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PREFACE 

TO  THB 

SECOND   VOLUME 

OP  THIS 

SIXTH  [LONDON]  EDITION. 


[lit  AoMrieiii  rtodent  ^rill  peroeiTe  tbat  a  part  of  the  following  Pre&M  hM  rdfarenoe 
to  te  Kew  Buks  of  Fkadliig,  reoentlj  adopted  in  England,  bat  not  yet  in  nee  in  thia 
votrj.  For  a  fbll  explaoatiQn,  he  is  reftared  to  the  American  Editor's  Prefiwe,  at  the 
ki|BBiig  of  the  first  folnme.] 


The  preTioos  yolnme  is  a  digest  of  the  Principles  and  Rules  upon  whioh 
Pkaimgs  should  be  framed,  with  Practical  Directions,'  The  present  and 
Ae  third  Tolnmes  contain  a  collection  of  Jit^tonce^,  Examples^  or  Precedents^ 
k  which  those  principles  and  rules  have  been  repeatedly  applied  to  the 
pmcipal  cases  that  have  arisen  in  practice.  The  most  eminent  and  ezperi- 
Cieed  kwyers  confess  that  without  the  assistance  of  Precedents  they  would 
mtiady  find  themselves  in  difficulty,  and  not  unfrequently  in  error,  since 
ipprared  precedents  not  only  point  out  the  necessary  averments,  but  also  the 
h^tage  to  be  observed.  Lord  Coke  advised  every  practitioner  constantly 
to  eoosok  precedents,  "  nam  nihil  simul  inventutn  est  et  perfecttum  ;"  i.  e. 
Mthing  is  at  the  same  instant  invented  ob  discovered,  and  perfect,  but  becomes 
10  oily  by  frequent  use  and  occasional  conrection  (a).  For  the  same  reason 
lot!  EUon  said  that  long  adopted  precedents  ought  to  have  great  weight 
(i) ;  and  still  more  recently  Lord  Tenterden  observed,  that  it  ia  very  unwise* 
to  depvt  from  the  common  course  of  precedents  (c)  :  and  in  a  very  recent 
6He  an  affidavit  to  hold  to  bail  was  sustained  even  against  a  prior  decision 
■B&vonble  to  its  validity,  merely  because  it  had  been  promulgated  for  up- 
^ida  of  twenty  years  in  Mr  Ti^'s  Precedents  of  Practical  Forms. 

(«)C^Ut280a. 
\    (*)  fe  Lord  Eldon,  in  the  Attorney-General  v.  Freer,  11  Price,  193. 

(«)  fe  Abbott,  a  J.,  in  Henniker  v.  Tomer,  4  Bar.  &  Ores.  159;  0  Bowl  &  Ryl  94,  &  a  . 


IT  PRBrAOS. 

But  the  term  Precedents^  in  all  these  caaes,  denotes  a  document  that  haa 
heen  long  in  use,  and  not  a  mere  novel  invention,  which,  for  the  above  rea- 
son, cannot  safely  be  relied  upon,  at  has  been  unfortunately  frequently  ex- 
emplified by  the  numerous  successful  demurrers  to  new  forms  of  pleas  lo- 
oently  invented  in  consequence  of  the  necessity  to  plead  almost  every  matter 
of  defense  specially.  For  this  reason  the  followin|  eollectioi^  with  a  few  ex- 
ceptions and  subject  to  the  introduction  of  altlrations  required  by  the  new 
rules,. was  nearly  forty  years  ago  made  by  the  author,  not  of  his  own  plead- 
ings, or  those  of  any  living  practitioner^  btit  from  higher  sources ;  and  for  the 
same  reason  he  begs  that  every  practitioner,  when  he  adopts  one  of  the  new 
forms  introduced  into  this  edition,  will  consider  the  same  merely  as  intended 
t6  HisiMj  imd  not  entirely  confided  in,  unkea  prescribed  by  statute  or  rule  of 
Court,  or  sanctioned  by  express  decision. 

.  It  may  here  be  proper  to  state  the  history  of  the  greater  port  of  the  pre- 
cedents  collected  in  this  and  the  next  volume.  The  author  had  the  good  for- 
tune  to  commence  his  legal  studies  under  the  directions  of  his  relatives,  the 
late  Mr.  Serjeant  George  Bond  and  Mr.  Luders,  who  obtained  for  him  the  privi- 

4 

lego  of  access  to  the  best  pleadings  adopted,  prepared,  settled,  or  otherwise 
sanction^  and  constantly  used  by  those  eminent  pleaders,  most  of  them  after- 
wards judges,  viz.  Wallace,  Warren,  Buller,  Ghambre,  Gibbs,  Bond,  Wood, 
Holroyd,  Law,  Abbot,  &c.  ftc.  These  forms  (I  might  say  fixnn  time  to  time 
immemorially)  had  been  improved  with  great  care,  after  having  been  trans- 
lated from  the  old  entries.  The  author  also  selected  some  excellent  original 
forms  from  the  original  demurrer  books  of  Mr.  Justice  Ashurst,  widi  his 
valuable  notes  and  observations  (d).  This  entire  collection  was  deficient 
only  in  the  precedents  in  assumpsit.  The  author  was  enabled  to  supplj 
that  chasm  during  his  pupilage  under  Mr.  Tidd,  who  evinced  peculiar  skill 
and  perspicuity  in  his  pleadings  in  that  form  of  action,  which,  of  necessitj, 
in  its  special  counts  di^loses  so  much  of  the  plaintiff's  cause  of  action.^ 
*  For  the  description  of  THtiee  to  Real  Property^  and  the  various  modes 
of  acqiAring  them,  the  author  is  greatly  iORlebted  to  Sir  Edward  Sugden, 
who,  although  at  the  time  surrounded  by  pressing  engagements,  very  kindly 
bestowed  great  attention  to  the  forms  and  the  notes  in  Covenant  relative  to 
those  important  subjects :  and  for  that  part  of  his  Second  volume  in  partica- 
ular  the  author  has  frequently  received  the  thanks  of  his  professional  friends, 

on  account  of  those  pleadings  of  titles  having  relieved  them  from  great  trouble 

■ «        I       •        -  1 1  ■ — — - — - — — — — ^ 

{d)  To  that  Tttloible  eoUeetion  ia  tl.e  pofBemon  of  the  author,  practitioners  and  Btuileats  ara 
wrldoine  to  refer. 


ttjaaxietjr  in  deflc^ribing  titled  to  reft]  property,  irith  irldch  pleadexB  in  gea 
«il  ire  not  80  ^nteraant  ad  oonyenanoerd. 

Ji»  arrangemeni  of  the  subject,  it  is  hoped,  will  be  fbtmd  natiuiil,  easjr, 
niperspictioiid.  As  regards  the  greater  part  of  the  precedents,  it  was  not 
pohdbk,  when  their  origin  is  remembered,  that  they  would  be  frequently 
famd  defective.  Buring  the  five  preceding  editions,  and  near  f<Jrty  years^ 
drcdstksi,  they  hare  been  constantly  and  eztensiTely  acted  upon,  and  in  most 
iBitiDoes  supported  by  decisions  of  the  Courts.  In  the  few  instances  when 
iqiposed  to  be  incorrect,  they  have  of  course  been  corrected  in  this  edition, 
b  mnj  cases,  though  at  first  doubted,  their  sufficiency  has  been  established 
IS  well  on  spedal  demurrer  as  upon  writs  of  error.  If  the  precedents  had 
vigbated  with  the  author  himself,  he  would  not  hare  said  thus  much ;  but 
«  be  claims  only  the  merit  of  selection  and  arrangement  and  the  notes,  it  is 
dae  to  the  profession  to  inform  them  how  far  they  may  confide  in  the  prece- 
jeotB  themselyea. 


Scon  tfter  the  new  rufes  had  been  promulgated,  I  ventared  to  antidpate^ 
tbft  tliey  would  not  be  found  to  alter  any  esfabiished  principle  or  rtde  of 
pbding,  or  introduce  any  neio  principle,  and  it  is  clear  that  such  is  {he  re* 
Kit;  ttid  it  is  to  be  understood  by  all  practitioners  that  as  regards  Declarer 
^,  die  principal  recent  alterations  noticed  in  this  edition  ar<>  mere  conse*^ 
fiences  of  the  excellent  enactment  in  the  Uniformity  of  Process  Act,  £  W. 
i  e.  39,  which  abolished  all  the  previous  distressing  varieties  in  mesne  pro- 
ne, and  reduced  them  principally  to  fmir  ;  viz.  the  writ  of  summons,  be- 
^  BKre  serviceable  process,  to  bring  the  defendant  mto  Court ;  the  writ  of 
J^ittrxngas,  having  the  same  object;  the  writ  of  Capias,  to  arrest  the  de- 
Utttwhen  at  large ;  and  the  writ  of  Detainer,  to  detain  him  when  he  is 
vTttdj  in  custody  on  prior  process.    Two  subsequent  rules  of  Court  pre-  i^r^^    '^ 
•led  new  forms  of  Cdmmeficements  and  Conclusions  of  Declarations  to  f^P^J.  ^' 
fce^oally  observed  in  the  three  superior  Courts,  and  which  will  be  found  onijm 
FV^lj  descriptive  of  the  mode  in  which  the  defendant  has  been  brought  fonn 
■to  Court  by  one  of  the  new  processes,  and  also  prescribing  that  Utt  de- 
(IvatioDs  shall  be  intituled  at  the  head  in  the  proper  Court,  and  of  the 
^1  month  and  year  when  actuoBy  delivered  or  filed,  and  that  the  venue 
to  only  be  stated  in  the  margin  and  not  repeated  in  the  body ;  whereby 
fcibsord  repetition  of  place,  although  wholly  immaterial,  is  now  abolished 


▼I 
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except  in  trespass  quare  clattsum  fregit,  (when  local  description  is  firo- 
quently  material,  and  in  order  to  avoid  the  delaj  and  expense  of  a  new  as- 
signment, the  name  of  the  close  or  its  precise  abuttals  must  be  stated,  or  the 
omission  may  be  corrected  by  special  demurrer.)  In  no  other  respect  is  there 
And  in  eiu  any  alteration  in  the  body  or  substance  of  a  declaration  peremptorily  enjoined, 

joming  .    J      1  XT  r         ^      ^  9 

conoiae-      except  indeed  as  to  declarations  on  BUls  of  Exchange^  and  Promissory 

XI68B* 

NoteSy  aad  for  common  debts  recoverable  in  indebUatus  assumpsit ,  and  in 
debt  with  respect  to  which  some  very  concise  forms  were  prescribed  by  Beg. 
Gen.  Trin.  T.  1  W.  4,  and  which  must  be  strictly  observed,  and  if  the  decla- 
ration be  more  lengthy  than  those  prescribed,  the  expense  of  the  extra  length 
cannot  be  recovered  by  the  plaintiff  or  his  attorney. 

In  practice  the  forms  pi*escribed'  by  that  rule  have  however  been  considered 
by  the  best  pleaders  as  intended  to  sanction  and*  encourage  a  more  succinct 
mode  of  declaring  in  aU  other  cases j  and  it  has  become  the  practice  to  omit  all 
words  that  are  unnecessary ;  thus  a  contract  or  promise  is  now  described,  by 
a  mere  statement  '^  that  the  defendant  promised  to  pay"  or  "  to  deliver,"  &c. 
instead  of  '^  that  the  defendant  undertook  and  then  and  there  fiuthfully  prom- 
ised the  plaintiff  to  pay,  &c."     So  the  word  ^'  ^aicf,"  before  pliuntiff  or  de- 
fendant, is  now  usually  omitted,  and  instead  of  ^*  special  instance  and  request" 
the  wdlrd  '^  request"  only  is  used,  and  instead  of  the  former  prolix  statement 
of  the  breach  by  the  words  "  Yet  the  defendant  craftily  and  subtly  contriving 
and  intending  to  deceive  and  defraud  the  plaintiff  in  this  behalf,  hath  not,  al- 
though he  was  afterwards,  to  wit,  on,  &;c.  at,  &;c.  requested,  by  the  plaintiff 
so  to  do,  as  yet  paid,  &c."  the  declaration  now  concludes  ^'  Yet  the  defendant 
hath  not  paid,  &;c."     Although  the  omission  of  a  word  or  two  might,  on  first 
consideration,  appear  to  be  of  too  trifling  importance  to   merit  attention, 
yet  it  will  be  found,  that  in  a  long  record,  frequent  repetitions  of  useless 
words  occasion  a  considerable  increase  of  expense.     And  the  principle  and 
spirit  of  conciseness,  having  been  once  so  laudably  introduced,  it  will,  in 
numerous  other  even  more  important  respects,  be  encouraged  and  extended  by 
those  who  wish  to  acquire  character  and  credit  for  neatness  and  discrimination 
And  in  tX-  in  their  pleadings,  and  to  avoid  useless  expense. 

lowing  on- 
ly one  But  it  is  principally  by  the  Beg.  Gen.  Hil.  T.  4  W.  4  reg.  5,  founded  on 

plea  in  3  &  4  W«  4,  c.  42,  s.  1,  23,  that  the  greatest  ameliorations  in  pleading  have 

tiie^me  been  introduced  and  enforced.     It  had  become  a  condemnbale  practice  to  en- 

ftcSonw  cumber  almost  every  declaration,  although  only  for  one  cause  of  action j 

K^nd  of  ^j^  num^ous  counts,  under  pretence  of  avoiding  the  risk  of  variance  on 
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Ae  trials  and  consequent  expediency  of  inserting  several  counts  describing 
ihe  eoDtracI  or  the  right  or  the  injury  in  various  ways^  so  as  to  meet  the 
eriienoe  whatever  it  might  turn  out  to  be.  The  above  statute,  by  enabling 
%  JQ^  to  amend  in  case'  of  variance  even  pending  a  trial,  took  from  the 
lUotxir  the  principal  pretenoe  for  introducing  several  varying  counts ;  and 
Att^zBeUent  object  having  been  effected,  the  judges  then  promulgated  the 
ibofe  rale,  prohibiting  the  use  of  more  than  one  count  upon  each  cause  of 
aetkm,  or  more  Uian  one  plea  on  the  same  ground  of  defence,  and  enabling  a 
Ueadant  to  apply  to  a  judge  to  strike  out  every  superfluous  count ;  and 
Bike  it  imperative  on  the  judge  so  to  order,  and  to  make  the  plaintiff  pay 
die  costs  of  the  application,  and  even  with  certain  more  serious  consequences 
K  regards  the  costs  of  the  action,  if  the  plaiptiff  should  persist  in  retaining 
die  saperfluoos  count  and  not  succeed  upon  the  same.  Another  rule,  (viz. 
HiL  T.  2  W.  4,}  deprived  the  party  of  the  costs  of  any  pleadings  which  he 
bB  adopted  and  on  which  he  does  not  succeed,  and  entitles  the  opponents  to 
die  costs  of  all  issues  found  for  him.  These  rules  co-operate  powerfully  to 
i^vess  any  redundancy  in  pleading,  heretofore  so  disgiracefully  prevalent 
fir  the  sole  purpose  of  increasing  the  profits  to  the  practitioners  concerned. 

It  will  be  obvious,  however,  that  as  the  plaintiff  is  now  confined  to  one  ^^  |^ 
rtrtement  of  his  cause  of  action,  it  has  become  much  more  essential  than  ^^^^^^^ 

'  necessity 

koetoibre  that  such  statements  should  be  very  carefully  framed  after  a  most  ^o^  ^^^ 

c&re  and 

Kcante  examination,  not  only  into  the  facts  but  of  the  evidence  that  can  be  extended 

knowledge 

certainly  adduced  in  support  of  them ;  and  the  judges  have  declared,  that  it  is  of  plead. 

inff. 

&e  duty  of  every  attorney  practicing  in  the  common  Law  Courts  not  to  rely 


merely  on  his  special  pleader ^  but  himself  to  examine  and  consider  the 
stridency  and  cqtpUcalrility  of  the  declaration  {e)  ;  and  it  is  certainly  de- 
Biabk,  as  well  for  his  own  as  his  client's  interest,  that  every  attorney  should  in- 
§Bgm  himself  upon  the  principles  and  practice  of  pleading,  as  one  of  the  most  im- 
portant and  useful  branches  of  legal  knowledge.  It  would  be  found  salutary, 
if  the  plaintiff's  attorney  would  in  every  case  obtain  an  accurate  statement 
flf  the  £MStB  and  evidence,  and  prepare  from  a  Volume  of  precedents  a  decla- 
Btiaa  in  such  fi>rm  as  he  may  consider  most  applicable  to  his  client's  case, 
asd  then  have  the  draft  settled  by  his  pleader  or  counsel  Even  as  an  exer- 
tm  for  the  €a^ieled  clerk  under  the  principal  attorney's  tuition,  this  practice 


CO  CSib  •.  PnMr»  2  DowL  21;  TomliiiMii «.  Nannqr,  8  DowL  17 ;  8  Ghitty's  G«i.  Prao. 
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would  inevitably  b^  found  of  oonsiderable  utility,  aa  habituating  them  to  j 
ayst^natic  inyestigation  of  a  subject  highly  uaeful  if  not  indi^penaable  t* 
them  in  their  subsequent  practice,  and  it  would  sare  aoioe  time  and  labor  t 
the  gsntl^nan  who  will  ultimately  settle  the  im£t  •  - 

The  alterations  and  improvements  relating  to  PUas^  Replications  aa< 

subsequent  Pleading  will  be  pointed  out  in  the  Preface  to  the  third  Volunu 

They  have  been  considerably  altered  and  enlarged,  and  a  great  number  c 

new  precedents  are  introduced ;  and,  to  secure  accuracy,  the  author  has  avajl 

ed  himself  of  the  assistance  of  his  son,  Mr.  Thomas  Chitty,  but  at  the  sam 

time  the  author  has  hunsolf  carefully  revi^  every  part 

J.  O. 


/" 


ADVERTISEMENT 

TO  THB 

SIXTH  AMERICAN  EDITION. 


It  has  been  deemed  proper,  in  preparing  the  present  Edition  of  Mr. 
Chitty's  Treatise^r  the  press,  to  omit  some  of  the  precedents  contained  in 
the  second  and  third  volumes,  as  of  no  use  to  the  American  Practitioner, 
and  an  unnecessary  addition  to  the  bulk  and  cost  of  the  work.  Among  the 
precedents  omitted,  are  the  commencements  and  conclusions  of  declarations  in 
the  Exchequer ;  in  the  Great  Sessions  in  Wales ;  in  the  Common  Pleas  of 
Lancaster,  &;c. ;  and  by  and  against  particular  persons,  such  as  the  Queen ; 
Peers ;  Members  of  Parliament ;  which  contain  such  variations  from  the 
pi^eoedents  in  use  in  ordinary  cases  in  the  King's  Bench  and  Common  Pleas,  as 
are  proper  for  the  cases  in  which  they  are  used  in  England,  but  which  cannot 
aerre  as  guides  in  preparing  precedents  to  be  used  in  any  court  in  the  United 
States.  It  has  also  been  deemed  advisable,  to  omit  declarations  in  assumpsit 
for  '' tithes  bargained  and  sold;"  for  "small  tithes;"  for.  ** petty  customs," 
4c;  some  of  the  precedents  in  trespass  "  against  inferior  tradesmen  for 
hunting,"  &c.;  and  in  actions  founded  on  particular  Aot»  ^  Parliament ;  on 
ec^yhold  tenure,  Ac.  obviously  of  no  utility  or  application  in  this  country. 

« 

PhOaddphia,  AprU  1st,  1833. 


YoLlL  B 


PUBLISHERS'   NOTICE. 


In  consequence  of  the  omission,  in  the  American  editions,  of  some  of  the 
forms  contained  in  die  English  editions,  deemed  nnneoessaiy  here,  and  from 
other,  causes,  various  errors  have  crept  into  the  following  Analytical  Table, 
and  also  the  Index  at  the  end  of  the  third  volume.  Occasional  complaints 
have  been  made  to  the  publishers  on  this  account.  Aware  of  the  great 
importance  of  a  correct  Index,  in  order  that  anj  particular  form  or  subject 
maj  be  instantly  referred  to,  we  have  had  the  Analytical  Table  and  Index 
thoroughly  revised,  each  reference  compared  with  its  appropriate  page  in  the 
text,  and  all  errors  of  paging,  &c*  corrected.  Care  will  be  taken  to  main- 
tcdn  this  accuracy  hereafter. 

Springfieldy  1840. 


ANALYTICAL  TABLE 


TO 


THE    SECOND   AND   THIRD   VOLUMES. 


^  Thefiffure*  refer  to  the  original  paging  of  the  English  edition^  as  numbered  in  the  margin. 

KCmCES  or  ACTION. 

notice  of  action  to  a  justice  for  fidse  imprisonnient,  1 
the  like  by  an  attorney  tor  his  client,  8 

the  like  to  excise  or  castom-houae  officers,  fi>r  seiiing  ship  or  goods,  4. 
demand  of  copy  of  warrant  firom'a  constable,  6 
AFFIDAVrra  TO  HOLD  to  BAIL. 

affidavit  to  hold  to  bail  in  common  cases,  5 
PBOCEEDINGS  by  SPECIAL  ORIGINAL. 

pnsoipe  fi>r  special  original  in  assompsit  or  case,  7 
,  original  writ  thereon,  7 
capias  thereon,  ib. 
alias  capias  or  pluries,  7  a 
testatom  capias,  ib. 
n0n  omittas  capias,  ib. 
declaration  thereon,  ib. 

« 

declaration  where  one  of  the  d^nd%nts  has  been  outlawed,  8 
prscipe  fi)r  original  writ  in  debt^  9  ** 
capias-thereon,  ib. 
declaration  thereon,  ib. 
precipe  for  an  original  writ  in  covenanif  10 
capias  thereon,  ib. 
declaration  thereon,  ib. 
nSGDfNES'GS  Axn  CONCLUSIONS  of  DECLAKATIONa 
Ih  thb  Kiso^s  Bench,  bt  Bill. 
in  assumpsit,  12 
in  account,  ib. 
in  annuity,  18 
in  debt,  ih. 
in  debt,  qui  tam^  ib. 
in  coTenant,  ib. 
in  detinoe,  14 
in  debt  and  detfame,  ib. 
m  case  or  tn>Ter»  ib 


Xll  ANALYTICAL  TABLE. 

BEGINNINGS  and  CONCLUSIONS  op  DECLARATIONS— {continwd.) 
In  the  King's  Bench,  bt  Bill — (eontinu$d.) 

in  trespass,  ib. 

to  detain  a  prisoner  in  custody  of  marsbal.in  Tacation,  where  caase  of  action 
accrues  in  Tacation,  14. 

against  a  prisoner  in  custody  of  the  sheriff,  14 

against  two,  one  in  custody  of  the  sheriff,  and  the  other  of  the  marshal,  ib. 

against  a  defendant  sued  by  a  -wrong  name,  ib. 

where  one  of  plaintifb  died  after  issuing  of  writ,  and  before  declaration,  16 

where  one  of  the  defendants  died  after  issuing  of  writ  and  before  declara- 
tion, ib. 

conclusion  of  a  declaration  in  King's  Bench,  16 

do.    —        do.  —        in  debt,  qui  iam^  17 

do.    —        do.  —        in  trespass,  ib. 

In  xhb  Common  Pleas. 

in  assumpsit,  case,  or  trover,  17 

in  debt,  18  . 

in  debt,  qui  tam^  ib. 

in  account,  &c.  ib. 

in  covenant,  ib. 

in  detinue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  form,  ib. 

to  detain  a  prisoner  in  custody  of  warden  of  Fleet,  in  vacation,  where  cause 
of  action  arises  in  vacation,  il^       * 

where  one  of  plaintiff  died  after  issuing  of  writ,  ib. 

where  one  of  defendants  died,  ib. 

conclusion  of  a  declaration  in  C.  P.  ib. 

do.    —        do.  —        in  debt  qui  tarn,  ib. 

do.    —        do.  -.in  trespass,  ib. 

In  Inferiob  Courts. 

in  the  Mayor's  Court,  in  London,  by  baron  and  feme,  feme  bemg  sole  trader 
within  the  city,  22 

in  the  Mayor's  Court,  m  London,  against  baron  and  feme,  ifeme  being  sole 

trader,  &c.  28 
do.  in  the  Borough  Court,  of  Southwark,  28 
BY  AND  AGAINST  PARTICULAR  PERSONS. 
By  and  against  Attorneys,  &;c. 

declaration  by  an  attorney  in  K.  B.  29. 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues  and  biU  is  filed  in  vacation,  80 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  of  C.  P.  ib. 

bill  against  an  attorney  of  C.  P.  81 

declaration  thereon  after  appearance,  ib» 

Infanib. 

declaration  by  an  infbnt  in  K.  B.  82 

do.  in  C.  P.  ib. 

Assignees.  ♦ 

commencement  of  declaration  by  assignees  of  bwakrupt  in  K.  B..8S 

•theUkeinC.  P.  ib. 

do.  by  one  partner  and  the  asflsgnee  of  another  ib. 


»•• 


ANALYTICAL   TABLE.  ZUl 

BY  AID  AGAmST  PARTICULAR  PEBSONS— (continued.) 

AmoBEEB — {continued,) 

by  assignees  of  two  or  more  Ixankhipts  nnder  several  commissions,  to  recoTer 

a  debt  due  to  the  joint  estate,  ib. 
do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolyent  after  removal  of  first  assignee  by  insol- 
vent court,  ib. 
conclusion  in  K.  B.  by  assignee  of  a  bankrupt  or  insolvent,  32 
the  Uke  in  C.  P.  ib. 

Bt  ASD  against  ExBCUTOBS  AKD  AnMIinSTBAIOBS, 

beginning  of  a  declaration  by  an  executor  against  an  execator  in  K.  B.  84 

do.  in  €.  P  ib. 

do.  by  execator  of  an  execator,  iU 

by  a  sorviving  execator,  ib. 

by  husband,  and  wife  executrix,  ib. 

against  an  execator,  ib. 

do.  by  an  administrator  against  an  administrator  in  K.  B.  84 

do.  by  an  administrator  against  an  administrator  in  C.  P.  86 

by  an  administrator  de  bonU  non  with  will  annexed,  ib. 

by  an  administrator  durante  minore  ditatey  ib. 

by  an  administrator  limited  until  the  original  will  or  a  copy  thereof  be  brought 

into  the  Archbishop's  Court,  86. 
profert,  ibi 

against  an  administrator  de  bonis  non  with  will  annesed,  86 
profert  by  an  executor  in  K.  B.  ib. 
profert  by  an  executor  of  an  A^ecu^r,  ib. 
profert  by*  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  K.  B.  ib. 
profert  by  an  administrator  in  K.  B.  86 
do.  by  administrator  de  bonis  non  of  administrator,  ib. 
do.  by  administrator  with  will  annexed,  ib. 
Bt  Clerks  ok  Tbeasttbebs  appointed  to  site  bt  Statute. 

declaration  by  a  clerk  or  treasurer  to  trustees,  &o.  .empowered  to  sue  under  a 

statute,  36 
declaration  against  such  clerk  or  treasurer,  ib. 
declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to  sue  under  a 

sUtute,  86  a. 


DECLARATION  n  ASSUMPSIT. 

L  CoiQfOW  CounTB. 

Gtmeral  Forms, 

the  indebitatus  assumjmt  count,  87. 
the  quantum  meruit  count,  ib. 
the  quantum  velebant  count,  88 
indebitatus  assumpsit. on  promise  to  pay  by  chattels,  ib. 
I.  RBSPEcniro  Real  Propertt,  "«>r 

a  freehold  estate  sold  and  conveyed,  89 

a  copyhold  estate  surrendered,  ib. 

a  leasehold  estate  sold  and  cssigned,  ib. 

fi  good-win  of  buBinesB,  40. 

a  good-wiU  of  pablic  house  and  plaintiff  *8  business  therein,  !b 

ftztur^  by  outgoing  rgiuatft  incoming  tenant,  ibw 


XIV  ANALYTICAL  TABLE. 

DECLARATION  in  ASSiTMVSU— {continued.) 
I.  Common  Counts — {continued,) 

I.  Respectino  Real  Property,  for — {continued,) 

the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  fh» 

the  uae  and  occupation  of  a  fishery,  42 

the  use  of  a  way,  ib. 

the  use  and  occupation  of  a  pew  in  a  church,  48 

the  use  of  seat  in  house  to  view  a  public  procession,  48 

the  use  of  a  tennis  court,  balls,  and  racket,  44 

the  usc^  occupation  and  profits  of  an  inn,  ib. 

double  rent,  on  11  Geo.  2.  o.  19,  s.  18—46 

the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 

the  use  of  premises  and  prssdial  tithes,  46 

the  use  of  lands  with  right  to  take  tithes,  ib. 

tlie  use  and  occupation  of  unfurnished  lodgings,  47 

the  use  and  occupation  of  ftimiahed  lodgings,  ib. 

Ixiard  and  lodgings,  48. 

warehouse>room  of  goods,  ib. 

the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 

fines  on  admission  to  a  copyhold,  ib. 

tolls  on  loaded  carriages  passing  over  a  bridge,  50. 

tolls  on  goods  weighed  in  plaintiff's  beam,  ib. 

tolls  on  Uto  cattle  brought  to  a  market  and  sold  there,  61 

second  count  for  same  tolb,  ib. 

tolls  due  for  passing  through  a  turnpike  gate,  ib. 

second  count  thereon,  52  * 

petty  customs,  52 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  58 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  under  a  road  act,  ib. 

at  the  suit  of  treasurer  of  company  ibr  canal  calls,  ib. 
contribution  to  a  party  wall,  o  { 
u     REBPECTiNa  Personal  Propertt,  for 

goods  sold  and  dellTered  to  the  defendant,  65 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  66 

,   ds  bargained  and  sold  to  defendant  generally,  ib. 
a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  67 
ncccrsarics  found  and  provided  for  defendant,  69 
necessaries  found  and  provided  for  third  person,  ib. 
horse-meat  and  stabling,  ib. 
agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &a  or  of  ships,  furniture,  &c  60 
covering  mares,  &o.  ib. 
bulling  cows,  61 
freight,  primage,  average,  ib 
general  average,  62 
the  like  in  another  fbrm,  ib. 
the  tonnage  of  goods,  &c  68 
a  passage  on  board  a  ship,  ib. 
demurrage,  64 
lighterage,  ib. 
lighterage,  whar&ge,  and  waMhooie  room,  65 


ANALYTICAL  TABLE.  XY 

MCTAKATrON  nr  ASSUMPSIT— (conttnuecL) 

X    CoMXOV  CoTJMTs — {continued.) 
m,    BrapfiCTiNO  Pebsonal  Sebyices,  roB 

wages  as  a^hired  servant,  65 

wages  as  a  sailor,  against  the  captain  or  owner,  66 

far  snort  allowance  money  by  a  seamen,  ib. 

wa|^  as  a  ship's  steward  or  mate,  against  the  captain,  ib. 

wages  as  captain,  against  the  owner,  66 

prixp  money,  wages,  &c.  by  a  quarter-master  against  owner,  ib. 

salarr  as  a  quarter-master  of  a  corps  of  troops,  ib. 

pilotage,  ib. 

crimpoge,  68 

nlirage,  ib. 

work  and  labor  by  an  attorney,  !b. 

ibr  procuring  defendant's  discharge  as  an  insoWent,  70 

as  a  witness,  72 

work  and  labor,  and  materials,  74 

work  with  horses  and  carriages,  or  with  lighters,  &c.  76  a 

the  carriage  of  goods  by  land,  77 

works,  journeys,  and  attendance,  ib. 

work  as  an  agent  generally  and  for  commisinon,  78 

work  as  a>  fiictor  or  agent  in  selling  goods,  ib. 

as  an  insurance  broker,  79 

premiums  of  insurance,  80 

as  a  surveyor,  ib. 

as  an  auctioneer  and  appraisq^,  81 

as  an  accountant,  81  a 

as  a  school  master,  and  for  books,  board  and  lodgings,  &c.  81  a 

the  like,  and  for  entrance  money,  82 

as  a  surgeon  and  apothecary,  and  for  medicines,  and  inoculating  a  child,  88 

as  a  surgeon,  apothecary,  and  man  mid-wife,  84 

as  a  nurse,  85 

as  an  undertaker  of  Amerals,  86 

as  a  curate,  89 

for  composing  paragraphs  for  newspipers,  !b. 

for  work  and  labor  in  booking,  reoeiving^  and  keeping  passengers  and  parcels,  and 
the  use  of  a  shop,  ib. 
XT.  BBFBcniio  Monies,  for 

money  lent,  67 

money  paid,  ib. 

money  had  and  receiTed,  ib. 

mterest,  88 

work,  goods  sold,  and  on  the  money  oonntB,  in  one  count,  89 

on  an  award  made  by  an  arbitrator,  lb. 

ditto  on  umpirage,  90 

on  an  account  stated,  ib. 

common  breach,  ib. 

▼.  BXLATIKO  TO   CrABACTER  IN  WBIOR  PLAnnUT  8TTES,  OB  DEFENDANT  18  SUED. 

by  a  sorviTing  partner,  on  promises  to  both  partners,  91 
the  like  on  promises  to  surviving  partner,  92 
oonnts  on  promisee  for  work,  &c.  by  the  plaintiff  only,  98 
•gainst  a  surviving  partner,  for  goods  sold,  &c  94 


XY{  analttkial  tablx. 

DECLARATION  ik  ASSUMPSIT— (co»<int«ai;) 
I.  Common  Counts — {continued.) 

▼.    RELA.TINa    TO    ChABACTEB    IN    ITHIQH    FXJJHTIItT  8I7EB«  OE  DCTONDANT  XB  SUED— 

{continued) 
oonnto  on  promises  by  defendaat  after  death  of  his  par6ier»  ib. 
by  husband  and  wife  for  work,  &c.  beflMre  marriage,  95 
against  them  Ibr  work  done  fi)r  wife  before  marriage,  96 
by  assignees  of  bankrupt  for  work,  &o.  before  bankruptcy,  97 
the  like  on  promises  to  the  assignees  after  bankruptcy,  99 
the  like  on  causes  of  action  arising  alter  the  bankruptcy,  100 
by  a  surviving  assignee,  ib.* 

by  one  partner  and  the  assignee  of  another,  being  bankrupt,  101 
by  the  assignee  of  an  Insolvent  debtor  on  promises  to  insolvent,  lb.- 
the  like  on  causes  of  action  arising  to  the  assignee  after  the  insolvent's  .subsorib* 

ing  his  petition,  101 
by  executor  for  work,  &o.  on  promises  to  testator,  101  a 
counts  on  promises  to  plaintiff  as  executor,  102. 
by  a  surviving  executor,  104 

by  husband,  and  wife  executrix,  before  marriage,  106 
by  husband,  and  wife  executrix,  after  marriage,  ib. 
against  executor  for  woriE,  &c.  on  promise  by  testator,  106 
against  an  executor,  on  promises  by  him  in  that  capaoily,  107 
i^inst  a  surviving  executor,  108 

against  husband,  and  wife  executrix,  before  marriage,  109 
against  husband,  and  wife  executrix,  after  marriage,  ib 
by  an  administrator,  ib. 

by  an  administrator  durante  minor e  atate,  110« 
by  a  surviving  administrator.  111 
by  an  administrator  de  bonis  non  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
by  husband,  and  wife  administratrix,  after  marriage,  ib. 
against  an  administrator,  ib. 

against  an  administrator  durante  minore  teiaief  &o.  118 
against  a  surviving  administrator,  118 
against  an  administrator  de  bonis  non^  with  will  annexed,  ib. 
against  husband,  and  wife  adnmustratrix,  before  marriage,  114 
against  husband  and  wife  administratrix,  aiter  marriage,  ib. 
n.  Special  Cottnib. 

On  Pbomisbobt  Notes. 
payee  against  maker,  or  note  payable  generally,  115  to  142 
against  one  of  makers  of  joint  and  several  note,  116. 
on  a  note  made  by  a  firm,  ib. 
where  note  was  made  by  one  partner  in  nameof  finOf  U> 
on  note  made  by  an  agent,  117 
on  note  wrongly  dated,  ib. 
on  note  payable  at  a  particular  place,  ib. 
-  on  note  payable  on  demand,  119 
on  note  payable  by  instalments,  where  whole  due,  on  one  default,  120 
for  one  instalment,  121 
the  like  for  several  instalments  due,  ib. 
on  note  for  less  than  £5,  ib. 
on  note  made  abroad  for  payment  of  guilders,  122 
on  note  payable  on  contingency  of  ship's  arrival,  128 


▲HALTXIOAL  ZABIS.  XVH 

DBCLARAHONB  nr  ASSUMPSIT— (conhniii^) 
n.   SncxAL  Covins — {continued.) 

Oa  Pbomissost  Notm— (eMttHMff.) 
on  note  payable  on  ooming  of  age,  128 
pejee  against  maker,  payable  after  death  of  another,  124 
first  indorsee  against  viakar  of  note^  payable  geneva^y,  ib 
the  like  on  anote  payable  at  a  pavtiealar  plaee,  126 
second  indorsee  against  inaktr,  126 
Aort  iBdersement,  127 

on  note  Indorsed  te  residue  after  pwrt  payBent,128 
hj  indorsee  of  exeontor  against  maker,  ib. 
by  indnase  of  adnutdstnlor  after  death  of  payee,  129 
by  bearer  of  notes  payable  to  £.  F.  or  bearer,  180 
by  bearer  of  ooontry  bank  no^,  payable  in  town  or  eotttttiy*  ft 
first  indorsee  against  Udorser,  181 
first  indorsee  against  Indorser,  where  no  eflbots,  138 
by  indersee  of  note  payable  to  bearer  after  sight,  ib. 
agunst  indorsee  when  maker  ooold  not  be  tmnd,  184 
by  snrriTing  payee  against  maker,  ib. 
payee  against  snrviTing  maker,  186 
by  husband  and  wilb,  on  note  payable  to  her  whOet  sole,  186 
by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  nothaTing 

indorsed  it,  ib. 
by  husband  alone,  on  note  made  to  wilb,  186 
agfunst  husband  and  wife,  on  her  note  before  marriage,  ib. 
^  hj  assignee  on  note  payable  to  bankrapt,  187. 
by  trostee  of  a  fHendly  society,  188 
by  executor  or  administrator  of  payee  against  maker,  140. 
by  executor  or  administrator  on  promise  nnce  the  death,  ib. 
the  like  in  another  form,  stating  probata,  141 
payee  agunst  the  executor  or  administrator  of  maker,  143 
n.  Oh  Chbcks  oh  Bahubbs. 

Iiy  payee  i/t  cheek  against  drawn*,  146 

by  bearer  of  check  against  drawer,  144 

m.  Oh  Ihlahd  Biles  or  Exchahok,  144  to  167 

drawer  against  acceptor  on  general  acceptance,  144 

flie  like  on  biU  wHh  a  wrong  date,  146 

by  drawer  of  biU  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particular  plaoe,  ib. 

on  bill  returned  to  and  taken  up  by  drawer,  147 

on  aeceptance  Varying  as  to  time  from  bill,  148 

on  aeceptance  payable  on  contingency,  140 

payee  against  acceptor,  on  genpral  acceptance,  ib. 

by  payee  of  hiQ  drawn  by  firm,  160  •• 

on  bill  drawn  by  agent,  ib. 

p^rse  against  acceptor  of  bill  payable  at  a  particulur  plaoe,  lb. 

the  like  in  another  form,  162 

indorsee  against  acceptor,  on  the  general  acceptance,  lb. 

indorser  against  acceptor,  on  the  general  acceptance,  fb. 

indorsee  against  acceptor,  where  biU  payable  at  bankers,  Ac.  166 

diort  indorsements,  164 

indorsement  by  a  firm,  fb. 

indorsement  by  agent,  166 

by  holder  of  UU  payable  to  order  «f  fiotitioas  payee  against  difiwir,  fta  ibk» 

ywi  n.  0 


ktili  AKALYTICAL  lABU. 

OEGLARAHOra  n  ASSUMPSIT— (eoiOiiiiifltfJ 
n.  SraciALCouim — (coii(»iiiic<i.) 
m.  Oh  Ixlaxd  Buu  or  EzoHAjraB — (cgwtfwiirf.) 
indonee  of  ezMutor  or  ftdmiiiiitrator»  166 
pttPluJ  indonenMnt,  166 

payee  agtiiiflt  dnnr<r»  on  drfMilt  of  aeoepluiQe,  ib. 
tbe  like  wbere  no  efiwti  in  dnwee's  heaJls»  167 
payee  agauut  drawer  on  de&olt  of  pi^n&ent*  ib. 

tbe  like  on  de&olt  of  payment,  where  bill  payable  at  partlealar  p]aee»  168 
payee  against  drawvon  defimH  of  paymentt  where  no  cfibeta,  169 
payee  against  drawer  or  indozaer*  when  drawee  not  fi>and»  160 
by  payee  or  indoraee  against  a  drawer  or  indorser^  who  dispanied  with  presentmeot 

ib. 
indonee  against  drawer,  stating  protest,  161 
against  drawer  or  indorser,  on  de&olt  of  aooeptanee,  ib. 
indorsee  against  drawer,  on  de&nlt  of  aooeptanee  where  no  cfibets,  lb. 
Indorsee  against  drawer  on  indorser,  on  defitoU  of  payment  general^,  163 
the  like  on  de&olt  of  payment  at  particolar  plaoe,  ib. 
indorsee  against  drawer  on  de&ult  of  payment,  where  no  cfieets,  ib. 
Iiy  baron  and  feme,  on  bill  to  ibme  whilst  sole,  against  aeoeptor,  ib. 
by  baron  and  feme  against  drawer  or  indorser,  when  bill  became  doe  after  mmw 

liage,  162  ib. 
bj  husband  alone,  where  he  married  befbre  the  bill  became  doe,  168 
against  baron  and  feme,  on  bill  accepted  by  her  whilst  sole,  ib. 
bj  soTfiYing  payee  or  indorsee  against  acceptor,  ib. 
^         by  surriTing  partners,  &c  against  drawer  or  indorser,  where  bill  beeame  due  iAsr 

death  of  partner,  164 
against  sorriTing  acceptor,  ib. 
agidnst  sorriTing  drawer,  &e.  where  bill  dishonored  in  Ii&4ime  of  deosas* 

.ed,  ib. 
against  sorriTing  drawer  or  indorser,  where  biU  dishonored  after  death,  ib.    * 
by  assignees  of  bankropt  indorsee  against  acceptor,  165 
1^  assignee  against  drawer,  &e.  where  bill  doe  after  bankroptfjy,  id. 
by  ezeeotor,  or  administrator  of  payee,  &c  against  aeoeptor,  ib. 
bj  execotor,  &c.  of  payee,  ko.  against  drawer,  where  bill  doe  after  deaths 

166 
liy  executor,  &e.  on  promise  to  him,  against  aoceptoTft  where  biU  doe  abore  ilx 

years,  ib. 
against  execotor  or  administrator  of  acceptor,  167 

IT.  OV  FOBEXON  BlUJ  or  EXGDDUUVOE,  167  to  178 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  oaanees,  167 

the  like  in  another  ibrm,  stating  more  Ailly  the  duration  of  nsance,  169 

drawer  against  acceptor,  where  bill  paid  9upra  prcUtt  by  third  person,  Sh. 

by  indorsee  against  ^^ptor  of  bill  at  usance  in  two  parts,  one  accepted,  theofhv 

indorsed,  170 
special  indorsements  in  ftiU  of  one  part  of  bUl  stating  time  and  place,  171 
payee  or  indorsee  against  drawer,  &c.  on  reftual  to  accept,  172 
Second  Indonee  against  first  indorser  of  bill  protested  &r  nonFacceptanoe,  178 
payee  or  indorsee  against  drawer  or  indorser,  on  reftual  of  drawee  to  pay,  174 
payee  against  drawer,  on  bill  protested  both  &r  non-acceptance  and  non-payment, 

176 
by  indorsee  sgalnst  acceptor,  9upra  prtiegtt  176 
the  like  by  indorsee  in  another  ibrm,  ib. 
Igr  diftwee  who  aooepted  ntprajprciat,  i>r  aon^aooaptanoe  ftir  boner  of  second  in- 

dorssr  against  tnt  hkkirsir,  177 


AiriLTnOAZi  1ABUL  SM 

OKLABATIOIIB  ni  A88U1IPSIT— (coitfinM^) 
IL  SraciAL  Couim — (conft'nticd.) 

▼,  Ov  Sba.  Poucdeb  or  Jjokoakom^  178  to  208. 
on  policy  on  goods  lost  hj  oaptors  by  the  brolnr»  178 
eomniMioenient  of  second  oount  on  poli^,  188 
Fnperty  Intuttd  and  Jntertit 
on  iDsnniioe  on  freight  stated,  183 
on  insonnoe  on  ezpeoted  profits,  184 

faisui'anoe  on  nunety  <^  ship— interest  hi  serefsl  persons,  ib« 

ptohitiff  interested  m  two-thhds,  and  others  in  residne,  185 

SDoCher  Ibnn,  where  plaintiff  interested  in  two-thirds  of  a  ship,  ih. 

the  Uke  iriiere  some  persons  interested  in  ship,  and  others  in  goods,  188 

aToment  that  no  British  sabjeet  was  interested,  ib. 

on  an  insuanoe  of  money  lent  on  retp&ndentia,  ib. 

srerment  where  name  of  ship  mis-stated  in  policy,  188 

en  policy  Taried  alter  effected,  but  not  fm  the  sabjeot-m*tter,  ib. 

statement  of  alteration  of  terms  after  commencement  of  risks,  Sb. 

aTonnent  that  ship  saEed  irith  oonToy,  &o.  189 
Loitti  by  peril  qf  8etu 

loes  of  riiip  and  goods  by  stormy  weather,  189 

more  general  statement  of  loss  l^  perils  of  sea.  190 

loes  by  shipwreck,  ib. 

the  like  in  another  ibrm,  ib. 

kMS  l^  sinking  of  sliip,  ib. 

ship  leaky,  lost  while  putting  Into  port*  ib 

kns  by  sinking  among  rooks,  191 

kns  by  ship  fbnndering  atsea,  ib. 

kMS  by  ship  being  oast  on  rock,  and  tempest,  Ib.. 

liap  lost  by  storms,  and  ice,  and  fiMmdered,  198 

kMS  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ih. 
Xoei  by  Wormt. 

Aap  eaten  l^  worms,  lost  ih  a  stonn»  198 
Lou  by  Skijm  R%nning  FauL 

kMS  by  another  ship's  mnning  down  daps  insored,  198 
Louby  Firt. 

dnp  and  goods  burnt  at  sea,  198 

tiie  like  in.  another  ibrm,  ib. 
Lorn  by  Capture. 

kMS  by  capture  of  ship  and  goods,  194  [oring  to  regiin  it,  194 

ftr  total  loss  of  ship  and  freight  by  oaptmre,  for  expenses  inenrred  in  cadaaT* 

total  loss  of  goods  by  captnre  and  re^^rtore,  194 

loss  by  being  fired  npon  and  sank  by  enemy,  196 

totel  loss  of  goods,  ship  oompeQed  to  go  into  Gbdis,  oonfisoated  by  the  king  d 
Spain,  196 
Xoei  by  ArreH  or  IktainmenL 

dup  detained  on  tlie  coast  of  America,  197 

kMS  by  diip  being  seised  by  saTages,  ib. 
Xoit  by  PiraUo. 

shiptaken  by  rebel  Amerioans,  197 
Loot  by  Thievot. 

dup  damaged  on  Toyage  by  nnknown  psMMS»  aad  nbbed  198 
Con  by  Barratry. 


PEGLABATIONS  nr  ASSUMPSIT— (confmite^.). 
n.    Sfbcial  CouiriB — {continued.) 

▼.  Oh  Sea  Poucieb  of  iNsoft^soa — {c9nHnm4i) 
Lou  by  Barratry^^coiUiwUfL) 
the  like  in  a  more  general  £nvi,  108 
kMB  by  putting  in  smuggled  goods,  199 
ship  oonfiacated  by  nuuter's  tsking  bar  hito  boediii  pnrl»  9(N> 
Average  LoMes. 
tor  average  loss  of  goods  damaged  by  sea-mler,  200 
■hip  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piktod,  902 
ftr  lateaUe  part  of  expensea  in  endearortegto  reeoTsr  sbip,  208 
the  ahip  damaged  ^y  bad  weatiNv;  her  cables,  masts,  &o.  eat  iMray;  plaintiff 

obliged  to  pay  salvage,  &e.  ib. 
•Terage  loss  where  ship  sprung  a  leak,  and  teusd  to  pot  iiita  Liiboftt  fto.  201 
average  loss  on  eqgars  wetted  by  sea,  kd.  205 
fur  average  kas,  anchor,  &&  est  awigr,  200 
fcr  average  loss,  by  taoUe,  &c  burnt,  ib. 
Ibr  average  loss,  goods  sIoIbu  wl^akip  detained  bf  eBbacga,  20T 
Statement  of  Abandonment. 

where  plaintiff  abandoned  hia  daoM  ie  ah^,  2D7 
Statement  cf  Adjustment, 

'  statement  of  adjustment  of  loss  in  an  aoUon  on  peKqr,  208. 
TL  Ok  Life  Policies,  208  to  216 

on  policy  against  insurer  underwriting  by  agent,  208 
on  policy  on  life  of  third  person,  agaast  Athw  Company,  211. 
TIL  For  Genebal  Ayeraqe,  216  to  220 

at  suit  of  owner  o&ship  against  owner  of  geods,  loaa  ooearioDed  l^  Mehor  being  oat 

avmy,  216 
average  loss,  anchor  <mt  aWay,  and  sails  blown  away,  210 
average  loes,  where  ship  bilged  in  port  by  miglit  of  cavgo^  290. 
Tm.  Oh  Chaster  Parti0,  221  to  228 

owner  against  flreighter  Ibr  not  despatching  ship  and  not  loading  her,  flSl. 
by  owners  of  ship  against  aasigiiee  ^  fMghter,  ibr  daimagcf  fai  detunni^  ahip 
beyond  days  of  demurrage,  and  fi)r  flraight,  primage,  abd  average,  4^. 
IX.  Oh  Wages,  228  6  to  286 

on  horse  race  for  a  hunter's  sweepstakes,  226  ft. 
on  horse  race  agreement;  sum  forfeited  for  not  nuulag»  888 
'^    for  money  won  by  betting  at  horse-raoe,  288 
on  wager  oonoeming  weight  of  hogs,  288. 
for  TCOovery  of  money  lost  at  oKlfoagey  284 
^  Oh  Fuohbd  XaemEa,  288  ia  241 

feigned  issue  vrith  two  oounts,  ai  tbe  anit  of  aurriving  partanra,  irst  oounr  ta  ky 

petitioning  creditor *a  debt;  aeoond,  to  try  bankruptoy,  286 
the  Ilka  tQ  iiy  trading  of  a  aofpoaad  bnkrapt,  289 
pleaa,ibw 

Itfgned  lasaea  devieavii  vel  nan  240 
the  like  to  try  whether  parQr  heir  ct  hrtr  or  Mi,  211 
zi.  Oh  Awards,  241 

on  parol  aubmission  to  award,  ib. 
xn.  Oh  Forrioh  Judomrht,  248  to  1KI6. 
on  Jamaica  judgment,  248 

on  a  apotoh  de<<rae  jat  aust  at  amlgBnaa  at  a  baiAwfpt,  246 
ziii.  For  Lboacieb,  245  to  247 
agaiDBt  esooator  on  promiae  to^tigHf  th-MMSeftition  ef  feBdMaoa,  2lf 


► 


BECLifflATIONS  zh  ASSUMPSIT— (confmue^) 
IL    Spbcial  CoiTiffTB — (cotUinuetL) 

ziT.  Fob  CosmiBUTioN  to  Pabtt-Waxu,  247  to  250 

<m  12  Geo.  o.  48.  a.  41,  lor  moioty  d  expenie  of  pfiillii||^  down  u  old  irall,  and 

bundiiq;  party-Tf«ll,  where  two  boUdioigs  were  of  aame  v»te.  or  oUis,  247 
the  like  where  there  waa  an  old  party-wall,  beiore  the  new  partj^waU  was  erected, 

248 
the  like  by  lessee  for  years,  in  whom  the  property  of  party-waU  wm  Tested,  Ibr 

defendant  'a  share  of  expenses  of  parfy-wall,  which  he  had  ont  into,  248 
the  like  by  executor  to  recover  moiety  of  expenses  of  boilding  party-wall,  used  by 
defendant  after  death  of  testator,  250 

XT.  To  PAT  MONKT  FOR  FOBWKAnAWOB  TO  DKRlfDAJIT,  251 

en  promise  to  pi^  oosts  of  action  in  week,  in  oonsideraUen  «r  st^y  of  proceedings, 
ib. 
ZTi.  T6  Pat  Hohkt  fob  Fobctabawob  to  a  Ibzbd  Pbbsox,  252 

on  promise  to  pay  debt  of  third  peraon  in  consideration  of  ferbearanpe,  ib. 

on  premise  that  if  plaintiff  would  withdraw  djstxess  fer  rent  on  goods  of  third 
person,  defendant  would  p^y  the  rent,  253 
XTiL  To  Pat  MomsT  in  Covbidebation  or  Mabbiagb,  254 

on  promise  to  pay  £200,  if  plaintif'  would  many  C.  D.,  ib. 
xnn.  To  Pat  Mosnsr,  &a  iob  Skbtiges  abd  Wobks,  256  to  261. 

special  count  fer  board,  wages  as  lured  servant,  256. 

fer  n  reward  offered  ibr  a  prisoner,  who  had  escaped,  ib. 

ibr  a  reward  advertised  fer  diacoverkig  an  oiender,  257 

on  promiae  of  reward  if  plaintiff  would  arrest  a  felon,  258  [notice,  259 

by  a  school  master,  fer  taking  away  pupil  fimn  school  without  a  quarter's 

the  like  on  executed  consideration,  260 
ziz.  Bblatiho  to  Sales  or  Goons  abd  Pkbsonaltt,  261  to  274 

fer  not  delivering  bill  of  exchange  fer  goods  sold,  261 

on  contract  of  sale  and  return,  fer  not  returning  or  paying,  268 

fer  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  fer  defSsndant,  265 

fer  not  taking  away  goods  sold  at  auction,  265 

the  ^e  where  there  has  been  a  re-sale,  267 

ftfr  not  delivering  goods  within  specified  time,  268 

ibr  not  delivering  goods  at  a  particular  place,  270 

q^Moial  damage  by  reason  of  non-delivezy  of  goods,  272 

fer  not  pnyviding  another  horse  or  returning  mon^,  where  bone  uwrand,  278 

XX.  RkLATIVO  to  CoHTBACIS  Of  EXOHABGE,  274 

en  promise  to  pay  money  on  exchange  of  horses,  ib. 
XXL  BBLAjniO  TO  CONTBACIS  Of  LoAN,  275  to  278 

fer  not  replacing  stock,  &c.  275 

fer  not  discounting  bill,  277 
xxn.  Ob  Wabbahtieb,  279  to  286 

on  warranty  of  a  horse,  &o.  to  besound  &0.  279 

on  wanrantxy  on  exchange  of  horses,  281 

fer  not  ftimishing,  ko,  good  hams,  282 

on  iUse  warranty  of  bank  note,  286 
xxnL  Bblaixno  to  ihb  Sale,  Use,  &c.  ot  Real  Pbopsbtt,  287  to  814 

agunst  vendor  of  estate  for  not  making  title,  287 

general  count  fer  not  making  a  good  title  to  prenuaes  fer  residue  of  term,  wiUda 
reasonable  time,  289 

against  publican  fer  not  having  title  to  assign  his  lease*  290 

\)f  imkftt  te  not  completing  j^qrobaao,  and  paying  Jnss  on  ra<«ale,  i290 


afl  AVALTnOAXi  TABU.  ^ 

DXGLABAHOMB  zv  AfiS01fPSir— (conlifiMd) 
XL  SraoiJLL  Couvn — {eaniimud,) 
zxm.  BBamro  to  ms  Sais,  &o. — (eofifiiwcd.)  * 

agftinat  Tvndee  on  puhUe  honae  •f;reeiiient,  296 

against  Tendaa  tar  not  taking  fixtona  and  stock  in  trade,  299 

by  outgoing  against  inooming  tenant,  ftr  price  of  cropa,  &o.  Talved,  tOi 

the  like  in  another  ibrm,  805 

tlie  like  hr  fixtures,  807 

landlord  against  tenant,  ibr  breach  of  eocpress  agreement  to  oonsume  atraw  en 
premises,  &c  ib.    ^ 

against  tenant  who  held  premises  in  question  after  end  of  lease,  on  terms  of  sueh 
lease,  ibr  not  repairing,  &o.  807  | 

against  tenant  Ibr  not  using  premises  in  husband-like  manner,  and  aooording  to 
custom  of  oountxy,  808  [810 

breach  tar  |Jou|^iing  up  grass  land,  and  cropping  land,  without  manuring  aaaaa* 

ftr  taking  socoessiTe  crops  without  manuring  land,  lb. 

against  tenant  taar  keeping  andlearing  premises,  out  of  repair,  811 

against  landlord  ibr  not  indemniiying  tenant  from  ground-rent,  814. 
zzxT.  Oh  Ghaxakieb,  814 

on  guarantee  ibr  goods  sold  to  a  third  persoii,  ib. 

on  guarantee  to  pay  debt  of  third  person  in  consideration  of  ihrbearaaci,  816 
XXT.  Oh  Pbomisi  to  iHDBMHxrr,  816  to  819 

against  landlord  for  not  indemnifying  tenant  from  ground-rent,  814 

.  bj  aooeptor  of  aooommodation  bill,  ibr  not  indemnifying,  816 

bj  maker  of  promiaeory  note,  made  fttr  accommodation  of  defhndant,  Ar  OiftC  kkm- 
demniiying,  818 

tbar  not  indemnifying  bul  to  the  sheriff,  819 
zzn.  Oh  pbomises  to  Mabbt,  821  to  824 

ibr  not  marrying,  821 

to  marry  at  a  particular  time,  824 
ZXTIL  Oh  Pbomibb  to  semte  ahd  hmflot,  824  to  829 

tar  not  reoeiring  hired  serrant  into  serrice,  824 

by  mariner  ibr  not  suffering  to  go  as  boatswain  in  defbndant's  ahip,  826 

te  turning  servant  away  without  notice,  826 

i>r  prerenting  plaintiir  completing  a  work,  828 
zzrm.  To  rsBfOBM  Wobks,  880  to  882    *  ' 

tar  not  peribrming  building  agreement,  880 

tar  not  ilzing  steam  engine  property,  881 

spedal  damage  thereto,  882 
T-g"  AcuiHsi  Bahjb  ih  oshebal,  888 

against  a  bailee  without  reward,  tar  not  taking  care  cf  goods,  884 

ibr  not  returning  casks,  or  paying  for  them,  885 

against  a  pawnproker  for  losing  a  pledge,  886 

against  the  hirer  of  a  horse  for  riding  it  improperly,  &a  886    • 

for  not  taking  care  of  fhmiture  left  to  defkndant,  889 

against  a  watchmaker,  ibr  losing  watch  delivered  to  repair,  840 

general  count  against  bailee  ibr  not  taking  care  of  goods,  842 
c.  AoAXHST  AoKHTs,  Faoiobs,  &0.  848  to  851 

agidnst  agent  employed  to  sdl,  for  not  accounting,  842  [844 

against  agent  for  not  accounting  ibr  goods  consigned  at  ^Uibrent  tioMS,  for 

against  party  employed  to. settle  debt,  fbr  not  aooounting,  846 

against  agent  for  selling  on  credit,  ib. 

against  agent  ibr  not  seUingibr  ready  money,  846 

i^irfnst  agent  for  O0t  dblriBi^  foed  un,  IK 


ANALYTIdAL  TABU.  txU 

nCLARAHOlVS  nr  ASSCTHPSTF— (eonhfiiMd.) 
n.   BnoiAL  CouHTS — {e<nUiniud,) 

HT.  AoAisiT  AoBim,  &o. — (conftniMd.) 

aigiiiiflt  Agent  ftr  not  ming  due  care  in  sile  of  goo^  847 
OB  promise  to  be  responmble  in  del  erttUrt  oommisrion,  848. 
•geanst  ftetor  tnr  aellmg  on  credit  te  penon  who  became  inaolTent,  ib. 
against  diopmaa  tnr  seUing  on  credit,  against  orders,  849 
tut  not  aocoonting  ibr'prodnce  of  lull  deftndant  bad  to  get  disoonnted,  850 
zzxi.  AoAiXBT  Whabtinokbs,  852  to  855 

tat  loong  a  hamper io  be  shipped  by  him,  852 
sereral  coonts  thereon,  858,  854. 
izzn.  AoAUisT  ▲  Fasbixe,  855 

ftr  badly  shoeing  a  horse,  ib. 
znnx.  AoAoisT  CABHTwai  bt  Laxi>,  856  to  866 
tnr  Ion  of  goods,  856. 
fixr  not  carrying  a  passenger,  859 
foae  taking  more  passengers  than  defbidant  ought,  whereby  plahitiir  prenatid 

from  proceeding  on  journey,  ftc  860. 
ftfr  Mgligenee,  and  orertiiming  coach,  whereby  plainliir'B  arm  broken,  862 
xzznr.  AoAiBST  Cabbiebs  bt  Watbi,  865  to  871. 

agunat  captain,  on  bill  of  lading,  ibr  loss  of  goods,  865 

by  master  against  owner  of  goods,  ibr  not  unloading,  whereby  plaintiff  lost  frdght 

ftc8d7 
against  owner  of  goods,  on  implied  tmdertaking  they  might  be  lawlUDy  carried,  869 
xxxT.  AoAnisT  AnoBirzEB,  871  to  488 

taar  negligently  conducting  cause  to  trial  without  eridence,  871 

general  count  against  attorney,  Ibr  improperly  conducting  an  action,  whereby 

plaintiff  did  not  recoTer  in  it,  874 
against  an  attorn^  ibr  not  obtaining  judgment  as  soon  as  he  ou^t  to  hare  dona*  ib. 
ftr  not  patting  in  bail,  whereby  sheriff  fixed,  ib. 
fir  not  patting  in  a  suflBcient  plea,  875 

ftr  not  i^ipearing,  and  suffiBring  judgment  against  plaindff,  876 
general  count  agidnstan  attorney,  ftr  improperly  conducting  a  detase  to  an  aetioa 

whereby  defendant  fkiled  in  it,  877 
ftr  not  giving  note  to  deftndsfit  in  ftrmer  action,  to  pay  him  8f .  6i.  per  week* 

whenSbj  deftndant  discharged  under  insolrent  act,  878 
ftr  not  ascertaining  title,  whereby  pUuntiff,  having  bought  estafte,  ooold  nol 

re-sdl,879 
ftr  not  taking  saffidsnt  security  on  purchase  of  annuity,  881 
general  count  against  an  attoimy,  ftr  negligence  in  iuTestigating  security,  888 
against  attorney  employed  to  settle  debt  due  to  pliJntiff,  ftr  not  accounting  fti 
monies  xeceiTed,  ib. 
DBCLARATIONS  in  DEBT. 

L  BianiBiKas  abd  CoBOLiffiOBS. 
iiti^T**s^«  in  debt  in  K.  B.  by  bill  or  latitat,  884 

CnOlOB  COVBTS. 

ftrm  of  the  inddntatus  count  in  debt,  886 
Tsrious  descriptions  of  debt,  89  to  90 
ftnn  of  "the  quantum  meruit  count  in  debt,  886 
mancy  lent,  886 
BMney  paid,  ib. 
BMney  had  and  xecdTsd,  887 
aeooant  slated,  ib» 
ib. 


tXXi       *  AXALYTIOAL  XABU. 

PECLARATIONS  in  DEBT— (conh'ntceii.) 
n.  Ob  Simple  Coxtractb  888  to  894 
On  Promissory  ^otes. 

jMiyee  agaiort  maker»  888 
On  Bills  of  Exchanffe, 
debt  by  drawer  of  a  biU  agaiiitt  the  Mocgfktor,  888 
payee  against  drawer  on  de&ult  of  acc^tor,  ib. 
For  Road  and  Canal  CalU. 
against  sabsoriber  on  statute  Ibr  maldng  a  Toad»  Ibr  hia  enbeoriptian,,  $9Q 
road  calls  on  another  statutea  gtving  general  form  of  declaring,  ib. 
for  instalment  of  sabecription  towards  making  a  oanil  under  private  aot,  891 
m.  On  Legal  LLLBZLirm,  896  to  442 
.     On  Atoards, 

on  award,  where  submission  by  bond,  896 
on  award  under  Judge^s  order,  898 
On  By-Laws. 

m 

on  by-law  for  payment  of  monqr  to  College  of  ^nrgean<»  401 

on  a  Jamaica  judgment,  414 

on  a  Sooted  deeree,  416 

on  a  Judgment  recovered  in  the  Boroiagh  Court  of  liverpool*  ib 
For  Escapes. 

against  sheriff  for  escape  under  a  co.  sa.  416 

against  marshal,  where  prisoner  committed  in  ezeeution,  419  [420  « 

a  general  count  agsinst  the  marshal  for  the  escape  of  a  prisoner  in  execution, 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C 
P.  removed  into  K.  B.  on  error  for  damages  in  C.  P.  and  costs  in  error,  420  6. 

against  warden,  where  prisoner  removed  by  AoA.  corp.  to  Fleet,  and  original  actatm 
in  K.  B.  421. 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and 
recommitted,  428 
XT.  Oh  Spbclalties,  424 

On  Dieds  PoU.  [424 

an  deed,  where  testator  appointed  mon^  to  be  paid  to  plaintiff  when  testator  died. 
On  Charter-Parties. 

by  owner  against  fighter,  for  not  leading  eazgo»  or  paying  fireigh^  426 
On  Sea  Policy, 

against  London  Assurance  Company,  429 
On  Leases^  ifC. 

for  rent  on  a  demise,  480. 
On  Annuity  Deedu 

on  annuity  deed  for  arrears  of  annuity,  488 
On  Mortgage  Deeds, 

on  mortgage  by  lease  and  release  for  principal  and  interest,  484 

the  like  in  a  shorter  form,  486 
On  Bonds  Oenerally, 

on  a  money  bond  in  K.  B.  486 

on  like  in  C.  P.  487 

on  Jamaica  bond,  488 

counts  on  several  bondsy  489 

excuses  for  profert,  ib. 
On  Bonds  slating  Condition, 

observations  in  general,  as  to  440 
On  Bastardy  Bonds,  440  b 

on  bastardy  bond  by  suoceedlng  overMers,  ib. 


ANALTTIOAI.  TABLB  ZZ? 

DICLA&AIIONS  nr  DEBT— (c(mh*iiti€(2.) 
IT.  Ov  SpBCiA£ns8^-(contiiMieJ.) 
On  Annuity  Sondi, 

on  one,  442 
On  Bonds  to  Replace  Stock, 

on  bond  to  replace  atook,  and  paj  di^ideads,  448 
On  Bond  to  perform  Covenant  in  another  Indentare,  ^ 

on  one,  444 
On  Bail  Bondt. 

by  aoignee  againstjunndpal  or  bail,  first  amt  in  K.  B.  by  bill,  445 

the  like  on  bail  bond  in  0.  P.  461 
On  Replevin  Bonds, 

by  attignee  of  where  jtrooeedings  remoTedl  by  re.  Hl  lo.  into  K.  B.  and»  plaintiff 
gained  a  yerdict,  467  [court,  462 

the  like  where  bond  forfeited,  by  replerin  suit  not  being  proseonted  in  connly 

the  like  where  party  replevying  levied  his  plaint,  but  was  alterwards  nonprossed 

for  not  declaring,  462 
On  Bonds  relating  to  Pmrties*  Character  of  suing  and  being  sued, 

by  baron  and  fome,  on  bond  given  to  fome  before  eovertare,  464 

by  sorviving  obligee  against  obligor  in  K.  B.  ib. 

hy  the  assignees  of  a  bankrupt's  obligee  against  obligor,  466 

executor  of  obligee  against  obligor,  466 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme,  on  bond  given  by  feme  before  ooTertare,  467 

against  an  executor  or  administrator^  467 

against  an  heir,, on  the  bond  of  his  ancestor,  ib. 

against  an  heir,  and  the  devisee  of  the  obligor,  468 

at  soil  of  a  treasurer  of  a  friendly  society,  established  before  the  10  Gea  4.  o.  66, 
and  not  conformed  according  to  that  act,  470 
T.  Ov  Reoobds,  472  to  487 
On  Recognizances  cf  Bail. 

on  recognizance  of  bul  by  bill  in  E.  B.  472 

the  like  where  action  against  principal  was  by  original,  474 

on  recognizance  of  bail  in  G.  P.  476 

on  recognizance  taken  before  €•  J-  &t  Chambers,  477 

on  recognizance  of  bail  in  error,  given  in  C.  P.  at  Lancaster,  479 

on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  jadge,  470 

on  recognizance  of  bail  in  error  firom  K.  B.  or  Etchequor,  ib. 

on  recognizance  taken  before  oommiasioner  in  country,  429  a 
On  Judgments. 

on  final  judgments  in  assumpsit  in  K.  B:,  C  P.  or  Exchequer,  482 

the  like  on  judgment  in  debt,  484 

on  judgment  for  defendant  on  verdict,  ib. 

the  like  on  other  judgments,  ib.  [name,  ib 

on  a  judgment  recovered  by  bill  in  K.  B.  when  defendant  was  sued  by  a  wrong 

by  baron  and  feme,  agitinst  baron  and  feme  administratrix,  on  judgment  against 
intestate  revived  by  scire  feoias,  suggesting  devastavit,  ib 

on  Irish  judgment,  486 

by  conusee  of  Irish  judgment,  487 

IT.  Ox  SlATITIEB. 

By  party  grieved, 
landlord  against'tenant,  on  4  Geo.  2.  e.  28,  498 
OQ  11  Geo.  2.  c.  19.  s.  18,  496 
on  11  Geo.  2.  c.  19.  s.  8,  496a 

Vol.  n.  D. 


XX?J  ANALYTICAL   TABLE. 

DECLARATIONS  in  DEBT^(corUinued,) 
T.  On  Statuteb — {continued.) 

By  party  grieved — {continued.) 

on  9  Ann.  o.  14.  &  2,  495,  c 

on  82  Geo.  2.  c.  28,  8.  1  &  12,  with  count  on  28  Hen.  6,  c.  9,  601 

on  29  Eliz.  o.  4.  and  48  Geo.  8  c  46.  a.  6,  604 

on  17  Geo.  2.  c  8.  8.  8, 604  a 
By  Common  Informer. 

on  28  Hen.  6.  o.  9,  609 

on  12  Ajul  8.  2.  0. 16,  612  to  616 
DECLARATIONS  iw  COVENANT. 
On  Apprentice  Deeds. 

agAinst  fiither  for  apprentice  absenting  hinuelf,  617 

by  apprentice  against  master,  619 

by  apprentice  against  executor  of  master,  622 
On  Articlee  of  Agreement. 

between  co-partners  in  trade,  624 
On  Deeds  ff  separate  Maintenance. 

by  trustee  against  husband  Ibr  maintenance,-  626 
On  Charter-parties., 

ft 

by  owner,  for  freight  and  demurrage,  628 

the  like  &r  not  loading,  and  non-payment  of  pilotage,  581 

by  freighter  against  owner,  688 
On  Policies  [death,  686 

against  fire,  by  executors  of  insurer  against  secretary  of  fire  office,  on  loss  after 

on  liyes,  against  Royal  Exchange  Company,  541 
On  Deeds  of  sale  of  Real  Property. 

by  heir  of  purchaser  against  executor  of  husband,  on  coYenant  fbr  fUrther  assur- 
ance, and  for  not  leyying  a  fine,  643 

against  Tender  for  breach  of  good  title,  plaintiff  ejected,  646 
On  Leases. 

by  lessor  against  lessee  for  rent.  649 

by  lessor  against  lessee  fbr  not  repairing,  662 

by  assignee,  executor  or  heir,  &c.  of  lessor,  against  lessee,  552  b 

by  lessor  against  assignee  of  lessee  for  rent,  ib. 

lessor  against  assignee  of  leasee  Ibr  not  repairing,  with  averment  of  plaintHf  *s 
performance  of  a  condition  precedent,  552  c 

breach  for  non-^payment  of  galage  rent  of  coal  mines,  667 

breach  for  ploughing  up,  &c.  whereby  £6  per  acre  forfeitell,  lb. 

breach  fbr  not  insuring,  658 

by  lessee  for  not  paying  quit  rent,  669 

by  lessee  against  lessors  for  quiet  ei^yment,  ib. 

breaches  in  general,  669  a 
Title  Pleaded. 

tenure  if  tne  burgage,  660 
JSstate  and  Quantity  tf  Interest. 

inducement  that  lessor  was  seized  in  fte-simpKe,  ib*    ' 

seion  in  foe,  &o.  in  husband  and  wifo  in  right  of  wifo»  66 

seisin  in  tail,  662 

seisin  for  lift,  ib. 

tenancy  by  curtesy  or  by  dower,  668 

by  assignee  or  lessor,  being  a  termor,  against  lessee,  664 

by  executor  of  lessor,  being  a  termor,  against  lessee,  for  a  breach  of  ooyenant 
aftar  testator's  death,  665. 


ANALYTICAL   TABLB.  XXVii 

PKLARATIOXS  ni  COVENANT— (con«ntt«d.) 

EUate  and  Quantity  of  Interest— (continued.) 

•gUDst  executor  of  lessee  for  a  breach  of  covenant  after  hia  death,  666  a 

hy  executor  of  lessor  in  another  case,  666 
Eitate  and  Time  of  Enjoyment. 

seism  in  fee  in  reversion,  668 

interest  in  a  term  to  commence  in  futuro^  ib. 

remainder  in  f^  in  a  copyhold,  660 
Etiaie  and  JVumber  of  Owners^ 

estate  in  severalty,  669 

estate  in  joint  tenancy,  and  death  of  one  and  sole  seisin  of  survivor,  670 
estate  in  corparcenary,  ib. 
tenancy  in  common,  671 
Mode  of  acquiring  the  Title 
by  descent  in  fee,  571 
by  marriage,  673 
by  feoffment,  ib. 
by  lease,  674. 

by  assignment  of  a  term  to  the  plaintiflf,  675 
by  surrender  of  a  leasehold  interest,  676 
by  covenant  to  stand  seiied  to  uses,  676 
by  bargain  and  sale  enrolled,  ib. 
by  lease  and  release,  678 

by  fine  levied  by  husband  and  Trife,  of  inheritance  of  wife,  680 
the  like  irith  proclamations,  682 

deed  to  lead  the  uses  of  recovery,  and  recovery,  accordingly,  ib. 
the  like  more  ftilly  pleaded,  688 
surrender  to  the  use  of  vriU,  and  death,  and  presentment  thereof,  and 

of  devisee,  686 
tifile  by  devisee  in  fee  simple,  691 
title  to  a  chattel  reel  by  will,  692 


DBCLAKiLTIONSni  DETINUE. 

first  count  on  a  bailment  to  ra^liver  on  request,  603 
second  count  on  a  supposed  finding,  694 
debt  nnd  detinue  in  the  same  declaration,  696 


BBCLAKATIONS  ih  CAFE 

beginnings  and  oondustons  of  declarations  in  case  or  trover  in  K.  B.  696 

tbelikeinC.  P.  ib. 
L  Fob  Tobib  to  the  Pebsoit. 
.Fbr  keeping  misckievoue  Animale. 

f  *r  k(  eping  a  dog  used  to  bite  mankind,  696 

fer  keeping  a  dog  used  to  bite  sheep,  &c.  698 
F&r  public  Nuisances. 

tor  nuisance  in  a  public  street,  whereby  plaintiff's  carriage  wbb  overturned,  698 

fer  keeping  a  hole  (which  led  to  the  defendant's  cellar)  so  badly  covered  that  plain* 
tiff  fell  down  and  broke  his  leg,  699 

ibr  obstructing  a  public  highway,  699 
For  malicious  Proserut .'   >  [600 

fbr  malicious  arrest,  where  fermer  suit  ended  on  payment  of  money  into  court 

the  like  where  first  suit  discontinued,  606 

the  like  where  first  suit  non-prossed,  606 


XXVUl  ANALYTICAL  TABLE. 

DECLARATIONS  IN  CASE— (conitnuAi.) 

1..F0K  Torts  to  the  Pebsox — {conHntted,) 
For  malicious  Prosecutions — {continued). 
the  like  where  verdict  lor  defendant,  606 
case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releaang  plaintiff 

out  of  prison  after  satis&ction  of  debt  and  costs,  &c.  606 
for  malicious  charge  of  febny  before  a  justice,  606  a 
for  malicious  exhibiting  articles  of  peace  at  quarter  sessions  against  plaintiff,  in 

consequence  of  which  he  was  arrested  on  a  warrant  of  the  justices,  aad  obliged 

to  find  sureties  and  eater  into  recognizance  to  appear  at  a  fhture  time,  that  he 

did  appear  but  wfp  not  proceeded  against  and  discharged,  612 
for  maliciously  procuring  search  warrant,  and  caused  plaintiff  *8  house  to  be 

searched  fer  stolen  goods,  612  a 
ibr  malicious  prosecution  of  indictment  for  perjury,  612  d 
for  malicious  pnosecution  of  indictment  ibr  assault,  614. 
good  second  count,  616 

Ibr  maliciously  issuing  a  commission  of  bankruptcy,  617 
Ibr  Libels. 
fur  a  libel,  indirectly  accusing  plaintiff  of  perjury  or  other  specific  offense,  629 
second  count,  624 
third  count,  625 

&r  a  libel  directly  accusing  plaintiff  of  a  theft  or  other  specific  offense,  627 
for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 
fbr  a  libel  of  plaintiff  in  his  profession  as  an  attorney,  &r  a  libel  upon  himself 

and  another,  in  his  mode  of  conducting  commission  of  bankruptcy,  629 
fbr  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a  lei* 

ter  to  a  person,  who  in  consequence  refused  to  take  him  into  his  service.  • 
for  a  libel  in  a  newspaper,  682 
ibr  a  libel  in  a  letter,  ib. 

Ibr  a  libel  containing  distinct  passages  of  libellous  matter,  682 
For  Slander, 
for  slanderous  words,  indirectly  accusing  plaintiff  of  a  specific  offense^  688 
second  count,  686 

for  charging  plaintiff  with  perjury  on  the  execution  of  a  writ  of  inquiry,  with  a 
^  special  inducement  to  explain  the  words,  687 
fi>r  slanderous  words,  directiy  accusing  the  plaintiff  of  perjury  or  other  specific 

offense,  688 
second  count,  689 
for  words  shindering  phuniiff  in  his  office,  as  for  accmnng'a  justice  of  peace  with 

having  pocketed  fines  ibrfdted  by  persons  convicted  by  him,  640 
for  words  slandering  plaintiff  in  his  profession  as  for  slandering  an  attorney,  641 
for  accusing  a  govemeos  of  fornication,  6416 

for  words  slandering  plaintiff  in  his  trade,  as  by  calling  him  a  rogue,  &c  ib. 
second  count,  641  d      .  ' 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641  d 
by  the  keeper  jof  bathing  rooms,  for  words  imputing  a  propensity  to  commit  an 
unnatural  crime,  spoken  in  ansr^er  to  a  question  put  to  defendant  by  a  third 

person,  641/ 
second  count,  641  g 

for  slander  actionable  only  by  reason  of  special  damage  ^  641  g 
special  damage  that  plaintiff  tost  acquaintances,  &c.  641  i 
for  slander  of  iitUy  in  procuring  a  third  person  to  attend  at  a  public  auction  ixranif 

and  shmder  plaintiff's  tiUe  to  the  estate  he  was. about  to  sell  there,  641  i 
noond  count,  641  j  « 


AJTALYTIOAL  TABLE.  ZZiX 

DECLASATIONS  is' CASR— {continued,) 
L  Fob  Torts  to  the  Fkb&qv — (continued.) 
For  Slander — {continued,) 

lor  saying  to  a  person  who  was  aboat  to  hire  plamtiff  *8  ship,  that  she  was  broken 

and  unfit  to  proceed  to  sea,  whereby  he  refiised  to  hire  ship,  641  k 
fbr  slander,  where  the  words  are  spoken  ironically ,  641  k 
for  slander,  where  it  is  to  be  ooUeoted  from  queetion  and  anewer^  641 1 
Ibr  Crtmtfi^  Convereatum. 

precedent  for,  642 
Ar  Debauching  Daughter,  Servant,  ^c. 

precedent  for,  648. 
For  enticing  away  Jipprentieee,  ^c. 
by  master,  for,  645 
for  harboring,  646 
For  Ccareless  Driving, 

against  stage-coach  owners,  for  oyerloading,  &c.  whereby  coach  upset  and  plains 

tiff's  leg  broken,  647 
•gainst  proprietor  of  stage-coach,  for  negligently  driving,  whereby  coach  was 
OYertomed,  and  plaintiff's  wifo  so  much  hurt,  that  she,  after  being  ill  for  some 
time,  died,  650 
agunst  owner  of  coach,  for  the  negligence  of  his  serrant  in  driying  same  agunst 
plaintiff's  gig,  and  upsetting  him,  &c.  650  a. 
Agaijui  Inn^Kieepere, 

against  innkeeper  for  refusing  to  lodge  plaintiff,  668 
n.  Foe  tobxb  to  Peb^kal  Pbofebtt. 
Againet  Carriers  by  Land, 
for  loss  of  a  box,  651 

for  not  carrying  within  a  reasonable  time  a  box,  658  [passenger,  lb. 

against  coach  proprietors,  for  loss  of  a  parcel  which  they  engage  to  carry  with  a 
second  count  stating  termini  of  journey  with  less  particularity,  653 
tiiird  count  merely  stating  that  defendants  had  plaintiff 's  parcel  to*  carry  to  its 
destination,  without  describing  them  as  coach  owners,*  or  termination  of  journey, 
658a 
fourth  count  for  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib.  " 

Jgaintt  Carriers  by  Water, 

against  captain,  under  bill  of  lading,  for  deriating  firom  Toyage,  656 
for  neglecting  unloading  goods  from  ship,  664 

against  carrier  by  water,  for  the  loss  of  goods  and  iiguring  them  in  unloading,  ib. 
against  owner  of  ship  for  Hot  obtaining  a  cocquet,  &c.  whereby  goods  forfeited, 
Jigaimt  Innkeepers.  [665 

for  loss  of  a  box,  657 
for  refusing  to  lodge  plaintiff,  668 
Jigaintt  JHorniee,  [evidence,  669 

against  attorney,  for  negligently  conducting  a  cause  to  trial  without  proper 
general  count  against  an  attorney,  for  improperly  conducting  an  action,  669 
general  count  against  an  attorney,  for  not  causing  a  sufficient  title  to  an  estate  by 

plaintiff,  to  be  conveyed  to  him,  per  quod  he  could  not  re-sell  it,  669  a 
general  count  against  an  attorney  for  negligence  in  investigating  title,  669  b 
Jigaintt  a  Bailiff. 

against  a  broker  employed  tc  distrain  on  plaintiff's  tenant,  for  negligence  in  oon- 

dudang  the  distress,  whereby  the  goods  were  lost  to  plaintiffy  669  c 
neond  count  for  not  duly  selling  goods,  S69  d 


XXX  ANALYTICAL   TABLB. 

DECLABATIONS  ih  CASE— (con/tnue^f.) 

n.  Fob  Tokts  to  Personal  PBOPEBTT-^(conttn«ei.) 
Afoinsi  a  Bailiff — {conHnv^d.) 

third  count  for  ctfdessness  generally,  669  d 
jfoorth  count  for  not  dirtnining,  669  e 
Agairut  Bailee*  in  general, 

against  bailee,  fbr  negligence,  stating  purpose  of  bailment,  669/         [quest,  670 

against  bailee,  without  reward,  for  not  taking  care  of  and  re-ddiTering  on  rfr- 

against  bailee  of  lease,  for  pawning  it,  671 

against  miller  for  mixing  com,  672 

against  acceptor  of  bill,  for  cancelling  his  acceptance,  678 

for  selling  cow  deposited  with  defendant  as  security  fbr  a  debt,  674 

against  coal-meter,  for  not  properly  measnilng  coals,  whereby  plaintiff  paid  for 

more  than  he  had,  676 
for  putting  plaintiff 's  mare,  taken  damage  feasant,  into  defendant's  femt-yazd, 

where  it  was  gored,  678 
For  Deceit  and  Mierepresentaiion,  ^c, 
for  a  figilse  warranty  of  a  horse,  679 
for  deceit,  on  exchange  of  horses,  681 
for  fiUsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  686 
for  deceitMly  selling  land  for  greater  quantity  than  it  was,  687 
declaration  in  case,  for  misrepresenting  the  value  and  quantity  of  buoness,  &o. 

done  at  public-house,  which  plaintiff  was  about  to  purchase,  and  which  he  mC- 

terwards  purchased  of  defendant,  688  • 

for  misrepresenting  value  of  business,  ib. 

for  pretending  defendant  had  given  more  for  lease  than  he  had,  690 
for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to 

plaintiff 's  wharf,  whereby  plaintiff  lost  wharJEage,  6^1 
for  representing  plaintiff's  wagon  set  out  from  defendant's  inn,  604 
.  by  one  fishmonger  against  another,  for  personating  him  to  a  customer,  697 
by  proprietor  of  patent  snuff,  for  selling  snuff  as  if  plaintiff's,  ib.  [669 

for  defending  ejectment  in  plaintiff 's  name,  whereby  plaintiff  imprisoned  for  006ts« 
for  representing  third  person  fit  to  be  trusted,  702  ' 

for  misrepresenting  the  character  of  a  person,  whom  plaintiff,  in  oonsequenoe, 

employed  as  his  agent,  705. 
For  negligently  Driving  Carriages. 

against  stage-coach  owner  for  his  servant's  driving  against  pluntiff  's  gig,  708 
For  negligently  navigating  Ships, 
^  for  running  ship  against  plaintiff's  barge.  712 

information  by  Attorney-General,  for  running  foul  of  king's  ship. 
For  illegal  Distresses,  * 

for  double  value  of  goods  distrained,  no  rent  due,  on  2  W.  &M.  s.  1.  c  5.  s.  6 — ^717 

for  distraining  beasts  of  plow,  and  sheep,  418 

for  distraining  tools  of  trade  when  sufficient  other  goods  on  premises,  718 

for  distraining  more  rent  than  was  due,  719 

for  taking  excessive  distress  for  rent,  on  52  H.  8.  c  4. — 720 

for  distraining  a  second  time  on  same  goods  for  same  rent,  720 

for  impounding  distress  off  the  premises,  and  not  giving  notice,  722 

foy  refusing  to  restore  distress,  on  tender  of  rent  and  costs,  723 

for  selling  a  distress  within  five  days;  724 

for  not  removing  distress  within  reasonable  time  aiter  five  days,  724 

for  selling  under  a  distress,  jnthout  having  goods  appraised  by  two  sworn  appmS 

sers,  725.  • 


AKALYTICAL   TABLE.  XZZl 

I^ECURATIONS  nr  CASE—(e<^itinued.) 

iL  For  Tobts  to  Personal  Property — {continued.) 
For  iUtgal  Distresses — (continued.) 

for  seUing  a  growing  orop  (under  a  distress)  before  the  same  had  been  gathered  and 
appraised,  contrary  to  the  11  Geo.  2.  c  19.  s.  8. — 725 

for  not  selling  for  the  best  price,  725  a  [distrjBSS,  726 

against  a  broker,  on  57  Qeo.  8.  c.  98,  for  not  giving  a  copy  of  the  charges  of  a 

fi>r  Dttfc  leaTing  the  overplus  of  distress  with  the  sheriff,  ib. 

agunat  plaintiff's  landlord  for  not  indemnifying  him  against  a  distress  made  on  his 
goods  by  the  groond-landlord,  727 
F^  excessive  Levies. 

far  levying  too  much  on  judgment  on  warrant  of  attorney,  727  b 

second  count  €jr  issuing  fieri  facitu,  where  nothing  due,  728    ' 

fiur  procuring  fieri  facias  for  more  than  judgment,  729 

against  sheriff,  for  levying  too  much  and  selling  at  undervalue,  730 
Far  Rescue  and  Pound-Breach. 

for  rescuing  cattle  taken  damage-feasant,  782 

for  pound  breach,  cattle  taken  damage-feasant,  735 

for  rescue  of  a  person  arrested  on  mesne  process,  736. 
.Fbr  E^apes. 

agunst  sheriff  for  escape,  on  mesne  process,  788 

the  like  for  not  arresting  oil  opportunity,  740 

the  like  for  fSUse  return  of  non  est  inventus,  ib.  , 

the  like  for  escape  on  final  process,  741 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeas  cor» 
pus,  ib. 

against  marnhal  for  escape,  where  original  action  was  in  Common  Pleas,  and  de- 
fondant  therein  was  surrendered  to  warden  of  fleet  in  discharge  of  bail,  and 
thence  by  habeas  corpus  committed  to  the  custody  of  the  marshal,  742 

second  count,  setting  out  the  writ  and  proceedings  more  concisely,  742  b 

a  general  count  against  marshal  for  escape,  where  defendant  In  custody  on  a  sur- 
render in  discharge  of  bail,  748 

the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff,  lb. 

against  warden,  where  prisoner  surrendered  in  discharge  of  bail,  745 
FwJaUit.  Returns,  ^c. 

for  folse  return  of  nulla  bona  to  fieri  facias,  748 

for  not  levying,  and  for  false  return,  750 

for  false  return  of  non  est  inventus,  740 
Fbr  not  taking  Replevin  Bond,  750 
Jbr  taking  insufficient  Pledges  in  Replevin,  754 
Fof  not  assigning  Bail  Bond,  755 
For  not  obeying  Subpana. 

for  not  obeying  subpana  duces  tecum,  whereby  plaintiff  nonsuited,  757 
JFbr  infringing  Copyrights. 

fbr  infUnging  copyright  of  book,  750 

for  exposing  pirated  copies  to  sale,  761 

other  counts,  ib. 

for  infringing  copyright  of  a. musical  compoation,  761  a 

for  infHnging  copyright  of  a  print,  762 
For  infringing  Patents. 

by  patentee  and  asognee,  764 

for  making  imitations,  766 
For  injury  to  Property  in  Reversion. 

fot4njuiy  to  goods  in  possession  of  tenant,  767 


Xmi  ANALYTICAL  TABLB. 

DECLAIIATIOXS  in  CASE^icontinued.) 

m.  For  tobtb  to  Rsix  Propertt  Corpobeal. 
To  Hoiuet,  ^c.  in  Possession. 

for  obstructing  ancient  windows,  768 

second  count  for  continuing  nnisance,  770 

third  count  more  general,  and  not  stating  means  of  obstmetion,  ib. 

for  not  repairing  privy  adjoining  plaintiff's  house,  771 

eecood  count,  for  not  emptying  cess-pool,  772 

for  manufacturing  candles  near  a  dwelling  house,  778 

for  keeping  a  slaughter-house  near  plaintifTs  school,  775 

for  cutting  down  trees  in  an  avenue,  776 

for  erecting. a  building  next  to  plaintiff's,  so  that  the  rain-water  ran  th4 
on  plaintiff's  house,  and  injured  it,  and  plaintiff  thereby  lost  lodgers,  &o.   776 
Jb  HouseSf  ^c,  in  Reversion^ 

by  reversioner  for  damage  done  to  house,  &c.  in  tenant's  poasefiBion,  778 

for  stopping  up  chimneys  in  house,  778 
For  not  repairing  Fences. 

for  not  repairing,  whereby  plaintiff's  cattle  'escaped  and  were  hurt,  780 
For  Waste 

by  reversioner  against  tenant  for  Toluntary  waste,  784 

the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted  premioM, 
for  having  cut  down.timber,  and  committed  waste,  785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have  done,  7B5 

« 

landlord  against  tenant,  for  not  cultivating  according  to  good  husbandry,  and  not 

repairing,  785  a 
For  injuries  to  Water  courses. 

for  diverting  water  in  river  from  plaintiff's  mill;  786  [means,  790 

second  count,  stating  a  general  diversion  of  the  water,  without  showini;   the 

for  not  keeping  banks  of  river  in  repair,  791 

for  widening  cuts  from  stream,  703 

for  removing  a  hatch  placed  to  prevent  water  running  to  a  mill,  per  quod  plaintilF 

could  not  repair  or  work  mill,  794 
for  interrupting  plaintiff  in  reversionary  right  to  irrigate  a  meadow,  794 
against  owner  of  wharf,  for  placing  tree  in  Thames,  whereby  plaintiff's  bai^ 

struck,  795 
for  injury  to  navigable  canal,  whereby  plaintiff's  b&rges  could  not  prooeed,  ib. 
for  using  more  water  to  mill  on  canal  than  necessary,  798   ' 
TV.  Fob  Torts  to  Personal  Propertt  Incorporeal 
For  Disturbance  of  Rights  of  Common. 

of  common  of  pasture,  by  turning  sheep  on  the  common,  799 
.^econd  count  for  obstructing  the  common,  not  stating  how,  802 
of  common  in  common  fields,  cultivated  in  rotation,  &c.  ib. 
for  building,  &c,  upon  the  conmion,  804 
for  inclosing  part  of  the  common,  ib. 
for  digging  turves,  805 
for  taking  dung  off  common,  ib. 
for  putting  heaps  of  dung  on  common,  ib. 
for  trespass  bn  common  witl^  horses,  &b.  806 
.  for  disturbance  of  common  of  turbary',  ib. 
for  disturbance  of  common  of  estovers,  807 
For  Disturbance  of  Ways.  ' 

for  obstructing  phuntiff 's  private  way,  807 

second  count  without  showing  the  means  of  obstruction,  809 


AKALTTIOAL   TABU.  XXXIU 

raCU&ATIONS  IK  CASE^leoniinued,) 

17.  F<tt  ToBiB  TO  Pbbsokal  Pbofbltt  Inoobpobxal — [contintucL) 
For  JHMturbance  cf  fFayt— (conit7iti€(2.) 

third  oomit  more  general,  meirely  itating  the  way  to  be  towaxds,  fte.  810 

oaee  by  reTeraioner,  for  obetruoting  a  way  by  buUding  thereon,  ib. 
J'br  Du^rhanct  of  Firriu,  814 
For  JHtturbanee  of  a  P9w,  817 
For  DiMturbance  nf  a  Market, 

ftr  opening  a  new  market  thereby  distaxbing  plaintiff's  ancient  market,  818 
For  dxMturbanc€  of  Fraiichitei,  ToUt,  Officu,  FerrUs,  ^e.  818  b 
T.  Upoh  Sxatuibb, 
Hy  Party  Chrieved, 

on  8  Ann.  o.  14,  against  aherifl^  for  not  kayii^  year*s  rent,  818<i 

on  23  EL  6.  c.  9,  ibr  refiising  bail,  821 

on  Qeo.  8,  against  jnstioe,  for  revising  bail,  825 

on  28  Elis.  c.  4,  against  sheriff  ibr  extortion,  827 


DECU&AnONS  IN  TROVER. 

for  cattle,  deeds,  bonds,  bills,  notes,  bank  notes,  money,  or  goods,  886 

by  assignees  of  bankrupt,  on  bankrupt's  possession,  and  a  conTersion  after  tht 

bankniptoy,  887 
second  count  on  assignee's  possession,  888 

by  the  aarignee  of  an  insdyent  debtor,  on  a  possession  and  conyersion  before  in- 
solToit's  petition,  ib.  [assignee,  888 

second  count  on  insolvent's  possesaon,  with  a  conTersion,  after  plaintiff  was 
third  count  on  the  asrignee's  possession  and  a  conyersion  afterwards,  ib. 
by  an  executor,  for  conyersion  in  the  lifo-time  of  testator,  ib. 
second  count,  for  conyermon  after  his  death,  889 
third  count,  for  troyer  and  conyersion  after  testator's  death,  lb. 
by  an  admimstrator,  on  intestate's  posaesnon,  840 
^nooad  count  on  troyer  before  the  death,  and  conyersion  after,  841. 
third,  count  on  troyer  after  death  and  before  administration,  ib. 
fourth  count  on  poesesskm  of  administrator,  842 


BSCUKiTIONS  IX  REPLEVIN. 

declaration  in  repleyin  In  K.  B.  or  G.  P.  848 
the  like  in  a  county  court,  846 


DSCLARATIONS  nr  TRESPASS. 

GommcEMSMT  and  Conclusions. 

commencement  and  oondudon  in  E.  B.  846 

the  Uke  in  G.  P.  848 

the  like  in  G.  P.  in  a  more  concise  fonn,  849 
L  To  Peisons. 

for  an  assault,  quitting  in  ftce,  beating,  &c  with  damage,  860 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib. 

&e  like  for  battery,  &c.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  yestry-room,  858 

for  preyenting  plaintiff  entering  quaker's  meeting-house,  ib. 

husband  and  wifo  against  husband  and  wife,  for  battery,  854 

lay  husband  alone,  for  the  battery  of  his  wifo»  per  quod,  fte.  ib. 

for  criminal  conyersation,  855 

You  n.  E 


XX^V  ANALYTICAL  TABLE. 

DECLARATIONS  in  TRESPASS— (con(«rtM«(i.) 

I.  To  Persons — (corUintied.) 

for  debaucliing  a  daughter  and  servant  in  trespass,  856 

by  a  master,  fbr  the  battery  of  his  servant  per  quod  &c.  ib. 

for  Ihlse.  imprisonment  and  compelling  plamtiff  to  go  to  a  police  office,  857 

conmion  count,  for  fklse  imprisonment  generally,  ib. 

II.  To  Pebsonal  Peopertt. 

tbr  chasing  sheep,  &c.  with  special  damage,  858 

second  count,  for  chasing  sheep  or  other  cattle,  859 

for  seizing  cattle,  or  other  property,  as  a  distress,  iU 

common  count,  de  bonis  cuportaiitt  ib. 

for  shooting  a  dog,  &c.  860 

trespass  for  running  defendant's  cart  against  plaintiff's  horse,  and  killing  it*  ib. 

Ibr  running  a  carriage  against  plaintiff's  with  special  damage,  &c.  ib. 

fbr  seizing  plaintiff  *s  cart  and  horse,  &c.  861 

for  seizing  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sfuUng,  ib. 

for  seizing  plaintiff's  barge,  and  putting  it  adrift,  868 
m.  To  Real  Pbofertt. 
To  Houtea. 

for  trespass  in  dwelling-house,  breaking  doors,  and'  seizing  goods,  863 

count  for  common  expulsion,  864 

on  Stat  8  Hen.  6.  c.  9,  for  a  forcible  entry,  and  detainer,  865 

second  count,  on  possession  generally,  866 
7b  Land,  ^c. 

breaking  close  grates,  and  locks,  with  carts,  &c.  and  -special  damage,  ib. 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  868 

for  cutting  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 

for  digging  in  coal  mine«  870. 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use,  ibw 
For  Mesne  PrcfiU. 

for  mesne  profits,  after  recovery  in  ejectment,  870 
For  Hunting^  ifc. 

for  entei-ing  with  hounds,  and  killing  deer,  873 
For  Fishing. 

for  fishing  in  plaintiff 's  close  covered  with  water,  874 

second  count,  for  fishing  in  plaintiff's  several  fishery,  ib. 

third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catching  plaintiff 's  fish  generally,  ib. 


DECLARATIONS  in  EJECTMENT. 

declaration  by  original  in  K.  B.  or  C.  P.  on  a  angle  demise,  878 

notice  to  appear  in  common  cases,  881 

notice  to  appear  on  proceedings  under  1  Qeo.  4.  c.  87,  ib.  882 

the  like  in  another  form,  ib. 

declaration  in  ejectment,  on  1  Will.  4.  o.  70.  a.  76.  ib. 
•  declaration  by  original  on  two  demises  with  one  ouster,  ib. 

the  like  on  two  demises  with  two  ousters,  888 

the  like  on  demises  by  tenants  in  common,  &c.  885. 

declaration  by  bill  in  K.  B.  886 

on  vacant  possession,  888 

notice  to  appear  thereto,  ib. 


ANALYTICAL   TABLE.  XXX7 

QfPARLARCES. 

general  imparlance  bj  bOl,  889 

the  like  by  original,  ib. 

imparlanoe  and  saggestion  of  death  of  one  defendant  after  declaration,  890 
special  imparlanoe  by  bill,  ib. 
the  like  in  another  Ibrm,  891 
the  like  by  original,  iK 
general  special  impu^lanoe,  ib. 


DEFENSES. 


defense  on  appearance  by  attorney,  892 
.the  like  by  husband  and  wife,  ib. 
the  like,  on  appearance  by  a  feme  covert,  ib. 
defense  by  a  person  sued  by  a  wrong  name,  ib 
defense  by  an  infimt,  893 


FLEAS  10 1H8  JURISDICTION. 

plea  to  the  jnrisdjctkin  of  an  inferior  court,  894 


FLEAS  D  ABATEMENT. 

plea  of  privil^e  by  an  attorney  of  C.  P.  to  an  actiou  in  K.  B.  895 
affidayit  of  the  truth  thereof,  897 

pka  of  priTflege  by  an  attorney  of  K.  B.  sued  by  latitat,  ib. 
the  like  to  an  action  by  original,  898 
eoTerture  of  the  plaintiff,  899 
corerture  of  the  defendant,  899 

plea  that  the  contracts  were  made  jointly  with  one  another  person,  900 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 
mianomer  of  defendant's  christian  name  in  K.  B.  ib. 
aflSdavit  of  the  truth  thereof,  902 
the  like  in  C.  P.  ib. 

misnomer  of  defendant's  surname  in  K.  B.  by  bill,  903 
misnomer  of  pUiintiff  's  surname  in  K.  B.  by  bill,  ib. 
another  action  depending  for  the  same  cause  in  K.  B.  ib 
FUSA8  D  BAE  IN  GENERAL. 

COMMENOBIERTB  AND    CONCLUSIONS. 

1.  commencement  of  a  first  plea  when  special,  906 

2.  the  like,  where  ground  of  defence  arose  after  writ  issued,  ib. 

3.  commencement  of  a  second  or  subsequent  special  plea,  ib. 

4.  the  like  to  a  particuhu:  count,  or  particular  trespasses,  &c.  907 
6.  conclusion  to  the  country,  ib. 

6.  conoluakm  with  a  Teiification,  ib. 

7.  conclusion  with  a  Terification  by  the  record,  ib. 
Pi«A  IN  Abatexemt  as  to  pabt,  and  in  Bar  to  the  rust. 

plea  in  C.  P.  of  coverture,  in  abatement  to  part,  and  of  general  issue  and  cover- 
ture m  bar  to  the  rest,  907 
?LEAS  IN  BAR  IN  ASSUMPSIT. 

OsnCEAL  ISSUK  AND  OTHER  PlEAS. 

general  issue  non  assumpsit,  008 
the  like  by  one  of  several  defendants,  ib. 
the  like  by  an  executor  or  administrator,  ib. 
plea  that  contracts  were  made  by  defendants  jointly,  &c.  ib. 
to  a  declaration  on  a  guarantee  that  the  person  for  whom  defendant  became  guar- 
antee  was  a  feme  covert,  909 


ZXXli  ANALYTICAL  TABLE. 

PLEAS  nr  BAB  ni  ASSUMPSIT-^(con<iniMif.) 

Gehikal  Iflsme  A2n>  othbk  Pleas — {eontinued,) 

pleft  oonftflnng  oaiues  of  aotion  in  certidtt  oaants,  and  oertain  duoMgp  thereby 

tained,  and  general  iasae  to  residne,  909 
Btatate  of  frauds  on  a  declaration  to  ft  guarantee,  ib. 
to  action  by  indorsee  against  draiver  of  a  bill,  that  bill  was  giTen  ko  secure  per- 

ftrmance  of  an  usurious  contract  between  acceptor  and  thixd  person.  909 
infkncy  of  defendant,  909  a 
eoTerture  of  defendant,  ib. 
plaintiff  an  alien  enemy  resident  here,  910 
jdaintiff  an  alien  enemy  resident  abroad,  911 

bankruptcy  and  certificate  of  defendant  under  6  Geo.  4.  c.  16, 912  * 
the  like  where  certificate  was  obtained  after  eommencement  of  suit,  918 
bankruptcy  under  6  Geo.  4.  o.  16.  s.  62,  916 
the  like,  plaintiff 's  election  to  oome  under  commission,  917 
bankruptcy  of  plaintiff,  918 
insolvent  debtors'  act,  919. 

plaintiff 's  discharge  under  insolvent  aet,  7  Geo.  4.  c  66, 921 
payment  after  action  brought,  ib.  n.  {b) 

non-assumpsit  except  to  the  sum  tendered,  and  plea  of  tendery  923 
plea  of  set-off  to  the  sum  not  tendered,  928 
accord  and  satisfaction  by  deUrery  of  a  pipe  of  wine,  924 
the  like-of  a  bond  giren  in  satasfection,  925 
account  stated,  and  deliyery  of  defendant's  promissory  note,  926 
that  defen«hknt  accepted  a  bill  of  exchange  payable  to  a  third  person,  926 
arbitrament  and  award,  927 

judgment  recoTered  in  E.  B.,  C.  P.  or  Exchequer,  928 
judgment  of  retraxit  in  former  action,  980 
release,  ib. 

the  plaintiff  signed  a  composition  deed  itar  the  debt,  981 
Sr-oft,  981  to  989 
plea  of  set-off,  ,981 

general  issue  and  notice  of  set  oC  962 
plea  of  set  off  to  action  by  executors  or  administrators,  988 
notice  of  set-off  in  action  by  executors  or  administrators,  ib. 
plea  of  set-off  in  action  against  executors  or  administarators,  988  a 
notice  of  set-off  in  action  against  executors  or  administrators,  ib. 
plea  of  set-off  in  action  by  assignees  of  bankrupt,  988  b 
notice  of  setoff  in  action  by  assignees  of  bankrupt,  988 
Subject-matter  of  Set-cff. 
on  a  judgment,  984 

on  a  recognisance  in  another  court,  and  on  ample  oonfaraot,  986 
for  rent  due  on  a  lease,  986 
on  a  bond,  ib. 

on  a  bin  accepted  by  plaintiff,  987 
on  a  bill  indorsed  by  plaintiff  to  defendant,  ib. 
on  a  promissory  note  made  by  plaintiff,  988 
on  a  promissory  note  indorsed  1^  the  plaintiff  to  dsAndaat,  ib. 
use  and  occupation,  ib. 
work  and  labor  and  materials,  989 
goods  sold,  ib. 

money  counts,  interest  and  account  stated,  ib. 
plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's  fectoi  ae  %  pirmei- 

pal,  plfl^tiff  being  unknown  to  defendant,  and  that  at  the  time  of  the  oontraot 

the  defenda&t  had  a  eet-off  agafawt  the  feetor,  lb. 


AKALTTICAL  TABLB  ZXXTU 

KBAS IX  BAB  IX  ASSUMPSIT. 

SciioTX  or  LnaxAxioxB. .     ' 

non  attumptU  infra  »ex  annoif  989 
actio  non  aecrevU  infra  «ex  anttot,  941 

Bt  AMD  A0AIX8T  £XBCUTOBS»  &0. 

gaassnl  isBoe  that  lUBither  defendaat  nor  taitator  promiied,  941 

dgfrndaat  im  tunquet  exeoutor,  ib. 

defendant  fie  ungues  admuustsator,  942  [tion,  ib» 

plaintiff  tie  unqaet  admixustrator,  after  eraTing  oyer  of  lettara  of  adndnistra* 

plaintiff  tie  unqati  administrator,  as  to  eaow  of  aetion  oontaiaed  in  declara- 
tion, lb. 

that  defendant  and  plaintiff  were  both  execators,  ib. 
•  that  promise  was  made  to  plaintiff  and  deftndant,  who  were  both  eoceoators,  948 

plea  to  an  aetion  against  an  ezeoator,  that  there  were  other  oontraoting  parties 
besides  the  testator,  who  flarviTed  the  testator,  ih. 

pUnt  adminiftratntf  lb. 

pUne  adminigiravU  hy  ezeontor  of  an  ecnonior,  944 

pUne  adminittravii  prmUr^  946 

plea  of  retainer  by  an  execaior,  946 

plea  on  a  bond,  ib. 

plea  on  a  simple  oontraet,  ib.  [aat,  947 

judgment  against  testator,  oatstanding  boiids»  and  jadgnMnts  against  defend* 


njBAS  n  BAB  m  DEBT. 

GnssAL  Ibsub  axd  Fixas  ix  Gbxkbal. 

nn  debet,  951  ^ 

nil  debet  to  debt  ^t  torn,  ib. 

non  etf  factum,  952 

the  like  by  an  ezeontor  or  administrator,  ib 

aofi  eet  factum,  after  cra?ing  oyer  of  bond  and  oonditbn,  958 

the  like  of  an  indentoie,  954 

non  eet  factum,  and  nU  debet  to  debt  on  bond  and  ample  oontraot.  Joined  ip 

same  declaration,  954 
law  wager,  or  nil  debet  per  legem,  ib. 
onerari  non,  ib. 
16  I>BX  ox  SncpuE  GoxnuLOT. 
tender,  955 
in&ncy,  956 

eorertore  of  defendant,  fb. 
bankmptoy  of  defendant,  ib. 
judgment  reooTered  in  debt,  lb. 
actio  non  accreoU  iitfra  eex  annoe,  956 
set  off  to  debt  on  a  deed  on  simple  oontraet,  956  a 
by  and  against  execators  and  administrators,  ib 

Ox  LlOAL  LlABILnXB. 

fer  escape  from  execntion  agunst  marshal  or  warden,  a  recaption,  957 

fcr  escape,  defendant's  fercible  escape,  and  his  subseqaent  return,  958,  60 

plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and  was  in  custody 

ai  the  time  of  filing  the  bill,  958 
plees  by  warden  of  escape  of  prisoner  in  custody  on  render  in  diaohaxge  of  bail, 

without  defendant's  knowledge,  and  a  return  beibre  action,  959 
fer  escape,  thai  prisoner  was  discharged  without  plaintiff 's  consent,  961 
plea  to  (aetion  against  warden  of  Fleet  fer  an  escape)  that  plaintiff  lioenstd  pris* 

oner  to  go  at  large,  ib. 


•  •• 


ZXXVm  ANALYTICAL  TABLE. 

PLEAS  nr  BAR  in  J)EBi;^{conHnued) 

On  Legal  Liabilitieb — {i:ontinuid.) 

plea  (to  declaration  on  debt  Dgamat  marshal  for  an  escape  after  debtor  had  been 
^committed  to  defendant's  custody,)  that  debtor,  after  his  oommitment,  petitioned 
InaolTent  Coort  for  his  discharge  from  imprisonment,  and  ms  remanded  at 
plaintiff 's  suit  for  nine  months,  at  the  expiration  of  which  defis&dant  diachaig- 
ed  him,  961a 
affidant  on,  8  &  Q  W.  8.  0.  27.  s.  6»  as  to  escapes,  ib. 
Oh  Spboialths. 

denying  deed  being  in  defendant's  possession,  9%2 

escrow,  ib. 

fraud,  deed  obtained  by,  068 

dnresB,  menace  to  kill,  964 

battery,  and  menace  of  fMher  battery,  ib. 

batteiy,  and  fear  of  mayhem,  ib. 

duress,  of  imprisonment,  ib. 

in&ncy,  965 

eoTerture,  966 

usury, ib 

stock-jobbing,  that  bond  was  given  for  settling  differences  against  pioTisioos  in 
stoekwjobbing  Act,  968 

setoff,  968  b 

to  action  on  two  bonds,  set-off  on  two  bonds,  969 

bankruptcy  of  plaintiff,  970 

statute  of  Unitations,  970 

payment  iolvit  ad  diem  or  po$t  diem,  974,  5 
Bt  Heibs,  Exbcutobs,  &c. 

plene  adminittravit  before  notice  of  trial,  971 

by  administrator  at  suit  of  an  administrator  of  judgment  recovered,  and  pUne 
adminisiravit  proiier,  ib. 

parol  demurrer  by  an  in&nt  heir,  978 

rien  per  descent  by  heir,  ib. 

rien  per  devise,  974 
To  Annuitt  Bonds  and  Deeds. 

to  debt  on  annuity  Jwnd,  that  no  memorial  of  it  whatever  was  enrolled,  975 

no  proper  memorial  of  it  enrolled,  containing  the  names  of  the  witnesses  ka 
976  a  '       • 

to  debt  on  annuity  bond,  no  memorial  enrolled,  975  a 

no  memorial  containing  the  names  of  the  witueeses  enrolled,  ib. 

payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  976 

payment  after  the  days,  ib. 
On  Aubitbation  Bonds. 

no  awards  made,  977 

non-performance  by  plamtiff  of  a  condition  precedjmt,  ib, 

other  pleas  to  debt  on  arbitration  bonds,  &a  978 
To  Bail  Bonds. 

no  process  in  the  original  action,  979 

sheriff  not  commanded  by  laiiicU  to  take  defendant,  as  in  declaration  alleged,  ibw 

no  latitat  ever  issued,  ib. 

no  affidavit  of  cause  of  action  affiled,  ib. 

debt  levied  hjfl,fa,  against  principal,  988 

plea  by  one  of  bail,  that  the  bond  was  for  ease  and  &vor,  981 

oomperuit  ad  diem,  982 

other  pleas,  ib. 


AlfALTTICAL  TABUL  ymT 

(UAS  Di  BAR  nr  DEBT— (con/inuAi) 
To  Betlkvis  Bqhiw. 

referenee  to  precedents,  988 
To  BjksxABDT  Bonds. 
non^damn^ahu,  983. 

that  womaa  removed  into  another  puiah,  and  ofaild  born  there,  984 
On  Indsmkitt  Bonds. 

non  damnijieaius,  984 

plea  that  it  was  hj  plaintiff's  own  wrong  and  de&nlt,  985 

to  declaration  to  debt«on  bond  to  paj  money  and  indemnify,  that  defendant  did 
pay  and  indemnify,  ib. 
On  Bonds  pob  Pebfobmanck  of  Coyenantb. 

'performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  afiirmattve  covenants,  986 

performance  generally  of  covenants  in  another  deed,  ib. 

the  like  in  a  more  concise  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  plaintiff  discharged  defendant  from  performance,  989 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Cbaxeeb  Panxubb.  [her  outward  voyage,  900 

to  action  for  not  shipping  cargo,  that  ship  was  nnseaworthy,  and  detained  on 

that  ship  did  not  stay  at  loading  port  sixty-five  ronning  days,  991 

that  plaintiff  refused  to  receive  cargo,  ib. 

that  defendants  did  load  cargo  aboard,  992  ^ 

that  ship  departed  before  expiration  of  time  appointed,  ib. 
OnLkaSBB  AND  DsiasEB. 

no  rent  in  arrear,  998 

eviction,  ib. 

by  leasee,  assigninflnt  of  the  term  to  a  third  person,  ib. 

by  an  assignee,  assignment  of  term  before  rent  became  due,  994. 
On  Bbooonizances. 

nul  tiel  record,  994 

no  ca,  »a.  995 

death  of  principal  before  return  of  ca,  so.  ib. 

on  a  recognizance  of  bail  in  ertor  tiiat  puis  darrein  contini$anc9^  that  debt  was 
levied  by^.  fa.  on  the  principal,  996 

other  pleas,  ib. 

On    JUDOXKNIB. 

payment,  996  a 
other  pleas,  ib. 
On  Statotrs. 

to  action  for  bribery,  prior  suit  depending  for  same  offenses,  996  a 
another  action  for  same  offense  compounded  by  rule  of  court,  998 
former  conviction  for  the  same  offense,  909 

judgment  recovered  by  another  person  for  the  same  identical  offenses  and  penal- 
ties as  in  plaintiff's  suit,  1000 
non  at  factum,  1001 

after  craving  oyer,  ib. 


PIXA8  IN  BAB  IN  COVENANT  gbnkrallt. 
pka  of  payment,  1001 
performance,  ib. 
ib 


Zi  ANALTnOAL  XABLI. 

PI£AS  nr  BAR  in  COVENANT  aonERALLT— (con^intMtf) 
accord  and  Batisflustion,  1002 
obaerratloxui  thereon,  ib. 
tender  as  to  part,  1002 
setoff,  ib. 

bubble  act  and  indenture  Toid  ateommon  law»  bsingmade  ftr  tethering  ft  MrJutif 
injuriouB  to  the  public,  1002 
Ojt  Appbbrtick  Bebds. 

* 

to  action  on  mariner's  indenture,  that  detedant  deserted  plaintiff's  service. 
1008 


to  action  on  articles  that  defendant  did  provide  board  and  lodging,  1004 

that  plaintiff  absented  himself,  1006 

that  plaintiff  absented  himself,  and  tmver&ng  discharge,  1006 
Oh  Chaktsb  Pabtibs. 

ibr  demurrage  that  defendant  did  not  keep  ships,  kc  1007. 

fer  fineight,  &c.  that  ship  was  not  staunch,  Ac.  1006 

that  defendant  did  send  goods  along  side  the  Tessel  in  time,  ib. 

payment  in  satisfection,  1009 

denying  defendant's  keeping  ship  on  danurrage  oTer  the  time,  ib. 
Oh  Poucibs  of  Ihsukakck. 

seTeral  pleas  to  covenant  on  policy,  that  poli^  void,  &c.  1009  to  1017 
OhLkases. 

tender  of  rent  on  land  befere  sun-set,  1018 

that  lessor  was  seised  for  life,  and  not  in  fee,  1019 

plea  by  ajlignee  traversing  assignment,  ib. 

premises  not  out  of  repair,  id. 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  76.  that  defendant's  nsntginwii  Moepted  the 
lease,  1019 
OxBm  PuEAS  IX  Gehebal,  ib. 


FLEAS  Dr  BAB  ts  DETmUE. 

general  issue  non  detiTui,  1028 

that  person  xinder  whom  plaintiff  claims  was  not  lawftiUy  possessed  of  indent 

ture,  ib. 
that  third  person  pledged  deed  to  djafendant,  ib. 
justifying  detention  of  lease,  &c.  as  trustee,  1026 
that  lessee  ateigned  lease  to  another,  who  assigned  to  defendant,  1026. 
at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security,  1027 
at  the  suit  of  assignees  denying  bankruptcy,  1028 
that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  &c.  ib.  [&o.  ih. 

that  bankrupts  asqgned  over  the  interest  in  ship,  and  delivered  bill  of  aaJob^ 
plea  traversing  possesaon  of  plaintiff  as  asngnee,  1029 


PLEAS  IN  BAR  IN  CASE. 
Iv  Genebal. 

general  issue  in  case  or  trover  by  one  def^dant,  1080 

the  like  by  several  defendants,  ib. 

plea  of  general  inue  by  solicitor  of  customs  on  behalf  of  the  king  luder  9  Cbow 

4.  c  26,  ib. 
confessing  causes  of  action  ss  to  part  and  general  issue  to  residue^  Sb. 
statute  of  limitations,  ib. 
accord  and  satisfection,  1081 


AHALrnOAL  TABU. 

lUAS  w  BAR  XH  CASR^iconUnued.) 
?oft  Blaxiheb. 

thiit  plaintiff  was  guilty  of  theft,  1081 

that  plaintiff  ma  guil^  of  peijury,  1088. 1037 

that  plaintiff  was  insolTent,  1084 

defendant  merely  a  repeater  of  the  dander,  1086 

ptea  justifying  tmth  of  part  of  lihel  set  forth  in  deoluatio&,  oharpng  plaintiff  a 

proctor,  with  having  been  suspended  three  times,  ib.  a 
Ihat  defendant  instituted  proceedings  by  way  x>f  complaint,  1086  a 
that  letter  was  sent  Jo  commanding  oflBoer  that  plaintiff  might  be  brought  to  a 

eonrt-martial,  1087 
ptea  (to  declaration  Ibr  libel  aeeosing  plidntiff  of  peijnry,)  that  plaintiff  did 

pezjnre  himself  in  his  answer,  ib. 
fair  saying  phuntiff 's  ship  was  not  sound,  that  it  was  not,  1040 
At  the  Suit  of  Ezxoqtobs,  &c. 

pleas  in  troTer  that  administration  is  Toid,  &o.  showing  how,  1040 
ATOWBIES,  &c  IN  BEPLEVIN. 
IsQwnsRAit. 
non  c€pU^  1042 
commencement  of  an  aTowry,  ib. 
oommencement  of  a  cognizanoe,  1042 

commencement  of  sn  avowry  by  one,  and  obgni^anoe  by  another,  1048 
eommenoement  of  second  avowry  or  cogniiance,  ib. 
eonclnsion  of  an  avowry  or  cognizance,  ib. 
plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
ctpU  in  alio  locOf  with  avowry  for  return,  1046 
that  defendant  took  the  cattie  damage  feasant  in  another  close,  1047 
FeaBcsT. 

common  avowry  or  eognianoe  tot.  rent,  on  11  Geo.  2,  o.  19.  s.  22, 1047 

the  like  in  a  more  general  ferm,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  ibrm,  bdng  a  oognisanoe,  1049 

the  like  in  another  form,  1060 

cognizanoe  Ibr  a  qnit  rent,  ib. 

cognizance  where  jent  payal^  at  so  much  per  acre,  &o.  1061 

avowry  where  goods  distrained  under  8  Ann.  o.  14,  ib. 

mider  distress  for  rent  under  common  appurtenant,  1062 

where  goods  frandulentiy  removed,  1068 

fer  double  rent,  phuntiff  holding  over  after  notice  to  quit  given  by  him  on  11  Geo 

2.  c  19, 1064 
cognizance  as  bailiff  of  ezeoutor  under  82  Hen.  8.  c  87, 1065 
avowry  where  part  of  the  rent  has  been  satisfied,  ib. 
by  one  tenant  in  common  for  rent  due  to  him,  1066 
cognizance  by  him  as  bailiff  of  other  tenant,  1067 
PoE  Poom  Raze, 

avowry  for,  1067 
Fob  Dakaqb-rasaht,  ^ 

avowry  by  a  frediolder,  under  a  distress  damage-feasant,  1068 
the  like  by  a  tenant  *fh>m  year  to  year,  the  lessee  being  a  freeholder,  !b. 
I  the  like  as  a  cop^older,  or  as  his  tenant,  1069 

avowxy  for  a  distress  damage-feasant  by  a  commoner,  ib. 
presorq^ve  right  of  common,  1060 

YoLlI.  >. 


Zlil  ANALVTICAL   TABLE. 

PLEAS  iir  BAR  iv  TRESPASS. 
In  Qene&al, 

general  isenie,  1061 

the  like  by  several  deft&daate,  ib. 

the  like  to  part,  inth  a  special  ple»  to  the  raridue,  ih. 

aooord  and  satiafitction,  1061  a 

by  one  defendant  in  action  agaioift  two,  aoooid  awl  satisfcotioin  by  the  other  after 

action  brought,  ib. 
arbitrament  and  release,  1062 

judgment  by  Terdict,  veoorded  by  deiBodant  sgainst  plaintiff  ftir  aaae  trespaans,  ib. 
plea  justifying  under  a  commission  of  bankruptcy,  1062 
tender  of  amende  by  offioen  of  escJae  or  customs,  1063 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  e.  44.  a.  2, 1066 
plea,  disclaimer  of  title  in  loau  to  quot  and  tender  of  amenda,  1066 
statute  of  limitations,  1067 
I.  To  PntsoMs, 

ton  (usault  demesne. ^  1067 

molliter  manus  impotuit  to  preserve  the  peace,  1069 

assault,  &c.  in  defense  of  fisither,  &c  1070 

assault,  &c.  to  preserve  the  peace,  1071 

the  Uke,  stating  thai  plaintiff  made  an  aasanlt  upon  a  third  penon,  ib. 

correction  of  an  apprentice  for  disobedienoe,  1072 

moderate  correction  of  a  seaman,  ib. 

to  a  declaration  of  assault  and  battery,  that  defendant  waa  ooavioted  of  same 

before  two  justices  under  9  Qeo.  4  o.  A.  8.  27,  28,  and  thereibre  defendant 

released  from  action,  1078 
Defense  of  Possession, 

mollUer  manus  impotuU  to  turn  defendant  oat  of  plaintiff  *s  hoose,  1078  a 
the  like  of  a  public  house,  1074 
the  like  m  resistance  of  plaintiff  'a  entry,  1075 
defense  of  possession  of  a  close,  ib. 
Imprisonment  without  process^ 

plea  by  two  defendants,  that  plaintiff  committed  bnaoh  of  peace  in  house  of  cue, 

and  that  other,  as  constable,  took  plaintiff  before  a  justioe,  1076 
the  like  in  a  more  concise  ferm,  by  the  private  person  only,  1060 
plea  justifying  imprisonment  of  plaintiff  and  .takiog  him  befere  magistrate  he 

having  been  guilty  of  a  fekmy,  on  7  &  8  Geo.  4.  o.  29.  a  47,  as  a  *  clerk,  in 

embezzlement  of  defendant's  property,  ib. 
plea  justifying  imprisonment  of  plaintiff  on  suspioion  of  felony,  1061 
Imprisonment  under  process^ 

arrest  by  sheriff's  officer,  &c.  under  latitat^  against  plaintiff,  1089 

the  fike  by  sheriff  or  officer  to  whom  writ  was  directed,  1067 

justification  by  attorney  nader  a  ca,  a  a.  1088 

the  like  by  a  sheriff 's  officer  under  a  ea.  so.  1069 

plea  justifying  the  impriaonment  of  plaintiff  by  defendant  m  an  ofBoer  of  tlia 

Palace  Court,  on  a  ca.  «a.  issued  out  of  that  court,  1001 
justification  under  vrarrant  of  magistrate  for  an  aaeault,  ib. 

n.  To  PSBSOR^  PSOPBSTT, 

justification  of  a  distress  of  eatfle  damage  fesaant,  1002 

justification  of  removal  of  goods,  encombering  doee,  1094 

justifying  removing  tunnels,  &c.  on  the  ground  that  they  were  withdrawing  wator 

finom  a  public  river,  ib. 
Justifying  trespasses  under  a  distress  finr  rent,  1094 


ANAtTTICAL  TABLB.  x£tt 

lUAS  n  BAR  in  TRESPASS— (conhnve^i) 

n.  To  Pebsonal  PkoPERir — {eoniinued.) 

jvstiilcation  of  taking  coals  under  presctiptire  right  to  port  duties,  1094  a 

jostiiying  killing  dog  for  worrying  sheep.  1097 

pleas   to  trespass   for  running  defendant's  gig  against  plaintiff's  mare,  that 
defendant  was  driving  the  gig  along  ihe  highway,  leaving  sufficient  room,  and 
that  the  mare  was  so  badly  managed  and  so  unruly,  that  thereby  the  aooident 
happened,  ib. 
m.  To  Real  Propertt. 

liberum  Unementumj  •numeratiiig  the  trespasses,  1097  a 

the  like  in  a  more  concise  &rm,  1099 

seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiff,  1101 

the  like  by  a  tenant  fix>m  year  to  year,  1102 

jusdiying  catting  trees,  because  overshading  defendant's  garden,  &o.  ibi. 

defect  of  fences,  1108 

kave  of  license,  1106 

ibr  fishing,  that  locut  in  qvo  was  defendant's  fireehold,  ib. 

the  like  that  the  fisheiy  was  defendant's  several  fishery,  1107 

the  like  that  the  defendant  has  a  free  fishery  in  the  fishery,  1108 

common  of  fishery,  ib. 

loeu%  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ib. 

plea  by  a  freeholder  a  prescriptive  right  of  common  of  pasture,  1100 

common  of  estovers,  &c  11,15 

public  way  for  carriages,  &c.  1116 

plea  justi^ring  defendant's  entering  pluntiff's  close  and  breaking  gates,  &e.  be- 
cause a  highway  adjoining  was  out  of  repair,  and  continued  impassable,  whera- 
Ibre  defendant,  through  necessity,  entered,  &c.  1118 

private  way  by  prescription  by  a  freeholder,  1118  a 

prescriptiTe  right  of  way  that  defendant  has  doses  at  both  ends  of  way,  1120 

private  way,  by  non-existing  grant,  1122 

the  like  in  another  form,  1128 

the  like  of  necessity,  1125 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127 

a  private  right  of  way  under  a  local  inclosure  act  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  b 

entry  to  take  tithe,  1128 

plea  jnstii^ring  pulling  down  a  wall  because  i^  obstructed  and  darkened  an  aiw 
dent  light,  1180 

plea  justifying  entering  pkuntiff's  close  and  taking  away  gelding,  that  plaintiif 
had  forcibly  taken  it  away  from  defendant,  1140 

entzy  under  a  latitat,  ib. 

the  like  under  a  fl,  fa,  against  the  plaintiff,  1182 

tiie  like  under  a^.  /a.  against  another  person,  1184  j 

the  like  by  a  sheriff  under  a  fi,  fa,  1185 

\tj  surv^or  under  highway  act,  18  Geo.  8.  c  78,  1186 

justifying  entry  to  make  distress  on  goods  fraudulently  remoTed,  1187 


HAAS  01  BAB  nr  EJEOnfENT. 
general  iasoe,  1141 


ttmCAHONS  w  ABATEMENT. 

tfrplA  cf  e9v«lan, teigfii^ ih* teft,  1142 


ANALYTICAL  TABLB. 

BEPLICATTONS  nr  ABATEMENT— (con/tntte^) 

to  plea  of  nonjoinder,  that  the  defendant  alone  oontraoted,  1142 

to  a  plea  of  misnomer,  defendant  known  as  well  by  one  name  as  other,  ib. 

to  a  plea  of  misnomer,  estopped  by  putting  in  bail,  1148 

entry  of  autetur  villa  vd  breve,  ib. 


REPLICATIONS  IN  BAB, 
In  Qsnsral. 

estopped,  1144 

special  nmiliUr^  lb. 

oommencement  of  xeplioati«n  to  spedal  plea,  called  precludi  notip  1145 

the  like,  suggesting  the  death  of  one  of  the  defendants,  ib. 

eonclnsion  to  the  country,  ib. 

oonolurion,  with  a  verification  in  assompsit,  ib. 

In  ASSITMPSIT. 

to  plea  of  usury  to  an  action  on  a  biU  of  exchange  that  bill  was  indented  to  plain- 
tiff irithout  knowledge  of  usury,  and  for  value,  &c  1146 

denial  of  the  infoncy,  1146 

to  plea  of  in&ncy,  that  meat,  &c.  were  neoessaries,  and  nol,  pros,  to  residne,  ib. 

ratification  after  defendant  came  of  age,  1147 

the  like  in  another  form,  1148 

to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib. 

to  bankruptcy  that  defendant  promised  after  his  bankruptcy,  ib. 

to  plea  under  bankruptcy,  that  plaintift  elected  to  come  in  under  oommiarion 
denial  of  such  election,  ib. 

to  plea  of  insolvency  denying  def^dant's  discharge,  1149 

to  plea  of  insolvent  admitting  plea,  1150 

the  like  that  defendant  promised  after  discharge,  ib. 

that  debt  contracted  after  discharge,  ib. 

to  pleas  of  tender,  1151 

denial  of  tender,  ib.         * 

nU  debit  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  E.  B.,  C.  P.  or  Ezehetpier,  befere  tender,  1152 

a  writ  with  continuances,  1153 

a  prior  demand  of  the  debt,  1154 

a  subsequent  demand,  1155 

iimiliter  admisaon  of  tender,  and  award  of  venire,  1156 

to  plea  of  accord  and  satisfiustion,  denial  of  delivery  of  bond,  ko.  ib. 

to  a  plea  of  delivery  of  a  bill  of  exchange  accepted  b^  defendant  in  payment, 
stating  a  presentment  and  dishonor  thereof  1157 

to  a  plea  of .  arbitrament,  denying  the  award,  ib. 

nul  iiel  record,  to  a  plea  of  judgment  recovered  in  the  same  court,  ib. 

the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158 

to  a  plea  of  judgment  recovered  denying  that  it  was  for  same  causes  of  actioii,  ib. 

to  a  plea  of  release,  non  est  factum,  ib. 

to  a  plea  of  release,  that  it  was  obtained  by  ftaud,  ib. 

to  a  plea  of  setoff,  nil  debet,  ib. 

to  set-off  on  reoognixance,'&o.  mU  iiel  record  and  nil  debet^  Ib. 

statute  of  limitations  to  a  plea  of  set-off,  1159 

to  plea  Court  of  Consdenoe  Aot,  defendant  indebted  more  than  40«.  ib. 

to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160 

that  cause  of  action  did  accrue,  &c  ib. 

A  writ  sued  out  within  six  years,  1161 

tfdiiptaintiff  wai  abitad, tad  aetion eMBneaoed  In  tis  ywn  allir nto^  1161 


AHALTnCAL  TABLE,  )dt: 

UPUGAHONS  n  BAS^^eonHnued.)  ^ 

Iv  Assumpsit— (cofi<tnii«{.) 

the  lilES,  in  another  Ibnn,  1162 
■   that  detodaat  ma  abroad,  and  action  oommenoed  in  sax  yean  after  return,  ibb 
xeplioation,  in  action  by  ezecntors  to  a  plea  of  statate  of  limitationB)  that  testator 
oommenoed  an  action  irithin  six  years,  which  abated  by  deatii,  and  that  within 
a  year  after,  the  present  action  was  commenced  hy  plaintiif,  as  ezeontor,  ib. 
other  replications  to  statate  of  limitations,  1162  a 

to  pleas  by  and  against  exeentors,  1168 

that  deftndant  is  exeentor,  ib. 

to  plene  adminutravUt  that  deftndant  had  assets,  ib. 

replication  and  award  of  inquiry  where  only  plea  of  pUni  adminiUirttivU  Is  plead- 
ed, ib.         . 

to  plea  fbrjdene  administravU  by  exeentor  of  exeentor,  1164 

the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1165 

that  defendant  had  assets  at  time  he  had  notice  of  writ,  ib. 

tiiat  after  exhibiting  bill,  and  beftre  plea,  assets  came  to  defendant's  hands,  ib. 

that  judgments  recovered  against  executor,  were  obtained  by  fraud,  1166 

jadgment  fraudulently  oonjfessed  tbir  more  than  was  due,  1167 

to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  Toid  Ibr  fraud* 

to  plene  administravU,  prayer  of  judgment  of  assets  quando  acciderint,  ib. 

the  like  with  award  of  inquiry  where  general  issue  was  not  pleaded,  1169 

replication  to  a  plea  of  plene  administravit  prater  praying  judgment  as  to  iSb» 
102.  and  averring  assets  extraF^ufScient  to  pay  the  debt,  ib. 
Is  Dm. 

oommon  conclusion  with  a  Terification,  1170 

lor  esGApes  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

replication  to  plea  of  voluntary  escape  and  recaption  in  an  action  against  marshal 
that  bill  was  filed  be&re  prisoner's  recaption,  ib. 

in  action  against  the  warden  to  plea  of  ^luntary  return,  that  the  bill  was  filed 
befiire  the  return,  ib. 

to  plea  that  deed  was  obtuned  by  fraud,  that  it  was  duly  obtained,  1171 

to  plea  of  duress  that  deftndant  freely  executed  the  deed,  1172 

to  plea  of  inikn^,  that  deftndant  was  of  age,  ib. 

to  plea  of  usury,  Ac  that  the  bond  was  legal,  ib. 

to  a  plea  of  tender,  ib. 

to  a  plea  of  set-off,  denying  set-off,  1178 

the  like  in  another  form,  ib. 

to  parol  demurrer,  oonftsfflon  of  plea,  1174 

to  a  plea  of  rienper  descent,  that  defendant  had  assets,  ib. 

to  the  like  that  defendant  had  assets  before  commencement  of  suit,  ib. 

to  plea  of  tolvit  ad  diem,  qt  post  diem,  denying  the  payments,  1175. 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 

to  plea  of  ease  and  &vor  to  bail  bond,  denying  plea,  1177 

to  plea  of  comperuit  ad  diem,  denying  record  of  appearance,  ib. 

to  non  damnificaius  on  bastardy  bond  stating  damage,  f^, 

to  non  damnificatiis  to  indemnify  bond,  stating  damage,  1178 

to  jies,  of  perfbrmanoe-of  bond,  that  £.  F.  has  not  accounted,  1179 

the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  deftndant's  offer  to  deliver  OMgo»  ih. 

that  ship  sailed  belbre  expiration  of  time,  ib 


AKALtXrOAL  TABXA 

BEPUCATIONS  in  BAR-^eonHnved^ 
On  Leaseb. 

denial  of  the  eviction,  1180 

to  plea  that  i^aintiff  aoo^tcd  rait  of  tat  aarigsee,  tedal  ef  pka,  llSl 

to  a  plea  of  nul  iitl  record  in  the  Bame  oount,  ctoting  the  record,  ib. 

the  like  in  a  diftrent  count,  1182 

to  a  plea  on  ea.  $a,  against  prineipal,  fletting  <liit  ea.  sa,  ih. 

to  plea  of  death  of  principal  before  x«titm  of  ea.  bo.  staling  ca,  sa.  &c.  1183 

to  pleas  to  debt  on  judgments,  1184  [fraud,  ib. 

to  pleas  on  statutes  of  compromise  by  rule  of  ocmrt,  that  it  wis  obtained  by 

to  plea  of  former  oonfietion,  that  it  ivia  obtafned  by  fraud,  ib. 
ivComANT. 

to  plea  of  license,  denying  the  license,  1185 

other  replioatioiis,  ib. 

oonclumon  with  a  Terification,  ib. 
In  Case.  [118G 

replication  and  award,  of  venire,  &e.  where  port  of  oaasw  of  action  oonibesed* 

to  pleas  justiQring  slanderoos  words,  de  injuria,  ib. 

to  plea  in  trover  of  bona  notabUia  in  seyenJ  diooesees,  denying  it,  1187 


PLEAS  XN  BAR  &C.  in  REPLEVIN. 
In  Geneelix. 

1.  eimiliter  to  non  cepU,  1188 

2.  commencement  of  a  plea  in  bar  to  an  aTowiy,  ib. 
8.  the  like  to  a  cognizance,  ib. 

4.  the  like  to  an  avowry  and  cognizanoe,  ib. 

5.  commencement  of  a  second  plea  in  bar  by  leave,  &o.  ih. 

6.  conclusion  to  the  country,  1189 

7.  conclusion  with  a  verification,  ib. 

8.  the  like  to  an  avowry  or  cogninmoe,  ib. 
Fob  Rent. 

traverse  of  the  demise,  1189 

no  rent  in  arrear,  1190 

that  defendant  was  not  bailiff,  ib. 

that  the  hmdlord  by  the  demise  parted  with  aU  his  interest  in  the  premises,  leaving 
no  reversion  enabling  him  to  distrain,  ib. 

payment  of  rent  to  ground  landlord,  ib. 

no  rent  in  arrear  as  to  part  and  tender  as  to  residue,  1191 

eviction,  1192 
Damage  Feasant. 

to  avowry  damage  feaeant  by  freeholder,  denial  of  his  title,  1192 

to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  1196 

that  defendant  demised  locu9  in  quo  to  plaintiff,  ib. 

to  an  avowry  for  distress  damage  feasant,  defect  of  fences,  1196 

the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 

the  like,  locus  in  quo  a(^ining  a  common,  1198 

that  plaintiff  had  right  of  common  in  locus  in  quo^  1199 

tender  of  aftiends  before  impounding,  ib. 
DECLARATIONS  in  TRESPASS. 
In  Genebai. 

1.  precludi  non,  1201 

2.  conclusion  with  a  verification,  lb. 

to  plea  of  tender,  that  the  amends  were  not  ioffioisnt,  lb. 


AITALYTICAL  TABU.  XlTlt 

HPUCATIQNS  m  "tSSSPAaS—ieontinued,) 
Ii  QuBLkir— (conitnif«<2.) 

to  plea  of  Terdiot  recovered  againat  plaintifF,  denying  tlio  TerdJct  ime  fbr  the  sanw 
eaoMB  of  actioii»  1201 
I  IbPnson. 

I  di  tn/itrui»  or  <2e  ton  tort  demesnt,  1201 

de  injuriaf  to  »on  astatUt  deme$nef  1202  [hoiue,  ib. 

to  plea  of  9on  a$8aiUt  demetne^  that  aasault  was  made  to  tom  deftndant  out  of  a 
i  to  plea  of  deibise  of  poaeenion  of  close,  right  of  way  oTor  dose;  '1208 

I  to  jostifieaAioB  under  latitat  and  warrant,  protesting  iesuing  of  writ  and  warrant, 

and  de  injuria  as  to  residae,  1201 
I .  to  jastHScatkm  under*  laHtat,  a  battery,  &o.  beeanse  plaintiff  attempted  to  esoape* 

that  defendant  beat  plaintiff  more  than  was  nooeoaary,  1206 
To  Personal  Pbop£RTt.  [injuria^  1206 

I  to  a  jostification  of  distress  damage  feasant,  demise  by  R  F.  to  plaintiff  and  d$ 

\  to  the  like,  defect  of  feaoes,  1206 

I  to  the  Uke,  that  defendant  oonTerted  distress,  1207 

&e  like,  under  a  ft.  fa.  that  writ  of  error  aQowed,  ib. 
To  BCAL  PaopoiTT. 

to  libtrum  tenemtntum  denial  of  plea,  1208 
to  liberum  tenementum,  demise  by  defendant  to  plaintiff,  1200 
I  to  a' plea  of  license,  denial  of  license,  ib. 

to  a  plea  of  license,  a  countermand,  1210 

to  a  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 
to  the  like,  that  defendant's  cattle  were  unruly,  &c.  ib. 
obserrations  on  traverses  of  rights  of  common,  and  ways  in  general,  1212 


XEW  ASSIGNMENTS. 

Is  Assumpsit. 

that  action  was  brought  Ibr  breach  of  different  oontraets,  1218 

II  TUBPASS  TO  PeBSOHB. 

to  plea  of  ton  auaiult  demesne,  a  difiEiBrent  assault,  1213 

to  justification  under  process,  imprisonment  before  issuing  prooess,  1214 
li  Trespass  to  Psbsoral  Pbopertt. 

to  justification  under  a  right  of  way>  extra  viam,  1216 

that  the  com,  &g.  was  different  com,  ib. 
Ii  Tesbpass  to  Real  Pbopsrtt. 

to  liberum  tenementum,  new  assignment  setting  out  abuttals,  1210 

the  like  of  abuttals  towards  a  {dace,  1217 

to  plea  of  right  of  way,  traterse  of  way  and  epctra  vianif  &c.  1218 

the  like  merely  new  assigning,  ib. 


ttJODTDEBa 

la  QE3S[EBJdm 

1.  similiter  to  replication  concluding  to  the  country,  1219 

2.  commencement  of  rejoinder  to  a  special  replication,  ib. 
8.  conclusion  to  the  country,  ib. 

4.  conduson  with  a  Terlfioation,  ib. 

Il  AVUMPSIZ. 

(to  replication,  ante,  1146)  that  at  time  phuntifb  disoounted  bill,  they  knew  of 

the  usury  mentioned  in  the  plea,  1220 
to  rqplioation  of  plea  d  inaolvenoy,  thai  debt  oontraoted  be&re  discharge,  ib. 
denial  that  the  goods  were  necessaries,  ib. 


Zlt^i  AHALTTIOAL  TABU. 

fi£JOIND£RBS— (continual. ) 

In  AaBVuniT^{conHnu€d,) 

denial  of  the  dfifeiidaiit*s  oonfirming  the  promiaes,  1221 

to  replication  of  latitat  before  tender,  that  plaintiff  had  no  oauie  of  action   at 

time  of  iflsuing  writ,  ib.  [thai  time,  ib. 

to  the  like,  stating  the  time  when  the  writ  was  really  issued,  and  tender  befbre 
the  like  of  prooess  out  of  the  Bzchequer,  1222 

to  replication  to  plea  of  tender  of  a  prior  demand,  no  such  demand,  1128 
to  replication  of  a  subsequent  demand,  no  such  demand,  ib.  [payment,  ib. 

to  a  replication  of  payment  to  a  plea  of  setnoff,  to  a  judgment  recovered  denying 
that  the  release  was  obtained  fiiirly,  ib 

that  the  action  did  not  accrue  within  six  years  of  issuing  the  writ,  ib. 
to  replioation  of  a  latitat  showing  the  time  when  it  was  issued,  and  tion  asMumpm. 

sit  infra  sex  annos  of  that  time,  1224     -  -  * 

denying  record  of  writ,  ib. 
traverse  of  the  intent  of  issuing  the  writ,  ib. 
to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  did  not  exhibit  hiB 

bin  within  six  years  of  defendant's  first  return,  1224 
to  replication  to  plea  of  Statute  of  Limitatioks,  in  an  action  by  ei90ator8  of  the 

action  being  brought  in  a  recent  time  after  testator's  death,  that  defendant  did 

not  appear,  nor  did  defendant  declare  in  former  suit,  1225 
to  replication  that  assets  had  come  to  hand  since  the  exhibiting  the  bill,  denying 

the  feot,  ib.  [denying  the  fraud,  ib. 

to  replication  that  the  judgments  against  the  defendants  were  obtained  by  fraud, 
ihDebt. 

to  replication  stating  an  award,  denying  the  award,  1226 
to  replication  on  bastardy  bond  showing  damage,  denial  of  replication,  ib. 
^  to  replication  on  bond  to  account,  that  £.  F.  did  account,  ib. 


BBPUCATIONS  in  REPLEVIK. 
in  general,  1228. 

nmUiter  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  1228 
conclusion  'to  the  country,  11^ 
conclusion  with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
0  plea  in  bar  of  a  tender  a  subsequent  demand,  &c.  1229 
to  a  plea  in  bar  of  a  demise  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  128«/ 
the  like,  denial  of  defect  of  fences,  ib. 


BEJOmDBR  IN  TRESPASS. 

1.  iimiliter  to  replication  concluding  to  the  country,  1282 

2.  rejoinder  to  a  replication  concluding  with  a  verifioatton,ib). 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 
to  replication  of  excess  denying  the  excess,  ib. 
to  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  lb. 
rejoinder  in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
re-asserting  right  of  way,  &c.  as  stated  in  the  plea,  ib. 
to  replication,  that  defendant's  cattiewere  unruly,  that  they  escaped 
defect  of  fence  mentioned  in  plea,  and  not  that  in  repUoation,  1288 


▲HALYnOAL  TABLB.  zUz 

nUEJOINDSBa 

common  form  of  a  Burunjoiiider,  1286 

eoDidhison  to  the  ooontry,  ib. 

oondiimon  irith  a  Terification  in  treBpasB*  ih» 

Tcjoinder  m  repleyin,  ib.  [aot,  1284 

in  MBompett,  that  debt  contraeted  beibro  deAndant's  diaobaige  nodtr  insolTent 

in  trespafls,  that  the  notioe  to  quit  wis  mdTfid,  1286 


KEBUIIEBS  jun>  SUB^BEBUTTEBS. 

rebutter  denjing  the^waiTer  of  the  notioe  to  qnit,  1286 
m^zebatter  nmilUer,  ib. 


KEA8,  fta  10  NEW  ASSIONMENia 

generai  iflBoe  to  new  iflngnment,  1237 

oommenoement  of  epecial  plea  to  new  aaaignment,  ib. 

oonclnsion  with  a  Terification,  ib. 

oonfeanon  of  trespeaseB  newly  aasignedy  and  reUnqiushment  of  the  general  inaa 

to  declaration,  so  &r  aa  ii  relatea  to  aach  trespoaaea,  ib. 
timilUer  to  general  ione  to  new  assignment,  1237 
oommenoement  of  a  replication  to  a  special  plea  to  new  assignment,  ib. 
a  yeriication,  ib. 


nSAS,  Ac.  FDIS  DABBEIN  GONnNUANGE. 

pka  in  bank,  and  befbra  retom  of  tte  venire  putt  darrein. conHnuance^  of  release, 

not  at  the  assises,  1288 
the  like  at  the  assises,  ib. 

plea  in  bank,  by  ezeontor  of  ja^ffoatti^fc  reoorered  against  him,  1289 
plea  at  niei  priui  of  Judgment  zeooTerad  in  aaBompdty  &a  1240 
aflMayit  of  the  trath  of  snoh  plea,  1241 
plea  at  atting  after  term,  at  Chiildhall,  of  releaae^  ib. 
plea  at  rittinga  btfore  fer a,  a^JoQined  from  aittinga  (tfUrt  1242 
plea  in  a  P.  at  GnikBiaU,  of  defendant's  bankraptoj,  1248 
plaintiff's  discharge  under  insolvent  aot  after  iasoe  joined,  1244 
plea  of  release  jmii  darrein  eoffiinuance  pleaded  at  the  asnaos*  1244  a 
affidavit  of  tmtb  of  pleat  jwu  darrein  continuance,  1245 
zeplicatioB  in  bank  to  plea  of  release*  that  it  was  obtained  by  fraud,  ib. 

* 

SDfUBREBa 

lb  Dbolasatiov. 

general  demurrart  1246 

apeoial  demurrer,  ib. 

^leoial  demurrer  t>r  tiiat  declaration  is  not  entitled  of  any  oonrt  or  t6Rn»  and 

onntains  rqmgnant  promisee,  &o.  ib. 
to  dedaratian  entitled  gencraUy  of  term  when  cause  of  action  accrued  after  ILrat 

day.  1247 
fa  bin  against  attorney  te  not  being  entitled  as  of  the  precedmg  term,  whereu 

cause  of  appears  to  have  ariaen  ainoe,  ib. 
pr  being  too  general;  and  also  ibr  diten  blanks,  &c.  ib. 
fjir  not  statmg  timOf  &c  1248 
Air  ondttfaig  etnus,  ib. 
tolaatoountof  dedlamtionibrniotlayingavetfiis  where  the  oilensee  art  SDgpoiod 

to  have  been  committed,  ft^p 

Vol.  IL  G 


1  ANALYTICAL  TABLE. 

DEMURRERS— (conitntf€(^  ) 

To  Bbglarations — (continued.) 

to  decluratk)iis  for  joining  oonnts  in  ti^ver  and  in  MBumpsit,  1248 

to  declarations  for  not  showing  grant  of  administration,  1249. 

for  laying  the  promise  to  pay  wheneTer  plaintiff  sfaonld  be  requested,  &c.  1250 

for  laying  promises  on  an  impouible  day,  ibw 

for  declaring  against  executors  in  the  debet  and  detinet^  ib. 

to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtaine  i,  ib. 

demurrer  for  not  making  profort  of  deed,  1251 

for  not  describing  locus  in  quo  in  declaration,  ib. 

not  specid^ing  the  number  or  kind  of  oattle  distrained,  &o.  ib.« 
not  stating  trespasses  committed  vi  et  armis,  &c.  ib. 
declaring  against  an  assignee  as  such,  1252 
declaring  with  quod  cum  in  trespass,  ib. 

stating  an  assault  to  have  beea  committed  on  divers  days  and  times,  ib. 
To  Pleas  in  Abatement. 
generaJ  demurrer,  1254 
qwoial  demurrer,  ib 

to  plea  of  misnomer,  *<  and  the  said,  &o."  ib. 
far  pleading  a  variance  from  original  writ,  without  craving  oyer, 
to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning,  '*  and  the  said  A.  W."  when  there  is  no  sncn  person  named 
in  the  declaration,  1255 
To  PUKAS  IN  Bail 

general  demurrer  to  plea  in  assumpnty  1256 
epecial  demuner  to  plea  in  aasumpsity  ib. 

in  debt,  j^ 
in  oovenant,  ib. 
in  case,  1257 
to  an  avowry  or  oogniauicy,  ib. 
to  plea  in  trespasB;  ib. 
for  not  concluding  to  the  coontiy,  ib. 

to  pleas  to  special  action  for  non-performaaoe  of  agreement,  ib. 
to  plea  of  nil  debet,  pleaded  to  an  action  of  assumpait,  ib. 
that  plea  amounts  to  general  issue,  ib. 
for  pleading  non  tusumptit  infra  eex  an$u)s  instead  of  actio  no^  accrevit  inf^a 

$ex  annoif  1258 
the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 
•  that  plea  amounts  to  general  issue,  &c.  ib. 

demurrer,  to  plea,  (of  non  ateumpsit,  pleaded  to  action  of,)  to  debt,  ib. 

for  pleading  nil  debet  to  debt  on  bond,  1260 

for  not  answering  whole  of  declaration,  ib. 

for  not  pleading  nul  tiel  record  to  debt  on  Judgment,  ib. 

for  not  setting  forth  articles  of  agreement  in  plea,  ib. 

to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib. 

that  defendant,  whose  estate  is  a  partioular  one,  has  not  shpwn  who  were  the 

persons  seixed  in  foe,  ib. 
in  avowry,  varying  as  to  place,  from  the  dedajration,  ib. 
for  avowing  on  possessory  title  only,  ib. 

demuner  to  a  plea  for  alki^g  that  the  tiespaaNB  in  two  oounts  are  the 
1262 


ANALYTICAL  TABLE.  U 


VglBJBSIBS— {continued. ) 
To  Repucations. 

general  demurrer  to  replication,  1262 
spedal  demurrer,  ib. 

demurrer  to  plea  in  bar  to  reeognisanoe,  ib. 
.     to  replication  in  replerin,  1268 

fiir  attempting  to  put  in  issue  matter  of  law,  ib. 
to  replication  for  dupllcitj,  ib. 
To  Biioun>EBS. 

far  dBplicity  and  multiftriouflness,  1266 

hr  tending  an  issue  on  fitot,  not  traTersed,  1266 


JOINDEBS  Di  DEBfURRER. 

joinder  in  demurrer  to  a  declaration  on  replication  in  assumpsit,  1267 

the  like  in  other  actions,  ib. 

jcnnder  in  demurrer  to  %  pigA  in  abatement,  ib. 

in  bar  in  assumpsit,  ib. 

in  bar  in  replevin,  1268 


SDQOESnONS.  &c  nr  DEBT. 

fliTQasnioNs,  &0.  ON  Statutb  8  &  9  W.  8.  0. 11.  8. 8. 


I  suggestion  on  judgment  in  K.  B.  by  de&ult  in  debt  on  bond,  stating  condition  and 


breaches  in  declaration  under  stat.  8  &  9  W.  8.  a  11.  &  8,  with  prajer  of  writ 

of  enquiry  and  award  thereof,  1269 
the  like  in  another  form,  127C 
the  like  in  another  form,  ib. 
the  like  in  a  P.  1271 
writ  of  inquiiy  in  same  case,  127S 
the  like  in  another  way,  1274 
the  like  in  the  common  pleas,  ib. 
inquisition  and  return,  8  &  9  W.  8,  c.  11.  s.  8, 1275 
4ttal  judgments  in  E.  B.  on  8  &  9  W.  8.  o.  11.  &  8,  after  return  of  inquisition, 

1276 
the  like  in  another  form,  1277 
judgment  and  suggestion  on  8  &  9  W.  8.  where  breach  of  condition  not  stated  in 

declaration,  1278 
the  like  on  mortgage  bond,  1279 
writ  of  inquiry  in  K.  B.  on  8  &  9  W.  8, 1280 
the  like  in  G.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 

the  like  in  another  form,  1282  , 

another  form  where  breaches  were  assigned  in  the  declaration  or  replication^  and 

final  judgment  is  stayed  till  damages  assessed,  ib. 
judgment  on  issue  of  nul  iiel  record  and  suggestion  of  breaches  not  assigned  in 

declaration  or  replication,  1288 
prayer  of  inquiry  and  award  thereof^  1284 
continuance,  ib. 
issue  and  suggestion  of  breaches  after  non  est  factum  on  8  &  9  W.  8.  with  awini 

of  venire  tarn  ad  iriandum^  quam  ad  inquirund^m,  1285 
the  like  in  another  form,  1286 
suggestion  of  breach  of  condition  which  has  been  before  set  out  in  declaration  or 

plea,  with  award  of  venire  tarn  ad  triandum^  i^c.  1287  [ib 

another  form  where  breach  of  condition  is. stated  in  declaration  or  replication, 

.judgment  after  yerdict  and  assessment  of  damages  on  stat.  8  &  9  W.  8.  c  11.  8,  ib. 

suggestion  of  three  ftirther  breaches  to  be  entered  on  roll,  in  order  to  found  geirt 

facias  for  such  further  breaches,  1288 


fii  ANALYTICAL  TABLE. 

SUOO£SnONS,  &c.  ZH  I>^BT—{conHnwd,) 

SuGQSBTioirB,  &c.  ON  SiATDTB,  ko, — {conHnuid  ) 

$cire  facia*  for  three  Airther  breaches  of  condition  of  bond  on  which  Judgment 

had  been  obtained,  1290 
dedarationB  where  defendants  appeajred  to  second  uire  faeioB^  1292 
writ  of  inquiry  thereon,  defendant  haTing  Bofiered  judgment  in  scir%  facUu^  1298 
inquisition  hereon,  1294 
final  judgment  thereon,  1296 


PLEADINGS  in  ACCOUNT. 

Peclauations  in  Acxjouht. 

by  one  tenant  in  common  against  his  ^o-tauaiiy  1297 
'  PX£AS  IN  Aooount. 

that  defendant  was  not  baiSff,  1208 
that  defendant  did  not  reoeive  more  than  his  share,  1299 
that  defendant  did  not  take  the  rents  and  profits,  0k    ' 
that  defendant  has  fnlly  aooounted,  1800 


PROCEEDINGS  in  DOWER. 

prcRcipe  fer  writ  in  dower,  1811 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1812 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1818 

sheriff  *a  return  to  writ  of  dower,  ib- 

writ  ofrgrand  cape^  1814 

sheriff 's  return,  1815 

plaint  or  count  in  dower,  ib. 

the  like  by  widow  and  her  .second  husband,  ibi 

the  like  by  in&nt,  1816 

plea  by  infant  tout  temps  pritit  ib. 

plea  ne  unqties  seisie  que  dower,  ib. 

plea  of  ne  ungues  accouple^  1817 

replication  of  marriage  in  England,  ib. 

replication  of  marriage  in  Scotland,  1818 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1819. 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  seiaU,  and  to  the  rest  no» 

tenure^  ib. 
form  of  issue,  1820 

posiea,  finding  that  her  husband  died  seised,  the  yahie  of  the  estate,  &a  1821 
judgment  after  verdict  fer  sdsin  and  damages,  1822 
the  like  where  no  damage  found,  1828 

writ  of  k(ibere  facias  seinnam^  where  no  damages  reoorered,  ib. 
entry  of  judgment  by  defeult,  that  husband  died  seised,  and  award  of  sdsin,  &o. 

1824 
writ  of  sdsin  and  inquiry  of  damages,  1825 


PROCEEDINGS  in  INTRUSION. 

writ  of  intrusion  by  heir  of  remainder-man  upon  an  intrusion  after  death  of 

tenant  fer  life,  1880 
declaration  thereon,  ib. 
pleas  denying  seisin,  descent,  &o.  1882 
replications,  1886 


ANALYTICAL  TABLB.  Uu 

PBOCKEDINGS  oh  WRITS  of  ENTRT. 

■wnt  of  entry  In  tlie  post,  18S9 

dedaniioii  tharaon»  ib. 

writ  of  entry  in  the  post,  on  tlie  entry  of  a  thud  person,  1840 

proceedings  in  msnor  oonrt,  on  plaint  in  nfttoze  of  writ  of  entry  in  the  post,  ib 

plaint  in  nature  of  writ  of  entiy  in  the  jwr  and  gwi,  18eA2 

mandate  or  smnmonfl  thereon,  1848. 

direetioBs  as  to  the  prooeedings,  ih. 

other  proceedings  in  manor  oonrt,  on  plaint  in  nature  of  writ  of  cnftry,  1844 

retail  to  writ  of  summons,  ib. 

entry  of  return  of  summoas,  admisBion  ,<tf  prochein  amie  §n  demandant,  and 

appearance  of  tenant,  1845 
mode  of  proceeding  stated,  ib. 
ooant  in  same  prooeedings,  1848. 
fi>rm  of  plaint  as  recorded,  1847 
steward's  first  sammons,  1848 
admission  of  prochein  amie  tor  demandant,  entry  of  retam  of  smnnums,  of  d^ 

fruit  of  tenant,  and  award  of  ffrand  cajw,  1849 
second  snmmons,  1850 
sheriff's  return,  1851 
directions  as  to  prooeedings,  ib. 

entry  of  appearance  of  tenant,  retam  d  grand  eape,  rdease  of  detknlt,  oonnt  and 
tenant's  imparlance,  1852,  8 
another  imparlance,  1858. 
tenant's  plea,  ib. 


FBOCEEDD7G3  BELATIVE  to  WRITS  07  RIGHT. 

pracipe  for  writ,  at  the  salt  of  htksband  and  wift,  1855 
writ  of  right  quia  dominut  remisit  euriamt  lb. 
warrant  of  the  bailiff,  1856 
the  form  of  bailiff's  sammons,  ib. 
dieriff 's  retam  indorsed  on  the  writ,  1857 
return  indorsed  on  writ  of  right,  ib. 
Ibrm  of  entry  of  coinmon  tesoign,  ib. 
.rule  giren  by  clerk  of  the  essoigns  on  that  oecadon,  ib. 
entry  of  acyonmment  of  tenant's  eesoign,  1858 
other  fbrm  of  entry  of  adjournment  of  ^essoign,  ib. 
writ  of  grand  cape^  ib. 
dieriff 's  return  indorsed  on  this  writ,  ib. 
oonnt  by  husband  and  wife  on  seinn  in  right  of  wife,  1859 
oount  in  writ  of  right  on  demandant's  own  seisin,  ib. 
count  on  seisin  of  demandant's  fe.ther,  1860 
another  ferm  of  oount  on  seisin  of  demandant's  ancestor,  .b. 

» 

count  on  srasin  of  plaintiff's  ihther  and  mother,  in  right. of  mother,  1861 

count  by  heir  of  dcTisee,  ib. 

ferm  ef  demanding  Tiew  after  count,  1862 

atud  like  in  another  ferm,  1368 

demand  of  Tiew  in  another  ibrm,  ib. 

writ  of  Tiew,  lb. 

the  like  writ  of  view  in  another  ferm,  1864 

return  that  defendant  has  had  a  Tiew,  lb. 

return  that  demandant  did  not  appear,  to  show  the  land,  1865 

entry  of  prayer  in  aid,  ib. 

plea  <^  deducting  title  of  remainder-man^  and  praying  his  aid,  ib. 


liV  ANALYTICAL    TABLE. 

* 

PROOFl?T>TNGS  RELATIVE  to  WRITS  Of  BIGHT— (coniinuerf.) 

plea  praying  in  aid  and  remainder-man,  1866 

demurrer  for  pleading  aid  prayer  .after  general  impartanoe,  1968 

joinder  in  demurrer,  1869 

sommona  ad  jugtndum  auxUium^  1870 

the  return  to  the  above  writ,  ib. 

entry  of  easoign  de  ultra  mare,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with,  above  eesoign,  1871 

appearance  of  prayee,  ib. 

appearance  of  tenant,  and  also  of  prayee,  and  joinder  iniud  of  prayee  and  prayer 
of  imparlance,  ib. 

general  miae,  or  plea  and  tender  of  demy  mark,  1872 

tender  of  demy  mark,  1378 

mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark,  where  de- 
mandant counted  upon  ancestor's  seisin,  ib. 

plea  denying  ancestor's  seisin,  1874 

denial  of  descent  to  the  demandant,  ib. 

rule  of  court  for  striking  out  special  plea  and  pleading  mise  on  terms,  1875 

pracipe  for  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  the  aasiEee,  ib. 

writ  to  sheriffs  to  summon  four  knights  to  elect  grand  foize  or  jury,  1877 

alias  writ  of  summons  of  four  knights,  ib. 

return  of  alias  writ  of  summons  of  four  knights,  1878 

writ  of  venire  facias,  ib. 

writ  of  habeas  corpora  recognitorumy  1879 

record  of  nisi  prius,  ib. 

award  of  summons  of  four  knights,  ib. 

continixance  by  vice  comes  non  misit  breve,  1380 

aJku  summons  awarded,  ib. 

further  continuance  by  vice  com£s  noh  misii  breve,  ib. 

pluries  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  othen  summoned,  1880, 
1882 

appearance  of  other  four  persons,  1881 
-  sheriff  commanded  to  have  grand  assize  in  bank,  ib. 

respite  for  de&ult  of  recognitors,  ib. 

form  of  oath  on  grand  assize,  ib. 

entry  of  proceedings  on  plea  roll,  ib. 

summons  of  knights  awarded,  1882 

nisi  priui  awarded,  ib. 

return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  four 
other  persons,  1380,  1888 

appearance  of  four  persons  so  summoned,  ib. 

award  of  alias  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misit  breve,  ib. 

award  of  second  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib 

award  of  another  alias  summons  of  four  knights,  or  four  lawftd  men,  ib 

sheriff's  return,  no  knight  in  oounty,  and  four  others  summoned,  ib.  . 

swearing  of  four  knights,  1884 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  defiiult  upon  return  of  the  alias  sommonfl, 
ib. 
.  judgment  after  miae  joined,  ib. 


i 
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Iv 


lIMH^nii 


res  RELATIVE  TO  WBTTS  of  BlQET-^eontinued.) 
jiulgnient  tor  demandant,  1884 
judgment  tbr  tenant,  1886. 
record  of  final  judgment,  and  oonnt  upon  writ  of  right  on  aeimn  of  demandant*8 

&tlier,  ib. 
ptmiea  far  demandant,  1886 


PSOGEEDINGS  a  PABTTTION. 

original  writ  in  partition,  on  8  &  9  W.  8.  o.  18, 1890 
affidftTit  of  servioe  of  writ  of  "partition,  1891 
writ  of  pone  npon  delknit  .of  appearance,  ib. 
deelaration  in  partition  by  tenants  in  oommon,  ib. 
plea  of  confeflsion  by  in&nts  (by  thdr  guardian,)  1892 
firat  jndgment  in  partition,  1898 
imt  de  partitiojiefaciendo^  1894 
return  by.  sheriff  of  partition  made,  1895 

|>toadingii  in  partition  by  oo-heiresi   fai  gaTd-kind,  with  record  of  final  Judg- 
t,  1897 


PRECEDENTS,  &c. 


VOL.  n. 


NOTICES  OF  ACTION. 


To  C.  D.  Esquire,  one  of  his  Majesty's  Justices  of  the  peace  (a)  in  voncn  ov 
and  for  the  county  of aciuw. 

I,  A.  B.  of in  the  county  of Esqwire,  (c),  do  hereby  accord-  NoCieeof 

ing  to  the  fi>rm  of  the  Statute  in  such  case  made  and  prorided  {d),  give  •etitm  by 

you  notice,  That  I  shall,  by  my  attorney,  Mr.  E.  F.  of in  the  county  ^/!^^ 

of at  or  soon  after  the  expiration  of  one  calendar  month  from  the  cr  fritf 


time  of  your  being  served  with  this  notice,  cause  a  Writ  of  Latitat  {e)  (1), 

or,  "  a  Precept,  called  a  Bill  of  Middlesex"  or,  if  the  action  is  to  be  tn  J^**  <*>• 

the  Common  Pleas,  ^'Capias  ad  Respondendum,"  or,  if  in  the  Exchequer^ 

"  Quo  mimus."  or  if  the  party  to  be  proceeded  against  be  an  Attorney,  a 

Member  of  Parliament  or  Peer,  ^c.  describe  the  process  accordingly  (f) 

to  be  sued  out  of  his  Majesty*s  Court  of  King^s  *Bench,  (or,  ^'Common  r 

Pleas,"  or,  "  Exchequer,")  at  Westminster,  against  you  (^)  at  my  suit, 

and  proceed  thereupon  according  to  law.     (  ThenfoOows  the  subjed-maiter 


(0)  Itaii8iBl,aftaie1ieMl  of  flie  ,AfafiW, 
to  atote  tiie  ch&ncler  in  wliich  die  putj*  aboot 
to  be  aned,  iietod;  and  aome  tmna  alate  tiie 
aolor  or  pratenea  under  wliieli  ba  acted.  (Saa 
Tidd'a  flMnns,  7th  edit  1,  2,  8,  ftc— 2  Gampbt 

196;)  but  the  latter  aaema  m mvj,  and 

if  mm^tited,  amy  ba  fttaL    Sae  1  Ibn 
—1  Moore  &  P.  a4& 

(6)  Tba  oUer  Ccso  aa  to  noCini  of 
acre  ooDected  m  Tidd'a  Prae.  9tb  aditiiM,  2B  to 
S3.— Chitt7*8  GoL  Stat  1  voL  515  to  618. 
(Tlie.  more  raoent  in  Cbittj's  Go.  Pnct.  2d 
ToLeatoTO.)  Tlwilat  24  6eo.2,e.44,Ll, 
requireB  a  notiee  to  %  JMtke  of  tbe  peaee.  See 
die  VftceUwU  in  TUd's  Forafl,  Tth  ediL  pi  1 
to  2.  The  aboTe  jimydut 
'  in  uractiBa  thaia  the 


yn^xw^.  **  X  OQ 

(c)  A  notiee, 
tiffaaor«« 


»» 


,'•  Ac 

the  DitcBaad 

',  IB  the  ooutjr  of  SuF' 

"      ~  8  B. 


*  P.  5d2,  B.  ^_ 

Ae  notiee  to  atata  the  abode  of  the  intaidad 
fUrintifr,  bat  on]/  of  boa  attomej. 

(<£)  See  the  atatnta  24  Gwi.  2,  e.  44. 

(e)  The  fltatote  exptwply  rwjuiici  Oatflio 
intended  wiit  or  pneeai  ahall  be  named.  24 
Genu  2,  c.  44.  L  1.  7  T.  &  681.  2  OHupbu 
19^.     HoHC.  5.  P.  27. 

f /)  3  Taunt  1<V5. 

(^)  Heed  not  nocka  all  parties  to  b«^  indwl* 
ad  in  action,  2  Priee,  12^.  6  Priee,  16^.  Chit. 
tf'a  Got  Stat  1  toL  617. 


♦2   ] 


(1)  But  in  PeanayftvaM,  in  flie  notiee  fcqnired  to  be  irnn  bjr  fhe  Art  of  21  Mar^k,  1712^ 
prior  to  the  ciOHiinrfiw.uKut  of  a  nh  artic^  a  Jnstiee  of  the  P«k«,  it  a  n<,t  neooKarr  t/i  <{^fy 
flie  ib'aJ  ^  irrif  or  jw  w.eir'iutgn'led  to  be  sned  fnt,  or  the  Jh'i«>^  of  artinn  mUwUA  f/r  \^ 
broogbt;  it  is  willh'ifnt  to  ftve  notice  i^nt  an  artw%  vfH  ^  brmzht,  aiyl  to  ^Jtrn>^  <>^rf/ 
the  rovK  ^  arfioa.  Miffaell  ik  Covr^.  4  Brnn.  20,  Iis>  a.  TovUivi,  6  B^na.  f^l^  <Ar<^« 
ralinj^  Kennedy  r.  Shoennker,  1  P.  A.  Brrvne,  <L 

(2)  In  a  gait  br  die  admissrinton  «jf  a  fmMahV,  ae^'^v^  a  jn«?>r*  ''f  r>#»  f-^'V^,  *»  r»'y/**r 
ba^  monej'  afleved  to  ha^ie  bem  rweired  W  hfa  v  a  -r.^'r^  r^  *y*-  *^-v>  y-r  ^r\.v\  %rA  rr  'ju 
t^he,  «be  jaatice'e  cntidad  to  pnrnjm  mrjeie  nvW  tbe  A'^t  of  1771:.  W:9%  tdm.  7.  W;*!*,  2 
Rawle.2W. 

Vol  n.  1 


1 


[  ♦s 


Second 
Count. 


NOTICES  OP  ACTION. 


of  the  notice,  and  which  may  be  as  follows  (A)  :   For  that  jou,  the  said  C. 

D.  on  the day  of A.  D.  with  force  and  arms,  caused  an 

assault  to  be  made  on  me  the  said  A.  B.  to  wit,  at  in  the  connty  <tf 

and  then  and  there  caused  me  to  be  apprehended  and  seized  ani 


laid  hold  of,  and  to  be  forced  and  compelled  to  go  from  and  out  of  a  certaia 

dwelling-house,  situate  and  being  at in  the  county  of into  the 

public  street  there,  and  also  to  be  then  and  there  forced  and  compelled  to  go 
in,  through,  and  along  divers  public  streets  and  places  to  a  certain  police- 
office,  situate  and  being  at in  the  county  of a^d  to  be  un- 
lawfully imprisoned  and  kept  and  detained  in  prison,  in  a  certain  dark  and 

1  unwholesome  prison  or  place,  called situate  at  — ; —  ♦without  any  rea-  ^ 

sonable  or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for 

the  space  of hours  then  next  following,  contrary  to  the  laws  and 

customs  of  this  realm,  and  against  the  will  of  me  the  said  A.  B.  whereby  I 
the  said  A.  B.  was  then  and  there  not  only  greatly  hurt,  bruised  and  wound- 
ed, but  also  therelly  greatly  exposed  and  injured  in  my  credit  and  circum- 
stances, to  wit,  at aforesaid,  in  the  county  aforesaid : — And  also  for 

that  you  the  said  C.  D.  on  the  day  and  year  aforesaid,  with  force  and  arms, 

4c.  caused  an  assault  to  be  made  upon  me  the  said  A.  B.  to  wit,  at 

aforesaid,  in  the  county  aforesaid,  and  caused  me  to  be  then  and  there  beat, 
ill-treated,  and  apprehended  and  imprisoned,  and  kept  and  detained  in  prison 
without  any  reasonable  or  probable  cause,  for  a  long  time  to  wit,  for  the 

space  of hours  then  next  following,  contrary  to  the  laws  and  customs 

of  this  realm,  and  against  the  will  of  me  the  said  A.  B.  And  other  wrongs 
to  me  the  said  A.  B.  did,  to  my  great  damage,  and  against  the  peace  of  our 

lord  the  now  king.     Dated  this day  of in  the  year  of  our 

Lord .     Tours,  &c.  A.  B.  of in  the   parish  of in  the 


county  of . 

[N.  B.     To  be  endorsed  as  follows :]  "  E.  F.  of 
ty  of attorney  for  the  within  named  A.  B. 


(t)  in  the  ooun- 


(h)  The  statute  24  Geo.  2,  o.  44,  s.  1,  en- 
acts "  in  which'  notice  shall  be  clearly  and 
explicitly  contained  the  cauu  of  action  whichr 
such  party  hath,  or  claimeth  to  faftve  against 
such  justice  of  the  peace.**  If  the  action  be 
brought  against  a  justice  Ibr  any  thing  done 
under  a  conviction  which  has  been  quashed, 
the  notice  must  state  that  it  was  done  mali- 
ciously and  without  any  reasonable  or 'proba- 
ble cause,  and  the  form  of  action  must  be 
Case;  see  48  Geo.  8,  c.  141.  12  East,  67.  16 
East,  18.  1  Marsh.  220.  But  the  form  of  ac- 
tion need  not  be  stated,  2  Carapb.  196.  If, 
however,  it  be  stated,  the  plaintiff  must  de- 
clare  accordingly.  7  T.  R.  681 ,  n. ;  but  see 
Chit.  Col.  Stat  1  vol.  647.  8  B.  &  A.  498.  If 
any  special  damasre  has  resulted  from  the  in- 
jury, it  must  be  fVdly  stated  as  in  a  declara- 
tion, 2  Chitty's  Gen.  Pract  65;  but  it  is  suf- 
ficient to  show  the  facts  without  disclosing  the 
1^1  objection.  1  M.  &  a  411,  12.  6  B.  & 
A.  837. 

The  cause  of  action  may  be  stated  precisely, 
flis  in  a  declaration  in  trespass,  1  Mac.  &  J. 
469,  for  which  see  the  precedent,  post,  857, 
&c.  and  Tidd*s  Forms,  1  to  7.  It  is  usual,  as 
in  the  above  precedent,  to  fhime  the  notice,  so 
that  the  subsequent  declaration  may  precisely 


correspond  with  it  As  in  trespass  to  the  Per- 
ion,  first  stating  the  assault,  battery,  and  fiUse 
imprisonment  specially,  with  all  the  dream- 
stances  and  special  damage;  and  secondly,  a 
common  count  ibr  fklse  imprisonment;  or  in 
trespass  to  Personal  property,  a  count  Ibr 
seising  the  ship,  cart,  &o.  and  detaining  it, 
with  the  consequent  daitiage,  and  a  oommon 
count  fbr  seiting,  carxying  away,  and  convert- 
ing the  same  property;  or  in  trespass  to  Jieal 
property,  &c.  a  count  for  breaking  and  enter- 
ing the  house,  land,  &c.  and  making  a  dis- 
turbance, and  seizing  and  detaining  the  pro- 
perty, with  a  common  count  fbr  seiiing  and 
oonvating  the  personal  property. 

(t)  The  Stat  24  (ho.  2,  c.  44,  s.  1,  enacts, 
**  on  the  back  of  which  notice  shall  be  in- 
dorsed the  name  of  the  attorney  or  agent  of 
the  intended  plaintiff.'*  <*  £.  F.  ^  Birming. 
ham,  generally^*  was  held  sufficient,  (Little 
V.  Toland,  6  Btnn.  84,  and  if  the  name  of 
the  ai/ent  be  indorsed,  the  indorsement  must 
state,  that  he  is  the  agent  of  the  plaint! .  'n 
addition  to  his  name.     Lake  v.  Shaw,  5  Serg. 

6  Bawle,  517.)  But  "a/  Durham,"  was 
deemed  insufficient  (Perkins  v.  Slocum,  8 
Serg.  &  Rawlc,  295.)     8  B.  &  P.  561,  553  a 

7  T.  U.  CGo.     2  Campb.  199.     8  Taunt   127; 


NOTICES  OF  ACTION.  3 

• 

{Same  address  as  in  (he  last  Precedent)  The  like  by 

I  do  liereby,  as  the  attorney  of  and  for  A.  B.  6f in  the  county  of  Jj^yfo^p'jji, 

—  July  authorized  in  that  behalf^  according  *to  the  form  of  the  Statute  client  (Ar). 
h  such  case  made  and  provided,*  give  you  notice,  That  the  said  A.  B.  will,  [    *4    ] 
|i  or  soon  after  the  expiration  of  one  calendar  month  from  the  time  of  your 
^tit^  served  with  this  notice,  cause  a  Writ  of  Latitat  to  ba  sued  out  of  his 
^jesty's  Court  of  King's  Bench  at  Westminster,  against  you,  at  the  suit 
tfhimtljc  said  A.  B.  and  proceed  thereupon  according  to  law :  For  that,- 
le   (Stale  the  cause  of  action,  as  in  the  last  precedent,  and  conclude  as 
fdhits:) 
Attlotlier  wrongs  to  the  said  A.  B.  did,  to  his  great  damage,  and  against 

lb  peace  of  our  lord  the  now  king.     Dated  this day  of in  the 

|Bir  of  oar  Lord . 

,    Yours,  &c.  E.  F.  residing  at in  the 

parish  of in  the  county  of 

attorney  for  the  said  A.  B. 


.     To  C.  D.  and  E.  F.  Officers  of  his  Majesty's  The  like  to 
Excise,  (or  "  Customs."^  *''  ®"^» 

^Awo^,  yv*       ^^*ir^^^a     f  ^  or  custom 

I  I ihe  commencement  and  conclusion  are  the  same  as  m  the  notices  to  a  house  offi- 
|te//«  of  Peace,  ante  1  arid  2  ;  hit  as  these  officers  themselves  usually  c«r».  fw 
■  the  act  complained  of,  there  appears  to  be  a  sm^iU  difference  in  describe  deSSune  a 
fe  the  trespassef.      The  form  is  as  follows :  ship  and 

[  For  that  yon,  on  the day  of A.  D. with  force  and  good&(0 

Ms.  &c  unlawfully  seized  and  took  possession  of  a  certain  brig  or  vessel 

plW together  with  her  tackle,  apparel,  furniture,  stores,  and  divers, 

^vit,  two  boats,  of  and  belon^ng  to  me,  the  said  A.  B.,  being  of  great 
Wic.  to  wit,  of  the  value  of  £— ;  and  also  seized  and  took  possession  of, 
ttd  earned  awaj,  a  large  quantity,  to  wit,  one  hundred  pounds  weight  of 
helooging  to  me  the  said  A.  B.,  being  of  great  value,  to  wit,  of  the  value 
100^,  and  kept  and  detained  the  said  brig  or  Vessel,  and  her  tackle. 
^1,  fumitare,  "^stores,  and  boats,  and  the  said  tea,  from  me  the  said  [  *^  ] 
B.  ftr  a  long  time,  to  wit,  for  the  space  of — *—  days  then  next  following, 
until  I  the  said  A.  B.  in  order  to  regain  possession  thereof,  was  forced 
obliged  to,  and  did  pay  to  you  a  large  sum  of  money,  to  wit,  the  sum 

: — And  also  for  that  you,  on  the  day, and  year  aforesaid,  with  force  S«»nd 
mns,  &c.  unhiwfully  seized,  took  and  carried  awayj  a  certain  other  ship  ^'"^^  - 
VBBael,  and  divers,  to  wit,  two  boats,  and  a  certain  other  large  quantity, 

* 

terifamg  himself  as  of  a  place  in  Lon-  empowered  by  him,  Bates  v.  Shaw,  18  Serg. 

'  vUeh  in  bet  wu  in  Westminster,  was  in-  k  Rawle,  420.) 

t;  .6  Eapu  188;  tlie  initial  of  the  attor-         {I)  See  the  notes  to  the  precedent,  ante,  1, 

niniaa  name,  inxfeoes.    2  Marsh.  877.  2.    The  stats.  7  &  8  Geo.  4.  c.  58.  s.  114,  and 

6S,&  a    The  omisnon  of  the  initial  28  Geo.  8.  c  87.  s.  25,  regtUate  this  notice; 

ttmd  ehrifltian  name  of  the  attorney,  and  see  the  stats.  28  Geo.  8.  c.  70.  ss.  -80.  82— 

aaterisL    4  Bar.  &  Cres.  681.    Though  24  Geo.  8.  seas.  2.  c.  47.  s.  35.  See  Tidd'sProc. 

■e  be  written  inside  iastead  of  on  the  9th  edit  80.    It  does  not  seem  to  require  the 

^if  thenotioe,  it  will  nerertheless  sufBce.  name  of  the  process  to  be  stated,  though  it  is 

i%  Cviy,  Chit.  CoL  Stat.  1  toL  648.  aboolutelj  necessary  in  the  case  of  a  notice  t& 

^  lUs  most  be  indorsed  with  the  name  a  justice  of  the  peace.    The  plaintiff 's  place 

(fiioe  of  abode  of  the  attorn^  concerned  of  abode  must  be  stated  with  .precision.     8 

(he  plaintiff;  as  in  the  above  precedent  Taunt  127. — See  form  of  a  notice  of  action  to 

[BagsjlTania  the  notice  need  not  be  served  a  trustee  of  a  turnpike  road,  6  Bar.  &  Ores. 

attonuy,  or  agent,  but  by  some  one*  125. 


NOTICES  OP  ACTION. 


to  wit,  one  hundred  pounds  weight  of  tea  of  me  the  said  A.  B.  of  great  vain 
to  wit,  of  the  value  of  — /.  and  converted  and  disposed  thereof  to  your  01^ 
use;  and  other  wrongs,  &c.     [Concludes  as  in  the  preceding  forms  :] 

Demand  of  To  CD. 

wawtmt         Whereas,   on  or  about  -the day  of 1830,  you  apprehende 

from  a  con-  assaulted  and  imprisoned  A.  B.  of— ,  laborer,  (or  as  the  case  may  h{ 

Btable  («i).  under  color  and  pretence  of  some  warrant  or  warrants  of  some  justice  < 
justices  of  the  peace  authorizing  you  so  to  do ;  now  I  do  hereby,  as  the  a 
torney  for  the  said  A.  B.  and  on  his  behalf,  demand  of  you  the  perusal  ai 
copy  of  all  and  every  warrant  and  warrants  under  and  by  virtue  of  wlii< 
you  apprehended  and  imprisoned  the  said  A.  B.  (or  as  tfie  cause  of  ctctic 

may  be,  stating  it  shortly)^  as  aforesaid.     Dated  the day  of 

%       1830. 

E.  F.  of,  &;c.,  attorney  for  the  said  A.  B. 


AFFIDAVITS  TO  HOLD  TO  BAIL. 


Affidavit 
to  hold  to 
bail  in 
common 
oases.  (6). 


In  the  King's  bench  (a), 
(or,  "  Common  Pleas,'' 
or,  "  Exchequer.") 
A.  B.  of  Gheapside,  in  the  city  of  London,  merchant  (c)  maketh  oatJ 

and  saith,  That  C.  D.  is  justly  and  truly  indebted  to  this  deponent 

in  the  sum  of  £100  (rf),  of  lawful  money  of  Great  Britain,  for  ^^  goods  sol 


^  (m)  (As  to  a  demand  and  perusal  of  a  jus- 
tice's warrant  to  be  made  under  244^}.  2.  0.  44. 
see  2  Chitty's  Gen.  Pract  61  to  64.) 

(a)  As  to  the  affidaTit  in  general,  see  Tidd, 
9th  edit  178.  (And  as  to  arrest,  and  this 
affidaTit  fully,  CbitJty  Gen.  Pract  voL  iii.  828 
to  841;  515  to  517.)  It  may  be  intituled  in 
the  court  in  which  it  is  intended  to  be  used,  7 
T.  R.  451;  but  it  must  not  be  intituled  in  a 
cause;  Rule,  Mich.  88  Geo.  8  E.  B.— 7  T.  R. 
454.— 1  B.  &  P.  96, 227. 

(6)  See  a  modem  form.  Cutty's  Gen.  Pract. 
YoL  8.  889,  in  note.)  An  affidavit  to  hold  to 
bul  is  required  by  the  stat  12.  G.  1.  c.  29, 
(amended  by  the  5  Geo.  2.  c.  27,  and  made  per- 
petual by  21  G.  2.  c.  8,  and  extended  to  inifo- 
rior  courts  by  the  19  G.  8.  c  70,)  by  which  it 
is  enacted,  **  that  in  all  cases  where  the  plains 
tiff  *s  cause  of  action  shall  amount  to  the  sum 
of  ten  pounds  or  upwards  an  affidavit  shall  be 
made  and  filed,  of  such  cause  of  action."  And 
by  the  7  &  8  G.  4.  c.  71,  no  person  can  be  held 
to  bail  when  the  cause  of  action  does  not  orig- 


inally amount  to  20/.  The  law  relating  1 
affidavits  to  hold  to  bail,  is  collected  in  ISdU 
Prao.  9th  edit  178  to  140.— Sellon's  P^rac  K 
to  115.— Imp.  K.  B.  8th  edit  121  to  144.  13 
precedents  of  affidavits  will  be  found  in  Ti<U 
Forms,  7th  ed.  74  to  87;  and  in  Imp.  8th  « 
183  to  144. — Only  one  precedent  is  h^  giva 
which  will  suffice  in  the  usual  coarse  of  bud 
ness :  referrmg  to  the  several  indebitatus  ooud 
ior  the  descriptions  of  the  various  debts. 

(c)  The  true  place  of  abode  and  addition  « 
the  deponent  must  be  inserted. — Mule^  Mid 
T.  15  Car.  %^1  East,  18.  880.— 8  £aat,  15^ 
— 8B.  &  P.  550. — 4  Taunt  154;  but  see 
Taunt  78;  what  is  a  sufficient  descriptiott  sc 
Tidd's  Prac  9th  edit  179.— 8  M.  &  a  165r- 
8  B.  &  P.  550. 

(d)  The  sum  for  which  the  defendant  Is  I 
be  arrested.  It  is  better  not  to  add,  *'  an 
npwards."  The  plaintiff  may  recover  mof 
than  be  swears  to,  though  he  will  not  have  th 
security  of  bail  to  a  greater  extent 
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mi  ddivered  *by  this  deponent  to  the  said  C.  D.  {e),  and  at  his  re- 
pntif).  A.  B. 

Sfom  {g)  at  the  Bill  of  Middlesex  Office,  (or. 

Kings  Bench  Office,  or as  the  case 

«ay  be)  this day  of A.  D.  1830, 


{the  officer's  name.)    Or,  if  in 

the  coantiy,  say,  "  Sworn  at the 

diyof A.  D.  1830,"  before  E.  F.  a 

Gommisaioner  of  the  (Tourt  of  King^s  Bench^ 
(or,  Common  Pleas,  according  to  the  fact.) 
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(iV.  B.    No  title  of  the  Court  or  Term  is  to  be  stated  at  ^^^^ 
^  the  head  of  the  Prcecipe.)  dIl*o^l 

^^^^"^  (0^  (*^  ^^O     ^  ^-  ^-  ^ake  you  secure,  &c.,  then  put  by  gages  a$9umpni 
tti  aafe  pledges,   C.  D.  late  of  {London,  merchant,  (A:),  according  to  o^  cote  {h), 
tte  fact,  that  he  be  before  us  (/)  on  {the  Morrow  of  all  Sotds  {m)  ), 
liieresoeyer  we  shall  then  be  in  England,  (n,)  to  show,  For  liiat  whereas, 
|tc   [Here  state  the  cause  of  action  a/  length,  precisely  as  in  a  Declaro'' 
IliM,  2  Sound.  Rep.  209  a.  n.  1.  and  after  stating  all  the  counts  and  the 
hfticA  conclude  as  follows :]     To  the  damage  of  the  said  plaintiff  of 
H«)  as  it  said,  &c. 


^fflBds  must  dqpend  on  Che  natnre  of  the 
Mtmeidi  particular  case.  In  lldd's  Forms, 
■kriilion,  74  to  87,  a  great  variety  of  debts 
Wewibei  The  debt  may  be  described,  as  in 
m  JaCgwing  indebitatus  counts,  which  are 
P«i  at  the  head  of  this  Tolome,  in  the  An- 
nf"!  lUife.    See  also  the  pleas  and  notices 

w^  post,  ToL  ui.  982  to  989.  If  founded 
^j*A  tfraenMnt,  it  should  state  in  what  re- 
P*  H  kis  been  broken.^10  East,  858. — i 
J* 8-  ^80.  Osan  dionld  be  taken  to  swear 
**jfeBripti<m  of  debt  which  the  plaintiflf  is 
yisofegtabliahing  on  the  trial;  for,  other- 
MttepliUBtiff  may  loee  the  security  of  bail, 
f;.»ftg  Twdict,  2  Taunt  107.  As  to  the 
kS^lj  neeesBBiy  in  statmg  the  debt,  see 
JifiPnc  9th  ed.  180  to  187.  (8  Chitty's 
J.  ftie.  884  to  837.)  The  court  will  sup- 
nrMkmg  by  mfcendment  1  B.  &  C.  109. 
'  (/)  Wheo  the  defendant's  request  is  neces- 

-toooBrtitate  a  debt,  it  must  be  stated.— 
n.  k  CWBB.  648.— By  the  59  Geo.  8  c. 

^9  the  Rstrictions  on  payments  in  cash, 

^ J^  SOTcral  Bank  Acts,  finally  ceased 
«*««ffled  on  the  1st  May,  1828,  so  that 

,  "•  koger  necesaaiy  to  negative  a  tender 
^  debt  m  bank  notes,  in  an  aflSdaTxt  to 

^niaa  Is  tenned  the  Jurat    The  affidavit 
*9  DC  iwon  befiire  a  Judge,  or  commissioner 


of  the  court  authorized  to  take  affidavits,  or 
before  the  officer  who  issues  the  process,  or 
his  deputy.  Tidd,  9th  edit  179—8  M.  &  S. 
157,  8, — ^If  made  by  several  persons,  their 
names  must  be  written  in  the  Jurat,  7  T.  R.  82. 
It  is  sufficient  in  the  Jurat,  if  it  appear  to  have 
been  sworif  before  £.  F.  a  commissioner,  ^c. 
without  adding  "of  ihe  Court  of  King*» 
Bench."    7  T.  R.  451. 

(A)  Read  the  points  as  to  the  prsDcipe,  ante» 
vol.  i.  220.— Tidd,  9th  edit  104.  See  PrsB- 
cipes  in  different  forms  of  action,  1  Rich.  0.  P. 
81.  216.— Lil.  Ent  90. 

(i)  This  should  be  the  venue  in  the  action, 
or  the  plaintiff  will  lose  his  bail,  8  Lev.  185. 
It  must  not  be  a  county  palatine,  or  where  an 
original  writ  does  not  run;  sec  ante,  vol.  i.  221. 

(k)  Or,  yeoman,  &c.  according  to  the  fibct 
See  statute  1  Hen.  5.  c.  5.-2.  Stra.  928. 

(/)  Or,  if  in  the  Common  Pleas,  say,  "  b^ 
fore  our  justices  of  the  bench,  at  Westminster,*' 
omitting,  "  wheresover,"  &o. 

(m)  Must  be  a  general  return  day. 

(n)  As  to  these  words,  see  9  East,  55.    If 
the  writ  be  returnable  in  the  Common  Pleas, 
then  say,  **  that  he  be  before  our  justices  of 
the  bench  at  Westminster,*'  on,  &c.  to  show. 
For  that,  whereas,  &c. 

(o)  In  the  body  of  the  declaration  the  sum 
may  be  made  larger  than  the  real  debt,  but  as 
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The  origi- 
nal writ 
therpon. 


It  w  usual  far  the  Pleader  to  frame  the  prcecipe  as  above  directed-^ 
such  prcBcipe,  when  it  is  intended  to  proceed  by  origmai  vnrit  and  capias^ 
is  the  instruction  left  with  the  Filacer y  for  the  original  writ  itself  whifk 
in  ordinary  cases  is  not  issued,  unless  it  become  necessary  in  consequence 
of  a  writ  of  error  upon  a  judgment  by  default.  When  the  original  writ 
is  issued,  it  is  so  by  the  Cursitor.  The  Filacer,  upon  the  pracipe  being 
left  with  him,  isues  the  capias  ad  respondendum^.  The  follounng  is  a 
form  of  the  original  writ  itself,  when  complete :  — 

William  the  Fourth  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Sheriff  of  London 
[the  venue]  greeting :  If  A.  B..  shall  make  you  secure  of 'prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges,  C.  D.  late  of  [London,  merchant],  th^ 
he  be  before  us  on  the  Morrow  of  all  Souls  [the-  return]  wheresoever  we 
shall  then  be  in  England,  {or  in  C.  P.  before  our  justices  at  Westminster, 
on,  &c.)  to  show,  For  that  whereas,  &c.  {as  in  the  pracipe  to  the  words 
**  as  it  is  said'')  and  have  there  the  names  of  the  pledges  and  this  writ. 

Witness  ourself  at  Westminster,  the day  of in  the year  of 

our  reign. 


The  capias 
thereou. 


Sometimes  the  Pleader  is  requested  to  draw  the  capias  ad  responden- 
dum, which  may  be  as  follows :  — 

William  the  Fourth,  &c.  {as  supra).  To  the  sheriflfe  of  [London]  greet- 
ing :  We  command  you,  that  you  take  C.  D.  late  of  [London,  merchant],  if 
he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  < 
his  body  before  us  on  [the  Morrow  of  all  Souls],  wheresoever  we  shall  then 
be  in  England,  {or  in  C,  P.  before  our  justices  at  Westminster,  on  the  Mor- 
row of  all  Souls),  to  answer  A.  B.  in  a  plea,  For  that  whereas,  &c.  as  in 
the  original,  to  the  words,  **  as  it  is  said")  and  have  there  this  writ.  Wit-, 
ness  Charles  Lord  Tenterden  {or  in  C.  P,  Sir  Nicholas  Coningham  Tindal, 

Knight,)  at  Westminster    the dav  of in  the year  of  our 

reign. 


Alias  or 

plarieB 

capias. 


If  non  est  inventus  be  returned  to  the  above  capias,  then  an  alias  capias 
is  issued,  and  if  that  be  returned  non  est  inventus,  then  a  pluries  capias 
is  issued,  as  follows :  *    * 

William  the  Fourth,  &c.,  to  the  sheriffs  of  [London]  greeting :  We  com- 
mand you  as  before  (or  if  a  pluries  as  oftentimes)  we  have  commanded  you, 
that  you  take>  &c.,  {as  in  the  above,) 

If  the  defendant  be  not  in  the  county  stated  as  the  venue  in  the  pree- 
cipe,  then  a  testatum  capias  may  be  issued  in  the  following  form.^  into 
the  county  where  the  defendant  is  : 

William  the  Fourth,  «c.  (as  before).  To  the  Sheriff  of  [Kent]  greeting: 
We  command  you  that  you  take  C.  D.  late  of,  &c.  {as  in  the  capias,  altering 
the  return  to  the  words  "as  it  is  said")  and  whereupon  our  sheriflfe  of  [Lon- 
don] returned  to  us  (or  in  C.  P.  to  our  Justices  at  Westminster,)  at  a  certain 
day  now  past,  that  the  said  G.  D.  was  not  found  in  his  bailiwick,  whereas  it 


a  fine  is  paid  to  tlie  king  in  proportion  to  the 
damages  at  tho  end  of  the  pnecipe,  (see  the 
Scale  of  Fines,  Impey's  Prac.  7th  edit  591. — 
TJdd*8  Forms,  6th  edit.  24,)  the  damages  in 
this  place  should  only  be  enough  to  cover  the 


real  debt  and  interest,  to  the  time  of  final 
judgment. 

(p)  An  to  this  writ  in  genera].  See  Tidd'8 
Prac.  0th  edit  102  to  116. 
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mjutifivl  in  owr  court,  before  us  (or^  in  our  same  court,  in  G.  P.,  omitting 
rbefere  us/')  that  the  said  G.  D.  lurks  and  wanders  up  and  down  in  jour 
pwity,  and  lu^Ye  there  this  writ.     Witness,  &c.  {as  before). 

If  the  defendant  be,  or  be  supposed  to  be,  in^a  liberty,  thn  in  the  above 

insert  the  following  clause  of  nan  ornittas  :  — 
William  the  Fourth,  &c.  {as  before).     To  the  sheriff  of  [Kent]  greeting :  Non  omit- 
k  ooQunand  you  that  you  do  not  omit  by  reason  of  any  liberty  of  the  bailiff  *•*  oapiaa. 
de  iundred  of in  your  county,  but  that  you  take  C.  D.  late  of 

if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  have 

body  before  us  on wheresoever  we  shall  then  be  in  England  {or  in 

P.  before  our  justices  at  Westminster,  on )  to  answer  A,  B.  in  a 

For  that  whereas,  &c.  {as.  in  the  previous  process),  and  have  there 
biTit    Witness,  &c. 

The  following  is  the  form  of  the  declaration  i?i  assumpsit,  or  case  when 
mproaedings  are  by  original  writ :  — 

■  Ae  Kxng^s  Bench  {or,  Common  pleas.^ 

I  Micnaehnas  Term,  1  WiUiam  4.      Declan- 

London,  {q),  (to  wit.)  C.  D.  (r)  was  attached  to  answer  A.  B.  of  a  plea  ^^^  ^®"*- 

firespaas  on  the  case  upon  promises,  and  thereupon  the  said  A.  B.  by ^^' 

attorney,  complains,   For  that  whereas,  &c.   \Staie  the  cause  of  action 
isdy,  as  in  the  prcecipe  ;  if  that  be  defective,  the  declaration  should  [  *8    ] 

heless  correspond  with  it,  and  afterwards  a  sum/mons  may  be  taken 
to  amend  the  declaration.     Conclude  as  follows ;]     Wherefore  the  ConclusioiL 
plaintiff  saith  that  he  is  injured,  and  hath  sustained  damage  to  the 
mt  of  X —  (5)  and  therefore  he  brings  this  suit,  &c. 

{No  pledges  ta  be  added.) 

A  the  Kxng^s  Bench,  or.  Common  Pleas). 

next  after 


—  in  Michaelmas  Term, 
1  William  4  {t). 
I  I«rfoQ  {venue),   (to  wit.)  G.  D.  was  attached  to  answer  A.  B.  in  a  l>«clara- 

ffcof  tre^nss  on  the  case  upon  promises;  and  thereupcjn  the  said  A.  B.  o^e ^  ^ 
' —  his  attorney,  complains,  For  that  whereas  the  said  G.  D.  and  one  defendants 
F.  (which  said  Ifi.  F.  by  due  course  of  law,  has  been  outlawed,  {or,  if  a^^  ^^^ 
^finan,  say  ^^  waived  ")  at  the  suit  of  the  said  A.  B.  in  this  plea  and  suit  ?^)m 


(f)  IU1  must  be  the  senile  in  the  writ,  or 
^■i^ictioiis  the  plaintiff  would  loee  his 
■;  ttte,  ToL  L  Ejectment. 
{^)  &e  addition  of  the  defendant  need  not, 
l^Bdd  be  etated  in  the  declaration.     8  B. 

B;  Aote,  ToL  i.  ]^}ectment. 
|i)  Tke  maat  damages  as  in  the  prtBoipa 
'^tke  declaration  should  be  intituled  ailer 
•fliwry  iTBS  completed,  1  Wils.  78.     1 
»U3;  bat  a  mistake  may  be  amended. — 
Bi  Moore,  87. 

)  This  precedent  is  taken  from  Impey's 
'  K.  B.  7th  ed.  599;  8th  ed.  688;  and 


see  Brownl.  Rep.  197.— Lil.  Ent  20.  1  Brown 
20.  The  form  usually  has  been  as  follows,  but 
the  above  seems  more  correct :  **  to  wit,  C.  D. 
and  E.  F.  were  attached  to  answer  A.  B.  of  a 
plea  of  trespass  on^e  case,  &c.  and  thereupon 
the  said  A.  B.  by  G.  H.  his  attorney,  comes 
and.  gives  the  court  here  to  understand  and  be 
informed^  that  since  the  suing  out  of  the  orig- 
inal writ  in  this  cause,  and  i^fbre  this  day,  to 
wit,  on,  &c.  the  said  £.  F.  was  duly  outlawed 
in  the  same  Court  here  in  this  suit,  as  by  the 
record  of  the  said  outlawry  remaining  in  the 
said  court  in  full  force  more  fully  appears; 


Wjae  is  BO  outlawry  in  civil  cases  in  Pennsyhanm.    The  return  of  non  est  inventva  has 
l"3di&g  the  same  effocL     Dillman  v.  Shultz,  6  Scrg.  &  Rsiwlc,  85. 
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{w)^  and  still  remains  so  outlawed  (jv),  on,  &c.  at,  &;c.,  were  indebted,. &a 
[Slate  the  promises  and  brecLch,  and  coficlude,  staging  that  the  said  CL 
D.  and  E.  F.  wholly  refused^  and  the  said  C,  D.  stiU  doth  refuse^  to  Urn 
damage,  ^c.  as  before, 

(to  wit.)  Command  C.  D.  late  of [merchant]  that  justly  and 


[    *9    ]      * — 

Prsdcipe      without  delay  he  render  unto  A.  B.  the  sum  of  £ —  of  good  and  hwffll 
tor  original  monej  of  Great  Britain,  which  he  owes  to  and  (y)  unjustly  detains  &c^ 
him,  afl  it  is  said,  and  unless,  &o.     Returnable  before  the  lord  the  king,  oi^ 
wheresoever,  4;c.  [or  in  C.  P.  before  his  Majesty's  justices  at  West- 
minster, on J. 


writ  in 
debt  iy). 


The  capias 
tlicroon. 


Declan^ 
tion  there- 
on (z). 


William  the  Fourth,  by  the  grace  of  Ood,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  sheriff  of 
[London]  greeting :  We  command  you,  that  you  take  C.  D.  late  of 
your  county,  merchant,  if  he  be  found  in  your  bailiwick,  and  him  safely  ke^ 

so  that  you  may  have  his  body  before  us  on  ^ wheresoever  we  shall 

then  be,  in  England,  (or  if  in  C.  P.  **  before  our  justices  of  the  bench  rf 
Westminster,")  to  answer  A.  B.  of  a  plea  that  he  render  to  the  said  A.  R 
the  sum  of  £ —  of  good  and  lawful  money  of  Great  Britain,  which  he  oiwt 
to  and  (y)  unjustly  detains  from  him,  as  it  is  said,  and  have  there  this  writ 

Witness  ourselves  at  Westminster,  the day  of in  the year 

of  our  reign. 

In  the  King^s  Bench  {or,  Common  Pleas'), 

Michaelmas  Term,  1  William  i, 

London,   {venue)  [to  wit.]  C.  D.  was  summoned  to  answer  A.  B.  of 

plea  that  he  render  unto  the  said  A.  B.  the  sum  of  £ —  of  good  and  l&i^ 

fill  money  of  Great  Britain,  which  he  owes  to  and  [y]  unjustly  detaiai 

firom  him,  and  thereupon  the  said  A.  B.  by his  attorney,  compIainS) 

For  that  whereas,  &c.     [State  the  bond,  or  other  debt,  or  cause  of  actm 
fully,  and  conclude  a^  follows ;]     Wherefore  the  said  plaintiff  saith  that  he 

is  injured,  and  hath  sustained  damage  to  the  amount  of and  therefoie 

he  brings  his  suit,  &;c. 

(  Omit  pledges.) 

(to  wit.)    Command  C.  D.  late  of [merchant]  that  justly  and 


[   *10  ]      * —     .  .... 

PflDcipe  for  without  delay  he  keep  with  A.  B.  the  covenant  made  by  him  the  said  C.  D. 
an^original  ^j^jj  ^j^^  gg^jj  ^  g  according  to  the  form  and  effect  of  a  certain  indenture, 

cavenaju     ip^y  "  of  »  Certain  deed-poll,"  or,  '*  of  certain  articles  of  agreement,"  or, 


and  hereupon  the  aud  A.  B.  hy  his  attorney 
aforesaid,  oomplaina  against  the  said  C.  D.  in 
the  plea  aforesaid,  &c." 

(w)  The  declaration  most  show  an  outlawiy 
in  the  present  suit,  8  East,  144;  but  need  not 
refer  to  the  record  of  outlawry,  7  East,  60.  As 
to  the  plea  denying  the  outlawry,  see  1  East, 
138,  684. 

(x)  In  an  action  against  acceptors  of  a  bill, 
one  of  whom  has  been  outlawed,  introduce  this 
averment  of  outlawry,  after  statement  of  the 
direction  of  the  bill  to  the  defendants.  See  a 
declaration  against  one  executor  after  outlawry 
of  the  others,  Lil.  Ent  20. 


(y)  As  to  the  praecipe  and  capias  in  debt  it 
general,  see  the  notes  to  the  above  preoedeDll 
in  assumpsit,  ante,  9,  and  ante,  voL  i.  22(1 
The  prtecipe  and  capias  in  debt  do  not  disclo* 
the  particulars  of  the  cause  of  action,  which  il^ 
not  set  forth  UU  the  plaintiff  declares,  2  Saiini 
Rep.  209,  n.  1.— Bac.  Abr.  Actions,  C.  If  tit 
proceeding  be  by  or  against  an  executor,  tii^ 
words  **  owes  to  and  **  are  to  be  erased. 

(2)  See  the  notes  to  the  declaration  in « 
sumpsit,  ante,  p.  7. 

(a)  As  to  the  pneoipe  and  capias  in  core* 
nant  in  general,  see  the  notes  to  the  above  piv* 
cedent-  in  assumpsit,  and  ante,  toL  L  £jcc^ 
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''of  a  CCTtain  charteF-partj  of  a&^ightment,")  made  between  them,  as  it  is 

bid,  ami  unless,  &o.     Returnable  before  the  lord  the  king,  on where- 

weTer,  &c,  (or  in  C.  P.  before   his  majesty's  justices  at  Westminster, 


The  capias 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  ^^^"^ 
Britain  and  Ireland  King,  Defender  of  the  Fsiith,  to  the  sheriff  of 

greeting :  We  command  you,  that  you  take  C.  D.  late  of in 

county  [merchant]  if  he  be  found  in  your  bailiwick,  and  him  safely 

_   ,80  that  you  may  have  his  body  before  us  on wheresoever  we   . 

■Jkall  then  be,  in  England,  {or  in  U.  P.  before  his  majesty's  justices  at 
Westminster,  on,  ^c.)  to  answer  A.  B.  of  a  plea  that  he  keep  with  the  said 
B.  the  covenant  made  by  him  the  said  C.  D.  with  the  said  A.  B.  ac- 
ig  to  the  form  and  effect  of  a  certain  indenture,"  (or,  "of  a  certain 
l-polL"  or,  "of  certain  articles  of  agreement,"  or,  "of  a  certain  char- 
r-party  of  affreightment,")  made  between  them,  as  it  is  said,  and  have 

this  writ     Witness  ourselves  at  Westminster,  the day  of 

tile year  of  our  reign. 

Me  Kin^S  Bench.  Declaration 

Michadmas  Term,  William  4.      thereon  (6) 

London  {venue)  (to  wit.)  G.  D.  was  summoned  to  answer  A.  B.  of  a  plea 

he  keep  with  him  the  covenant  made  i)y  the  said  G.  D.  witL  the  said  A. 

according  to  the  force,  form,  and  effect  of  a  certain  incteTi^ttrc,  {or,  "  of  a 

deed-poll,"  or,  "of  certain  articles  of  agreement,"  or,  "  of  a  certain 

3ir-partj  of  affireightment,")  made  between  them,  &c.  and  thereupon  the 

A.  B.  by his  attorney,  complains.  For  that  whereas,  &c.     [State  [  *  H   ] 

deed^  covenants,  and  ^breaches  complained  of,  fvJly,  and  concltide 

:]    ^^  Wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sus- 

damage  to  the  amount  of  £ —  and  therefore  he  brings  his  suit,"  &o. 

(^Omit  pledges.) 

todpe  and  capiaB  in  coTenant  Actions,  C. 

the  partieularB  of  the  cause  of  (b)  See  the  notes  to  the  precedent  of  th« 

s  aftenrards  stated  in  the  dec-  declaration  in  aaBompsityauite,  7. 
2  Saimd.  Bep.  209«  n.  1,— Bao.  Abz. 


^iDt^Bcloae 


ToL  n. 


2 


[  *12  ] 

BEGINNINGS  AND  CONCLUSIONS  OF  DECt AR A- 

TIONS. 


m  THE  KING'S  BENCH,  BY  BILL. 


iH  KING'S  EOenborauffh. 


BENCH. 


Saturday  nejft  after  the  Morrow  of  All  SaulSj  in  Michaelmas 

Term,  1  William  4.  (a) 

Inafflump-      MIDDLESEX,  {the  venue)  (to  wit  (i).)     A.  B.  (c)  complains  of  C.  D. 

^^  being  in  custody  (rf)  of  the  marshal  of  the  Marsha^lsea  of  our  lord  the  now 

king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on  promisea 
(e),  for  that  whereas,  &c.  [Here  set  forth  the  cause  of  action  in  as- 
suvtpsit,  and  conclude  as  post,  16.  It  is  best  to  describe  the  plaintiff  a^nd 
defendant  throughout  by  the  terms,  "  the  said  plaintiff,^^  **  the  said  cfe- 
fendant^^  without  repeating  their  names,  see  1  vol.  230.  2  Marsh.  Hep. 
101.    1  New  R.  289.] 

■  In  account      (to  wit.)     A.  B.  complains  of  C.  D.  being  &c.  {as  above^  of  a  plea, 

that  he  render  to  the  said  A.  B.  a  reasonable  ^account  for  the  time  he  waa 

bailiff  to  the  said  A.  B.  in in  the  county  of {or,  "receiver  of  the 

monies  of  the  said  A.  B.")     For  that  whereas,  &c. — (See  Willes,  208.     1 
Wentw.  81  to  90.     See  the  full  form,  post,  vol.  iii.     Declaration.) 

In  annuity.      (to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  a 

y  plea  that  he  render  unto  the  said  A.  B.  the  sum  of of  lawful  money  of 

Great  Britain,  which  he  is  in  arrear  to  the  said  A.  B.  of  a  certain  annui^ 

or  yearly  rent  of and  which  the  said  C.  D.  owes  to  the  said  A.  tf. 

For  that  whereae,  Ac.     (2  Wils.  221.     Co.  Ent.  48.) 

(to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  a 

plea  that  he  render  to  the  said  A.  B.  the  sum  of (/)  of  lawful  money 

(a)  Ab  to  the  title  of  the  declaration  in  gen-  intitnled  generally,  8  Wils.  154. 

eral,  see  ante,  yoL  i  Joinder,  and  2  Saond.  (6)  Ab  to  the  venue,  see  ante,  toI.  L    Eleo- 

1,  note  1.    The  declaration  should  in  general  tions. 

be  intituled  of  the  Term  in  which  the  writ  is  (c)  If  the  defendant  has  been  misnamed  in 

returnable,  8  T.  R.  624;  but  when  it  is  by  the  the  process,  then  in  order  to  avoid  a  plea  in 

bye,  may  be  intitnled  of  the  term  when  it  is  de-  abatement  from  the  mistake  being  carried  into 

livered.  Id.  627;  and  if  there  be  several  de-^  the  declaration,  describe  the  defendant  as  in 

fendants,  who  put  in  bail  of  different  terms,  it '  the  Form,  pest,  16. 

should  be  intituled  of  the  Term  of  which  the  {d)  This  form  is  to  be  adopted  whether  the 

last  bail  was  put  in.    Id.  1  Wils.  242.    When  defendant  be  in  the  actual  or  in  the  suppospd 

the  cause  of  action  arose  after  the  first  day  of  custody  of  thf  marshal    As  to  the  omisaon  of 

the  Term  in  which  the  writ  is  returnable,  the  the  words,  see  ante,  voL  i.  Pleading, 

declaration  should  be  intituled  specially  of  a  (e)  It  seems  unnece68a37  here  to  state  the 

subsequent  day  in  that  Term,  and  it  is  in  gen-  nature  of  tho  oause  of  action.    Plead.  Assist, 

eral  advisable  in  an  action  of  assumpsit,  case,  292.     11  East,  62,  66.    Ante,  i.  voL  Pleading, 

or  trespass,  to  intitle  the  declaration  specially  (/ )  The  demanding  more  or  less  than  ap- 

of  the  day  it  is  delivered  or  filed,  in  order  to  pears  from  the  body  of  the  declaration  to  be 

admit  of  evidence  of  a  promise  of  acknowledg-  due,  is  rto  ground  of  demurrer,  see  11  Bast, 

ment,  or  cause  of  action  accruing  after  the  first  62.     1  Hcu.  Bla.  249.     Com.  Dig.  tit  Plead- 

day  df  the  Term,  1  T.  R.  116.     7  T.  R.  4.    4  er,  C.  84,  and  Yin.  Abr.  tit  Misouting,  2  Chit 

East,  75.    But  a  declaration  in  icufa.  may  be  Rep.  284,. 
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tGmtJritam,  which  he  owes  to  and{g)  unjustly  detains  from  him.    For  ^^  king's 
It  whefeas,  &c. 


BENCH. 


(to  wit.)    A.  B.  who  sues  as  well  for  our  sovereign  lord  the  king,  in  debt, 

[tr, "  for  the  poor  of  the  parish  of in  the  county  of ' ' )  as  for  him-  <l^  tam  (A) 

^ in  this  behalf,  complains  of  0.  D.  being  in  the  custody,  ko,\  as  ante, 
),  of  a  plea  that  he  render  to  our  said  lord  the  king,  (or,  "to  tne  poor  of 
a&resaid  parish,"  and  to  the  said  A.  B.  who  sues  as  aforesaid,  the  sum 
— of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly  de- 
t  from  them.     For  that  whereas,  &c. 

—  (to  wit)     A.  B.  complains  of  0.  D.  being,  A;c.  {as  ante,  12)  of  a  In  cove- 
of  breach  of  covenant.     For  that  whereas,  &c.  (see  forms,  Plead.  Assist.  '^^^ 

—  (to  wit.)  A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  [  *14:  ] 
that  he  render  to  the  said  A.  B.  certain  goods  and  chattels,  (or,  ^  deti^oe* 
and  writings,"  as  the  claim  is)  of  the  value  of of  lawful 

ij  of  Great  Britain,  which  he  unjustly  detains  from  him.     For  that 
ems,  &c.    {See  formsj  postj  59S,) 

-(to  wit.)  A.  B.  complains  of  C.  D.  being,  Ac.  {as  ante,  12)  of  In  debt  and 
that  he  render  to  the  said  A.  B.  certain  goods  and  chattels,  {or,  "deeds  ^^^^ 
writing?,"  according  to  the  claim)  of  the  value  of  £ —  of  lawful  money 
[Great  Britain,  which  he  unjustly  detains  from  him,  and  also  the  «um  of 
•  {the  aggr^a^e  of  the  sums  in  each  of  the  counts  in  debt)  of  like 
money,  which  he  owes  to  and  uniustly  detains  firom  him.  For  that 
s,  tc.    {See  forms,  post,  598,  595.) 

^ —  {Same  as  in  assumpsit,  except  in  the  description  of  the  form  of  in  caae,  or 
iw,  which  is  as  follows ;)  "  of  a  plea  of  trespass  on  the  case."     For  that  trover. 
•—-  tc. 

■ 

—  (to  wit)     A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  a  l^^^respaa. 
tf  trespass,  Yor  that  (i)  the  said  C.  D.,  &c. 


rh. 

Michaelmas  Term,  1  Will.  4. 

-  (to  wit)  Be  it  remembered,  That  on  the day  of A. 

^  {the  day  the  biU  is  filed,)  A.  B.  brought  into  the  office  of  the  clerk 

declarations  of  the  court  of  our  lord  the  now  king  before  the  king  him- 

■ccording  to  the  course  and  practice  of  the  same  court,  his  certain  bill 

C.  D.  being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 


'fc»  «»iii«,  2  Rich.  C.  P.  %76.  Plead. 
'W,  "  of »  plea  of  debt "  would  suffice. 
%  ^  In  actiong  by  ftnd  against  exec- 
>d  ■fdntiniBtntors,  in  general  omit  the 
ikit^  Com.  Dig.  Pleader,  2D.  1,  2 
Iflttiil  1. 112,  n.  1,1216,  and  3  East, 
fhintiif  may  always  declare  in  the 
'^r>  4  M.  &  a  120;  but  see  1  Lev. 
1  Sid.  842,  contrr  It  is  said  that 
'of  a  plea  that  he  render,"  &c.  are 
.  and  may  be  rejected,  11  Bast,  65; 


but  see  6  Mod.  806. 

ijk)  As  to  the  necessity  of  declarinjf^^tii  torn, 
see  Com.  Dig.  Action  on  the  Case  upon  Stat^ 
utes,  ante,  toI.  i.  Declaration. 

(f)  A  declaration  by  bill  in  trespass,  stat- 
ing, that  whereas  or  wherefore  the  defendant 
did  the  act  complained  of,  is  bad  on  specif 
demurrer,  see  ante,  toI.  i.  Declaration.  1 
Stra.  621.— 2  Stra.  1151,  1162;  but  not  f)  by 
oriffinal,  or  in  C.  P.  when  the  writ  is  rocitcrt, 
IWils.  99.     2Wils.  208. 


To  detain  a 
prisoner  in 
custody  of 
the  mar- 
shal in  va- 
cation, 
where  the 
cause  of  ac- 
tion ac- 
crues in 
yaoation. 
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iir  xtTfQ*B  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  &c.  {as  the  plea  is) 

""""^     and  filed  the  same  bill,  as  of  Michaelmas  Term,  in  the  1st  year  of  the  reign 

of  our  said  lord  the  king ;  which  said  bill  follows  in  these  words ;  that  is  to 

say,  to  wit,  A.  B.  complains  of  C.  D.  being  in  the  custody,  &c.  (as  an/€j  12, 

^st  precedent,  see  8  T.  R.  643.) 

(to  wit.)    A.  B.  complains  of  C.  D.  being  in  the  custody   of  the 

by  virtue  of  a  certain  Precept,  called  a  bill  of  Middlesex,  (or, 

custody  of   '*  Writ  of  our  said  lord  the  kins,  called  a  Latitat,''  as  the  writ  is^  issued  at 

(Ao.  *^®  ^^*  ^^  ^^  ^^  ^*  ^'  ^^^  ^^  ^^  court  of  our  said  lord  the  king,  before 

[    "^^15  1  ^^  '^^S  himself,  against  the  said  G.  D.  in  this  suit,  and  ^returnable  in  the 

same  court  on next  after in  this  same  Term,  of  a  plea  of  trespass 

on  the  case  upon  promises  {or  as  the  plea  is,)     For  that  whereas,  &c. 

(to  wit.  A.  B.  complains  of  C.  D.  and  E.  F.  the  said  C.  D.  being  in 


Agftuut  ft      ,      .^_ 
prisoner  in  Sherin  of 


Against  _  _ 

two,  one  in  the  Custody  of  the  sheriff  of  Middlesex,  by  virtue,  4;c.  (aw  ante,  15)  and  the 
t^f^ei^  said  E.  F.  being  in  the  custody  of  the  marshal,  &c.  (as  ante,  12.)  For  that 
and  the    *  whereas,  &c.     (see  10  Wentw.  385.) 

other  of  the 

A^ainsta        ^^  ^**^  ^*  ^'  complains  of  CD.,  who  was  arrested,  (or,  if  the 

defendant  process  wos  not  bailable,  "  served  with  process,''  by  the  name  of  E.  D.  be- 

sued  by  a  ing,  ftc.     For  that  whereas;  &o.  {describe  the  defendant  by  the  terms  *^  the 

^^/^^^  said  defendant,' WArot/^Aow/.     1  B.  &  P.  105,  647,  8.     8  East,  167.) 


(to  wit.)  A.  B.  by his  attorney,  comes  and  gives  the  conrt 


[   *16  ]      *  _ 

of  the  ^"*  of  our  lord  the  king,  before  the  king  himself  at  Westminster,  in  the  county 

plaintiffs    of  Middlesex,  to  understand  and  be  informed,  that  C.  D.  now  in  the  custody 

died  after    of  the  marshal  of  the  Marshalseaof  our  lord  the  now  king,  before  the  king 

of  writ^and  ^i^s^^fj  ^8*  arrested  by  virtue  of  a  certain  Precept  called  a  bill  of  Middlesex, 

before  deo-  (or  ^^  writ  Called  a  Latitat,")  issued  out  of  the  court  of  our  said  lord  the  king, 

laration.      before  the  king  himself,  against  him  the  said  C.  D.  *at  the  suit  of  him  the 

said  A.  B.  and  one  E.  F.  in  this  suit ;  and  that  since  the  issuing  the  said 

precept  {or  '^  writ,")  and  before  this  day,  to  wit,  on,  &c.  (cfay  cf  death  or 

about  it)  the  said  E.  F.  died,  to  wit,  at,  &c.  (the  venue)  and  the  said  A.  B, 

then  and  there  survived  him,  which  the  said  C.  P.  doth  not  deny,  but  admits 

the  same  to  be  true ;  and  hereupon  the  said  A.  B.  complains,  by his  at^' 

torney,  against  the  said  G.  D.  of  a  plea  of  trespass  on  the  case  upon  promises, 
{or,  as  the  plea  is.)  For  that  whereas,  &c.  (proceed  in  the  usual  tray, 
laying  the  promises  or  cause  of  action  to  the  plaintiff  and  his  decea^i 
partner,  and  concluding  to  the  damage  of  the  surviving  plaintiff ,) 

• 

(to  wit.)  A.  B.  comes,  &c.  (as  in  the  above  precedent  to  the  aster- 


{k)  As  to  this  form,  see  toI.  1  Pleading.  See 
^Jie  form,  Lil.  £nt  486.  Since  the  4  &  6  W. 
&  M.  c.  21.  8.  8,  if  the  declaration  do  not  show 
at  whose  suit  the  defendant  is  in  custody,  it 
will  be  bad  on  general  demurrer.  2  Ix)rd 
Raym.  1362.— 1  WiU.  119,  20;  but  this 
form  18  not  necessary  when  the  plaintiff  has 
prooee^led  by  special  original,  or  in  the  Com- 
mon Pleas  or  Exchequer.  Impej's  K.  B.  618. 
Tidd,  Dth  ed.  842.— Ante,  voL  i  Pleading.— 
And  in  a  declaration  in  debt  it  is  unnecessary 
to  state  at  whose  suit  the  defendant  is  in  cus- 


tody; the  words  **  of  a  plea  that  he  render," 
&c.  being  (sufficient  allegation  that  he  is  in 
custody  at  the  plaintiff's  suit.  Id.  ibid.  1 
Ken.  114. 

(/)  This  ft)rm  should  be  adopted  where  the 
defendant  is  misnamed  in  the  process,  other- 
wise if  the  misnomer  bo  carried  into  the  dec- 
laration, the  defendant  may  plead  in  abate-, 
mcnt  If  the  plaintiff  *s  name  be  mistaken  in ' 
the  process,  he  may  be  described  in  the  same 
way,  mutatis  mutandis ,  in  order  to  avoid  a 
plea  in  abatement 


OF  DECLARATIONS. 


ytfOndlhen  proceed  cts  follows) — '^  and  one  E.  F.  at  the  suit  of  the  said 
I.  R  and  that  since  the  issuing  the  said  precept  (or,  '^  writ,")  and  before 
Abdar,  to  wit/ on,  &c.  the  said  E.  F.  died,  to  wit,  at,  &c.  and  the  said  C. 
D.  then  and  there  survived  him,  which  the  said  G.  D.  doth  not  deny,"  &c.  {cts 
k  the  above  to  the  end^  laying  the  promises  by  (XD.  and  the  deceased 


.  Ta  the  damage  of  the  said  pkintiff  of  £ —  and  therefore  he  brings  his  suit, 

k(»). 

C      John  Doe, 
Pledges  to  prosecute  (o)    <  and 

(    Richard  Roe. 

k*AiMi  therefore  as  well  for  our  said  lord  the  king,  {or,  "for  the  poor  of 
J  said  parish  of ")  as  for  himself  in  this  behalf,  he  brines  his  suit,  &c. 

Pledges,  &c.  (a^  above.) 

Asd  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace 

'oor  said  lord  the  king,  and  to  the  damage  of  the  said  plaintiff  of and 

)rehe  brings  his  suit,  &c.     g  «  u  Pledges,  &c.  {as  above,)  ' 


16 

IN  KINO'S 
BENCH. 

Where  one 
of  the  de~ 
fendanU 
died  after 
the  issuing 
of  writ, 
and  before 
declaration 

Conclusion 
of  a  declu 
ration  in 
King's 
Bench  (/n). 


[  *17  ] 

Declaration 
in  debt, 
qui  tarn  (p) 

Do.  in 
trespass. 


ON  PLEAS. 


r-> 


•v 


lie  Common  Fleets. 


ih  Michaelmas  Term,  1 
Will.  4  (q). 


IN   COMMON 
-PLEAS. 


Middlesex,  (to  wit)  C.  D.  {s)  was  attached  {t)  to  answer  A.  B.  of  a  plea^  assump- 
tresjttss  on  the  case  upon  promises  {u)  j^nd  thereupon  the  said  A.  B.\J|**'^'^''^'°' 
^^^R  F.  his  attorney,  complains  (^)^/^or  Ihat  whereas,  &c.     {Hei^H'  ^''^^  ^'^ 
e  cause  bfacii&n^and  describe  the  parties  to  the  suit  throughoiJt\ 
*the  said  plaintiff,"  "the  sai^J  .defendant,"  7/?i//iow^  repeating  ^/jll  conc 
and  concludes  as  Jhllows  .'^TWheretore  the  said  plaintiff  saith  that  sion. 


Concla- 


(a)  This  htm  is  proper  in  eyery  action  by     of  the  warden. 
Df  csept  debt,  qui  tarn,  and  trespass. 
(■)  As  to  the  necessity  fbr  the  word  "  suit," 
»MaBte,  ToL  L  Declaration. 
JfV^  omisBioa  of  pledges  is  not  material, 
*"  167.    See  as  to  pledges,  ante,  toI.  L 


Hk  declinttion  shoold^not  conclude 
I^HBBiim  "  in  a  penal  action,  for  a  com- 
bfimier  is  not  entitled  to  dami^;e8.    4 
»21. 2490—1  Marsh.  Rep.  180. 
As  perhaps  a  oomiDon  capias  may  be 
Mre  tlw  cause  of  action  arose,  the 
[u  m  K.  B.  (see  1  B.  &  P.  842,  2  B.  & 
1;)  it  may  be  advisable   to  intitule  the 
BpedaQy;  as  in  K.  B.  (see  ante, 
1.  (s). 
JO  Tliis  form  is  proper,  whether  or  not  the 
^  It  be  actually  a  prisoner  in  the  custody 


(s)  The  addition  need  not  be  stated  in  the 
declaration.  8  B.  &  P.  395.  If  the  defend- 
ant be  misnamed  in  the  process,  describe  as  in 
form,  post,  19. 

(0  As  to  the  distinction  between  the  words 
attached  and  summoned,  and  as  to  this  short 
recital  of  tlie  nature  of  the  action,  see  1  Saund. 
818,  n.  8;  ante,  vol.  L  Declaration  Stating 
defendant  was  summoned,  when  he  ought  to 
have  been  attached,  would  be  bad  on  demurrer. 
2  Chit  R.  688.  Sed.  qu;  see  Clark  v.  Cros- 
by, ante,  vol.  L  Trespass,  post,  27. 

(tt)  In  case  of  troyer,  omit  the  words  in 
italics. 

(to)  Or,  "  the  said  plaintiflF."  See  2  Marsh. 
Re.  101.— 6  Taunt  121.— 1  New.  Rep.  28"). 

(x)  The  omission  of  these  words,  though  un- 
technical,  is  not  demurrable,  1  B.  &  P.  366. 


17  BEOINNINGfl  AND^  CONCLUSIONS. 

iM  ooxiioir  he  is  injui^cd,  and  liath  sustamed  damage  to  the  amount  of  & —  and  therefore 
PLBA8.     jj^  brings  his  suit,  A;c. 

I   *18  ]      * (*^  ^^*-)  C'  ^-  "'^'^  summoned  to  answer  A.  B.  of  a  plea  that  be 

In  debt       render  to  him  the  sum  of  ir—  of  lawful  monej  of  Oreat  Britain,  which  he 
^i)'           owes  to  and  unjustly  detains  firom  him ;  and  thereupon  the  said  A.  B.  bj 
his  attorney,  complains.     For  that  whereas,  &o. 

In  debt  ^^o  wit.)  C.  D.  was  summoned  to  answer  A.  B.  who  sues  as  well 

^^  for  our  sovereign  lord  the  king,  (w,  "  for  the  poor  of  the  parish  of in 

the  county  of ")  as  for  himself  in  this  behalf,  of  a  plea  that  he  ren- 
der to  our  said  lord  the  king,  (or,  "  to  the  poor  of  the  said  parish,")  and  to 
the  said  A.  B.  who  sues  as  aforesaid,  the  sum  of  £ —  of  lawful  money  of 
Great  Britain,  which  he  owes  to  and  unjustly  detains  from  them;  and  there- 
upon the  said  ^.  B.  hy his  attorney,  complains.     For  that  whereas, 

&c. 

Inacoount» 

&0. 


Incoy»- 
n&nt 


(to  wit.)    In  account,  annuity,  and  detinue,  the  defendant  is  statea 

to  have  been  summoned  to  answer,  and  the  plea  is  described  as  in  K.  B.  by 
bill. 

(to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  that  he 


keep  with  him  a  covenant  made  by  the  said  G.  D.  with  the  said  A.  B.  ac- 
cording to  the  force,  form,  and  effect  of  a  certain  indenture,  (or^  "  deed- 
poll,"  (or,  "articles  of  agreement,"  or  **  charter-party  of  affireighment/' 
as  the  case  may  he)  made  between  them,  &c.  {or^  if  by  the  assignee  of  the 
reversion,  **  made  by  the  said  C.  D.  with  E.  F.  and  his  assigns,"  or^  if  6y  an 
Aeir,  "  with  E.  F.  and  his  heir,"  or,  if  against  the  assignee  of  the  rever- 
sion," made  by  G.  H.  for  himself  and  his  assigns  with  the  said  A.  B.")  and 

thereupon  the  said  A.  B.  by his  attorney,  complains.     For  that 

whereas,  &;o. 

In  detinue.  * 

m 

See' the  form  in  K.  B.  ante,  14,  which  may  be  readily  adapted  to  an  action 
in  the  C.  P. 

In  repl»- 

Tin.  (^  ^t/j  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  where- 

fore he  took  the  cattle,  {oTj  "  goods  and  chattels,"  according  to  the  fact)  of 
the  said  A.  B.  and  unjustly  detained  the  same  against  sureties  and  pledges 

until,  JDc.  and  thereupon  the  said  A.  B.  by his  attorney  complains. 

For  that  4c.  {see  post,  848.) 

[ntrespiun. 

r  *1Q   I      * ^*^  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  (:&),  where- 

I  -1^  J  fore  the  said  C.  D.  with  force  and  arms,  Ac  broke  and  entered,  Ac.  or, 
'^  made  an  assault,  &c."  reciting  the  trespasses  at  length,  but  withotit  par- 
ticularizing the  time,  numAer,  quantity,  or  veUue,)  and  other  wrongs  to 
the  said  A.  B.  and  there  did,  to  the  great  damage  of  the  said  A.  B.  and 
against  the  peace  of  our  said  lord  the  king,  &c. ;  and  thereupon  the  said  A. 
B.  by  E.  F.  his  attorney,  complains  that  the  said  C.  D.  on,  &c.  at,  &c.  .(re- 

(y)  See  the  note  to  the  form  in  debt  in  E.  (z)  As  to  the  insertion  here  of  the  words' 

B.  ante,  18.    In  action  by  or  against  an  exoo-  **  and  thereupon  the  said  A.  B.  complains,** 

utor  or  administrator,  the  words  in  italics  see  2  Mai-sh.  Rep*  lul. 
must  be  omitted.    See  ante,  LS,  n.  (/  ). 


OF  J)BCLABAXION&  19 

I 

Hifu^  th$  trespasses  J  with  the  circumstances  of  time^  number  ^  quantity^  »  oommox 

md  value, 

Aeoardutg  to  1  Sound,  818  a.  note  3.     The  declaration  need  not  recite  The  like  in 
lb  supposed  writ  as  above,  but  may  be  as  in  the  case  in  C  P.  inserting  &  ^^^ 
^flea  of  trespass  "  instead  of  '^  trespass  on  the  case,"  and  omitting  the  ^^^^ 
nn/whereas;  and  it  is  now  most  t4sual  and  advisable  to  cuiopt  such  forrn  • 
iifolhits :) — 

—  {to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass, 

pid  thereupon  the  said  A.  B.  by his  attorney,  complains,   For  that, 

fe   {Here  state  the  cause  of  action,  which  may  be  in  th§  forms  post, 

•b  ike  Common  Pleas.  [   «20  ] 

As  yet  in  Michaelmas  Term,  in  the  Isi  year  of  ^c.  to  unt,  To  detain  a 

on  the  6th  day  of  December,  A.  D.  1830.  1^7^ 

London,  (to  wit.)  0.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trci3-  the  warden 

oir.lhe  case,  upon  promises,  and  thereupon  the  said  A.  B.  by his  of  the  Fleet 

Bj complains.     For  that  whereas  the  said  defendant  heretofore,  and  ^herethe^ 
the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &e.    (  Conclude  as  in  cause  of  oc 
itfer  cases,  stating  throughout  that  '^  before  the  commencement  of  this  tion  arises 

Itt,  to  wit,  on,  &c.  defendant  was  indebted,"  &c.)  •  ""^^  ^^ 

I 

—  (to  wit)  C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  tres-  where  one 
QQ  the  case  (as  the  plea  i«)  ;  and  thereupon  the  said  A.  by  E.  F.  his  of  the 
sj,  comes  uul  gives  the  court  here  to  understand  and  be  informed,  that  §|^^p 
the  suing  out  of  the  original  writ  in  this  cause,  and  before  this  day,  to  the  istming 
on.  ^c.  {day  of  his  death,  or  about  it)  at  {venue)  the  said  B.  died,  of  the  writ 
'  the  said  G.  D.  doth  not  deny,  but  admits  the  same  to  be  true ;  and 
,  the  said  A.  by  his  attorney  aforesaid  complains,  that  whereas,  &o. 
The  same  as  the  last,  mutatis  mutandis.  ^^d^^ 

fendants 
............  died. 

Conclusion 

Wherefore  the  said  plaintiff  saith  tliat  he  is  injured,  and  hath  sustained  tion  in  c. 
■nge  to  the  amount  of  <£ —  and  therefore  he  brings  his  suit,  &c.  P.  (a) 

Wherefore,  as  well  for  our  lord  the  king  {or^  ''  for  the  poor  of  the  parish  Ditto  in 
t — ")  as  for  himself  in  this  behalf  he  brin£»  his  suit,  Ac.  <le^*»  q^i 

'  o  J  tarn  (Z») 

ind  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great  Ditto  in 
^BBgeof  the  said  plaintiff  and  against  the  peace  of  our  lord  the  king ;  where-  trespass, 
be  &  said  plaintiff  saith  that  ne  is  injured,  and  hath  sustained  damage  to 
KSBKyant  of  £ —  and  therefore  he  brings  h^  suit,  &c 


M)  ^  bnn  will  suffice  in  au  esses  except     ntor,  &c. 

]Mt  qui  Itan,  and  trespass,  or  where  the         (b)  See  the  ibnn  and  note  in  E.  B.  ante, 
"  Mfaia psrtwakur  chazmotsr as exeo-     18, 18. 


L 


22  BSGINNINOS  AND  CONCLUSIONS,  Ac. 


w  wMEi-  IN  INFERIOR  COURTS. 

OB  C0UST8. 

Before  the  Mayor  and  Aldermen  in  the  Chamber  of  the 
ChiUdhaU  of  the  City  of  London. 
In  the  A.  B.  and  E.  F.  his  wifo  (which  said  E.  F.  (1)  doth  sole  merchandize 

Mayor's      without  her  hushand,  in  the  art  or  trade  of within  the  city  of  London), 

London,  hy  ^7 their  attorney,  complains  against  G.  D.  in  a  plea  of  trespass  on  the 

f  baron  and   case.     For  that  whereas  the. said  C.  D.  on,  &c.  at  the  parish  of in  the 

ferae,  feme  ^j^y  ^f  i^ndon,  and  within  the  jurisdiction  of  this  court,  was  indebted  to  the 

Dcmfip  leme  #  v  > 

K>ie  trader  ^'^  E.  F.  then  and  now  being  the  wife  of  the  said  A.  B.  and  then  and  now 
within  the  trading  and  merchandizing  within  the  said  city,  in  the  art  or  "^trade  aforesaid, 
T^^9'i  1  ^^^^^  ^^^  without  her  said  husband,  according  to  the  custom  of  the  said  ci^, 
I      -^^  J  in  the  sum  of  £ —  of  lawful,  &c.  or,  Ac.     (^Here  state  the  cause  of  (Mctunt^ 

laying  the  promises  to  E.  F.  and  describing » her  ^^  as  such  sole  trader  as 

aforesaid. 

Dteclaftw       ^  y^^  ^y  ^^g  Q^^^f  ^  above.) 

againa  ^'  B.  by his  attorney,  complains  against  C.  D.  and  E.  F.  his  wife, 

baron  and  which  saith  E.  F.  doth  sole  merchandize  without  her  husband,  in  the  art  or 
feme,  feme  iyvAq  q{  ^ within  the  city  of  London,  in  a  plea  of  trespass  on  the  case 

bemfir  sole  •  •'  '  jr  ^       r 

trader        upon  promises.     For  that  whereas  the  said  E.  F.  so  being  such  sole  trader 

within  the  -as  aforesaid,  on,  &c.  in  London,  &c.  then  and  still  being  the  wife  of  the  said 

^^'  G.  D.  and  then  and  still  trading  and  merchandizing  within  the  said  city,  in 

the  art  or  trade  aforesaid,  alone  and  without  her  said  husband,  according  to 

the  custom  of  the  said  city,  as  such  sole  trader  as  aforesaid,  was  then  and 

there  indebted,  &c. 

Commence-      Borough  of  Southwark,  (to  wit.)  A.  B.  by his  attorney,  complains 

ment  and  against  G.  D.  in  a  plea  of  trespass  on  the  case  upon  promises.  For  that 
^°d"SS.  miereas  the  said  defendant,  on,  &c.  to  wit,  at  Southwark,  in  the  county  of 
tion  in  the  Surry,  and  "^within  the  jurisdiction  of  this  court,  was  indebted,  &c  &c. 
Borough  {Stating  every  m^erialfact  to  have  happened  ''  at  Southwark  aforesaid, 
Court  of     within  the  county  and  Jurisdiction  aforesaid^'  and  conclude  as  in  the 

Southwark    zr*      j     d       l    1     I'lt         a  ta 

( j^  King's  Benchj  by  bul^  ante,  page  lo. 

[  i24  ] 


■BY  MD  AGAINST  PARTICULAR  PERSONS. 


ATTOBNIES,  &C. 

Ettenborovgh. 

Micfiaehnas  Term,  1  WiU.  4. 

Deolara-         (to  wit.)  (6).  A.  B.  gentleman,  one  of  the  attomies  of  the  court  of 

attorney^  OUT  lord  the  now  king,  before  the  king  himself,  being  present  here  in  court, 

(c)  Aa  to  this  custom,  see  2  B.-  &  P.  98  {b)  As  to  T«nae  in  action  against  attoraksy 

■    (^>  See  Plead.  Assist  885.  Morg.  174.  see  Tidd's  Prac.  9th  edit  80. 

(a)  See  form,  Plead.  A.  197. 


(1)  In  Penruylvania  she  may  sue  and  be  sued,  and  plead  and  be  impleaded  at  law,  in  anj 
court,  without  naming  her  husband.  Act  of  22d  Fob.  1718.  1  Sm.  Laws,  99.  See  Burke  v. 
Winkle,  2  Serg.  &  Rawle,  189. 


OP  DECLARATION. 


29 


ATTOB- 


B  ids  own  person,  according  to  the  liberties  and  privileges  of  the  said  court 
far  such  attomies,  and  other  officers  of  the  court  aforesaid,  from  time  imme-   ^""*' 
[ Borial  used  and  approved  of  in  the  same  court,  complains  of  0.  D.  being  in 
pftecQstodj,  &c. — 2  Saund.  1,  n.  1.     {Same  Conclusion  as  in  other  cases,y 

Pledges,  &c. 


Bill 

against  do. 
(c). 


r  *3o  1 

« 

Declara- 
tion when 
the  cause 
of  action 
accrues, ' 
and  the 
bill  is  filed 
in  vaca- 
tion (6) 


—  (to  wit.)  A.  B.  complains  of  0.  D.  gentleman,  one  of  the  attomies 
tlie  coTirt  of  our  lord  the  now  king,  before  the  king  himself,  being  present 

in  court  in  his  own  person,  of  a  plea  of  trespass  on  the  case  {or  as  the 
w).  For  that  whereas,  &c.  {Instead  of  the  words  at  the  end,)  "and 
sfore  he  brings  his  suit,  &c.''  say  "  he  prays  relief,"  &c.  (rf). 

Pledges,  4;c. 
^Elknhorough, 

Michaelmas  Term,  1  Wifl,  4. 

—  (to  wit.)  Be  it  remembered,  that  on  the day  of (/),  in 

llielstyear  of  the  reign  of  our  lord  the  now  king,  A.  B.  brought  into  the 
ifioeof  the  clerk  of  the  declarations  of  the  court  of  our  said  lord  the  king, 
'  "ire  the  king  himself,  according  to  the  course  and  practice  of  the  same 

,  his  certain  bill  against  G.  D.  gentleman,  one  of  the  attomies  of  the 

coart,  and  filed  the  same  bill  as  of  Michaelmas  Term,  in  the  first  year 

e  reign  of  our  said  lord  the  king,  which  said  bill  follows  in  these  words, 

is  to  say, (to  wit.)  A.  B.  complains  {as  ante,  29. — See  5  T.  R. 

).  2Sannd.  1,  n.  A,)  . 

yrmtgh. 

Michaelmas  Term,  1  Will,  4. 

—  (to  Wit.)  A.  B.  complains  of  C.  D.  Esquire,  marshal  of  the  Marshal-  ^-  against 
rf  our  lord  the  now  king  before  the  king  lumself,  present  here  in  court,  ghai^)' 

^te  own  proper  person,  of  a  plea  of  trespass  on  the  case  {or  as  the  plea 
For  diat  whereas,  Ac.     {Here  state  the  catese  of  action,  afid  conclude 
\fM»cs :)    To  the  damage  of  the  said  A.  B.  of  £ —  and  heretofi)re  he 
IJ8  relief,  Ac.  Pledges,  &c. 

■ 

tke  Common  Pleas. 

Michaehnas  Term,  1  Will,  4. 
[  - —  (to  wit)  C.  D.  was  attached  by  his  majesty's  writ  of  privilege  issu-  I>«clAra^ 
pig  (mt  of  his  said  Majesty's  Court  of  the  Bench  here,  to  answer  unto*  A.  B.  ^^ftomey 
|p»tlenian,  one  of  the  attomies  of  the  same  court,  according  to  the  liberties  of  C.  P. 
pipriTileges  of  the  same  court,  for  such  attomies,  and  other  officers  of  the  (*)• 
J^  court,  fi-om  time  immemorial  used  and  approved  of  therein,  of  a  plea  of 
Np«a8  on  the  case  (or  as  the  plea  is) ;  and  thereupon  the  said  A.  B.  in 
w  own  person,  complains,  whereas,  Ac. 
^*«ctefe  as  usual,)  Pledges,  Ac. 


^fieelmu,  2Bicli.C.P.  90— Bleas.  A. 

(4^  omiaHion  of  these  words  is  not  a 
ofdanumr.— .Andr.  Rep.  247. 
^  See  ante,  toL  L  Joinder  of  Actions. 
^?^  day  is  a  day  of  the  Term  so  as  to 
wis  bOl  without  a  memorandom;  and 
phintiffiBto  act  in  soch  case  as  to  notice 
Be  6  J.  B.  Moore,  426. 

^JL  .3 


{/)  The  day  of  filing  the  biO,  but  though  a 
wrong  day  be  stated,  evidence  will  be  allowed 
to  correct  the  mistake. — 5  B.  &  A.  847. 

{g)  The  like  in  debt,  see  post,  419.  If  the 
bill  be  filed  in  vacation,  the  form  will  be  as  that 
against  an  attorney,  supra  mutatis  mutanrlis. 

(A)  See  other  forms,  1  Rich.  C.  P.  45r),  259. 
Morg.  Preo.  480.— LiL  Ent  27,  65,  88. 


«gl  BBGINNINGS   AND   GONOLUSIONS 

^In  the  Common  Pieces. 

Michaelmaa  Term^  1  Will  4. 
To  the  Justices  of  our  Lord  the  King 

of  the  Bench. 

^^^.  (to  wit.)  A.  B.  by  E.  F.  his  attorney,  complains  of  0.  D.  gentleman, 

Storn«y^  One  of  the  attomies  of  his  Majesty's  Court  of  the  Bench  here,  present  here  in 
C.  P.  (t).    court  in  his  own  person,  of  a  plea  of  trespass  on  the  case,  Slc.  {or  as  the  plea 
is).    For  that  whereas,  &c.     {Conclude  as  in  K.  B.     1  Rich.  C.  P.  262. 
Andr.  Rep.  247.  > 

In  the  Common  Pleas. 

Michaelmas  Term^  1  Witt.  4. 

ti^^ST"         ^^  yfit)  Be  it  remembered,  That  on next  after in 

on  after  ap.  ^^^  Bsme  Term,  A.  B.  came  into  his  Majesty's  Court  of  the  Bench  here,  by 
pearanoe.  E.  F.  his  attorney,  and  brought  into  the  same  court  here  his  certain  bill 
against  C.  D.  gentleman,  one  of  the  attomies  of  the  said  Majesty's  Court  of 
the  Bench  here,  present  here  in  court,  in  his  own  person,  of  a  plea  of  tres- 
pass on  the  case  {eis  the  plea  is) ;  and  there  are  pledges  for  the  prosecutioa 
thereof,  to  wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows  in  theaa 
words,  that  is  to  say,  To  the  justice  of  our  lord  the  king  of  the  Bendh, 

to  wit,  A.  B.  by his  attorney,  oompkuns  of  0.  D.  (to  the  end 

oftheUa.) 


I  *82   ]  Ettenborough. 

Michaelmas  Term,  1  WiU.  4. 

ti^^an        ^*®  ^*"^  ^'  ■^*  ^?  ^'  ^'  ^^^  ^  admitted  by  the  court  of  our  M 

i^n/in '^  the  now  king  before  the  king  himself,  here  to  prosecute  for  the  said  A.  Bj 
E.  B.  (/).  who  is  an  iii&nt  within  the  age  of  twenty-6ne  years,  as  the  next  friend  of 

the  said  A.  B.  complains  of  C.  D.  being,  &c. [2  Saund.  117  £     Tidd'f 

Pract.  9th  edit.  99.] 

In  the  Common  Pleas. 

Michaelmas  Term,  1  Will.  4. 

1^®°^^         •  (to  wit.)  C.  D.  -was  attached  to  answer  A.  B.  of  a  plea  of  tres- 

iiXit^in^  pass  on  the  case  {as  the  plea  is,)  and  "^ thereupon  the  said  A.  B.  by  E.  F« 
C.  P.  who  is  admitted  by  the  court  of  our  lord  the  king  of  the  bench  here,  to  profl- 

[   ^^33  ]  ecute  for  the  said  A.  B.  who  is  an  in&nt  within  the  a^  of  twenty-one  years. 

as  the  next  friend  of  the  said  A.  B.  complains  that  Whereas,  &o. 


ASSiaNEBS  OF  BANERXTFTS,  %C. 

EUenborough. 
Com-  Michaelmas  Term,  1  Wm.  4. 

menoement     (to  wit.^  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  E.  F, 


(0  See  other  fbnns,  in  1  )tioh.  C.  P.  262.     edit  80.— Plead.  Aaaost  805. 
264— Plead.  Asdst  305.    It  aeems  a  Seijeant      '  (;' )  See  form.  Plead.  A.  160. 
must  be  sued  by  original. — ^Tidd's  Prao.  9tb 
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I  bttknipt,  acoording  to  the  Statute  {k)  in  force  concerning  bankrupts,  assiqkees. 
toinf]m  of  G.  IL  being,  &c.  {as  ante,  12.)     For  that  whereas,  &c.     {See  of  decianv- 

/orflU,  pasi^  97.)  Hon  by  aa- 

signees  of 

(to  wit.)  E.  F.  was  attached  to  answer  A.  and  B.  assignees  of  the  1^.5?!). 

state  and  e&cts  of  G.  D.  a  bankrupt,  according  to  the  Statute  in  force  con-  rm.   111^  • 
eenung  bankrupts,  of  a  plea  of  trespass  on  the  case  {as  the  plea  is)  ;  and  q^  p, 
tkreapon  die  said  A.  and  B.  assignees  as  aforesaid,  bj  6.  H.  their  attorney, 
eooplun  that,  Whereas,  &o.     {See  form j  post,  97.) 

(to  wit)  A.  B.  and  C.  (the  said  B.  and  C.  being  assignees  of  the  By  one 

ftbto  and  effects  of  £.  F.  a  baiikrupt,  according,  <&c.  as  above)  complain,  ^^^^ 
Ac    {See form,  post,  101,)  ^eJot 

another. 

(to  wit.)  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  I.  E.  By  aaign- 

iknknipt,  under  and  by  virtue  of  a  commission  of  bankruptcy  duly  issued  ®^  ^^  '^® 
nd  awarded  against  the  said  I.  K.  and  E.  F.  and  G.  H.  assignees  of  the  banknq>tB 
state  and  effects  of  L.  M.  a  bankrupt,  under  and  by  virtue  of  a  commission  under  sev- 
it  bankrnptcy  duly  issued  and  awarded  against  the  said  L.  M.  according  to  ^^^  9^^'^ 
Ke  Statute  in  force  concerning  bankrupts,  complain  of  0.  P.  being  in  the  to  recover  a 
JBtttody,  dec    For  that  whereas,  &c. 

(to  wit)  A.  B.  assignee  of  the  debts,  estate,  and  effects  of  C.  D.,  gy  ^^e 
Jtofore  an  insolvent  debtor,  and  duly  discharged  from  imprisonment  ac-  sEignees  of 
'*  g  to  the  force,  form,  and  effect  of  an  act  of  parliament  made  at  West-  ^^""J^^^ 
?r,  in  the  7th  vear  of  the  reign  of  his  late  Majesty  King  George  the  ^,^  ^^^^ 
th,  intituled,  "An  act  to  amend  and  consolidate  the  laws  for  the  relief 
iwolvent  deljtors  in  England,"  according  to  the  force,  form,  and  effect  of 
«id  act,  complains  of  E.  F.  being,  Ac.  {if  in  C  P.  or  Exchequer,  alter 
commencement  accordingly.)     For  that  whereas,  heretofore  and  before 
said  C.  D.  subscribed  his  petition  for  his  discharge  from  imprisonment, 
"      to  the  provisions  of  the  said  statute,  to  wit,  on,  Ac.  at,  &c.     {See 
*  forms  in  assumpsit,  post,  101 ;  and  in  trover,  post,  888.) 

- —  (to  wit.)  R.  B.  assignee  of  the  remaining  debts,  estate  and  effects  of  ^^  *^*  *f" 
A-  an  insolvent  debtor,  and  dulv  discharged  from  imprisonment  in  pur-  llf^^u 
of  an  act  of  parliament  maae  at  Westminster;  in  the  7th  year  of  the  vent,  after 
of  his  kte  Majesty  King  George  the  Fourth,   intituled  "  An  act  to  *^®  ^™°^" 
i  and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  Eng-  ^^  ^^^ 
I"  the  said  R.  B.  having  heretofore  been  appointed  an  assignee  of  the  signee  by 
estate,  and  effects  of  the  said  T.  A.  remaining'  unsettled,  undisposed  **»«  l»f>i- 


dcbt  due 
to  the  joint 
estate  (/) 


WTheSlitafte  now  m  ibroe  is  the  6  Geo. 
18-   See  firms*  Morg.  Free.  46S.    Plead. 
811^2  Bieh.  C.  P.  80,  98.-;-Ln.  £nt 
As  to  lioir  assignees  sae  when  there  are 
flommiaMons,  Stc  see  ante,  voL  L  16. 
tnitee  or  assignee  of  a  bankrupt  under 
'  Sequestration  Acts,  has  no  power  to 
ttii  eoontry  on  a  clune  in  acHon^-^A 
^  66dw.-«  M.   &  &  126.    The  prece- 


dent therefore  on  this  head,  inserted  in  prior 
editions  of  this  work  is  omitted. 

(/)  .See  ante,  toL  L  16.— 2  J.  B.  Moore,  8. 

{m)  The  statute  now  in  force  concernuig 
insolvent  debtors,  is  the  7  Geo.  4.  c.  57.  See 
the  prtbedeat,  1  Wentw.  868.  See  also,  as  to 
actions  bj  assignees  of  an  insolvent,  and  when 
th^  should  sue,  ante,  voL  i.  17,  61. 


I  Swis  to  vliat  is  a  sofSdflnt  arennttnt  of  the  plaiatiff's  title  to  sue  as  assignees,  Fletcher 
-t-Pcpsnetat,  6DOW.  &  RyL  1. 
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AsaiQKExs.  of,  and  not  applied  by  one  A.  N.  before  then  assignee  of  the  debts,  estate, 
and  effects  of  the  said  T.  A.  the  said  A.  N.  having  before  then  been,  madsx 
and  by  virtue  of  the  said  act  of  parliament,  removed  from  such  trust  and 
oflSce  as  assignee  as  aforesaid,  complains  of  R.  S.  &c.  {Proceed  as  usual  as 
in  other  actions  at  the  suit  of  ctssignees^  as  post,  101.) 
Concluaon  To  the  damage  of  the  said  plaintiff,  as  assignee  as  aK>resaid,  of  £ —  and 
in  K.  B.     therefore  he  brtogs  his  suit,  &c.  Pledges,  Ac. 

f  bankrupt  Whereof  the  said  plaintiff  saith,  that  as  assignee  as  aforesaid  he  is  injured, 
or  insoi-  and  has  a^  such  assignee  sustained  damage  to  the  amount  of  £ —  and  ther^- 
vent.         £      ^   brinffs  his  suit,  &c. 

The  like  in  50  ««  o«uv,  w^y. 

C.  P. 


EXECUTOBB 

MlNMXaA- 
TORS. 


[    *84    ]  *BT  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 

Ellenborough. 

Michaelmas  Term,  1  WilL  4. 

Beginning       (to  wit.)  A.  B.  cxecutor  of  the  last  will  and  testament  of  E.  F.  de- 

of  a  decla-  ceased,  complains  of  C.  D.  executor  of  the  last  will  and  testament  of  6.  H.  de- 
MfoKcu-  ceased,  being  in  the  custody,  &c.  (Ante,  12.  See  1  Saund.  112,  N.4,  2.  The 
tor  against  form  is  the  same  against  an  executor  de  son  tort,  1  Saund.  265.  In  debt, 
?^^^*°'  whether  by  or  against  an  executor  or  administrator,  omit  the  word  **  otces  to 
f^f'^'     and,''    See  ante,  13.) 

The  like  in      (to  wit.)  C.  D.  executor  of  the  last  will  and  testament  of  G.  H.  de- 

C-  P.  ceased,  was  attached  (or,  *'  summoned  ")  to  answer  A.  B"  executor  of  the 
last  will  and  testament  of  E.  F.  deceased,  of  a  pi  a  of  trespass  on  the  case 
{or  as  the  plea  is)  ;  and  thereupon  the  said  A.  B.  executor  as  aforesaid,  bj 
G.  H.  his  attorney,  complains  that,  Whereas,  &c. 

By  the  ex-      (to  wit.)  A.  B.  executor  of  the  la^t  will  ana  testament  of  E.  F.  de- 

an\iecu-  ceased,  which  said  E.  F.  in  his  life-time  and  at  the  time  of  his  death  was  ex- 
tor,  ecutor  of  the  last  will  and  testament  of  G.  H.  deceased,  complains,  &c. 

S^n  J  «";        See  a  form,  post,  104. 

viving  ex-  J  r      J 

ecutor. 

By  hus-  See  a  form,  post,  105. 

band  and 

utrix.  See  a  form,  post,  106. 

Against  an  ,  • 

executor.  (to  wit.)  .  A.  B.  administrator  of  all  and  singular  the  goods,  chat- 
By  an  ad-  tels,  and  credits  which  were  of  E.  F.  deceased,  at  the  time  of  his  death,  who 
MaiJMtan'^  died  intestate,  complains  *of  C.  D.  administrator  of  all  and  singular  the  ffoods, 
adminia-     chattels,  and  credits  which  were  of  G.  H.  deceased,  at  the  time  of  his  death, 

trator  in  -^ho  died  intestate,  being  in  the  custody,  &c.  (Ante,  12.  See  forms,  post, 
K.  B.(o).  -inq    tL 

\   *36  ]        ' 

By  an  ad-       (to  wit.)     C.  D.  administrator,  &c.  {as  ante^  84,)  was  attached  (or 

ministrator  q^  (jg|j^  qj.  covenant  "  Summoned")  to  answer  unto  A.  B.  administrator.  Ac. 

against  an      i.        ^         a  ^  ' 

adminis-      of »  pl^a,  &C.  ' 

Isrator  m 

P  p  (n)  See  forms,  2  Rich.  C.  P.  142.— Head.         (0)  See  a  precedtot,  Plead.  A.  869,  &o. 

A.  9.  846— LU.  Ent.  26,  7.  50.  • 
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—  (to  wit.)  A.  B.  administrator  (with  the  last  will  and  testament  of  ^7  ^  ^' 
£.  C.  deceased,  annexed)  of  all  and  singular,  the  goods  and  chattels,  rights  JL^iJ^*^' 
mi  credits,  vbich  were  of  the  sai^  G.  G.  deceased,  at  the  time  of  his  death  non  vritk 
}&  unadministered  by  W.  B.  and  E.  S.  in  their  life-time,  now  respectively  ^  annex- 
leoeased,  and  which  said  W.  B.  and  E.  S.   in  their  life-time,  and  at  their 
jbtbs,  were  the  executors  of  the  said  last  will  and  testament  of  the  said  G. 
fe  deceased,  oomplains  of  G.  H.  being  in  the  custody,  &c.     {See  form,  post, 
HI.) 


I 

[   See  a  form,  poiSt,  110.  By  an  ad- 

I  *  ministrator 

I  &e «  fonn,  post,  111.  ^J^ 

89tate. 

(to  wit)  A.  B.  administrator  of  all  an4  singular  the  goods  and  chat-  By  asur- 
Iris  and  credits  of  E.  F.  deceased,  limited  until  the  orignal  will  and  testa-  ^?'^?^' 
•Hit  of  the  said  deceased,  or  an  attested  copy  thereof,  should  be  brought  into  ^j,^ 

Eleft  in  the  Registry  of  the  Court  of  the  Registry  of  the  Archbishop  of  By  an  ad- 
^    terburj,  Primate  of  all  England,  and  Metropolitan,  and  lettei«  of  admin-  ministnitor 
ition  to  the  same  annexed,  of  all  and  singular  the  goods  and  chattels  and  ^^^  "?" 
its  of  the  deceased,  should  be  applied  for  and  granted  by  the  same  court,  gix«a  ^iu" 
no  further  or  otherwise,  or  in  any  other  manner,  complains,  &c.     For  or  a  copy 
whereas,  &c.  {as  2istial  in  other  actions  at  the  suit  of  an  adminis-  ^*^^^i^ 

see  forms,  post,  109.)     Yet,  &c.  {as  post,  35  a)  nor  to  the  said  into  the 
dff  after  the  death  of  the  said  E.  F.  (to  which  said  plaintiff,  after  the  Archbiah- 
of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  administration  of  all  and  sin-  °P*®  ^^^"^ 
the  goods,  chattels,  and  credits,  which  were  of  the  said  C.  D.  at  the 

o{  his  death,  limited  until  the  original,  &c.  {as  above)  by was 

Kted.    To  the  damage  of  the  said  plaintiff  as  administrator  as  aforesaid,  Pro&rt 

therefore  he  brings  his  suit,  &c.  with-  this  that  the  original  last  will  and 

unent  of  the  said  deceased,  or  any  authentic  or  other  copy  thereof,  hath 

yet  been  brought  into  or  left  in  the  Registry  of  the  Court  of  the  Arch- 

of  Canterbury,  and  letters  of  administration,  with  the  same  annexed, 

[aD  and  singular  the  goods,  chattels,  and  credits  of  the  said  deceased,  been 

led  &r  or  granted  by  the  8am&  court,  and  the  said  letters  of  administra- 

iffe  now  in  full  force  and  effect. 

I  See »  form,  post,  113.  ^^Sb-'" 

tarator  de 

And  the  said  A.  B.  brings  into  court  here  the  letters  testamentary  of  the  ^^^  ^oa 
N4  E.  F.  deceased,  whereby  it  fiilly  appears  to  the  said  court  here,  that  the  ^n^Lxof 
NIA.  B.  is  executor  of  the  last  will  and  testament  of  the  said  E.  F.  de-  Profertby 
Ipwd,  and  hath  the  execution  thereof,  &c.  *»  execu^ 

'  '  •  tor  in  K, 

n  /*»^ 

^aaid  A.  B.  brings  into  court  here  as  well  the  letters  testamentary  Profert  by 
said  E.  F.  deceased,  as  the  letters  testamentary  of  the  said  G.  H.  de-  «» execu.. 
bI  whereby  it  fully  appears  to  the  said  court  here  that  the  said  E.  F.  in  ^^^ 
Ii&-time  was  executor  of  the  last  will  %rid  testament  of  the  said  G.  H.  (^). 
and  that  the  said  A.  B.  is  &ecutor  of  the  last  will  and  testament 
and  E.  F.  deceased,  and  hath  the  execution  of  the  last  wills  and  testa- 
rfdie  said  E.  F.  and  G.  H.  respectively,  &c. 

Thspfoftrt  is  not  neceflBuy  until  deo-         (q)  See  forma  Co.  Ent.  1.  V— lal.  Ent.  166, 
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joBcuTOR       gee  a  form,  post,  105. 


AUD  AD- 
MINIBTB  Jl- 


TOBSc  (  To  the  end  of  cUl  the  counts  in  the  dficlaration,)-^Yet  the  said  defend 

P.-ofert  by  ^^^  ^^^  regarding  his  said  promises  and  undertakings,  but  contriving  and  in 
a  suryiving  tending  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the  sail 
executor,  plaintiff  as  administrator  as  aforesaid,  after  the  death  of  the  said  E-  ¥.  i 
of^dSb^  which  said  plaintiff  after  the  death  of  the  said  E.  F.  to  wit,  on  &c.  {date  4 
ration  by  grant)  at  &c.  {venue)  aforesaid,  administration  of  all  and  singular  the  goot^ 
an  admin-   chattels,  and  credits,  which  were  of  the  said  E.  F.  deceased,  at  the  time  di 

^j^tor  in   jjig  (Jeatii,  who  died  intestate,  by  ( christian  name  of  the  ArchbishoK 

r  *^^  I  ^^')  ^  Divine  Providence^  Archbishop  of  Canterbury,  Primage  of0 
I  oo  J  England,  and  Metropolitan  («),  in  due  *form  of  law  was  granted,  in  tlij 
behalf,  hath  not  as  yet  paid  the  said  sums  of  money,  or  any  part  tBereof,  ^ 
the  said  £.  F.  in  his  life-tinti,  or  to  the  said  plaintiff,  since  the  death  of  tfa 
said  E.  F.  (although  often  requested  so  to  do)  ;  but  he  so  to  do  hath  hither^ 
wholly  refused,  and  still  reftises  to  pay  the  samr.  or  any  part  thereof,  to  t^ 
said  plaintiff,  to  the  damage  of  the  said  plaintiff,  as  administrator  as  aforesai 

of ;  and  therefore  he  brings  his  suit,  &c.     {Add  a  profert  to  the  letter 

of  administration,  as  next  form.) 

^^^^m-       (  ^^  ^^  ^^  ^f  '^^  declaration  to  the  word  ^^suit ''  i^c,  ut  supra.)  An 

istrator  in   the  said  plaintiff  brings  into  court  here  the  letters  of  administration  of  th 

K.  B.         said  archbishop,  (or  "bishop,")  which  gives  sufficient  evidence  to  the  sai 

court  here  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid 

the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit  the  daj 

and  year  in  that  behalf  above  mentioned,  &c. 

Pledges,  &c. 
^*^i^^in^  And  the  said  plaintiff  brings  into  court  here  the  letters  of  administratio) 
Istrator  de  of  the  said  archbishop,  which  give  sufficient  evidence  to  the  said  court  h^d 
bonis  non  of  the  grant  of  administration  to  the  said  E.  F.  as  aforesaid,  as  also  the  Id 
°^.  *^/^'  ters  of  administration  of  the  said  archbishop,  after  the  death  of  the  said  1^ 
tor  (0-  ^-  ^  ^^^  ^^^  plaintiff  as  aforesaid,  which  give  sufficient  evidence  to  the  sal 
court  here  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  ik 
respective  dates  whereof  are  the  days  and  years  aforesaid  in  that  behalf. 

Pledges,  &c. 

Profert  by  And  the  said  plaintiff  brings  here  into  court  the  letters  testamentary  c 

pn  admin-  the  Said  G.  C.  deceased,  whereby  it  appears  that  the  said  W.  B.  and  E.  S 

with*the  ^®^^  executors  of  the  last  will  and  testament  of  the  said  G.  C,  and  in  thei 

will  an-  life-time  had  the  execution  thereof.     And  the  said  plaintiff  brings  here  int 

nexod.  court  the  letters  of  administration  of  the  said  archbishop,  which  gave,  Ac 

{Conclude  as  in  the ahove form.) 

»        •       - 

(r)  See  forms,  LiL  Ent  166, 166,  899;  and  itaUcs,  say  *<  by  A.  B.  Ticar-gen^rat  and  ofli 

as  to  administration  by  a  diooese  Com.  Rep.  17.  cial  principal  of  the  Lord  Bishop  of  Chester." 

(«)  This  is  to  be  taken  from  the  grant  of  the  (<)  The  production  of  this  profert  is  sofB 

administration.       If  the  administration  was  cient  eyidence  without  the  production  of  tii 

granted  by  the  vicar-general  and  official  prin-  original  grant  to  the  deceased  administxattt 

cipal  of  a  bishop,  instead  of  the  words  in  •!  B.  &  C.  160, 
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BT  CLSRKS  OR  TRBASURERS  APPODTTED  TO  SUB  BY  STATUTE. 
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&C.  UNDEft 
STATUTES. 


Doolaratioii 
by  a  clerk 
or  treasu- 
rer to  trus- 
tees &c. 
empowered 
to  sue  un- 
der a  stat- 
ute. 


(venue)  (to  wit,)  A.  B.  clerk  (or  treasurer)  to  the  trustees  for 
into  execution,  and  acting  under  and  by  virtoe  of  a  certain  act  of 
ent,  made  and  passed  in  the  —  yeat  of  the  reign  of  his  present  Maj- 

[or  hte  Majesty,  King the ] ,  intituled  **  An  Act,"  Ac.  {here 

*9Ht  the  titk  of  the  act.     If  the  authority  to  sue  be  under  mare  than 

ifafttfe,  /Acti,  after  stating  the  title  of  the  first  act,  say  "  and  of  a  cer- 

other  act  of  *parliament  made  and  passed  in  the  —  year  of  the  Teign  of, 

[)  aooording  to  the  force,  form,  and  effect  of  the  said  statute  (or  statutes), 

'  'insof  C.  D.  being  in   the  custody,  Ac.  (w).     For  that,"  &c,)  state 

ipnmises  or  causes  of  action  to   have  been  made  taith,  or  to  have 

Uo  "  the  said  trustees ^^^  and  conclude  thus.     To  the  damage  of  the 

trustees  of  j£-r-and  therefore  the  said  A.  B.  as  clerk  (or  treasurer)  as 

lid,  according  to  the  force,  form,  and  effect  of  the  said  statute  (or  stat- 

i),  biings  his  suit,  Ac. 

Pledges,  Ac. 

(rmwe),  (to  wit.)  A.  B.  complains  of  C.  D.  clerk  (or  treasurer)  to  Declaration 
«  for  putting,  Ac.  (describe  him  as  directed  in  the  preceding  fonn)  agamst 
to  the  force,  form,  and  effect  of  the  said  statute  (or  jtatutes),  be-  ^  to^'^^ 


E1B  tbe  custody  of  the  marshal,  Ac.  of  a  plea  of  Ac.     For  that,  Ac.  urer. 
the  promises  or  causes  of  action  to  have  been  made  by,  or  accrued 
"  the  said  trustees^^^  and.conchide  as  usuctl.) 

(veuue)  (to  wit.)  A.  B.  clerk  (or  treasurer)  to  a  certain  company  I?eclara- 

tbe company,  according  to  the  force,  form,  and  effect  of  a  certain  Jj^t^op* 

liament,  made  and  passed  in.  the year  of  the  reign  of  his  treasurer 

Majesty  (or  his  late  Majesty  King ),  complains  of  C.  D.  being  ^  *  ^^- 

cnstody,  Ac.  of  a  plea  of  Ac.     For  that  whereas,  Ac.  {state  the  debt  ^^erTlo 
se  of  action  to  have  accrued  to  the  said  company,  and  conc/t^  sue  under  a 
I.)   To  the  damage  of  the  said  company  of  £ —  and  therefore  the  said  statute. 
B.  as  clerk  (or  treasurer)  as  aforesaid,  according  to  the  said  statute,  brings 
itit,  *c. 

I  Pledges,  Ac. 
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[  *37  ] 


U 


I.  COMMOIf  COUNTS. 


liiereM  also  (w)  the  said  defendant  afterwards,  to  wit,  on  the  day  and  The  usual 

form  of  an 

tion  rona  ihns;  For  tUt  whereu  th«  ^  de-  *^J!^ 
femdant  heretofore,  to  wit,  on  the— day  of—  oou^t. 
in  the  year  of  our  Lord — at — ^in  the  county  of 
-^wae  indebted,"  &o. 


1^  above  farm  maj  be  readily  adapted 
vtin  in  the  Common  Pleas. 
tlT  ftcn  be  no  special  eonnt  preceding 
**  vrifMtUuM  eotmt,  the  form  immedi- 
the  commencement  of  the  declare 
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BEGINNINGS   AND   CONCLUSIONS 


comcoH 

00UA1B. 


year  last  (x)  aforesaid,  at  [London,  the  venue  (y)]  aforesaid,  iras  indebled 
to  the  said  plaintiff,  in  the  [further]  sum  of  £—  of  like  {z)  lawfiil  money, 
or,  &c. 


.4l^t 


{Here  the  subject-^matter  of  the  debt  fntist  be  stated,  as  that  the  plain- 
tiff  had  sold  lands  or  goods  to  the  defendant^  or  done  work  for  hiniy  or 
had  lent  money,  6fc,  as  in  the  following  counts,  2  Saund.  850,  n.  2,  and, 
except  in  the  counts  for  money  had  and  received,  it  must  be  allied  that 
the  debt  was  incurred  at  the  defendants  request.  1  Saund.  264,  n.  the 
count  then  proceeds  as  follows  : 

and  at  his  special  instance  and  request,  and  being  so  indebted,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  daj  and  jear 
last  aforesaid,  at  [London,  the  venue]  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  last-mentioned 
sum  of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. 


The  usual  ^^^j  ^^ereas  also  afterwards,  to.  wit,  on  the  day  and  year  last  aforesaid, 
quantum  ^^  [London,  the  venue]  aforesaid,  in  consideration  "^that  the  said  plaintiff,  at 
meruit       the  like  special  instance  and  request  of  the  said  defendant,  had  before  that 

count  («)     ti^c^  ^c. 

L  ^°  J  {Here  insert  the  subject-matter  of  the  debt'  as  in  the  following  counts, 
a7id  then  proceed  as  follows :) 
he  the  said  defendant  undertook,  and  then^nd  there  faithfully  promised  the 
said  plaintiff  to  pay  him  so  much  money  zS^  ^^  therefore  reasonably  deserv- 
ed to  have  of  the  said  defendant]  and  when  he  the  said  defenda^it  should  be 
thereunto  afterwards  requested?^  And  the  said  plaintiff  avers,  ^at  he  there- 
fore reasonably  deserved  to  have  of  the  said  defendaiJOthe  further  sum  of 
£ —  of  like  lawful  money,  to  wit,  at  [London,  the  venue]  aforesaid,  i^here- 
of  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afoi 
there  had  notice.     [State  the  breach  as  postj  90.] 

f  *^*  Tth       {Same  as  the  above  quantum  meruit  to  the  asterisk,  and  then  proceed  ( 
valebant     as  the  last-mentioncd  goods,  wares,  and  merchandize,  at  the  time  of 

count(6). 


(x)  Jf  tbere  be  a  Bpecial  count  pi^ceding 
the  indebitatus  count,  it  is  usual,  especially  in 
declaration  on  bills  or  notes,  to  insert  in  the 
ooir>  aon  counts  a  day  as  recent  as  possible, 
with  reference  to  the  title  of  the  declaration, 
80  that  the  common  breach  may  appear  to  be 
after  the  money  payable  by  the  bill,  note,  &o. 
become  due.  Ciure  must  be  taken  that  the  day 
be  not  one  after  the  title  of  the  declaration; 
see  ante,  vol.  i.  285,  6. 

(y)  As  to  the  mode  of  stating  the  venue^  see 
ante,  voL  i.  248,  to  252.  When  the  venue  is 
laid  in  London,  there  is  no  occasion  to  state 
the  parish  and  ward,  and  therefore  it  is  better 
to  omit  it  Where  the  venue  is  laid  in  a  coun- 
ty general,  state  the  common  ven««,  town  and 
tiie  county,  thus:  *'at  Westminster,  in  the 
county  of  Middlesex.'*  Where  the  venue  is  in 
a  city  and  bounty  of  itself,  state  the  venue 
thus :  <'  at  the  city  of  Bristol,  and  county  of 
the  same  city;'*  and  afterwards  throughout 


state  it,  '*  at  the  city  and  county  aibresaid." 

{z)  If  the  words  **  lawful  money  of  G 
Britain  **  have  not  been  before  mentioned,  h 
insert  them,  instead  of  the  words,  "  like  la 
money."     But  &uch  words  are  altogether 
material,   and  n^   not  be  inserted,   tho 
usual  to  insert  them. 

{a)  As  the  plaintiff  may  recover  on 
indebitatus  count,  though   no  contract  ^r 
specific  price  be  proved,  the  quantum 
or  valelmnt  count,  seems  necessaiy,  and  wh 
the  declaration  is  otherwise  long,  should 
omitted.   2  Saund.  122,  n.  2.    As  to  this  ooi 
in  general,  see  Cro.  Jao.   618,   619.-~Ani 
vol  i.  SOU 

(6)  This  count  is  not  in  practice  adopted 
except  when  the  demand  is  for  goods  sold  aD< 
delivered,  or  bargained  and  sold,  and  th 
quantum  meruit  count  appean  to  be  in  al 
sufficient 
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fmi  aJe  and  delivery  thereof,  were  reasonably  worth,  when  the  said  defend-    oommoh 
nt  should  be  thereunto  afterwards  requested.     And  the  said  plaintiff  avers,    ^'"'"• 
that  the  said  last-mentioned  goods,  wares,  and  merchandize,  at  the  time  of 
I  the  said  sale  and  delivery  thereof,  were  reasonably  worth  the  further  sum  of 
;i— of  like  lawful  money,  to  wit,  at  [London,  the  venue]  aforesaid,  whereof 
[die  mi  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
had  notice. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,   &c.  at,   &c.  Indebiiatut 
(teAUtf)  was  iudebted  to  the  plaintiff  in  divers  goods  and  chattels^  to  wit  ^*^'"i"*' 
00  fish,  of  the  value  of  £10,  for  divers  tolls  or  dues,  due  and  of  right  nuse  to  pay 
tjahle  from  the  defendant  to  the  plaintiff,  on  and  in  respect  of  the  defend-,  by  chat- 
having  before  then,  used  and  enjoyed,  and  having  had  the  liberty  and  *®^  ^^^' 
il^  of  using  and  enjoying  divers  capstans,  machines,   windlasses,  and 
of  the  plaintiff,  to  haul,  and  to  assist  in  hauling,  of  divers  boats,  of  the 
^feodant,  and  of  divers  other  boats  which  the  defendant  had  used,  on  to  the 
to  wit,  at  &c.]  and  being  so  indebted,  he  the  said  defendant  in  consid- 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac, 
id^  undertook  and  then  and  there  &ithfully  promised  the  said  plaintiff 
pay  him  .the  said  goods  and  chattels  when  he  the  said  defendant  should  be 
onto  afterwards  requested.     Yet,  &c.  {stating  a  breach  in  the  non- 
of  the  goods  and  chattels.^ 


1.   *KESPECTING  KBAL  PROPERTY.  [  *39  ] 

I.  re»pe(;t- 

Tht  indebUcUtis  count  isasaiite,  37,  inserting  these  words,  "foraoer-  ^^^p^^ 
messuage,  tenement,  and  premises,  with  the  appurtenances,*  of  the  said  p^j.  afrei- 
itiff  (e),  before  that  time  bargained,  sold  and  released  (/),  by  the  said  hold  estate 
iff  to  the  said  defendant,  and  at  his  special  instance  and  request ;  and  ^^^  ^^^ 
so  indebted,'^  &c.     {Conclude  as  ante,  37.) — The  quantum  meruit  TJ^"^^^^ 
m  is  as  ante,  37,  inserting  as  follows,  "  had  before  that  time  bargained, 
aod-released  to  the  said  defendant  a  certain  other  messuage,  tenement, 
premises,  with  the  appurtenances,  of  the  said  plaintiff,  he  the  said  de- 
oodertook,"  &q.     {Conclude  as  ante,  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  cer-  Foracopy- 
inesBoages,  tenements,  and  pr^miBes,  with  the  appurtenances  (^)  before  hold  estate 

Burrender- 

Tbe  sabject-matter  of  the  above  form  is  ^"Rnf  oaa  ^Ka  /^KaaT.^a«;ATi  /^^'Doi.Va  -n  :«  ci„4.  ^"h 
6  B.  k  C.  3a5,  where  it  this  held,  that 
I  lasampeit  would  lie  for  goods  and 
The  form  may  be  readily  adapted  to 
eUffls  fin-  goods.  See  6  B.  &  C.  885,  as 
K  of  this  count.  (Roberts  r.  Beatty, 
t.  Feterow,  3  Penns.  Rep.  63,  301.) 
It  is  osoal  to  insert  these  two  oounto; 
ii  point  of  law,  it  should  seem,  from  the 
wire  Lord  Ellenborough,  of  James  v. 
^  Sttings  at  Westminster  after  Michael- 
%nDt  1816,  Sterling,  attorney  for  plain- 
(bt  ^eee  conntB  are  not  sustainable,  and 
4e  plaintiff  must  declare  specially  (1). 


(e) 


(But  see  the  observation  of  Parke,  B.  in  Slat- 
tern V.  Runder,  8  Tyr.  968. ) 

(e)  It  is  usual  but  unnecessary  and  unad- 
Yisable,  to  state  the  situation,  6  East,  348.  If 
mis-stated,  the  variance  may,  in  some  cases,  be 
ft  ground  of  non-suit,  1  Esp.  Rep.  273.  8 
Camp.  235;  but  see  1  Taunt.  570,  1.  13  East, 
9.     8  Taunt  128. 

(/  )  This  allegation  will  depend  on  the  na- 
ture of  the  conveyance,  as  whether  it  were  by 
lease  and  release,  feoffment,  &c.  If  not  con- 
veyed, only  state  the  sale. 

{g)  See  n.  (£{),ante. 

(A)  Seen,  (e),  ante. 


.0)  Levis,  Ex.  v.  CaLbertflon»  11  Serg.  &  Rawle,  49.    And  see  Wcighley*s  Adm.  v.  Weir,  2 
ABawle,811. 
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1.  RrapECT-  that  time  bargained,  sold,  and  surrendered  by  the  said  plaintiff,  to  and  for  tht 
PBOP£RTv.  ®*"*^'  defendant,  and  at  his  special  instance,  &c.  And  being  so  indebted,"  &c 
{Concl/ide  as  ante,  81.) — T/te  quantufn  m^niit  thereon^  isasatUe^SJf 
inserting/  as  follows,  ''  had  before  that  time  bargained,  sold  and  surrenderdi 
to  and  for  the  said  defendant,  certain  other  messuages,  tenements,  and  pre- 
mises, with  the  appurtenances,  he  the  said  defendant  undertook,"  &c.  (Cb/i- 
clnde  as  ante,  38.) 

For  a  The  indebitatus  count  is  as  ante,  37,  inserting  these  coords,  "  for  certain 

lenschoid     messuages,  tenements,  and  premises,  with  the  appurtenances  {k)  before  tbftti 

and  asi'^n-  ^^^^  bargained,  sold  and  assigned  *by  the  said  plaintiff,  to  the  said  defendaat^ 

ed  (O-^     and  at  his  special  instance  and  request,  for  the  remainder  of  a  certain  term 

[    *40  ]  of  years  then  to  come  and  unexpired  therein.     And  .being  so  indebted,"  &«• 

{Conclude  as  ante,  37.)      The  qita7itum  meniit  thereon  is  as  ante  37,  /«• 

sertiuff  as  folloias,  ^^had  before  that  time  bargained,  sold,  and  assigned  to 

the  said'defendant  certain  other  messuages,  tenements,  and  premises,  with 

the  appurtenances,  for  the  remainder  of  a  certain  term  of  years,  then  tc| 

come  and  expired  therein,  he  the  said  defendant  undertook,"  &c.     {ConchM 

as  ante,  38)  (1). 

For  the  * 

good  will  The  indebitatus  count  is  as  ante,  37,  inserting  these  words  "  for  the  goofl- 
^e  ^if'  ^^^^  ^^  *  certain  trade  and  business  of  the  said  plaintiff,  before  then  relin- 
quished and  given  up  by  the  said  plaintiff  to  and  in  favor  of  the  said  defend^ 
ant  and  at  his  special  instance  and  request,  and  being  so  indebted,  &Gi 
(  Conclude  as  ante,  37) —  The  quantum  meruit  thei^emi  is  as  ante,  37,  ii*^ 
serting  as  follows,  "  had  before  that  time  relinquished  and  given  up  to  aind 
in  favor  of  the  said  defendant  a  certain  other  trade  and  business  of  the  said 
plaintiff,  he  the  said  defendant  undertook,"  &c.     {Conclude  as  mite,  88.) 


neas  {I). 


For  the  The  indebitatus  count  is  a3  ante,  87,  ijisertingifi  these  words,  "forliH 

^T^'^r    g^^'^iJl  ^f  ^  certain  public-house,  commonly  called  or  known  by  the  name  oj 

hous»,"  ami  Sign  of (?/),  and  the  trade  and  business  of  him  the  said  plaintiff  of  a  puli 

the  plain- ^  lie..;   and  victualler  therein,  before  that  time  relinquished  and  given  up  by  tthj 
tiff  *a  busi-  g^j^j  plaintiff  to  and  in  favor  of  the  said  defendant,  and  at  his  special  instanoj 
in  (;n)«       ^^^  request.  And  being  so  indebted,"  &c.   {A  quantum  meruit  maybe  easU^ 
framed^  (2). 

By  outgo-  The  indebitatus  count  is  as  ante,  87,  "  for  so  much  money  before  that  time 
ing  againat  ^^^^  ^jj^j^  ^^q  ^j^^  payable  from  the  said  defendant  to  the  said  plaintiff,  upon 
tenant,  fop  ^^r,  and  in  respect  of  the  relinquishing  and  giving  up  of  certain  buildingj^ 
fixtures  erections,  and  improvements,  before  then  made  and  erected  by  said  plaintd 
^t^'Yff      ^^  *"^^  upon  certain  other  lands  and  premises,  with  the  appurtenances,  by  tb 

premiaes 

(o).  (i)  Id.  lb.  See  form,  8  D.  &  E.  90.    1  B.  &  will  sometimes  be  enforced  in  Equity.  '  1  SSai 

C.  704  S.  C.  &  Stu.  Rep.  174. 
(A)  Id.  ib.  (711 )  See  post,  44. 

^0  A  contract  for  the  transfer  of  the  good-         (n)  Ante,  89,  note  (g). 
will  of  a  business  is  good  in  law.    See  4  East,  (o)  See  special  counts,  and  notes,  poet,  891 

190.  4  £sp.  179.    Agreement  for  the  sale  of,  &c 

(1)  See  Nelson  v.  Snow,  18  Johns.  488, 

(2)  See  a  declaration  in  assumpsit,  that  defendant  in  conaderation  that  plaintiff  would  gh 
up  a  bargain  to  him,  and  permit  him  to  become  the  purchaser  of  certain  houses  bargained  ft 
by  the  plaintiff,  promised  to  pay  40/. ;  which  was  held  a  sufficient  consideration  ta  support  tli 
BotioiL    Price  V.  Seaman,  7  I>ow..  &  Kyi.  14.  &  C.  in  C.  P.  2  Bing.  487. 
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40 


^ (Untiff  before  the  time  qiiitted,  reliDqulghed,  and  given  up  to  arl  in  '•  bsipvot- 
fcw  of  the  said  defendant,  at  his  special  Id 
l» indebted/'  &c.     {Conclude  as  ante,  37.) 


jiw of  the  said  defendant,  at  his  speciaHnstance  and  request;  and  •    ag  ^^J^^^^ 


T%e  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  the  use  r  4^4]^    1 
i  Hid  occupation  of  a  certain  messuage,  tenements,  "^^and  premises  (9);  (or,  For  use 
I  efi  certain  messuage,  building,  farm  and  land,  as  the  case  is)  with  the  ap-  andoccu- 
|jw*ienances,  of  the  said  plaintiff  (r),  by  the  said  defendant,  and  at  his  hJJ^nmT 
ipeeial  instance  and  request,  and  bj  th^  sufferance  and  permission  of  the  said  land  ( p). 
jbitiSj  for  a  long  time  before  then  elaped  {s),  ^had  held,  used,  occupied,  [    *42  J 
fMBCioocd,  and  enjoyed.    And  being  so  indebted, ' '  &c.  (  Conclude  as  ante, )  37. 
^Tfte  quantum  tneruit  thereon,  is  as  qnte,  37,  inserting  as  foUotcs,  'Vhad 
tdore  that  time  suffered  and  permitted  the  said  defendant  to  have,  hold,  use, 
foeapv.  possess,  and  enjoy  a  certain  other  messuage,  tenements,  and  premises 
(«r,  a  certain  other  messuage,  buildings,  £irms,  and  land,  as  the  case  is^  ^^  ith 
tte  apportenances,  of  the  said  plaintiff,  and  that  he  the  said  defendant  nad, 
ieeording  to  the  last-mentioned  sufferance  and  permission  of  the  said  plain* 
flt  had,  holden,  used,  occupied,  possessed,  and  enjoyed  the  same  for  a  long 
xaeeof  time  then  elapsed,  he  the  said  defendant  undertook  "  &c.     {Con- 
icM  <uan/e,  38.) 


(f)7bestat  11  G^.  2.  e.  19.  s.  14.  giTes 
'  msedj,  in  order  to  avoid  difficulties  in 
OQ  ademiae.  See  the  forms,  Morgan's 
17.  2  Rich.  C.  P.  90.  LiL  Ent  38.  PI. 
•S,  215,  268,  27o.  The  statute  is  not 
Ij  referred  to  in  the  declaration. 
b  b  uweonsaiy  in  debt  or  assumpsit  fcr 
lad  ooeapatioD,  to  state  where  the  prem- 
fie,  or  a&y-of  the  particulars  of  the  demise. 
E^,  24a 

tk  T«fHie  is  not  locaL  5  Taunt  25,  exoept 
tile  •lemi:se  was  not  to  the  defendant, 
perlnps  it  may  be  local,  the  same  as  in 
ittioQ  against  the  assignee  of  the  lessee  in 
Mut  1  Sciund.  211,  n.  5. 
'Ilii  cwmt  is  sufficient,  though  the  defen- 
ftj  not  himself  have  occupied  the  pre- 
8  T.  R.  327.  16  i!ast,  33.  2  Stftrk. 
Bat  if  the  plaintiif  has  recognized 
person  as  his  tenant,  he  cannot  after- 
dttrgethe  defendant,  2  B.  &  A.  119. 
c2S6.  And  though  the  premises  d»- 
kive  been  destroyed  by  fire,  4  Taunt 
«  vhere  the  oceapation  has  been  otherwise 
"^«B8tnictiTe,  6  Bingh.  20C,  the  above 

B  eoont  will  suffice. 

■ftj  be  brought  by  the  assignee  of  the 

nw  belbre  attornment     10  East,  99,  by 

ffttieeof  a  rent^charge.     1  T.  R.  878,  by  a 

■■»*Bg  ineambeht     5  T.  R.  4.    Peake's 

2fi^--^w.  N.  P.  1812.    So  the  assignee 

ataaacy  created  by  a  parol  may,  it  should 

■^  be  sQcd  for  rent  due  in  his  own  right 

BU.  319.  A  corporation  may  be  sued  in 

at  for  use  and  occupation.   4  BIngh.  75. 

w  defendant  cannot  plead  nil  habuit    J 

n4— 2   Wils.    208;   and   therefore  it 

It  teem  material  to  allege  that  the  e»- 

^  the  plaintiff '8. 

thoe  is  an  agreement  under  seal,  ibr 
lot  ^oatunmg  any  coyenant  fi>r  the 


payment  of  rent,  this  action  may  be  supported 
4  Esp.  28. 

If  it  be  doub'ftil  whether  there  be  a  demise 
under  seal,  it  is  a<lvist\ble  to  declare  in  debt  on 
demise,  as  in  1  S.iund.  27G,  n.  1,  202,  3.  1 
New.  Rep.  104. — Lord  Rvym,  1503.  \Mth  a 
count  in  debt  for  use  and  occupation. 

This  action  for  use  and  occupation  seems 
the  only  remedy  where  there  is  no  specific  rent 
agreed  upon. — 6  B.  &  A.  322. 

When  this  action  lies  against  administrators, 
&c..  2  J.  B.  Moore,  100. — When  against  as- 
signees of  a  bankrupt,  see  ante,  vol.  i.  43. 

How  to  declare  against  executors  for  rent 
due  since  testator's  death,  1  Saund.  112,  6th 
edit     SB.  &  A.  101. 

(9'  In  Bird  v,  Wilton,  Chelmsford  Assizes, 
9th  March,  1830,  cor.  Bayley,  J.  decUration 
for  use  and  occupation  of  a  messuage  with  the 
appurtenances.  The  evidence  was  of  a  demise, 
not  under  seal  of  a  messuayt  vnth  a  garden 
and  paddock  J  and  a  point  was  reserved  as  to 
whether  this  was  not  a  variance.  Baylcy,  J. 
said,  that  stating  the  use  and  occupation  to  be, 
"  of  premises,  with  the  appurtenances,"  would 
in  general  be  safb.  On  a  motion  for  a  new 
trinl,  the  court  held  this  was  no  variance. 
Easter  Term,  1880.  S.  B.;  and  see  2  Saund. 
400. — G  B.  &  C.  251.  As  the  rent  issues  out 
of  the  realty,  if  the  demise  be  of  a  house  and 
furniture,  the  latter  need  not  be  noticed.  6 
B.  &  C.  261. 

( r )  It  is  not  necessary  or  advisable  to  state 
the  local  situation  ;  it  would  be  fatal  if  mis- 
stated, see  ante,  89,  note  a. — 3  Campb.  236. — 
—8  Taunt  128 8  M.  &  S.  380.  But  if  do- 
scribed  by  a  name  generajly  known,  a  mistake 
inay  be  immaterial.   1  Taunt.  670. — 18  East,  9. 

(«)  In  1  Rich.  C.  P.  1.  Morg.  17,  the  time  is 
stated  under  a  videlicet,  but  this  is  not  neces- 
sary. 


42  DECLARATIONS    IN    ASSUMPSIT. 

I.  BEsi'BCT.       The  indebitatus  count  is  as  dnte^  87,  inserting  these  words  "  for  the 
iHo  REAL   and  occupation  of  a  certain  fishery,  and  the  right  of  fishing  in  a  oertaiA 

For  the       ^^^®^  Called  the in  the  county  of of  the  said  plaintiff,  by  the  said 

and  occu-    defendant,  and  at  his  special  instance  and  request,  and  by  the  sufferance  and 
pation  of  a  permission  of  the  said  plaintiff  for  a  long  time  before  then  elapsed,  had  held, 
fishery  (0-  xj^sgA^  occupicd,  possesscd  and  enjoyed.     And  being  so  indebted/'  &c.     (^Con- 
clude as  ante,  87,) — The  quantum  meruit  count  thereon  is  as  ante,  37, 
inserting  as  follows,  *'had  before  that  time  suffered  and  permitted  the  said  de- 
fendant to  have,  hold,  use,  occupy,  possess,  and  enjoy  a  certain  other  fisheiy 

and  right  of  fishing  in  a  certain  other  river  called  the in  the  said  county 

of of  the  said  plaintiff,  and  that  he  the  said  defendant  had,  according  to  the 

Ias1?>menti8ned  sufferance  and  permission  of  the  said  plaintiff  had,  held,  used, 
occupied,  possessed,  and  enjoyed  the  same  for  a  long  time  before  then  elapsed, 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

For  the  use       y^^  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  use 

^*^'    of  a  certain  way  and  passage  for  divers  cattle,  waggons,  and  other  carriages, 

loaded  with  timber,  wood  and  bark,  {as  the  right  of  tray  may  be),  in,  through, 

over,  and  along  certain  closes  of  the  said  plaintiff,  before  that  time  had, 

I  ^*>*  J  *used  and  enjoyed  by  the  said  defendant,  and  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  said  plaintiff  for  a  long  time  then  elapsed,  and 
being  so  indebted,"  &c.  {Conclude  as  ante,  37.) — The  yuantimi  mentU 
thereon  is  as  ante,  87,  inserting  as  follows,)  "  had  before  that  time  suffered 
and  permitted  the  said  defendant,  by  himself  and  his  servants  and  other  persons, 
and  with  cattle,  waggons,  and  other  carriages,  to  fetch,  draw,  take,  and  carry 
away  divers  large  quantities  of  timber,  wood  and  bark  {as  the  case  is),  through, 
over,  and  along  certain  other  closes  and  parcels  of  land  of  the  said  plaintiff, 
and  that  the  said  defendant  had  accordingly  by  the  said  permission  of  the  said 
plaintiff,  by  himself  the  said  defendant  and  his  servants,  and  divers  other 
persons,  and  with  cattle,  waggons  and  other  carriages,  fetched,  drawn,  carried, 
took  and  carried  away  the  said  timber,  wood  and  bark,  tlirough,  over,  and 
along  the  said  last-mentioned  closes  and  parcels  of  land  of  the  said  plaintiff, 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

For  the  uae     The  indebitatus  count  is  as  ante,  37,  inserting  these  words  "  for  the  use  and 

^tio^^of  a  ^x^^^^P^i'^io^  of  a  certain  pew  and  seats  in  the  parish  church  of in  the  county 

pew  in  a     of by  the  said  defendant,  and  at  his  special  instance  and  request,  and  by 

ohurch.  the  sufferance  and  permission  of  the  said  plaintiff,  had,  used,  occupied,  pos- 
sessed, and  enjoyed  by  him,  the  said  defendant  and  divers  other  persons,  on 
divers  Sundays  and  holydays,  and  other  days  and  times,  for  and  during  a 
long  time  before  elapsed,  for  the  attending  and  hearing  divine  and  church 
service  performed  in  the  said  church,  and  being  so  indebted,"  &c.  {Con- 
clude as  ante,  37.) — The  quantum  meruit  theremi  is  as  ante,  37,  inserting 
as  follows  "  had  before  that  time  suffered  and  permitted  the  said  defendant  and 
divers  other  persons  to  use,  have,  occupy,  possess,  and  enjoy  a  certain  other  pew 

and  seats  in  the  said  parish  church  of in  the  county  of and  that 

he  the  said  defendant  and  the  last-mentioned  other  persons  had,  according  to 

(0  See  form  for  the  use  and  occupation  of  61.     1  Nct.  &  Man.  605,  S.  C.     Although  bj 

a  water  course,  4  B.  &  C.  S.     (As  to  the  law '  agreement  not  under  seal  no  interest  will  paw 

and  form  of  an  indebitatus  count  for  the  use  in   any  incorporeal  heredUamcnty  jet  if  a 

of  tolls  or  other  incorporeal  hereditamenia,  lessee,  or  other  party  has  had  the  enjoyment 

see  the  Mayor  of  Carmarthen  r.  Lewis,  6  Cor.  thereof,  indebitatus  assumpsit  for  -the  rent  or 

Sl  p.  608;  Bird  v.  Higginaon,  1  Harr.  &  WoU.  other  agreed  sum  may  be  supported.     Ibid.) 
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the  Iast-menti<»ied  sufferance  and  permissioif,  used,  occupied,  possessed,  and  >•  BmnEom 
enjoyed  the  same  on  divers  other  Sundays  and  holydays,  and  other  days  and  p^J^J 
times,  for  and  during  a  long  time  before  then  elapsed,  for  the  attending  and 
hearing  divine  and  church  service  performed  in  the  said  church,  he  the  said 
defendant  undertook,"  ko.     {Conclude  as  ante,  38.) 

T'he  indebiidtus  count  is  as  ante,  87,  inserting  these  words  "  for  the  use  For  the  use 
and  occupation  of  divers  seats  and  places  in  and  parcel  of  a  certain  messuage  ^d  occu- 
and  premises  of  the  said  plaintiff  by  the  said  defendai\t,  and  divers  other  ^i^^^^  * 
persons,  before  that  time  used,  occupied,  possessed,  and  enjoyed,  fot*  the  house  to 
viewing  of  a  certain  procession,  on  a  certain  day  then  passed,  and  at  the.  ^;jew  a  pub- 
special  instance  and  request  of  the  said  *  defendant,  and  being  so  itidebted,"  ^^?  pi'o<5«s- 
&c. — Conclude  as  ante,  87. —  The  quantum  meruit  is  as  ante  37,  inserting  r  *  44  i 
as  follows,  "  had  before  that  time  suffered  and  permitted  the  said  defendant 
and  divers  other  persons  to  have,  use,  occupy,  possess,  and  enjoy,  divers 
other  seats  and  places  in  and  •  parcels  of  a  certain   Qther  messuage   and 
premises  of  the  said  plaintiff,  and  that  the  defendant  and  the  said  last-mention- 
ed other  persons  had,  according  to  the  said  last-mentioned  sufferance  and  per-  * 
mission  of  the  said  plaintiff,  had,  used,  occupied,  possessed,  and  enjoyed  the 
same,   in  and  for  the  viewing  of  certain  other  procession,  on  a  certain  day 
then  past,  he  the  said  defendant  undertook,  &c.     {Conclude  as  ante,  88.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words  ^'  for  the  use  For  theiiBe 
of  a  certain  tennis  court  of  the  said  plaintiff  by  the  said  defendant,  and  at  ^^  t**^!* 
his  special  iustance  and  request,  and  by  the  sufferance  and  permission  of  the  and  rack- 
said  plaintiff,  -  before  that  time  used  in  and  for  the  playing  of  divers  lawful  ets. 
sets  and  games  at  tennis  therein,  and  for  the  use  and  hire  of  divers  dresses, 
bajls,  and  rackets  of  the  said  plaintiff,  before  that  time  let  to  hire,  to  the  said 
defendant,  to  the  special  instance  and  request,  and  by  the  said  defendant,  ac- 
cording to  that  letting  to  hire,  had  and  used,  in  and  for  the  playing  the  said 
sets  and  games,  and  being  so  indebted,"  &c.  {Conclude  as  ante,  37.) — The 
quantum  meruit  thereon  is  cls  ante,  37  inserting  as  follows,  "  had  before 
that  time  suffered  and  permitted  the  said  defendant  to  use  a  certain  other  tennis 
court  of  the  said  plaintiff,  and  that  the  said  defendant  had,  according  to  the  said 
last-mentioned  sufferance  and  permission,  before  that  time  used  the  said  last- 
mentioned  tennis  court  in  and  for  the  playing  of  divers  other  sets  and  games 
of  tennis  therein.  And  also  in  consideration  that  the  said  plaintiff,  at  the 
like  special  instance  and  request  of  the  said  defendant,  had  before  that  time 
let  to  hire  to  him  the  said  defendant  divers  other  dresses,  balls,  and  rackets 
of  the  said  plaintiff  to  be  had  and  used,  and  that  he  the  said  defendant  had 
accordingly  hsld  and  used  the  same  in  and  the  playing  of  the  said  last-men- 
tioned sets  and  games,  he  the  said  defendant  undertook,"  &c.  {Conclude 
as  ante,  88.) 

m 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  For  the 
use,  occupatiouj  and  profits  of  a  certain  inn  commonly  called  and  known  by  uscj.occu- 

the  name  and  sign  of  the Inn,  of  the  said  plaintiff  by  the  said  defend-  SJ^fite'^ 

ant,  and  at  his  "^special  instance  and  request,  and  by  the  sufferance  and  per-  an  inn  (u). 
mission  of  the  said  plaintiff  for  a  long  time  before  then  elapsed,  had,  held,  [  *45  ] 
used,   occupied,  received  and  taken  and  being  so  indebted,"  &c.      {Con- 

(tt)  Ante,  40 
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x.  BwraoT-  elude  as  ante,  87.)  The  quantum  meruU,  thereon  is  o^  ante,  87,  insert 
M>Faar  ^  OS  follows,  *''  had  before  tkat  time  suffered  and  permitted  the  said  defend? 
'  ant  to  have,  hold,  use,  and  occupy  a  certain  other  inn,  commonly  called 
of  the  said  plaintiff,  and  receive  and  take  the  profits  thereof,  and  that  he  tW 
said  defendanthad.  according  to  the  said  last-mentionedsufferance  and 
of  the  said  plaintiff,  had,  held,  and  occupied  the  said  last  mentioned  inn. 
received  and  taken  the  profits  thereof  for  a  long  time  before' then  elapsei,  M 
the  said  defendant  undertook,  &c.     (^Conclude  as  ante,  38.) 

On  11 G.  Z      "  For  that  whereas  the  said  defendant,  after  the  24th  of  June,  1738, 

for  double*  *^^^^^  ^^  *  certain  act  of  parliament  made  in  the  11th  year  of  the  reign  of 

rent,  ten-    his  late  Majesty  King  George  the  Second,  to  wit,  on  the {t)  day  of 

ant  havmg  November,  A.  D. at,  &c  {venue)  by  force  of  the  said  statute,  became' 

to^uuln    *^^  ^^^  indebted  to  the  said  plaintiff  in  a  large  sum  of  money,  to  wit,  the 
pursuance   sum  of  [XIO]  of  lawful  money  of  Great  Britain,  for  the  use  and  oocupatioa 
of  his  own  of  a  Certain  messuage  and  premises,  with  the  appurtenances,  on  the  29th  dssn 
notice  (it),  ^f  September,  A.  D.  1830,  held  by  the  said  defendant,  as  tenant  thereof  w\ 
the  salti  plaintiff,  at  and  under  the  yearly  rent  of  [^£20],  payable  quarter]^ 
[to  wit,  on,  &c.  on,  &c.  on,  &o.  and  on  &c.]   {according  to  the  fact)  by  thi 
said  defendant,  and  at  his  special  instance  and  request  for  a  long  space  o^ 
time,  to  wit,  from  the  29th  September,  A.  D.  1830,  till  the  said  25th  De^' 
cember,  A.  D.  1830,  {according  to  the  fact)  h&d,  used,  occupied,  possessed^ 
and  enjoyed,  notwithstanding  a  certain  notice  thereof  given  by  the  said  de-' 
fehdant  to  the  said  plaintiff  of.  his  intention  to  quit,  and  that  he  the  Baid- 
defendant  would  quit  and  deliver  up  unto  the  said  plaintiff  the  said  me^oa^'* 
and  premises,  with  the  appurtenances,  upon  the  said  25th  December,  A.  D. 
1830,  and  being  so  indebted,"  &c.     {Conclude  <is  ante,  37.) 

For  the  use       The  indebitatus  count  is  as  ante,  ZT,'insertifig  these  words,  "  for  the  use 
Uuid^nd*   of  certain  pasture  land  of  the  said  plaintiff,  and  the  eatage  of  the  grass » 
eatage  of    thcreon  growing,  by  him  the  said  plaintiff  before  that  time  let  to  the  said  de- ' 
the  gra£8.    fendant,  and  "^at  his  special  instance  and  request,  and  by  the  said  defendant" 
r^^«4.f;  1  ^<^^^i^g  ^  ^^^^  letting,  had  and  used  in  and  for  the  depasturing  of  cattle^ 
^  J  for  a  long  time  before  then  elapsed,  and  being  so  indebted,"  &c.     {Con- 

elude  as  ante,  37.) — The  quantum  meruit  thereon,  is  as  ante,  37, 
inserting  as  foUotos,  **  had  before  that  time  suffered  and  permitted  the 
said  defendant  to  have  and  enjoy,  and  that  the  said  defendant  had  ac- 
cordingly bad  and  enjoyed  certain  other  pasture  land  of  him  the  said  plaintifl^ 
and  the  eatage  of  certain  grass  thereon  growing,  in  and  for  the  depasturing 
of  certain  other  cattle,  for  a  long  time  before  then  elapsed,  he  the  said  de- 
fendant undertook,"  &c.     {Conclude  as  ante,  38.) 

uj»  w«u^        ^^^  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  Ae  . 
pation,  and  use,  occupation,  and  enjoyment  of  a  certain  barn  and  bam  yard  {according 


(w)  See  a  good  precedent  with  notes,- and  a 
BUggestion  that  the  venue  is  local,  2  Went  64, 
65;  see  also  a  precedent  and  law,  2  B.  &  A. 
652;  see  also  the  notes,  Chit  Col.  Stat  1  vol. 
u47.  The  remedy,  when  the  landlard  gives 
notice  to  quit,  is  debt  for  doable  value,  4  Geo. 
2.  C.  28.  8.  1.  and  see  a  form  of  declaration 
for  it,  post,  498. 

(x)  Any  day  before  the  title  of  declaration. 


(y)  This  count  is  proper  where  the  defend* 
ant  has  the  use  of  the  land,  and  turns  on  hii 
cattle  himself.  IVhen  the  plaintiff  retains  the 
land  in  his  own  possession,  and  depastures  the 
defendant's  cattle  himself,  the  counts  are  fer 
agistment,  as  post,  59;  and  when  cattle  are 
taken  care  of  under  cover,  or  in  a  straw  yard, 
then  tlie  precedent  is  as  post,  59. 
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fact)  and  premises,  with  the  appurtenances,  and  of  certain  prsedial  ^  mspect- 
of  the  said  plaintiff  by  the  said  defendant,  and  at  his  special  instance  j!^^^^^ 


leqaest,  aad  by  the  sufferance  and  permission  of  the  said  plaintiff  for 
1^  time  before  then  elapsed,  had,  held,  used,  occupied,  received,  taken  enjoyment 
lenjojed,  and  being  so  indebted,"  A;c.  {Conclude  as  ante,  37.)— ^TAe'^P^^" 
^-'•iiii  meruit  thereon  is  as  ante,    37,  inserting  as  follows,    **  had  pHBdial 

and  permitted  the  said  defendant  to  have,  hold,  use,  occupy,  re-  tithes. 
*,  take  and  enjoy,  a  certain  other  bam  and  bam  yard  {according  to 
*>faet)  and  premises,  with  the  appurtenances,  and  certain  other  prsedial 
of  the  said  plaintiff,  and  that  he  the  said  defendant  had  according  to 
land  last  mentioned  sufferance  and  permission,  had,  used,  occupied,  re- 
taken, and  enjoyed  the  same  for  a  long  space  of  time  beftre  then 
L  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

indebiiaitis  count  is  a*  ante,  87,  inserting  these  words,  "for  the  For  the  nee 
_  occupation  of  a  certam  [messuage  and  buildings,  lands  and  premises,  ^^i 
the  s^purtenances,  and  certain  tithes  of  the  said  plaintiff  by  the  said  luids,  with 
it,  and  at  his  special  instance  and  request,  and  by  the  8ufferan<^  and  the  right 
ion  of  the  said  plaintiff,  for  a  long  time  before  then  elapsed,  held  and  ^^^^  *  ® 
1,  and  for  certain  tithes  whereof  the  said  plaintiff  was  the  proprietor,  r   ^a^  -i 
and  arising  from  and  out  of  certain  lands  and  premises  in  the  occupa-  *-  -' 

icf  the  said  defendant,  and  by  the  said  defendant,  before  that  time,  and  / 

special  instance  and  request,  and  by  the  sufierance  and  permission  of 
plaintiff,  had  taken  and  retained  to  his  the  said  defendant's  own  use, 
so  indebted,"  &c.     {Conclude  as  ante,  37. — A  quantum  meruit 
be  readUy  framed.^ 

\e  indebitaius  cotmt  is  asi  ante,  87,  inserting    these  words,   "  for  For  the  use 
and  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  patio^  ©If" 
parcel  of  a  certain  dwelling-house  {z)  by  the  said  defendant,  and  at  unfumish- 
'  instance  and  request,  and  by  the  sufferance  and  permission  of  the  «1  lodgings 
intiff^  for  a  long  space  of  time  beTore  then  elapsed,  had,  held,  used, 
possessed,  and  enjoyed,  {a),  and  being  so  indebted,"  &c.     {Con^ 
ante^  87) — The  quantum  meruit  thereon  is  as  ante,  87,  m- 
Jbllaws,   ''  had  before  that  time  |>ermitted  the  said  defendant 
hold,  use,  occupy,  possess,  and  enjoy,  certain  rooms  and  apart- 
oC  the   said  plaintiff,  in  and  parcel  of  a  certain  other  dwelling- 
and  that  he  the  said  defendant  had,  according  to  the  said  last-mentioned 
and  permission  had,  holden,  used,  occupied,  possessed,  and  en- 
tile same  for  a  long  space  of  time  then  elapsed,  he  the  said  defendant 
>k,"  Ac.     {Conclude  as  ante,  88.) 

indebitatus  count  is  as  ante,  87,  inserting  these  words,  "for  the  For  the  use 
occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  in  !|^^o^^of' 
el  of  a  certain  dwelling-house  (c),  by  the  said  defendant,  and  at  his  ftirnished 
istanoe  and  request,  and  by  the  sufferance  and  permsssion  of  the  said  lodgings 
tar  a  long  space  of  time  before  then  elapsed,  had,  held,  used,  oc-  ^^' 


m  UOt  BtCeBBBTy 


nor  adTiflable  to  state* 

,  anterSQ,  n.  (a). 

*aant  m  suatelnable,  tfaonglvthe  de- 

fWr  btre  lefased  to  occupy,  though 

"  it  m  mdrimMe  to  declaore  on  the 


agreement,  ante,.  41,  n. 

(6)  See  form.  Plead.  Ass.  282. 

(c)  It  is  not  necessary  nor  adTisahle  to  state 
the  local  situation,  ante,  p.  89,  n.  (5). 


'V'48  DECLARATIONS   IK   ASSUMF3IX. 

X.  MSPECT-  ciipied,  possessed,  and  enjoyed,  together  with  certain  household  furaituK, 
PROPE&TT.  1^^^^7  ^^d  other  necessaries,  goodb,  and  chattels  of  the  said  plaintiff  tlicreiii 
'^''being,  and  being  so  indebted, ''  &c.  {Concliuleas  ante,  37.)  The  quantum 
meruit  thereon  is  as  ante  37,  ifisefting  as  follows^  '^  had  before  tiiil 
time  suffered  and  permitted  the  said  defendant  to  have,  hold,  use,  oc- 
cupy and  possess,  and  enjoy,  certain  other  rooms  and  apartments  of  tk 
said  plaintiff,  in  and  parcel  of  a  certain  •  other  dwelling-house,  and  tbt 
the  said  defendant  had,  according  to  the  said  last*  mentioned  sufferance aai 
permission  of  the  said  plaintiff,  had,  holden,  used,  occupied,  possessed,  aai 
enjoyed  the  same,  together  with  certain  other  household  furniture,  lineSy 
and  other  necessaries,  goods  and  chattels  of  the  said  plaintiff,  therein  bein^ 
for  a  \ottg  time  before  then  elapsed,  he  the  said  defendant  undertook,"  && 
{Conclude  as  ante,  88.) 

For  board  7%g  indebitatus  count  is  as  ante,  37,  inserting  these  worcb,  "  for  the  ^m 
inff  id)^'  ^^^  occupation  of  certain  rooms,  apartments,  and  furniture  of  the  said  plao* 
tiff  before  that  time  used  and  enjoyed  by  the  said  defendant,  at  his  specaii 
instance  and  request,  and  by  the  permission  of  the  said  plaintifi^  and  fa 
meat,  drink,  fire,  candles,  attendance,  goods,  chattels,  and  other  neceasariei 
by  the  said  plaintiff  before  that  time  found  and  provided  for  the  said  defeod- 
ant,  and  at  his  like  special  instance  and  request,  and  being  so  indebted,'  Ae. 
{Conclude as antCj)  81 . —  Tke  quantum  meruit  thereon,  is  as  an/e,  37, 
inserting  as  follows ,  ^^  had  before  that  time  permitted  the  said  defend' 
ant  to  use  and  enjoy,  and  that  he  the  said  defendant  had  accordingm 
used  and  enjoyed  certain  other  rooms,  apartments,  and  furniture  of  tU 
said  plaintiff;  and  also  in  consideration  that  the  said  plaintiff,  at  tin 
like  special  iastance  and  request  of  the  said  defendant,  had  before  thai 
time  found  and  provided  other  meat,  drinkj  fire,  candles,  attendance,  goods, 
chattels,  and  necessaries  for  the  said  defendant,  he  the  said  defendiant  vst 
dertook,"  Ac.     {Conclude  as  ante,  38.) 

• 

h^usT*'^        7%e  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  va» 

of  goods      house-room  by  the  said  plaintiff  before  that  time  made  and  provided  for,  il 

(e).  and  about  the  stowing  and  keeping  of  certain  goods  and  chattels,  before  thfli 

stowed  and  kept  in  certain  wa^rehouses  and  other  erections  and  buildings  m 

premises  of  the  said  plaintiff,  tor  the  said  defendant,  and  at  his  special  insta&ol 

and  request,  and  being  so  indebted, '^  &c.      {Conclude   as  ante,  37.)-r 

The  quantum   meruit   thereon   is   as  ante,   37,    inserting  as  folI^nPSi 

\   *49  ]  "  had  before  *that  time  found  and  provided  other  warehouse-room  for. 

and  about  the  stowing  and  keeping  of  certain  other  goods  and  chattels  befo: 

then  stowed  and  kept  in  certain  other  warehouses,  erections,  buildings, 

premises  of  the  said  plaintiff  for  the  said  defendant,  he  the  said  defen 

undertook,"  &c.     {Co7iclude  as  ante^  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  words  "  for 

standing  of  standing  of  certain  carriages  and  chattels  by  the  said  plaintiff  before  tii 
a  carnage,  ^j^^j^  j^^p^  ^^^  taken  care  of  in  certain  buildings  and  premises  for  the 

defendant,  and  at  his  special  instance  and  request,  and  being  so  indebted,"  &^ 
{Conclude  as  ante,  37.) — The   quantum   meruit  thereon  is  as  ani^ 

(d)  See  the  counts,  post;  when  let  for  ille-     lie.    Selw.  N.  P.  67;  See  1  Camp.  &18. 
gal  or  immoral  purposes,  this  action  does  not         (e)  See  form,  Morg.  Preo.  19. 
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f 

,   inserting  as  follows ^  "had    before  that  time  kept  and  taken  care  i.mbpbot- 
<i{^  in  a  certain  building  and  premises,  certain  other  carriages  and  chat-  ^p^^ 
"tek  {or  the  said  defendants,  he  the  said  defendant  undertook,"  &c.     Conclude 
ns  ante^  38.) 

The  indebitcUus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  For  the 
mooring  and  &8tening  of  a  certain  ship  or  vessel  called,  &c.  to, a  certain  moorage  of 

^diain  of  the  said  plaintiff,  laying  and  being  in  the  river  Thames,  in  the  said     ^  ^^ 

-  county  of  Middlesex,   for  a  long  space  of  time  then  elapsed,  moored  and    . 
&stened  by  the  said  defendant,  to  the  said  chain  of  the  said  plaintiff,  and  by 
his  permission  and  sufference,  and  at  the  special  instance  and  request  of  the  > 

said  defendant,  and  being  so  indebted,"  &c.  {^Conclude  as  ante,  37.) — 
The  qtutntum  meruU  thereon  is  as  ante,  87,  inserting  as  follows, 
'^had  before  that  time,  at  the  like  special,  &c.  of  the  said  defendant, 
permitted  and  suffered  him  to  moor  and  fasten  a  certain  other  ship  or  vessel 
^lled to  a  certain  other  chain  of  him  the  said  plaintiff,  in  the  river 

i  Thames  aforesaid,  in  the  county  aforesaid,  and  that  the  said  defendant,  by 
virtue  of  such  permission  and  sufferance,  and  before  then  moored  and  &stened 

)  the  said  laat^mentioned  vessel  to  the  said  chain  there,  for  a  long  space  of 
time  then  elapsed,  he  tha  said  defendant  undertook,"  &c.     {Conclude  as 

ante.) 

# 

The  indebitatus  count  is  as  follows,  "  for  that  whereas  the  said  defend-  For  finei 
Lant,  on,  &c.  at  &c.   (venue)  being  tenant  of  certain  customary  tenements  rionto*" 

'  with  the  appurtenances,  parcels  of  the  manor  of was  indebted  to  the  copyhold 

'•'  said  plaintiff,  then  and  still  being  lord  of  the  said  manor,  in  the  sum  of  £ —  (^)* 
•  of  lawful  money  of  Qreat  Britain,  for  certain  reasonable  fines  duly  assessed, 
due  and  payable  from  the  said  defendant  to  the  said  plaintiff,  for  and  on  the 
admission  of  him  the  said  defendant,  according  to  the  usage  and  custom  of 
the  said  manor  into  the  said  customary  tenements,  with  the  appurtenances, 
to  hold  to  him,  his  heirs  and  assigns,  of  the  lord  of  the  said  manor,  at  the 
will  of  the  lord,  according  to  the  *custom  of  the  said  manor,  and  being  so  [  *50  ] 
I  indebted,"  &o,  *  (  Conclude  a$  ante,  37.)     No  quantum  meruit  count  is  to 

>  be  added. 

\ 

^      The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  divers  For  tolls  on 
tolls  and  duties  due  and  of  right  payable  by  the  said  defendant  to  the  said  J^^p^ 
I  baili&,  &c.  for  the  passage  of  divers  loaded  waggons,  and  loaded  carts  of  the  w  over  a 
said  defendant,  before  that  time  drawn  over  a  certain  bridge,  which  said  bridge  bndge  (A). 
I  the  said  baili&,  &c.  and  their  predecessors,  by  their  said  several  names  of 
I  incorporation  from  time  whereof,  &c.  have  from  time  to  time  repaired  and 
^  supported,  and  have  been  used  and  accustomed  to  repair  and  support,  and 
.  being  so  indebted,"  &c.     {Conclude  as  ante,  37. — )  No  quantum  meruit 
count  is  to  be  added. 


(/ )   See  a  sfanilar  form,  Morg.  Prec.  24.  618,  19.— 8  B.  &  P.  846.— 1  B.  &  P.  102.— 2 

For  booxnage,  pilotage,  buoys,  and  sea-marks,  BougL  727. — 6  East,  66. — ^The  particulars  of 

Bee  Plead.    A.   62,   3.    For  moorage,  see  8  the  land  holden,  need  not  be  set  out,  1  Bridg. 

Wentw.  69.    For  quarterage  on  goods  loaded  £q.  Dig.  8d  ed.  881. 

onboazd  ships  in  a  port,  1  Wentw.  182.    For         (h)  This  general  count  is'  sufficient,  1  T.  K. 

booyage and  anchorage,  1  Wentw.  188.    For  616.     IB.  &  P.  102.     For  tolls  for  passing 

the  use  of  a  dock,  Lil.  ent.  88.  OTcr  a  manor  with  cattle,  1  Wentw.  180. 

{g)  This  general  count  is  soffioient,  1  T.  R. 
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DECLARATIONS    IN    ASSUMPSIT. 


I.  BEsracTu  The  ifidebitatus  count  is  as  ante,  87,  inserting  these  words,  '^for  toll  dae 
PKor^rr  ^"^^  right  payable  by  the  said  defendant  to  the  said  mayor  and  burgesses,  kc 
1  or  tolls  ^^^  weighing  at  a  certain  beam  of  them  the  said  mayor  and  burgesses,  dlTeis 
en  goods  goods,  wares,  and  merchandize  of  the  said  defendant,  before  that  time  brought 
I)  ought  to  by  the  said  defendant  to  the  said  market  of  and  in  the  said  borough,  to  be 
H^jukct,  there  sold,  and  by  the  said  mayor  and  burgesses,  at  the  special  instance  and 
weighed  in  request  o(  "^tke  said  defendant,  weighed  at  the  said  beam,  and  being  so  in- 
plaintiff's   debted,"  &c.     {^Conclude  as  ante,  37.) — No  quantum  meruit  count  is  to 

[    *51  J 

For  tolls  7%g  indebitatus  count  is  as  ante,  87,  inserting  these  wordsy  "  for  divers 

having  reasonable  tolls  before  that  time  and  then  due  and  of  right  payable  by  and 
brought  from  the  said  defendant  to  the  said  plaintiff,  as  the  farmer  and  proprietor  of 
mto  ft  mar-  ^  certain  market  called  the  cattle  market,  situated,  &c.  and  of  the  dues, 
sold  thero-  <l^ties,  toUs  and  privileges  thereto  belonging,  and  accruing  and  arising  there- 
in, iiTe  by  and  therefrom,  from  a  certain  time  now  elapsed,  for  and  in  respect  of  his 
the  said  defendant  having,  whilst  he  the  said  plaintiff  was  such  farmer  and 
proprietor  as  aforesaid,  brought  into  the  said  market  and  sold  therein  divers  live 
cattle,  to  wit, — bullocks — bulls, — oxen,  cows, — heifers  and — calves,  and  be- 
ing so  indebted,  he  the  said  defendant,  in  consideration,"  &;c.  (^Conclude 
as  ante,  87.) — No  quantum  meruit,  count  is  to  be  added. 


cattle,  at 
the  suit  of 
the  farm- 
er {k). 


Second 

indebita- 
tus count 
for  same 
tolls. 


The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  divers 
other  tolls  and  duties  before  that  time  and  then  due,  and  of  right  payable  by 
and  from  the  said  defendant  to  the  said  plaintiff,  for  and  in  respect  of  his  the 
said  defendant  having  brought  into  the  said  market,  and  sold  therein,  divers 
other  live  caCtle,  to  wit,  &c.  {as  before)  and  being  so  indebted,"&c.  (^Con- 
clude as  ante,  87.) 

• 

By  the  fiir-  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  **  for 
te\iL  d'  divers  tolls  before  that  Jtime  due  and  payable  by  the  said  defendant  to  the  said 
for  passing  pl^^intiff,  as  &rmer  and  renter,  duly  made  and  appointed,  according  to  the 
through  form  of  the  Statute  in  such  case  made  and  provided,  of  the  tolls  due  and 
payable  according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
at  a  certain  turnpike-gate,  duly  erected  and  placed  upon  a  certain  turnpike- 
road,  and  at  certain  cranes,  engines,  and  weighing-machines  also  erected  upon 
and  near  to  the  said  turnpike-road,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided  (or,  instead  of  the  preceding  statement,  say, 
'^  constituted  and  appointed  according  to  the  form  of  the  Statute  in  such  case 
made  and  proviaed,  of  the  tolls  due  and  payable  for  carriages  and  cattle  trav- 
eling upon  a  certain  turnpike-road  in  the  county  of and  through  a  cer- 
tain gate  erected  upon  the  said  road,  according  to  the  form  of  the  said  Stat- 
ute ;")  for  divers  cattle  and  carriages  of  the  said  defendant,  which  before  that 


tampUce 
gate  (0 


(i)  As  to  this  count,  4  T.  R.  104,  and  when 
the  plaintiff  must  declare  specially,  see  6  East, 
488.  See  form,  and  necessary  evidence,  8 
Bingh.  8. 

{k)  See  a  precedent  for  tolls  for  goods 
pitched  and  exposed  to  sale  in  Newgate  Market, 
1  Wentw.  158;  in  Ck>Tent  Garden  Market,  8 
B.  &  A.  866.  For  toll  on  wool  bought  in  a 
market,  see  1  Wentw.  156;  and  other  prece- 
dents refeired  to  in  Petersdorff  's  Index,  tit 


Tolls.  1  T.  R.  616.  1  B.  &  P.  102.  4  B.  & 
A.  268.  In  general,  the  buyer  is  the  party 
liable,  8  B.  &  A.  870;  and  see  the  law  as  to 
markets  and  tolls,  2  Chit.  Com.  Law,  142^  &c. 
Com.  Dig.  tit.  Market. 

(2)  This,  though  on  a  local  sot,  will  scrre 
as  a  general  precedent  See  2  Wentw.  180. 
See  aUo  a  precedent  in  10  East,  104.  See  the 
law  as  to  turnpike  roads.  Burn*  J. 
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time  had  traveled  upon  the  said  turnpike-road,  and  through  the  gate  aforesaid,  i.  bbbpeot- 
and  for  divers  other  carriages  of  the  said  defendant,  which  had  "before  that  ^^°  *^^ 
time  traveled  upon  the  said  turnpike-road,  and  been  weighed  at  the  said 
cranes,  engines,  and  weighing-machines,  and  being  so  ^indebted,'' &c.     (Co72-  [    *^2  J 
elude  as  ante^  37.) — No  quantum  meruit  count  is  to  be  added. 

The  indebitatus  count  is  as  ante,  87,  inserting   the^e  words,    "  for  Second  tn- 
divcrs  other  tolls  and  duties  before  that  time  due  and  of  righl  payable  by  the  ^^^^^^^ 
said  defendant  to  the  said  plaintiff,  for  divers  other  cattle  and  carriages  Of  thereon, 
the  said  defendant,  which  before  that  time  had  traveled  upon  a  certain  other 
tii^npike-road,  of  which  said  last-mentioned  tolls  and  duties  the  said  pHin- 
tiff  was  then  and  there  renter  and  collector  in  that  behalf  duly  constituted  • 
and  appointed,  and  being  so  indebted,"   &c.     {^Conclude  as  ante,  87. — No 
quantum  meruit  count  is  to  be  added,  * 

The  indebitatus  count  is  as  ante,  37.  inserting  these  words,  "for  so  Petty ons- 
much  money  due  and  payable  to  the  said  mayor,  &c.  for  pet^  customs,  for  *^™*  ^^^' 
divers  goods,  wares,   and  merchandize,  by  the.  said  defendant,  before  that 

thne  imported  into  the  port  of and  being  so  indebted,"  &c.     {^Conclude 

as  ante,  37.) 

The  indebitatus  count,  after  declaring  specially,  is  as  ante,  87,  insert-  F<»  <^^ 
itig  these  words,  "  for   moneys  payable   and  due,    owing  from  the   said  ^^wSe 

defendant  to  the  said  company,  for  and  in  respect  of  divers,  to  wit, (a). 

shares  of  which  the  said  defendant  was  proprietor,  and  which  he  held  in  the 

said bridge,  by  virtue  of  divers  calls  before  then  duly  made  by  the  said 

committee  for  the^  time  being  of  the  said* bridge,  for  the  said  monies. 

And  being  so  indebted,"  &<^     (^Conclude  as,ante,  37.) 

*  TTie  indebitatus  count,  after  declaring  specially,  is  as  follows,  "  and  [  *63  ] 
whereas  also  the  said  defendant  afterwards,  to  wit,  on,*  &c.  at  &c.  was  indebt-  The  like  in 
ed  to  the  said  plaintiff,  who  then,  and  at  several  times  in  this  count  mentioned,  ■''^^*^<^ 
waa  and  still  is  such  treasurer  as  aforesaid,  in  the  further-  sum  of  £ —  of  ^^^' 
like  lawful  money,  for  money  due  and  payable  from  the  said  defendant  to  the 
said  plaintiff  as  such  treasurer,  for  a  certain  call  or  sum,  to  wit,  the  sum  of 
£ —  duly  called  for  and  required  by  five  or  more  of  the  commissioners  for 
putting  in  execution  the  powers  and  authorities   by  the  said  act  given  and 
granted,  to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  so  being  treas- 
urer to   the  said  commissioners,  at  a  certain   time  before   then    elapsed, 
upon  and  in  respect  of  a  certain  sum,  to  wit,  the  sum  of  £  —  which  the  said  . 
defendant  had,  before  the  passing  of  the  said  act,  subscribed  and  agreed  to 
advance,  for  the  purpose,  in  such  act  mentioned.     And  being  so  indebted," 
4c.     (^Conclude  as  ajite  37.) 

And  whereas  also,  the  said  defendant  afterwards,  Ac.  was  indebted  to  the  The  like  in 
said  company  in  the  sum  of  &c.  of  lawftil,  &c.  for  monies  due  and  payable  ^^^^^ 
from  the  said  defendant  to  the  said  company,  for  and  in  respect  of  divers,  to  aulTof  the* 
wit,  ten  shares,  of  which  the  said  defendant  was  proprietor,  and  which  he  treasurerto 
held  in  the  said  Vauxliall  bridge,  by  virtue  of  divers  calls  before  then  duly  Vauxhall 
made  by  the  said  committee  for  the  time  being  of  the  said  Vauxhall,  &c.  for  company. 

(m)  See  a  form  for  tolls  and  buoys,  4  M.  &         (n)  See  special  counts  and  notes,  post,  890. 
8.  288.  1,  8. 
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I. 

IXa  EEAI. 
PEOPSRTT. 


For  calls 
under  a 
rond  aot 

(0). 


the  said  monies.  And  being  so  indebted,  he  the  said  defendant,  afterwards, 
to  wit,  on.  &c.  aforesaid,  at,  &c,  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  company,''  &c.     {Concltuie  as  ante,  87.) 

The  indebitatus  cotmt  is  as  ante,  37,  inserting  these  words^  "  fif 
and  in  respect  of  his  the  said  defendant  having  before  then  subscribed  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  JE  —  for  and  towards  the  making  of 
the  said  road  in  the  said  act  mentioned,  and  which  said  sum  of  £ —  he 
the  said  defendant  hath  been  duly  required  to  pay  in  pursuance  of  the  said 
act  at  certain  times  now  past,  but  hath  neglected  to  pay  the  same.  And  b&- 
ing  so  indebted,'^  <&c«     (^Conclude  as  ante,  37.)  ^ 

At  the  suit      And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &e. 

of  the        yf^  indebted  to  the  said  plaintiff,  who  then,  and  at  the  several  times  in  this 

of  a  canal   count  mentioned,  was,  and  still  is,  such  treasurer  as  aforesaid,  in  the  farther 

company     sum  of,  &c.  for  money  due  and  payable  from  the  said  defendant  to  the  said 

for  caiifl      plaintiff,  as  such  treasurer  as  aforesaid,  for  a  certain  call  or  sum,  to  wit,  Ac 

^^'  duly  called  for'and  required  by  five  or  more  of  the  commissioners  for  put- 

ing  in  execution  the  powers  and  authorities  by  the  said  first-mentioned  a<ft 

[    *64  ]  given  and  granted  to  be  paid  by  the  said  defendant  to  the  said  *plaintiff,  so 

being  treasurer  to  the  said  commissioners  at  a  certain  time  before  then 

elapsed,  upon  and  in  respect  of  •%  certain  sum,  to  wit,  the  sum  of  £ —  which 

the  i^'did  defendant  had,  before  the  passing  of  that  act,  subscribed  and  agreed 

to  advance,  for  the  purposes  in  such  act  mentioned ;  and  being  so  indebted, 

he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  at 

'&c.  undertook  and  then  and  there  &ithftilly  promised  the  said  treasurer," 

&,o.     {^Conclude  as  ante,  37.)     Add  a  count  on  an  account  stated. 

For  contri-  After  the  special  counts  as  post,  248,  insert  an  indebitatus  count,  as 
part^'^  ^aiT  ^^^^'  ^^^  inserting  as  follows,  "  for  part  of  the  expense  of  building  a 
(^).  certain  party- wall,  before  then  built  at  the  expense  of  the  said  plaintiff, 

agreeably  to  the  directions  of  the  said  act  of  parliament,  between  a  certain  other 
messuage  or  building  of  him  the  said  plaintiff  situate  and  being  in  the  pariah 
aforesaid,  in  the  county  aforesaid,  and  a  certain  other  messuage  or  building 
adjoining  thereto  ;  and  which  said  last-mentioned  party-wall  had  before  then 
been  made  use  of  by  the  said  defendant,  who  before  and  at  the  time  of  build- 
ing and  finishing  the  same,  was  the  owner  of  and  person  entitled  to  the  im- 
proved rent  of  such  messuage  or  building,  and  also  for  part  of  certain  other 
expenses  which  were  necessary  for  the  pulling  down  of  a  certain  old  party- 
.wall  between  the  said  several  buildings,  before  .then  pulled  down  tj  and  at 


(o)  See  2  Chit  on  Commercial  Law,  133. 

{p)  See  special  counts  and  precedents,  post, 
890.  For  law,  &c.  see  2  Chit  on  Commercial 
Law,  184,  &c. 

{q)  The  14  G.  3.  c.  78,  after  pointing  out  how 
the  expenses  of  erecting  party-walla  are  to  be 
defirayed,  enacts,  that  **  in  cose  the  same  be 
not  paid  within  twenty-one  days  next  after  de- 
mand, thereof,  then  tha  same  shall  and  may 
be  recovered,  together  with  full  costs  of  suit, 
of  and  from  such  owner  or  owners  by  action  of 
debt,  or  on  the  case,  in  any  of  his  Majesty's 
courts  of  record  at  Westminster,"  Sect  41. 
Ab  to  the  constroction  on  this  statute,  see  a 
fbll  note.  Chit  Col.  Stat  127;  see  also  8  T.  R. 


458 6  T.  R.  130.— 8  T.  R.  602,-1  B.  &  P. 

303.— 9  Easti  322.— 10  East,  227,-2  Taunt 
63. — 5  Taunt  90. — Comyn  on  Contracts,  x(A» 
ii.  191,  &c.  As  to  who  is  the  owner  of  the 
improved  rent,  see  2  Q.  &  A.  467. 

See  the  special  count,  post,  248.  *It  should 
-seem  that  plaintiff  might  recover  on  common 
count  for  money  paid,  5  T.  R.  180. — 8  T.  B. 
692.-2  Comyn  on  Contracts,  194. 

The  parties  may  by  agreement  betwem 
themwjlves  waive  the  formalities  prescribed  by 
the  14  Goo.  8.  c.  78.  Stuart  v.  Smith,  2 
Marsh.  Rep.  485.— 1  Holt,  821.  7  Taunt 
158.  S  C. 


COMJION  C0TINI8. 
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lAi  expense  of  the  said  plaintiff,  agreeably  to  the  direction  of  the  said  act  of  i-  >wi>ec». 
liriifloenL    And  being  so  indebted,"  &c.     (^Conclade  as  ante,  37.)  (1.)  ^p^' 


*n  RssFEcnNa  Pebsonal  Pbopertt. 


[  *55  ] 


For  goods 
or  cattle 
sold  and 
delivered 
to  the  de- 
fendant 
(r). 


.  Th  inddfUcUus  count  is  as  anie^  inserting  these  words^  ^^  for  divers 
wares,  merchandize,  and  chattels  (^,)  (or  when  for  live  animals,  say, 
kise3,mares^  geldings,  bulls,  cows,  ozen,  sheep,  cattle,  goods,  and  chattels,' 
Ab  case  may  be,)  by  the  said  plaintiff,  before  that  time  sold  and  de- 
to  the  said  defendant,  and  at  his  special  instance  and  request  (/), 
being  so  indebted,"  &c.  Conclude  as  ante,  87.) —  The  quantum  vale-- 
thereon  is  as  ante,  88,  inserting  as  follows,  -*'  had  before  that  time 
and  deliyered  divers  other  goods,  wares,  merchandize  (2),  and  chattels, 
,  'horses,  mares,  geldings,  bulls,  cows,  oxen,  sheep,  cattle,  and  chattels,') 
the  Bud  defendant,  he  the  said  defendant  under!  _,  and  then  and  there 
blljr  promised  the  plaintiff  to  pay  him  so  muqh  money  bs  the  ^aid  last- 
XKied  goods,  wares,  and  merchandize,  (or,  horses,  Sec,  as  supra,)  at  the 
of  the  said  sale  and  delivery  thereof,  were  reasonably  worth  (u),  when 
the  said  defendant  should  be  thereunto  afterwards  requested.  And  the 
pLuntiff  avers,  that  t^e  said  last-mentiofied  goods,  wares,  merchandize, 
chattels,  (or,  horses,  mares,  &c,  as  before)  at  the  time  of  the  said  sale 
delivery  thereof,  were  reasonably  worth  the  ^further  sum  of  £ —  of  like  [  *56  J 
'  money,  to  wit,  at,  &c.  {venue)  aforesaid,  whereof  the  said  defendant, 
to  wit,  on  the  day  and  year  aforesaid,  there  had  notice. 

• 

K^  ind^atus  count  is  as  ante,  37,  inserting  these  words,  **  for  divers 
.wares,  and  merchandize,  (or,  horses,  mares,  &c.  as  ante,)  by  the  said 
^  before  that  time  bargained  and  sold  to  the  defendant,  and  under  and 

Fiirtue  of  that  bargain  and  sale  delivered  to  one  E.  F.  at  the  special  in- 


I  is  to  tliis  count,  when  it  lies,  and  its 
"•pplication,  seeante,  ToL  i.  302,  3.  2 
^'  19.V«8.  609^  To  support  this 
that  must  hare  been  an  actual  delit- 
aomeUung  equivalent  to  it,  2  B.  &  A. 
S«,  as  ta  contracts  relating  to  the  sale 
J,  8  Oiit  Com.  Law,  273,  129.  Index 
*«*'  This  form  is  not  sustainable  for 
^^2  Mtrah.  Rep.  495.  See  4  J.  B. 
^3.  Ilie^word  ••chattels"  is  more 
than  "  goods,'*  as  it  includes 
*'  pftpertj,  &c.  and  in  all  cases  it  is  as 
teawrt  it,  ^e  forms,  Lil.  Ent.  81,  88, 
ete,"  will  include  fixtures,  and 
Mem  that  indebUaitu  assumpsit  for 
'^^ztores,  effiscts,  and  goods  and  chat- 
w«H  eatitte  the  plaintiff  to  recover  fix- 
lad  a  a  proper  and  comprehensive  form. 
"t.  Bonder,  1  Cromp.  M.  &  Ros.  266. 
'«aL  Prac  94,  95;  4  B.  &  A.  206. 
Fl  ttb  not  neoessary  to  say,  **  of  the  plain- 


tiff," Bui.  N.  P.  ia9;  and  those  words  should, 
according  to  the  decimon,  5  £sp.  31,  2,  be 
omitted,  if  the  action  be  at  the  suit  of  a  broker, 
factor,  &c.  But  see  6  Taunt  65,  67,  that 
this  is  not  materiaL 

(0  As  the  1  «*8old,"  (like  the  word 
••hired,"  6T£L  .»  289)  implies  a  contract, 
perhaps  the  omission  of  the  words  **  at  the 
special  instance  and  request  of  the  defendant," 
would  not  be  material,  2  T.  R.  30. 

(u)  This  count  is  not  available  where  there 
has  been  a  contract  for  a  sum  certain,  Stra. 
648.     But  see  6  Taunt.  108;  see  ante,  88. 

{w)  This  count,  though  usual,  is  not  neces- 
sary; the  delivery  may  be  stated  to  have  been 
to  the  defendant,  8  T.  B.  328.  Stra.  127. 
Sed.  vide  BuL  N.  P.  186.  1  Selw.  N.  P.  6th 
edit.  300.  If  the  defendant  be  sued  on  a  ool- 
lateral  liability  to  pay  for  goods  sold  to  another, 
the  count  must  be  special,  1  Saund.  211  b. 
See  form,  post,  814.    Plead.  Assist  11,  &c. 


For  goods 
bargained 
and  sold  to 
defendant 
and  deliv- 
ered to  a 
third  per- 
son {w). 


5  Art  of  24  Feb.  1721.     15  Aprfl,  1782.    Purd.  Dig.  884,  (Edit  1881.)    Ingles  v.  Bring- 
' JM,  341.  .  Hart  v.  Kucher,  5  Serg.  &  Rawle,  1. 
'wiftisimiieoeesaiy  to  allege  that  the  plaintiff  promised  to  sell  and  deliver,  see  10  Mass. 


50 


DECLARATIONS    IN    ASSUMPSIT. 


11.  UEBVKO-  stance  and  request  of  the  said  defendant;  and  being  so  indebted,"  4c,    (Co»- 

TiKo  PEiu  ^/i^^g  fig  ante,  87.) —  The  quantum  valebant  thereon  is  as  ante,  inserting  or 

VESTS,    follows  **  had  before  that  time  bargained  and  sold  divers  other  goods,  &c.  to  the 

said  defendant,  and  had,  under  and  by  virtue  of  the  said  last-mentioned  bargain 

and  sale,  delivered  the  same  to  the  said  E.  F.  he  the  said  defendant  nnd^- 

took,"  &c.     (^Conclude  as  antCy  88.) 


For  goods 
bargained 
and  sold 
to  defend- 
ant gene- 
rally (x). 

[  *5T  ] 


The  indebitatus  count,  is  as  ante,  87,  inserting  these  words,  "  for  divers 
goods,  wares,  and  merchandize,  by  the  said  plaintiflF,  before  that  time  bar-  *| 
gained  and  sold  to  the  said  defendant,  and  at  his  special  instance  and  request, 
and  being  so  indebted,"  &c.  {Conlude  as  ante,  37.)  The  quantum 
valebant  thereon  is  as  ante,  87,  inserting  as  follows,  "  had  ♦before 
that  time  bargained  and  sold  to  the  said  defendant  divers  other  goods,  wares, 
and  merchandize,  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante,  38.) 


For  a  crop       7%g  indebitatus  count  is  as  ante,  37,  inserting  these  words,   "  for  a  cer- 
turnlps!  ^^  ^^^  ^^^P  ^^  g"***j  (^^j  *  turnips,'  a^  the  case  is,)  of  the  said  plaintiflF,  before 
&c.  biir-      that  time  "bargained  and  sold  by  the  said  plaintiff  to  the  said  defendant,  and 
^n  T^  ^^  at  his  special  instance  and  request,  and  by  the  said  defendant,  under  and  by 
^    ^^^      virtue  of  that  bargain  and  sale  before  that  time  accepted,  mowed,  cut  down, 
(or,  if  for  a  crop  of  turnips,  ^c.  'accepted,  gathered,')  had,  taken,  and 
carried  away;    and  being  so  indebted  &c.      {Conclude  as  ante,   37.) — 
The  quantum  meruit  thereon,    is   as   ante,    37,    ifiserting  as  follows, 
'^had  before  that  time  bargained  and  sold  to  the  said  defendant  a  certain  other 
crop  of  grass  {pr^  '  turnips')  of  the  said  plaintiff,  and  that  the  said  defend- 
ant had,  under  and  by  virtue  of  the  said  bargain  alid  sale,  accepted,  mowed 
and  cut  down,  the  said  last-mentioned  crop  of  grass,  or  if  for  a  crop  of 
[   *59  ]  turnips,  accepted  and  gathered  the  said  last-mentioned  crop  of  turnips.)  and 
had  taken  and  carried  away  the  same,  he  the  said  defendant  undertook,"  <fec. 
{Conclude  as  ante,  38.) 

Forneces-  The  indebitatus  count  is  as  ante,  S7,  inserting  these  words,  '*for  meat, 
fund  d  ^^^'^^j  washing,  lodging,  and  other  necessaries,  and  goods  and, chattels,  by 
provided^  the  Said  plaintiff  before  that  time  found  and  provided  for  the  said  defendant, 
for  defend-  and  at  his  special  instance  and  request;  and  being  so  indebted,"  &c.  {Con- 
^^i')'      elude   as   aiite,  37.) — The  quantum   meruit  t7iereo?i  is    as    ajite,    37, 


fx)  See  fbrm,  Plead.  Ass.  10.  Distinction 
between  this  count  and  the  one  for  goods  sold 
and  delivered,  19  Ves.  609,  This  count  is 
proper  when  there  has  not  been  an  actual  de- 
livery of  the  goods,  ante,  vol.  i.  803. — When 
it  will  not  suffice,  id.  See  form  of  declaration 
for  not  accepting  goods,  post,  264.  The  de- 
fendant cannot  be  held  to  bail  for  goods  bar- 
gained and  sold,  see  12  East,  899.  (And  see 
Atkinpon  t?.  Bell,  8  B.  &  Crcsw.  277,  cit^  in 
Lathrop  v.  Bryant,  1  Bing.  N.  C.  480,  as  to 
when  a  special  count  is  necessary.) 

(y)  See  as  to  this  count,  1  B.  &  P.  897.  As 
to  what  crops  agreed  to  be  taken  by  incoming 
against  outgoing  tenant,  are  recoverable  under 
this  count,  8  B.  &  0.  857,  864;  and  see  an-, 
other  form  there,  suggested  by  Abbott,  C.  J.  a 
sale  of  a  growing  crop  of  grass  is  within  the 


statute  of  frauds,  29  Car.  2.  c.  8.  s.  4.  See 
Chit  jun.  on  Contracts,  207.  Chitty's  Col. 
Stat  vol.  1.  871,  and  the  cases  in  5  B.  &  C. 
829.  (But  when  at  the  time  of  sale,  the  crap 
of  any  description  i^  ripe,  and  the  fHitore 
growth  forms  no  part  of  tl^  substance  of  the 
contract,  it  is  otherwise,  ana  the  crop  is  to  be 
considered  as  goods  and  chattels,  that  may  be 
afl^ted  by  29  Car.  2  c.  8.  s.  17,  but  not  by  a. 
4;'  Smith  ©.  Surman,  9  B.  &  C.  661,  577; 
Watts  V.  Friend,  10  B.  &  C.  109.  5  B.  &  A. 
106.  1  Chit  Gen.  Pract  93.  See  2  Johna. 
452.  9  Johns.  108.  1  Penns.  Rep.  67.  471. 
8  Penns.  Rep.  471.  1  Rawle,  256.  That  the 
declaration  must  be  special,  see  Lewis  £z.  «. 
Culbcrtson,  11  Serg.  &  Rawle,  48. 

(z)  See  tlie    form,   ante,   48,  and  ibnos, 
Plead.  Assist  224.     Morgan,  29. 
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Hng   as  foOows,    "  had    before    that    time   found    and    provided  c-  mspwj- 
mcat,  drink,  washing,  lodging,  and  necessaries,  goods  and  chattek,  for  g^^^  p^ 

said  defendant,  he  the  said  defendant  undertook,''  &g.     {Conclude  as 

t,  38.) 


PEET¥. 


The  indebiiattis  count  is  as  ante,  87,  inserting  these  words,   "  for  meat  For  ue-sea- 
Dnk,  ifasbing,  and  lodging,  goods  and  chattels,  and  other  necessaries,  by  the  "^^  ^^^^^ 
plaintiff  before  that  time  found  and  provided,  at  the  special  instance  and  vided  for 
;t  of  the  said  defendant,  for  one  E.  F.  and  divers  persons  ;  and  being  third  per. 
indebted,"   A;c,      {Conclude  as   ante,    87) — The  quantum  meruit  ^^i^^' 
is  as   ante,    37,  inserting  as  foUows,    **  had  before   that   time 
and  provided  other  meat,  drink,  washing,  lodging,  goods  and  chattels, 
Decessaries,  for  the  said  E.  F.  and  divers  other  persons,  he  the  said  de- 
it  undertook,"  <fec.     {Conclude  as  ante,  88.) 

Tht  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  horse-  For  horse 
stabling,  care,  and  attendance,   by  the  said  plaintiff  before  that  time  ^^^ 
,  provided,  and  bestowed  for,  in,  and  about  the  feeding  and  keeping  (6). 
Mirers  horses,  mares,  geldings,  and  cattle,  of  and  for  the  said  defendant, 
at  his  special  instance  and  request ;  and  being  so  indebted,"  &c.'    {Con- 
as  ante,  87.) —  The  quantum  meruit  thereon  is  as  ante,  87,  inserting 
fdhws,  ^^  had  before  that  time  found,  provided,  and  bestowed  other  horse- ' 
\  stabling,  care,  and  attendance,  for,  in,  andmbout  the  feeding  and  keep- 
^dirers  other  horses,  mares,  geldings,  and  cattle,  of  and  for  the  said  de- 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

^^indd^itatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  For  the 
depasturing,  and  feeding  of  divers  cattle,  *by  the  said  plaintiff  be-  ^^™i^* 
that  time  agisted,  depastured,  and  fed  in  certain  pastures  and  premises  (c). 
ksaidpluntiff  for  the -said  defendant,  and  at  his  spedal  instance,  <&c. ;  [    ^^60 
kemg  80  indebted,"  &c.'    {Conclude  as  ante,  87.)       The  quantum 
thereon   is   as   ante,  37,  inserting    as   follows,    '*  had    before 
time  agisted,  depastured,  and  fed  divers  other  cattle  in  certain  other  pas- 
and  premises  of  the  said  plaintiff,  for  the  said  defendant,  he  the  said 
It  undertook,"  &c.     {Conclude  as  ante,  88.) 

^eindMtatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  use  For  the 
Wrecf  divers  [horses,  mares,  and  geldings,  cattle,  bridles,  saddles,  ^i^d  ^^°^ 

and  of  divers  chaise  and  other  carriages,  or,  *  of  certain  lighters  horacs,  &c. 
I^r  vessels,  or,  *  of  certain  plate,  linen,  china,  furniture,'  as  the  case  ships,  fur- 
ffc.]  goods  and  chattels,  by  the  said  plaintiff  before  that  time  let  to  hire  ^\\"®'  ^^' 
ddiYered  to  the   said  defendant,  and  at  his  special  instance  and  re-      • 

and  by  the  ^id  defendant,  under  and  by  virtue  of  that  letting  to 

before  theft  had  and  used;  and  being  so  indebted,"  &c.     {Conclude 

te,  87.) — TTie  quantum  meruit  thereon,  is  as  ante,  87,  inserting 

%  ^'had  before  that  time  let  to  hire  and  delivered  to  him  the  said 

It  divers  other  [horses,  mares,  and  geldinga,  cattle,  bridles,  saddles, 


Seefcnns,  2  Rich.  C.  P.  80.— Lil.  Ent 
ir-Aji  to  the  neoefisiiy  for  thia  count  see 
-Sta.  127.— 8  T,  R.  828.    Bui.  N. 


'8»iio*i»,  Ant*»,  pnge  45. — Pic*'!.  A'^s'st. 
iO. — ^Whcrc    Tcii<1or    linl  k    fi  r, 
wrtnct  of  nie  resc'ndrd.  2  Ox".  Rvp. 


416.— 2  Camp.  82.-2  Moore,  106,  582.-8 
Taunt.  536;  and  see* post,  279,  n. 

{c)  See  note,  ante,  page  45. — Morg.  27. 

!d^  As  to  this- count,  sec  1  Com.  Rep.  116, 
— n  Taunt.  f?89.— Plead.  Assist.  5.— 1  Rich. 
C.  P.  210;  Ul  Knt..28. 
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n.  HBPBc  and  hsmcss,  and  divers  other  chaises  and  carriages,  or^ '  certain  other  lighten 

■oHAL^&&.  *^^  other  vessels,'  or,  *  certain  plate,  linen,  china,  furniture,'  \as  tlie  case. 

PERTT.     fnay  be^]  goods  and  chattels,  and  that  the  said  defendant  had,  u^er  and  bj 

virtue  of  the  said  last-mentioned  letting  to  hire,  before  then  had  and  used 

the  same,  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante^  38.) 

Fop  cover-  The  indebitatus  count  is  as  ante,  87,  ifiserting  these  words  "for  the 
ing  maree.  ^^^  ^f  divers  stallions  of  the  said  plaintiiF,  before  that  time  had  and  used,  bj 
and  with  the  permission  of  the  said  plaintiff,  in  and  for  covering  of  divers 
mares  of  and  for  the  said  defendant,  and  at  his  special  instance  and  request ; 
and  being  so  indcbt'^r!.  &c."  {Conclude  <m  ante^  37,) — The  quantum 
meruit  thereon  is  an  ante,  37,  inserting  a^  foUows,  "  had  before  that 
time  suffered  and  permitted  certain  other  stallions  of  the  said  plaintiff  to 
cover  certain'  other  mares  of  and  for  the  said  defendant,  and  that  the  said  last- 
[  *61  ]  mentioned  *stallit)ns  had  accordingly  covered  the  said  last-mentioned  mares, 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

For  bulling  f/^g  indd>Uaius  count  is  as  ante,  37,  inserting  these  words,  "for  the 
use  of  divers  bulls  of  the  said  plaintiff,  before  that  time  used  for  the  bulling' 
of  divers  cows  of  the  said  defendant,  by  the  permission  of  the  said  plaintiff, 
and  at  the  special  instance  and  request  of  the  said  defendant ;  and  being  so 
indebted,"  &c.  {Co7iclude  as  ante,  37.) — The  quantum  meruit  there- 
on is  aa  ante,  87*  inserting  as  follows,  "  had  before  that  time  permit- 
ted divers  other  bulls  of  the  said  plaintiff  to  bull  divers  other  cows  of  the  said  de- 
fendant, and  that  the  said  last-mentioned  bulls  had  accordingly  bulled  the  said 
last-mentioned  cows  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante,  38.)  , 

For  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  certain 

freight,       freight  [primage,  an '      erage]  before  that  time,  and  then  due,  and  payable 
Bve^t*     ^^^^  *^^  ^^^  defendant  to  the  said  plaintiff,  upon,  for  and  in  respect  of  the 
(c).      '      carriage  and  conveyance  of  divers  goods,  merchandize,  and  chattels,  by  the 
[   *62  ]  said  plaintiff  before  that  time  carried  and  conveyed,  in  *and  on  board  of 
divers  sBips  and  vessels,  (/)  from  divers  ports  and  places  to  divers  other  ports 
and  places,  and  there,  to  wit,  at  the  said  last-mentioned  ports  and  places  de- 
livered by  the  said  plaintiff  for  the  said  defendant,  and  at  his  special  instance 
and  request;  [and  for  the  care  and  attendance  of  the  said^ plaintiff  and  his 


(e)  Ab  to  who  may  sue  for  freight,  see  ante, 
voL  i.  6.-3  Chit  Com.  Law,  416,  421.  Lil. 
Ent  38,  64.  Plead.  Ass.  70.— Morg.  28,  and 
the  law,  3  M.  &  S.  482.-4  Id.  141.  6  Taunt. 
608.— 2  Marah.  309.  4  Cnmpb.  337.  1  Marsh. 
122.  4  Taunt  125.-3  Chit.  Com.  Liw,  407; 
and  see  Abbott  on  Shipping,  index  "  freight** 

The  usual  form  is  more  particular,  but  it 
seems  lees  subject  to  variance  to  saj  "  in  and 
on  board  of  divers  Bhipa  and  vessels,  fbr  the 
said  defendant,  and  at  his  request,"  as  in  the 
above  precedent,  without  stating  the  name  of 
the  ship,  voyage,  &c. 

This  common  count  wiU  suffice,  even  in  an 
action  against  the  indorsee  of  a  bill  of  lading. 
8  Bing.  888.  Burrough,  J.  diss.  See  as  to 
this  count,  and  when  the  declaration  should  be 
special.  2  B.  &  P.  323.  If  there  be  a  char- 
ter-party  or  contract  under  seal,  in  goneral  the 


declaration  must  be  on  the  deed.  1  New  Bepi 
104 ;  when  not,  see  id.  and  Abbott,  6th  edit» 
168, 170,  188.  12  East,  578.  1  J.  B.  Moore, 
358.  7  Taunt  656,  S.  C.  4  B.  &  C.  962 
Extra  freight  may  be  recovered  under  the  count 
for  work  and  labor,  especially  if  there  be  a 
promise  to  pay  it  •Holt,  C.  N.  P.  892.  If 
the  demand  be  for  freight  only,  erase  the 
words  "  primage  and  average;'*  if  for  average 
only,  erase  the  words  "  freight  and  primage."  • 
See  a  count  for  average,  1  East,  220.  For  av- 
erage no  quantum  meruit  is  added.  ( >V  hen 
freight  cannot  be  apportioned,  the  voynge  be- 
ing incomplete,  Chitty  jun.  on  Contr»  2d  edit 
569,570,575.   . 

(P  Tliey  may  be  laid  to  the  vessels  of  tlie 
plaintiff,  though  he  be  only  captain,  6  Taunt 
65. 
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iDtB,  in  and  about  the  loading  and  unloading  of  the  said  goods,  merchan-  ii*  bbbpbo- 
B,  and  chattels,  and  the  delivery  thereof  as  aforesaid,'^]  (g).     {Conclude  ^^^^ 
anie^  37.) — The.  quantum  Tneruit  thereon  is  qs  ante,  37,  inserting  as     psbtt. 
IP9,  ''  had  before  that  time  carried  and  conveyed  certain  other  goods,  mer- 
^kuidixe,  and  chattels  in  and  on  board  divers  other  ships  and  vessels,  from 
fints  other  ports  and  places  to  divers  other  ports  and  places,  and  there, 
wit  at  the  said   last-mentioned  ports   and  places,   had   delivered  the 
for  the  said  defendant  [and  had  bestowed  other  his  care  and  atten- 
in  and  aboat  the  leading  and  unloading  of  the  said  last-mentioned 
merchandize  and  chattels,  and  the  delivery  thereof  as  aforesaid,]  he 
said  defendant  undertook,''  &c.      {Conclude  as  ante,  88.) — Adda 
t  for  the  use  and  hire  of  ships,  ^c,  as  ante,  60.) 

Tfc  indebUattts  count  is  as  ante,  37,  inserting  these  words,  "  for  cer-  For  gene- 
ih  general  average  before  that  time,  and  then  and  thercf  due  and  payable  ™j!- *▼«"«• 
m  the  said  defendant,  upon,  for,  and  m  respect  of  divers  goods,  merchan- 
j,  and  chattels,  of  the  said  defendant,  having  been,  before  that  time,  car- 
and  conveyed  by  the  said  plaintiff  in  and  on  board  divers  other  ships  or 
sk  in  and  during  divers  voyages  for  the  said  defendant,  and  at  his  spe- 
instanceand  requeit,  and  in  respect  of  certain  losses,  damages,  and  ex- 

by  the  said  plaintiff  incurred,  in.  and  about  the  preservation  of  die  said     ^ 
and  cargo,  and  the  said  last-mentioned  goods,  merchandizes  and  chattels, 
damage  and  loss  during  the  said  last-mentioned  voyage.     And  being  so 
iidebted,"  &c.     (  Conclude  as  ante,  87.)      The  quantum  meruit  thereon 
(«  ante,  37,  vfiserting  these  "words,  "  had  before  that  time  carried  and  con- 
ned dirers  other  goods,  merchandizes,  and  chattels  of  the  said  defendant,  in 
OB  board  divers  othe>  ships  or  vessels,  and  during  certain  other  voyages, 
the  said  defendant  undertook,  and  then  and  there  faithfully  had  incurred 
m  other  losses,  damages,  and  expenses  in  and  about  the  preservation  of 
said  last-mentioned  ship  and  cargo,  goods,  merchandizes,' and  chattels, 
the  said  last-mentioned  voyage,  he  the  said  defendant  undertook,"  Ac. 
tbide  as  ante.   88.   ^    Add  a  count  for  money  paid  and  account 
ted.) 

And  whereas,  also,  heretofore,  to  wit,  on,  Ac.    at,   &c.  aforesaid,  in  con-  The  like  in 
tion  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  J"o*Jier 
defendant,  <had,   before  *that  time,  carried  and  conveyed  certain  other  r^"5lg3  1 
k  merchandizes,  and  chattels,  in  and  on  board  of  certain  other  ships  ^ 
■^'Easels  of  the  said  plaintiff,  in  and  during  a  certain  other  voyage,  and  had 
and  sustained  certain  losses,  damages,  and  expenses,  as  to  the  said 
itioned  ship  or  vessel,  in  and  about  the  preservation  of  the  said 
entioned  goods,  merchandizes,  and  chattels,  whilst  on  board  thereof  as 
said,  he  the  ftiid  defendant  undertook,  and  then  and  there  faithfully 
"  the  said  plaintiff  to  pay  him  so  much  money  as  he  therefore  reason- 
deserved  to  have  of  and  from  the  said  defendant,  when  he  the  said  de- 
it  should  be  thereunto  afterwards  requested ;  lind  the  said  plaintiff 
that  he  therefore  reasonably  deserved  to  have  of  and  from  the  said  de- 
ft the  further  sum  of  £ —  of  like  lawful  money,  whereof  the  said 
It,  afterwards, -to  wit,  on  the  day  and  year  last  aforesaid,  at  {venue) 

a  If  only  fer  frmght,  leave  out  these     law,  see  Abbott  on  Ship.   5th  edit  342,  &o. — 
^twtveiai  brackets.  8  Chit  Com.  Law,  483.    Huglios  on  Insurance, 

(*)  Sccppccial  counts,  post,  216,  210;  for     284  to  300. 

Vol  II.    ^  "  C 
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It.  tjarao-  aforesaid,  bad  notice. — [Add  counts  for  money  paid,  account  stated,  and 

BONAL  PRO-  J 


PKKTY. 


For  the  ^''^  indebitatus  count  is  as  ante,   87,  inserting  these  words,  "for  the 

tuunago  of  tonnage  of  divers  goods,  merchandize,  and  chattels,  of  the  said  defendant  by 
goods  (t).  ^Q  gaid  plaintiff,  before  that  time  carried  and  conveyed  upon  divers  parts  of 
a  certain  cut  or  canal,  navigable  and  passable  from  divers  places  to  divers 
other  places,  in  certain  boats,  barges,  and  other  vessels,  for  the  said  defend- 
ant, and  at  his  special  instance  and  request,  and  *being  so  indebted,"  &c. — 
(^Conclude,  as  ante,  87.) — The  quantum  meruit  thereon  is  as  ante.  37, 
inserting  as  follows,  "  had  before  that  time  carried  and  conveyed  divers 
other  goods,  merchandize,  and  chattels,  of  the  said  defendant,  upon  (Jivers 
other  parts  of  the  said  cut  or  canal,  in  certain  other  boats,  barges  and  vessels, 
for  the  said  defendant,  he  promised  the  said  plaintiff  to  pay  him  so  mudi 
money  as  he  therefore  reasonably  deserved  of  the  said  defendant  to  have  for 
the  tonnage  thereof." — (^Conclude  as  ante,  88.) 


For  a  pas- 
fiago  on 
board  a 
ship  {k). 


The  indebitatus  count  is  as  ante,  ^T,  inserting  these  words,  "for  the 

passage  of  the  said  defendant  {jor,  *  of  divers,  to  wit, seamen  before 

then  carried  and  conveyed  by  the  said  plaintiff)  in  and  on  board  of  a  certain 
ship  or  vessel,  whereof  the  said  plaintiff  was  master  and  commander,  from 
divers  ports  and  places  to  divers  other  ports  and  places,  and  at  the  special  in- 
[  *64  ]  stance  and  request  of  the  said  defendant,  *and  being  so  indebted,"  &c.— 
(^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  in- 
serting as  follows,    "  had  before  that  time  carried  and  conveyed  the  said 

defendant  {or,  *  divers,  to  wit, other  seamen') — in  and  on  board  of  the 

said  ship  or  vessel  whereof  the  said  plaintiff  was  master  and  commander,  from 
divers  ports  and  places  to  divers  other  ports  and  places,  he  the  said  defendant 
undertook,"  &;c.     {Conclude  as  ante,  88.) 


Fordcmar- 


The  indebitatus  count  is  as  ante,' ST,  inserting  these  words,  "  for  the  nee 
of  a  certain  ship  or  vessel  whereof  the  said  plaintiff  was  owner  (m),  by  the 
said  defendant  before  that  time  retained  and  kept  on  demurrage,  with  cer- 
tain goods,  merchandize,  and  chattels  on  board  thereof,  for  a  long  time 
before  then  elaped,  and  at  his  special  instance  and  request  and  being  so 
indebted,"  &c.  {Conclude  as  ante,  87.) — The  quantum  meruit  thereon 
is  as  ante,  87,  inserting  as  follows  "  had  before  that  time  suffered  and 
permitted  the  said  defendant  to  retain  and  keep,  and  that  he  the  said  defend- 
ant had  accordingly  retained  or  kept,  a  certain  other  ship  or  vessel  whereof 


(t)  8  Wentw.  70. 

( A-)  Governed  by  rules  as  to  freight.  6  East, 
820,  321.--2  Campb.  16,  16.— 8  Chit  Com. 
Law,  424.— Abbot  on  Ship.  6th  edit  206. 
(As  to  the  law  relating  to  a  captain's  or  mas- 
ter's duty  to  passengers,  and  contract  under 
seal  as  to  passage,  Corbyn  r.  Leader,  6  Car.  & 
P.  82.) 

(Z)  As  to  demurrage,  see  Abbot  on  Ship.  5th 
edit  169,  180,  &c.  8  Chit  Com.  Law,  427, 
480.  When  this  general  count  suffices,  see  3 
Taunt  887,  and  when  not, ,  2  Esp.  Rep.  708. 
If  the  contract  for  demurrage  be  under  seal, 
the  declaration  must  be  in  debt  on  the  deed,  1 
New  Rep.  104.  Ante  vol.  i.  5.  and  see  a  pre- 
cedent in  Debt,  post,  426 ;  in  CoTenant,  post. 


628.  If  there  be  no  contract  ibr  demurrage,  the 
declaration  should  be  special  on  the  implied 
contract,  to  ship  or  unship  the  goods  in  a  rea- 
sonable time.  2  New  ^p.  2^. — 4  Campb. 
181.— 12  East,  179.— 6  J.  B.  Moore,  416, 425. 
8  C.  &  P.  186.— Abbott,  181;  and  see  afom, 
post,  221. 

(m)  The  owners,  and  not  the  masters,  must 
sue  for  demurrage,  or  on  nn  'mplied  contract 
to  pay  a  compensation  for  the  detention  of  the 
vessel  where  there  has  been  no  express  contract 
Abbott,  4th  edit.  169,  170.  4  Taunt  1. 
Miter  on  an  express  contract  4  Taunt  62. 
—Evans  v.  Poster,  K.  B.  80th  June,  1830, 
S.  P.  (And  see  farther.  Chit  jun.  2d  Edit 
186,  note  (^). 
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said  phintiff  was  owner,  with  certain  other  goods,  merchandize,  and  chat-  "•  ^^pe  - 
onboard  thereof,  or  demurrage,  for  a  long  time  before  then  elapsed,  ho  so^[l**p^",. 


aid  defendant  undertook,"  Ac.     (^Conclude  as,  ante,  38.) 


PROPERTY. 


T%e  videbiiaius  count  is  as  ante,  37.  inserting  these  words,  '*  for  the  ^o^  %lit- 

ige  of  divers  other  goods,  merchandize,  and  chattels,  by  the  said  plain-  ®^^^' 
before  tbut  time  carried  and  conveyed  in  certain  lighters  and  other  vessels 
(the  said  plaintiff,  and  by  the  said  plaintiff  shipped  and  landed  from  and 
of  the  same  for  the  said  defendant,  and  at  his  special  instance  and  re- 

, and  being, ' '  &c.  (  Conclude  as  ante,  37. ) —  The  quantum  meruit  there-' 
18  as  ante,  inserting  tliese  words,  '^had  before  that  time  carried  and 
ejed  divers  other  goods,  merchandize,  and  chattels,  in   certain  other 

in  and  other  vessels  of  the  said  plaintiff,  and  had  unshipped  and  landed 
same  from  and  out  of  the  same  ships  and  other  vessels  for  the  «aid  de- 

it,  and  at  his  like  special  instance  and  request,  he  the  said  defendant 
^rtook,  &C.     (^Conclude  as  ante,  S8,) 

Tht  vidAitaius  count  is  as  ante,  87,  inserting  these  words,    "  for  the  i^      y*^  J 
**?rage,  wharfage,  and  warehouse-room  of  divers  goods,  merchandize,  and  g,^*^^^'" 
»ls,  by  the  said  plaintiff  before  that  time  shipped  and  landed  in  and  whariiig  >, 
^certain  Ughters  and  other  vessels  of  the  said  plaintiff,  and  deposited  and  and  ware- 
in  and  upon  a  certain  wharf,  and  certain  warehouses  and  premises  of  ^^^ 
ttid  plaintiff,  for  the  said  defendant,  and  at  his  special  instance  and  re- 
t,  and  being  so  indebted,"  &c.     {^Conclude  as  ante,  37.) — The  quan- 
meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  had  before  that 
I  skipped  and  landed  divers  other  goods,  merchandize,  and  chattels  in  and 
on  other  lighters  and  vessels  of  him  the  said  plaintiff,  and  had  deposit- 
kept  the  same  in  and  upon  a  certain  otfa^r  wharf,  and  certain  other 
)uses  and  premises  of  the  said  plaintiff,  for  the  said  defendant  under- 
,"  *c    {Conclude  as  ante,  38.)  (o). 


in). 


m  Respecting  Personal  Services  (p). 

First, —  Wages. 


FOR  WAQPS. 


Tke  indMtatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  For 


wages 


or  salary  of  the  said  plaintiff,  before  that  time  and  then  due  and  payar-  ^  '^  ^"^'^ 


P) 


j)  Ikb  fonn  may  be  easily  applied  to  a 

"^  fiw  iriiirfkge,  or  for  waretioase-room 

And  see  tbe  precedent  for  warehoose- 

«te,  48;  Morg.  26. 

^tp  booimge,  buoys,   and  sea-marks, 

n.  A«.  52,  8.    For  Moorage,   See    3 

69,  and  ante,    49.      For    pilotage, 

^  aiKl  sftlvage,  see  poet,  67.  68. 

Who  the  deinand  is  for  wages,  fees,  or 

«d  W»r  in  p.vrticular  professions,  &c. 

to  insert  a  count  stating  concisely 

of  the  service  as  in  the  above  pre- 

««t  the  n^oal  common  ooant  for  work 

r,  post,  74,  will  perhaps  in  all  cases, 

3  Gftmpb.  87.      2  Wils.  20.      1  New 

».   2  Saund.  350,  n.  2.  878.    <  And  in 

'WBteweof  Fiaherj7.  Snow,  8  Dowl.  Rep. 


IriiGr. 


29,  it  was  considered,  that  under  a  count  for 
work  done  and  materials  found,  an  attorney 
might  recover  his  fees  for  conducting  an  action 
or  defense,  and  for  preparing  deeds  or  securi- 
ties. Since  the  Gen.  Pleading  Rules,  HilL 
Term,  4  W.  4.  sec.  6,  prohibiting  several 
counts  tbr  the  same  debt,  or  subject  matter, 
the  pleader  must  make  his  election,  and  adopt 
a  form  precisely  applicable,  or  one  most  com,' 
prehensive  and  general,  so  iis  to  avoid  all  risk 
of  variance  in  the  description  of  the  service 
performed.  As  to  thfi  apportionment  of  sea- 
men's wages,  see  Tesse  ».  Roy,  1.  Cr.  M.  & 
R.  816.) 

{q)  As  to  tiie  wages  of  servants  in  general, 
see  Chit.  jun.  Contr.  172— Bum,  J.  tit 
*•  Servants  ;"   also  note,  post,  74.     (1  Chit. 


(3). 
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Fos  WAGES,  ble  from  the  said  defendant  to  the  said  plaintiff  for  the  service  of  the  sai 
plaintiff,  by  him  before  then  done  and  performed  as  the  hired  servant  of  aa( 
for  the  said  defendant  and  on  his  retainer,  and  being  so  indebted,"  &< 
{Conclude  as  atiie,  37.)  If  the  service  has  been  performed  on  board  < 
ship  add  these  words,  '^  in  and  on  board  a  certain  ship  or  vesseL" 

f   *66  ]      ^  The  indebitcUtiS  count  is  as  ante,  37,  inserting  these  words  "for  tli 

lor  wagti  wages  of  the  said  plaintiff  before  that  time  and  then  due  and  payable  froi 
afn^iu^t  the  ^^^  ^^^  defendant  to  the  said  plaintiff,  for  the  service  of  the  said  plaintij 
captain  or  before  then  done  and  performed  as  a  mariner,  of  and  belonging  to  a  certai 
owner  (r)  gbip  or  vessel,  whereof  the  said  defendant,  during  the  time  of  such  service 
was  master  and  commander,  and  for  the  said  defendant,  and  on  his  retaine 
and  being  so  indebted,"   &c.     {Conclude  as  ante,  37.) 


For  short 
allowance 
money  by 
a  seaman. 


Quantum 

meruit 

thereon/ 


The  indebitatus  count  is  as  ante,'27,  inserting  these  words,  "  for  and  k 
respect  of  his  the  said  plaintiff  having,  at  the  special  instance  and .  reqnea 
of  the  said  defendant,  for  a  long  space  of  time,  to  wit,  for  the  space  o 
months  {s)  then  elapsed,  and  whilst  he  the  said  plaintiff  served  a 


mariner  on  board  the  ship  or  vessel  of  the  said  defendant,  and  fof  the 
defendant  relinquished  his  right  to  and  not  received  from  the  said  defendaa 
a  great  part  of  his  daily  allowance  of  meat,  drink,  chattels,  and  other  neced 
saries  which  he  the  said  plaintiff  was,  during  ^hat  time,  entitled  to  receivi 
and  have  as  such  mariner  as  aforesaid,  of  and  from  the  said  defendant,  vm 
der  and  hy  virtue  of  a  certain  agreement  before  then  made  between  the  sail 
plaintiff  and  the  said  defendant^  and  heing  so  indebted,  &c.  {Conclud 
as  ante,  37.) — The  quantum  meruit  thereon,  is  as  ante,  37,  insert 
in{/  as  follows, ''  had  before  that  time  relinquished  his  right,  and  had  noi 

received  for  a  long  space  of -time,  to  wit,  for  the  space  of then  elapsed 

and  whilst  the  said  plaintiff  served  as  a  mariner  on  board  the  said  ship  d 
vessel  of  the  said  defendant,  and  the  said  defendant  another  great  part  of  hi 
daily  allowance  of  meat,  and  drink,  chattels,  and  necessaries,  which  he  tJK 
said  plaintiff  was,  during  that  time,  entitled  to  receive  and  have  as  such  mar 
iner  aforesaid  of  and  from  the  said  defendant,  under  and  by  virtue  of  a  cer 
tain  agreement  before  then  made  between  the  said  plaintiff  and  the  said  de 
fendant,  he  the  said  defendant  imdertook,  &c.     {Conclude  as  ante,  38.) 


Qen.  Pract  72  to  S4.)  The  demand  for 
wages  being  .specific,  no  quantum  meruit  is 
added,  but  it  is  usual  to  add  two  counts  for 
work  and  labor  generally,  as  post,  74.  If  the 
defendant  has  reused  to  employ  the  plaintiff, 
a  special  count  should  be  inserted  for  not 
employing.  2  East,  146,  as  post,  824.  So 
if  the  plaintiff  Was  turned  away  without  the 
usual  month's  notice,  a  special  count  should 
be  inserted,  as  in  form,  post,  826.  See  2 
East,  145.  8  C.  &  P.  849.  It  seems,  however, 
that  where  wages  are  "payable  quarterly,  or 
at  other  intervals,  and  the  servant  is  dis- 
charged in  the  middle  of  the  quarter,  &c.  he 
he  may  leoover  ibr  the  remainder '  of  the 
quarter,  &c.  on  a  general  count  Ibr  work  and 
labor.~l  Stark.  198.  4  Campb.  875.  S.  C. 
5  Bingh.  182. 

(r)  If  it  be  against  the  owner  of  the  ship, 
say,  "  a  certain  ship  or  vessel  of  the  said 
defendant;"  and  omit  the  words  in  italics. 


The  observation  in  the  note  to  the  last  preefl 
dent  is  applicable  to  this.  If  the  contrfMSt  k 
under  seal,  and  delivered  as  a  deed,  an  action o 
det)t  or  covenant  must  be  brought;  if  it  be  no 
under  a  seal,  or  not  so  delivered,  then  ai 
action  of  assumpsit  or  debt.  Abbot  on  8hi| 
5th  ed.  485  Where  the  defendant  has  refuaoi 
to  employ  the  plaintiff  as  seaman»  or  imprnp 
erly  dismissed  him,  the  declaration  should  D 
special.  See  form,  post,  3251  The  plaintiff  | 
not  bound  to  show  that  the  ship  earned  ft<>igi^ 
the  defendant  must  prove  the  n^ative^  if  aid 
pr^f  will  ftimish  a  defence.  7  Taunt.  S19 
1  Hagg.  Ad.  Rep.  227.  Abbott,  Ship.  5th  ed 
485.  For  the  law  in  general,  see  Abbott  oi 
Shipping. — Holt  on  Shipping.  (1  Chitt.  Geo 
Pract.  73  to  74;  and  2  Id.  520  to  526.  Semhk 
that  a  common  count  for  work  done  would  tt^ 
quently  be  preferable  t6  that  for  wages.  \ 

(s)    Aay  time  sufficient  to  cover  tlie  roil 
time. 


COMMON  COUNTS 

Tke  inMUalus  count  is  as  anie^  37,  inserting  these  words,  ''  for  the 
or  salary  of  the  said  plaintiff  before  that  time  and  then  due 
aipftjable  from  the  said  defendant  to  "^tbe  said  plaintiff  for  the  service  of 
Ike  aaid  plaintiff,  bj  him  before  that  time  done  and  performed,  as  the  stew- 
wrd  of  the  said  defendant,  for  a  long  time  before  then  elapsed  in  and 
^  hiard  of  a  certain  ship  or  vessel  whereof  the  said  defendant  was,  for  and 
ingall  that  time,  master  and  commander,  and  for  the  said  defendant, 
<« hid  retainer ;  and  being  so  indebted,"  &c.  (^Conclude  as  ante,  37.) 
at  the  suit  of  the  mate,  instead  of  the  words  in  italics,  insert  ^^  mate 
[See'ante,  65.) 
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FOB  WAGES. 

For  wa^t 
Bs  a  ship 
steward  or 
mate, 

against  the 
captain  {t) 

[  *07   J 


tn 


He  indebitatus  count,  is  as  ante,  37,  inserting  these  words,  **for  the  wages  For  waffct 
the  said  plaintiff  due  and  owing  for  his  service,  before  then  done  and  per-  ««  captiin 
bj  bim  the  said  plaintiff,  as  master  and  commander  of  a  certain  ^^cr'/ J?* 
or  ?essel  for  the  said  defendant,  and  on  his  retainer ;  and  being  so  in- 
&c.  {w).     {Conclude  as  ante,  37.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  certain  ^^  pnw 
•monej,  wages,  and  reward,  before  that  time,  and  then  due  and  payable  ^ac^&c 
the  said  defendant  to  the  said  plaintiff,  for  the  services  of  the  said  plain-*  by  a  quar- 
before  that  time  done  and  performed  by  the  said  plaintiff  as  quarter-  ter-master, 

on  board  a  certain  ship  or  vessel  of  the  said  defendant,  on  the  retainer  ^^* 
St  the  special  instance  and  request  of  the  said  defendant ;  and  being  so 
'"  4c.  (ir).     {Confilude  as  ante,  37.) 

•  « 

Tke  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  Fop  salary 
IT  salary  of  the  said  plaintiff  before  that  time  and  then  due  and  payable  «»  quart«r- 
the  said  defendant  to  the  said  plaintiff  for  the  service  of  the  said  plain-  ^^^\f^ 
before  then  done  and  performed  by  the  said  plaintiff  as  quarter-master  of  troops, 
irtun  corps,  called,  <&c.  for  the  said  defendant,  and  at  his  special  instance 
inquest  and  being  so  indebted,"  &c.  (y).     {Conduct  as  ante,  88.) 

« 

^Ke  indebitatus  count  is  as  ante,  37,  inserting  these  words  ^^  for  certain  For  pilot- 
ige  and  reward  before  that  time  and  then,  *due  and  payable  frdto  the  r^^^^o  -i 
defendant  to  the  said  plaintiff,  for  the  pilotage,  mooring  and  unmooring  I-  J 

i  certain  ship  or  vessel  of  the  said  defendant,  by  the  said  plaintiff  before 
piloted,  moored,  and  unmoored  for  the  said  defendant,  and  on  his  retainer ; 
wing  80  indebted/'  &c.  (a).     {^Conclude  as  ante,  37.) 

Tie  indehitattis  count  is  as  ante]  37,  inserting  these  words,  ''  for  certain  For  crimp. 
f«ge  and  reward  before  that  time,  and  then  due  and  payable  from  the  *5«- 
^ndant  to  the  said  plaintiff,  upon  and  for  the  procuring,  .raising,  and 
ig  of  certain  seamen  by  the  said  plaintiff  before  that  time  procured, 
Siod  shipped  in  and  on  board  of  a  certain  ship  or  vessel  for  the  said 
tt,  and  on  his  retainer;  and  being  so  indebted,"  &a  (6).     {Conclude 
««i  37.) 


AjmiKr'B  steward  on  board  one  of  hi« 

*9Bhip8  cannot  reoorer  wages  from  t&e 

^viAnit  express  contract  to  pay.      2 
•81. 

0  Wlat  eridoioe  snfficient  to  ^title  liim 

N  se  1  J.  B.  Moore,  65.  • 

I  ?  S?  ^*"^*'wn»  »»»te,  65. 


(V)  Ibid.    Plead.  A.  52,  58. 

(jT)  As  to  pilotage,  see  6  Geo.  4.  c.  125.  and 
1  Taunt  300.  Peak,  C.  N.  P.  107.  2  Chit 
Com.  Law,  46.  Abbott  on  ship.  5tli  ed.  148  to 
161. 

(a)  See  observation,  ante,  65. 

{b)  Ante,  65. 
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DECLARATIONS    IN    ASSUMPSIT. 


roK  WAQJBS.       The  indebiiaitis  count  is  cu  ante,  87,  inserting  these  words,  "  for  SklTRg^ 
For  sal-      of  a  Certain  anchor  and  cable  by  the  said  plaintiff,  before  that  time  saved 
▼♦^g«  (c).    gjj,  j^jjj  delivered  to  the  said  defendant ;  and  being  so  indebted/'  &c.     (Coit- 
clidde  as  ante^  87.) 


Secondly, — Fees, 

As  an  at-         ^^^  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the 
torney,  in   work  and  labor,  care,  diligence,  and  attendance  ^of  the  said  plaintiff  bj  the 
prosecut-    gj^j^j  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  the  attorney 
defonding   ^^^  solicitor  of  and  for  the  said  defendant,  and  upon  his  retainer,  in  and  about 
suits^  &c.    the  prosecuting,  defending,  and  soliciting  of  divers  causes,  suits,  and  business 
and  pre-     f^Y  the  said  defendant,  and  for  fees  due  and  of  ri^ht  payable  to  the  said  plain- 
deedsf  &c.  ^ff  in  respect  thereof — And  also  for  other  the  work  and  labor,  care,  diligence, 
(ti).  *        and  attendance  of  the  said  plaintiff  before  that  time  done,  performed,  and  bestow- 
[   ^69  ]  ed,  in  and  about  the  drawing,  copying,  and  engrossing  of  divers  conveyances, 
deeds,  and  writings,  for  the  said  defendant,  and  in  and  about  other  the  busi- 
ness of  the  said  defendant,  and  for  the  said  defendant  and  at  his  special  in- 
stance and  request,  &c. — And  also  for  divers  journies  and  other  attendances 
by  the  said  plaintiff  before  then  made,  performed,  and  given,  in  and  about 
the  said  business,  and  other  the  business  of  the  said  defendant,  and  for  the 
[   ^  70  ]  said  defendant,  and  at  his  like  special  instance  and  request,  and  being  so  in- 
Asanat-    debted,'*  &c.     {Conclude   as  ante,  37,) — The  quafitum  mertiU   thereon 
^^^'       is  as  ante,  87,  inserting  as  follows,  ^'  had  before  that  time  done,  performed, 
Quantum    bestowcd  and  given,  other  his  work  and  labor,  care,  diligence,  and  attfend- 
mermt       ance,  the  attorney  an4  solicitor  of  and  for  the  said  defendant,  and  upon   his 
retainer,   in  and  about  the  prosecuting,  defending,  and  soliciting  of  divers 
other  causes,  suits,  and  business,  for  the  said  defendant ;  and  had  also  at  the 
like  special  instance  and  request  of  the  said  defendant  before  that  time  done, 
performed  and  bestowed,  other  his  work  and  labor,  care,  diligence  and  attend^ 
ance,  in  and  about  the  drawing,  copying,  and  engrossing  of  divers  other  con- 
vcyan(9BS,  deeds  and  writings,  for  the  said  defendant,  and  in  and  about  other 
the  business  of  the  said  defendant,  and  for  the  said  defendant. — And  had  also 
at  the  like  special  instance  and  request  of  the  said  defendant  before  that  time 
made,  performed,  and  given  divers  other  journies  and  attendances  in  and 
about  other  the  business  of  the  said  defendant,  and  for  the  said  defendant,  he 


ihci'eon. 


(c)  See  note,  ante,  65.  In  tbe  case  of  sal- 
Tage,  fVom  perils  of  the  sea,the  statutes  have  not 
taken  away  the  common  law  remedy,  Abbott 
on  Ship.  5th  ed.  897.  8  B.  &  P.  612,  and  the 
precedent  there;  but  in  the  case  of  recapture, 
as  the  admiralty  has  peculiar  jurisdiction  over 
prize-causes,  (8ee2Dougl.  594,  &c.).  the  83 
ueo.  8.  c.  66.  B.  42,  renders  it  necessary  for 
the  recaptor  to  resort  to  that  court  As  to 
the  mode  of  recovering  salvage,  see  the  acts 
4Q  Geo.  8.  c.  180.  49  Qeo.  8.  c.  128.  '  58  Geo. 
8v  c.  87.  1  &  2  Geo.  4.  o.  75.  See  2  Holt  on 
Ship.  280.     (2  Chit  Gen.  528.) 

{d)  This  form  will  suffice  in  all  cases  by  an 
attorney  or  solicitor  against  his  client,  for 
business  done  at  law  or  in  equity,  adding  one 
count  for  work  and  labor  generally,  and  the 


money  counts;  where  there  was  no  suit  carried 
on,  or  no  deeds  prepared,  &c.  or  no  journeys 
taken,  the  parts  of  this  form  not  applicable  to 
the  case  should  be  omitted.  If  the  suit  were 
carried  on  for  a  third  person  at  the  defendant's 
request,  this  count,  with  a  little  alteration  will 
suffice.  2  Show,  421.  But  if  the  defendant 
be  liable,  in  respect  of  a  collateral  undertak- 
ing in  writing,  the  declaration  must  be  special, 
see  1  Saund.  211,  b.  and  see  a  form  post,  251, 
2.  A  common  count  for  work  and  labor  would 
in  all  cases  suffice.  ( 8  Dougl.  59. )  Ante,  65, 
n.  Skin.  218.  See  notes,  post  75,  as  to  what 
is  a  defense  to  this  actipn,  &c.  and  see  in  gen- 
eral Chit  jun.  on  Contr.  2d  edit  448  to  447. 
2  Chit.  Gen.  Prac  26.  8  Campb.  451. 
M'CleL  Rep.  25. 


COMMON   COUNTS. 
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^Mid  defendant  nndertook,"  &g.     {AM  a  count  for  work  and  labor  gen- 
W^i  and  €tll  the  common  counts  (e)  (1). 

^Sarne  (is  in  the  preceding  form,  ante,  68,  except,  instead  of  the  words 

'{vrosecating,  defending,  and  Boliciting  of  divers  causes,  suits,  and  business," 

"^  endeaToring  to  procure  and  obtain,  and  procuring  and  obtaining  the 

defendant's  discharge  from  imprisonment,  as  an  insolvent  debtor,  in  pur- 

of  the  statute  then  in  force  for  the  relief  of  insolvent  debtors  in 


FOBFKES. 


[   *72  1 

The  like 
for  procur- 
ing defen- 
dant's dis- 
charge as 
an  insol- 
Tent 


,TbB  indehitattis  count  is  as  ante,  3T,  inserting  these  words,  "  for  the  Aa  a  wit- 

and  labor,  journies  and  attendance,  of  the  said  plaintiff,  by  him  the  said  ^^^  ^^' 

before  that  time  done,  performed,  bestowed,  made,  and  given,  as  a 

for  and  on  the  behalf  of  the  said  defendant,  and  at  his  special  in- 

and  request,  in  and  about  the  attending  to  give  his  the  said  plaintiff's 

upon  the  trial  of  a  certain  action  before  them  depending  in  the  court 

[mr  said  lord  the  king,  before  the  king  himself,  and  wherein  the  said  de- 

it  was  plaintiff,  and  one  E.  F.  was  defendant,  and  being  so  indebted," 

{Conelutie  <w  ante,   87.) — The    quantum   meruit  thereon    is   as 

87,  inserting  as  follows,  "  had  before  that  time  done,  performed, 

b^towed  other  his  work,  labor,  and  attendance,  and  made  divers  other 

*and  given  other  his  attendance  as  a  witness,  upon  the  trial  of  a  r  ^>74   1 
other  cause  wherein  the  said  defendant  was  plaintiff,  and  the  said  E. 
it,  he  the  said  defendant  undertook,"  &c.     (  Conclude  as  ante,  88.) 


Thirdly — For  Services  in  general.  'o*  sebvi- 

CEB   IN 
— _^  GENERAL. 

l%e  indelniatus  count  is  as  ante,  87,  inserting  these  words,   "  for  the  por  work 
and  labor,  care,  and  diligence  of  the  said  "^plaintiff,  by  the  said  plain-  and  labor 
before  that  time  done,  performed,  and  bestowed,  in  and  about  the  busi-  *P^  ™^*^ 

[  *75  ] 


4 


an  attorney  maj  recover  on  the 
nKmcy  paid,  thougli  his  bill  has  not 
in,  see  Tidd,  9th  ed.  325.      11 
5  B.  &  A.  808. 
See  Chit  jun.    Contr.   175.— 1  Taunt 
■A  pnHniae  to  paj  for  loss  of  time,  is  not 
1  B.  &  B.  515.— 4  J.  B.  Moore,  300, 
M.  &  S.    156.     CJollins  v.   Godefroy, 
K.  B.  1830.  (1  Barn.  &  Adolph. 
)  A  person  who  is  subpoenaed,  and  attends, 
to  give  evidence  unless  his  expen- 
paid,  may  sue  in  assumpsit  fbr  his  nec- 
ot  attendance  agiunst  the  party 
oaed  him.     13  East,  15. 
Seefcrms,   UL  Ent  26,  38,  48,  &c.; 
aad  labor  as  an  actress,  2  Rich.  C.  P. 


88;  for  Forms  for  recovery  of  wages,  &c.  ante, 
65>  69. 

As  to  this  count  in  general,  see  fully,  ante, 
vol  i.  308.  A  contract  to  pay  money  for  any 
description  of  work  and  labor  done  for  the  de- 
fendant, may  be  given  in  evidence  under  this 
count,  and  medicines,  &c.  administered  may 
be  considered  as  materials  found  by  the  plain- 
tiff, and  used  in  and  about  the  work  and  labor. 
4Campb.  37.— 1  N.  R.  189.  Skin.  218.  Ante, 
vol.  i.  304.  When  the  work  or  service  has  been 
completely  performed  for  the  defendant,  and 
accepted  by  him,  though  under  a  special  agree- 
ment, if  the  agreement  was  not  under  seal,  and 
was  fbr  payment  in  money,  this  count  is  suffi- 
cient Fit2g.  802.— 1  Wils.  117.— Bui.  N.P.  139. 


Ib  Pennsylvania  it  has  been  decided  in  one  case,  that  an  action  cannot  be  maintained 
ieman  of  the  Bnr,  for  a  compensation  for  services  rendered  in  the   trial  of  a  case,  and 

wj;  but  \f  the  cUent  ^vcs  a  note  or  bond  for  such  compensation  an  action  lies  thereon. 
,  fL  Llojdf  5  8erg.  &  Bawle,  412.      But  this  case  has  oeen  recently  overruled,  and  it 

•tflei,  that  ah  Bttomcy  »t  law  has  a  legal  right  to  recover  a  quantum  meruit  for  his  pro- 
it  xrvices.  Gray  r.  Brmckenrid^t  2  Peiin.  75,  dec.    Bobbins  v.  Harvey,  5  Conn.  835. 


77  DEOLABATIONS  IN  ASSUMPSIT. 

FOB  sEB^        The  indebitatus  count  is  as  ante,  87,  inserting  these  wordsj  '^  for  the 

vwEB  m   carriage  and  conveyance  of  divers  goods,   merchandize,  and  chattels,   bj 
the  said  plaintiff  before  that  time  carried  and  conveyed   in  certain  carts 
Fqr  the      and  Other  carriages  for  the  said  defendant,  and  at. his  special  instance  aiid 
^JS'sb^  ®^  request,  and  being  so  indebted,''  &c.     {Conclude  as  antCy  37.)      The  quanir 
^i(ik).     ^'^^   meruit  thereon  is  as  ante,  87,  inserting  ajs  foUowSy   "had  before 
that  tim^  carried  and  conveyed  divers  other  goods,   merchandjze,  and  dtiat- 
tels,  in  certain  other  carts  and  carriages,  for  the  said  defendant,  he  the  said 
defendant  undertook,"  &c.      (Conclude  as    ante,   38.       Add   one  cofmt 
for  work  and  labor  generally — money  paid — account  stated — and  breacJi.] 
• 
For  work,        2%e  ifuiebitalus  count  is  as  ante,   37,  i?iserting  these  words,  '*for  the 
andatt^  work  and  labor,  care,  and  diligence  of  the  said  plaintiff  by  him  the  said 
dance.        plaintiff,  before  that  time  done,  performed,  and  bestowed,  in  and  about  the 
business  of  the  said  defendant,  and  at  his  special  instance  and  request,  and 
for  divers  journies  and  attendances  by  the  said  plaintiff  before  that  time 
made,   performed,  and  given,  in  lind  about  the  said  work  and  labor  for  the 
said  defendant  and  at  his  like  special  instance  and  request,  and  being  eo  in- 
debted,*' &c.      {Conclude  as  ante,  37.) — The  quantum  m^eruit  thereon 
is  as  ante,  37,  inserting  as  foUows  **  had  before  that  time  done,  performed,  and 
bestowed   other  his   work  and.  labor,  care,  diligence,  in  and  about  other 
the  business  of  the  said  defendant,  and  for  the  said  defendant,  and  had  also 
at  his  like  special  instance  and  request,  before  that  time  made,  performed, 
and  given,  divers  other  journies  and  attendances  in  and  about  the  said  last- 
[  ^78  ]  mentioned  work  and  labor  for  the  said  defendant,  he  "^^the  said  defendant 
undertook,''  &c.     {Conclude  -as  ante,   88.)     [Add  one  count  for  nwney 
paid — account  stated — arui  breach.'] 

As  an  The  indebitatus  count  is  as  ante,  ^T,  inserting  these  words,  "for  the 

agent  geh-  ^ork  and  labor,  care,  diligence,  journies  and  attendance  of  the  said  plain- 
for  lom^  *^^>  ^y  *^®  ^^  plaintiff  before  that  time  done,  performed,  and  bestowed, 
nii88ion(0.  OS  the  agent  of  and  for  the  said  defendant,  and  on  his  retainer,  and  for 
certain  commission  and  reward  due  and  of  right  payable  from  the  said  de- 
fendant to  the  said  plaintiff  in  respect  thereof,  and  being  so  indebted," 
&c.  {Conclude  as  ante,  87.) — The  quantum  meruit  thereon  is  as  ante, 
87,  inserting  as  follows,  "  had  before  that  time  done,  porformed,  and  be- 
stowed other  his  work  and  labor,  care,  diligence,  journies,  and  attendance, 
as  the  agent  of  and  for  the  said  defendant,  he  the  said  defendant  under- 
took, &c,  {Conclude  as  ante,  88.)  [Add  one  count  for  work  and  lor 
bor  genercUly — account  statedr--ana  breach,] 

As  a  fiwtor       The  indebitatus  count  is  as  ante,  87.  inserting  these  words,  "  for  the 
^^^2    work  and  labor,  care  and  diligence,  journies  and  attendance  of  the  said 


goods  (m). 


{k)    See  the  obserradons  on  the  last  iruU-  Stark.    C.N.  P.  161.     1   Car.   &  P.  S84w— 8 

bUutui  count  Taunt  82.—^  Camp.    451.— M'Oel.  Bep.  2& 

(/)     See  1  Wentw.  196;  and  see  in  general  — An  agent  cannot  recover  commission  for  e& 

as  to  an  agent's  right  to  commission.  Chit.  jun.  footing  spies  in  an  illegal  undertaking — 8  B. 

Cent.  162,  8.    8  Chit.  Com.  Law,  221,  Pailey  &  Cres.  689.-5  D.  &  R.  542,  S.  C. 
Prin   &  Agent    Ante,   74,  n.  (a).      Where         (m)     See  a  form  for  (£eZ  cretfere  commission 

the  principal  derives  no  benefit  whatever  from  fbr  which  indebitatus  {issumpsit  will  lie.     14 

the  acts  of  his  agent,  in  consequenge  of  some  East,  578;  at  least  it  would  be  good  after  ver- 

misoonduotor  mismanagement  onXne  part  of  diet. — 8  Taunt.   871. — 2  J.  B.   Moore,  420. 

the  latter,  no  remuneration  can  be  recovered.  8.  C.  ■  See  the  preceding  note. 
1  Com.  Contr.  271.    8  Bro.  P.    C.  889.-8 
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etiC  by  him  the  said  plaintiff  before  that  time*  done,  performed,  and  '*^*  *™^ 
wed,  as  the  factor  and  agent  of  the  said  defendant,  in  and  about  the  J^SraiiLL. 
niliDgmd  disposing  of  divers  goods,  merchandize,  and  chattels,  and  in  and 
Ant  other  the  business  of  the  said  defendant,  and  for  the  said  defendant 
odftt  his  special  instance  and  request,  and  being  so  indebted,"  &c.  (^Con- 
Measaiite^  37.) — The  quantum  meruit  thereon  is  as  ante^  37,  inserting 
foBmts  "had before  that  time  done,  performed,  and  bestowed,  other 
Ik  work  and  labor,  care,  and  diligence,  joumies  and  attendances,  as  the 
&Dd  agent  of  the  said  defendant,  in,  and  about  the  selling  and  disposing 
divers  other  goods,  merchandize,  and  chattels,  and  in  and  about  other  the 
of  the  said  defendant,  and  for  the  said  defendant,  he  the  said  defend- 
mdertook,"  <tc.  {Conclude  as  ante,  28.)  [Aetd  one  count  for  work 
labor  ffeneraUy — money  paid — the  account  stated — and  breach.'] 

*Tke  indebitatus  count  is  cis  ante,  87,  inserting  these  words,  "  for  the  E   *7y  J 
and  kbor,  care,  and  diligence,  if  the  said  plaintiff  by  him  before  that  ^^J^^' 
done,  performed,  and  bestowed,  in  and  about  the  writing,  drawing,  and  broker(n). 

ont  of  divers  policies  of  insurance  of  divers  ships  and  vessels,  goods, 

^haodize,  and  chattels,  before  that  time  written,  drawn,  and  made  out  by 

said  plaintiff  as  an  insurance-broker,  and  in  and  about  the  causing  and 

ring  divers  peraons  to  insure  divers  sums  of  money  upon  the  said  ships 

Teasels,  goods,  merchandize,  and  chattels,  at  the  special  instance  and  re- 

of  the  said  defendant,  and  for  divers  sums  of  money  before  that  time 

and  paid  by  the  said  plaintiff  for  the  sitid  defendant  at  his  like  re- 

to  direripersom,  as  and  for  certain  premian»  and  rewards,  for  the  nn- 

riting  and  subscribing  the  said  policies  of  insurance  before  that  time  un- 

itten  and  subscribed  for  the  insurance  of  the  said  ships  and  vessels, 

merchandize,  and  chattels,   during   certain  voyages  undertaken  by 

I  said  diips  and  vessels,  and  for  the  trouble,  care,  alia  diligence  of  the  said 

"ntiff  in  that  behalf,  at  the  like  special  instance  and  request  of  the  said 

It,  and  being  so  indebted,''  &c.      {Conclude  as  ante,  37,) — The 

meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  in  considera- 

>that  the  said  plaintiff,  as  such  insurance-broker  as  aforesaid,  at  the  like  spe* 

^mstaiice  and  request  of  the  said  defendant,  had  before  that  time  done, 

and  bestowed  other  his  work  and  labor,  care,  and  diligence,  in 

abontthe  writing,  drawing,  and  making  out  of  divers  other  policies  of 

of  divers  other  ships  and  vessels,  goods,  merchandize,  and  chattels, 

iodibr  Ae  said  defendant,  and  also  in  and  about  the  causing  and  procur- 

divere  other  persons  to  insure  divers  other  sums  of  money  upon  the  said 

and  vessels,  goods,  chattels,  and  merchandize,  and  had  also,  at  the  like 

and  request  of  the  said  defendant,  advanced  and  paid  divers  other 

of  money  for  the  said  defendant  to  divers  other  persons,  as  and  for  cer- 

pr^minms  and  rewards  for  their  underwriting  and  subscribing  of  the  said 

itioned  policies  of  insurance  before  that  time  under-written  and  sub- 

0   As  to  these  counts,  see  1  Hen.  Bla.  where  an  action  was  brought  by  a   broker 

<^  This  ooontis  proper  where  the  plain-  against  the  captoiQ  of  a  ship  for  brokerage 

>v  the  character  of  broker,  bas  gof  a  pol-  and  reward  for  endeavoring  to  effect  a  charier"- 

(Acted  bj  third  persons  ibr  the  defend-  party,  and  with  the  authority  of  defendant, 

'When  the  action  is  at  the  suit  of  the  who   afterwards  refused  to  proceed    on    the 

T-writor  fcr  the  premiums,  the  counts  are  voyage  and  execute  charter-party  ;  the  iury 

t^  next  precedent.     The  policies  must  fbund,  that  %  usage  of  merchants,  as  the  char- 

'oced  tt  tiie  triaL     1  Stark.  189.    In  ter-party  was  not  effected,  plaintiff  oould  not 

».  Thomas,  .C.    P.   9th   July,^  1880,  recover. 
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FOE  BEE-  scribed  by  them  for  the  insurance  of  divers  other  sums  of  money  upon  the 
qenoul'  ^^  last-mentioned  ships  and  vessels,  goods,  merchandize,  and  chattels,  dur- 
ing certain  voyages  undertaken  by  the  said  last-mentioned  ships  and  vessels ; 
and  had  also,  at  the  like  instance  and  request  of  the  said  defendant,  bestowed 
other  his  trouble,  and  used  other  oare  and  diligence  for  the  said  defendant, 
[  *  80  ]  he  the  said  defendant  undertook,''  &c.  {Conclude  (isafUe,  88.)  Add  *one 
indebitatus  count  for  the  work  and  labor  generally — the  money  counts — 
account  stated — and  breacA,'\ 


Fop  pre-  Xhe  indebitatus  count  is  as  ante^  87,  inserting  these  wards,  "  for  oertain 

iiiN^ce    pi'^^i^i^s  of  insurance  before  that  time  and  then  due  and  payable  from  the 
(o).  said  defendant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  his  the  said 

plaintiff  having  before  then,  at  the  special  instance  and  request  of  the  said 
defendant,  underwritten  and  subscribed  divers  policies  of  insurance  for  and 
on  the  behalf  and  oq  the  account  of  the  said  defendant,  for  the  insurance  of 
divers  large  sums  of  money  upon  divers  ships  and  vessels,  and  also  diTeia 
goods,  merchandize,  chattels,  and  effects  by  the  said  plaintiff  .before  that  tame 
insured  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
being  so  indebted,"  &c.  {Coticlude  as  ante,  37.)  The  quantum  meruit 
thereon,  which  is  sometiiHes  added,  though  unnecessarily,  is  as  ante,  37, 
inserting  as  follows,  ^^  had  before  that  time  insured  divers  other  ships 
and  vessels,  also  divers  goods,  merchandize,  chattels,  and  e&cts  {or,  '  divers 
other  large  sums  of  money  upon  divers  other  ships  and  vessels,'  &c.)  for  the 
said  defendant,  he  the  said  defendant  undertook,"  &c.  {Conclude  as  ante, 
38.) 

As  a  8ur-  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the 
veyor  {p),  y^^^k  and  labor,  care,  diligence,  and  attendance  of  the  said  plainti£^  by  the 
said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  surveyor, 
in  and  about  the  drawing  divers  plans,  elevations,  and  sections  of  buildings, 
L  *81  ]  *for  the  said  defendant,  and  at  his  request,  and  in  and  about  the  surveying 
and  superintending  the  erection  thereof,  and  of  divers  other  works  for  the 
said  defendant,  and  at  his  special  instance  and  request,  and  in  and  about  the 
appraisement,  admeasurement,  and  valuation  of  certain  works,  and  the  pay- 
ment of  certain  workmen's  bills  for  the  said  defendant,  and  in  and  about  other 
the  business  of  the  said  defendant,  and  at  his  like  instance  and  request,  and 
for  divers  journies  and  attendances  before  then  made,  performed,  and  given 
by  the  said  plaintiff,  in  and  about  the  business  of  the  said  defendant,  and  at 
his  like  instance  and  request;  and  being  so  indebted,"  &c,  {Conclude  as 
ante,   37.) — The  quantum  meruit  thereon,  is  as  ante,    37^   inserting 

m 

m 

(o)  ThiB  count  is  sufficient,  2  Lev.  158,  cdTcd  monies  ftom  his  princips],  then  the 
Park.  26.  In  Hob^on  o.  De  Tostet,  before  plaintiff  could  not  recover."  2  Starkie,  294; 
Abbott,  C.  J.  Guadhall,  14th  Feb.  1823,  the  Chitty,  Jun.  on  Contr.  2d  ed.  462. 
declaration  was  precisely  in  the  above  form  ;  *  '^)  A  surveyor  is  to  be  paid  according  to 
and  upon  Scarlett  and  Littledale,  for  defend-  his  labor,  and  not  according  to  the  amount 
ant,  objecting  that  the  same  was  insufficient,  of  the  bills  which  he  looked  over,  Peake,  108; 
because  the  policies  were  fbr  the  benefit  of  third  and  where  a  surveyor  claimed  5/.  per  cent,  on 
persons,  and  not  for  deftodant;  though  on  his  the  money  laid  out  by  him  as.  such.  Lord  El- 
retainer,  Abbott,  C.  J.  said,  "  This  count  has  lenborough  left  it  to  the  jury  to  say,  wh^her 
existed  for  upwards  of  fifty  years.  It  is  true  this  mode  of  charging  was  vicious  or  unreason- 
the  defendant  is  a  broker,  but  still  the  business  able,  and  if  they  thought  it  was,  to  deduct  ao- 
is  done  in  the  employment  of  def^dant,  and  cordingly.  2  Stark.  ^4.  See  1  C.  jt  P.  862. 
therefore  the  policies,  as  to  hitn,  are  for  money  (Chit  jun.  on  Contr.  2d  ed.  462. 
had  and  received  ;  if  the  broker  had  not  re- 
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as  follows,  **  had  before  that  time  done,  performed,  and  bestowed  other  «>b  bbr- 
Jiis  work  and  labor,  care,  diligence,  and  attendance,  as  a  surveyor,  in  q^J^J^ 
and  about  the  drawing  of  divers  other  plans,  elevations  and  sections  of  build- 
ings,  for  the  said  defendant,  and  in  and  about  the  surveying  and  superintend- 
diag  the  erection  thereof  and  of  divers  other  works  for  the  said  defendant, 
and  in  and  about  the  appraisement^  admeasurement,  and  valuation  of  certain 
works,  and  the  payment  of  certain  workmen's  bills  for  the  said  defendant,  and 
about  other  the  busine£(&  of  the  said  defendant,  and  for  the  said  defendant, 
and  had  ako,  at  his  like  special  instance  and  request,  before  then  made,  per- 
formed, and  given  divers  other  journies  and  attendances  in  and  about  other 
the  business  of  the  said  defendant  he  the  said  defendant  undertook,"  kc, 
{Conclude  as  ante,  38.)  [-4cW  one  indebitains  assumpsit  count  for  work 
and  labor  gefteraily — the  money  counts — account  stated — and  breach,^ 

The  indebitatus  cowit  is  as  ante,  37,  inserting  the?e  words,  "  for  the  As  an  auc- 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  ^^^^^  ^^ 
said  plaintiff  before  then  done,  performed,  and  bestowed,  as  an  auctioneer  (j). 
and  appraiser,  in  and  about  the  selling  and  disposing  of,  and  endeavoring  to 
sell  and  dispose,  by  auction  and  otherwise,  of  divers  goods,  chattels,  and  effects, 
for  the  said  defendant,  and  on  his  retainer  and  request,  and  in  and  about  the 
appraising  and  valuing  of  divers  other  goods,  chattels,  and  effects,  for  the 
said  defendant,  and  at  his  request,  and  in  and  about  other  the  business  of  the 
said  defendant,  and  for  the  said  defendant,  and  at  his  request,  of  and  for  di- 
vers journies,  attendances  before  then  made,  performed,  and  given  by  the  said 
plaintiff  in  and  about  the  business  of  the  said  defendant,  and  for  the  said  de- 
fendant, and  at  his  like  request;  and  being  so  indebted,"  &c.  {Conclude  as 
ante,  2^1.') — Tfie  quantum  meruit  thereon  is  as  ante,  37,  inserting  these 
words,  *'  had  before  then  done,  performed  and  bestowed  other  his  work  and 
labor,  care,  diligence,  and  attendance,  as  an  auctioneer  and  appraiser  in  and 
about  the  selling  and,  disposing,  and  endeavoring  to  sell  and  dispose  of,  by 
auction  and  otherwise,  of  divers  goods,  chattels,  and  effects  for  the  said  de- 
fendant, and  on  his  retainer  and  request,  and  in  and  about  the  appraising  and 
valuing  of  divers  other  goods,  chattels,  and  effects  for  the  said  defendant,  and 
at  his  Uke  request,  and  in  and  about  other  the  business  of  the  said  defendant, 
and  for  the  said  defendant,  and  at  his  request,  and  had  also  before  then  made, 
performed,  and  given  divers  other  journies  and  attendance  for  the  tfaid  de- 
fendant, and  at  his  request,  he  the  said  defendant  undertook,"  &c.  (  Conclude 
as  ante,  38.) 

Tlie  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  Aaan  ao- 
work  and  labor,  care,  diligence,  journies,  and  attendances  of  the  said  plain-  <'<*'^*"**« 
tiff,  by  him  the  said  plaintiff  before  that  time  done,  performed,  and  bestowed, 
as  an  accountant  and  otherwise,  in  and  about  the  investigating,  copying, 
writing,  making  extracts  from,  making  out,  settling,  arranging,  managing, 
and  adjusting,  and  endeavoring  to  investigate,  copy,  write,  make  extracts 
from,  make  out,  settle,  arrange,  manage,  and  adjust,  divers  accounts,  bills, 
debts,  documents  and  writings  for  the  said  defendant,  and  at  his  request,  and 
in  and  about  odier  the  business  of  the  said  defendant,  and  for  the  said  defend- 
er) If  an  auctioneer,  employed  to  sell  an    compensation  fi>r  his  eerrices,  8  Campb.  451 
estate,  is  guilty  of  negligence,  whereby  the    M'Clel.  Rep.  ^. 
Ba!e  becomes  nugatory,  he  is  not  entitled  to  any 
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roB  sEB^  ant,  and  at  his  like  request ;  and  also  for  divers  materials,  quantities  of  pa] 
▼ICES  w  pens^  ink,  and  other  necessary  things  before  then  found  and  provided, 
used  and  applied  by  the  said  plaintiff  in  and  about  the  said  work  and  la 
care,  and  diligence  of  the  said  plaintiff  for  the  said  defendant,  and  at 
special  instance  and  request;  and  being  so  indebted,"  &c.  {^Conclude 
aniCy  37.) —  The  qtiantum  meruit  thereon  is  as  ante,  37,  inserting  as  fcl- 
lows  J  '^  had  before  that  time  done,  performed,  and  bestowed  other  his  work  and j 
labor,  care,  diligence,  joumies,  and  attendances  as  an  accountant  and  otfai 
wise,  in  and  about  the  investigating,  copying,  writing,  making  extracts  froiQ,1 
making  out,  settling,  arranging,  managing,  and  adjusting,  and  endeavoring 
investigate,  copy,  write,  make  extracts  from,  make  out,  settle,  arrange.  maiH^ 
age,  and  adjust,  divers  other  accounts,  bills,  debts,  documents,  and  writii 
for  the  said  defendant,  and  in  and  about  other  the  business  of  the  said  defen< 
ant,  and  for  the  said  defendant;  and  had  also,  at  the  like  special  instance  and^ 
request  of  the  said  defendant,  before  then  found  and  provided,  and  used  ani^ 
applied  in  and  about  the  said  work  and  labor,  care,  diligence,  divers  othi 
materials,  quantities  of  paper,  pens,  and  ink,  and  other  necessary  things  fori 
the  said  defendant,  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante,  38 — [Add  counts  for  work  and  labor  gen^aUy — money  counts — 
accounts  stated — and  breach.] 

Aflaschool-      The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "forthei 
^JJJ^'y*       work  and  labor,  care,  diligence  and  attendance  of  the  said  plaintiff,  by  him 
booka,        the  said  plaintiff  and  his  servants  and  teachers  before  that  time  done,  pe^orm* 
l>oQrd  and   ed,  and  bestowed  for  the  said  defendant  as  a  school-master,  in  and  about  the 
&c^(ro!      teaching  and  instructing  divers  infants  and  persons  (5),  in  reading,  writing, 
arithmetic,  and  in  divers  languages,  drawing,  and  dancing,  good  manners,  and 
other  necessary  and  useful  accomplishments  and  qualifications,  and  at  the 
special  instance  and  request  of  the  said  defendant*,  and  for  divers  books, 
pens,4  chattels,  and  other  necessary  things,  by  the  said  plaintiff  before  that 
time  found  and  provided,  and  used  and  employed  in  and  about  that  work  and 
labor  for  the  said  defendant,  and  at  his  like  special  instance  and  request, 
and  also  for  meat,  drink,  washing,  lodging,  chattels,  and  other  necessaries  by 
the  said  plaintiff  before  that  time  found  and  provided  for  the  said  in&nts  and  per- 
sons, and  at  the  like  special  instance  and  request  of  the  said  defendant ;  a>nd  be- 
[    ♦82  ]  ing  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  ^quantum  meruit 
thereon  is  as  ante,  37,  i?iserti?ig  aa  follows,  "  had  before  that  time  done,  per- 
formed, and  bestowed  other  his  work  and  labor,  xjare,  diligence,   nd  attendance, 
for  the  said  defendant  as  a  school-master,  in  and  about  the  teaching jand  instruct- 
ing of  divers  other  infants  and  persons  in  reading,  writing,  arithmetic,  and  in 
divers  languages,  drawing,  and  dancing,  good  manners,  and  other  useful  and  ne- 
cessary accomplishments  and  qualifications ;  and  had  also  at  the  like  special  in- 
stance and  request  of  the  said  defendant,  before  that  time  fi)und  and  provided 
divers  other  books,  pens,  chattels,  and  other  necessary  things,  and  used 
and  employed  the  same  in  and  about  the  Su.id  last-mentioned  work  and  labor 
for  the  said  defendant,  and  had  also  at  the  like  special  instance  and  request 

(r)  See  2  New  Bep.    383,  and  the  preco-  ibr  work  and  labor,  &c.  fer  t&e  whole  quarter, 

dent,  Morg.  12.     If  there  be  a  claim  for  tok-  though  the  defendant's  child  was  taken  away 

ing  away  a  scholar  before  notice,  the  plain-  in  the  middle  of  it. — 5  Bingh.  132. 
titf  should  declare  speciallj,  see  post,  26U;         (s)     It  is  usual  here  to  say,  "  of  one  E.  F. 

though  according  to  2  New  Bep.  888,  it  may  the  infont  son  of  the  said  defendant,"  bat  this 

be  recovered  under  the  common  count    The  is  unnecessaiy,  and    may  be    dangerous  in 

plaintiff  may  recover  under  the  common  counts  proo£    * 
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said  defendant,  found  and  provided  other  meat,  drink,  washing,  lodg-  tob  servi- 
diittela,  and  other  necessaries  for  the  said  last-mentioned  infants  and  per-  ^^  '^ 
he  the  said  defendant  undertook,"  &c.     (^Conclude  as  ante,  38.) — [Add 
mifbitaius  assumpsii  count  for  toork  and  labor  generally — one  for 

$M — fnaney  lent — paid — <iccotmt  stated — and  breach.^ 

there  be  a  defnandfor  entrance-money  proceed  as  in  the  above  inde-  The  like 
county  insetting^  at  the  asterisk,  the  following  words ^  "  and  for  "^?^^ 
entraooe-maney  before  that  time  and  then  due  and  payable  from  the  ^01167^ 
defendant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  the  admission 
said  infants  and  persons  into  the  school  of  the  said  plaintiff,  for  the 
of  being  taught  and  instructed  as  aforesaid.     If  the  action  be  for  in- 
by  the  plaintiff^  s  wife  as  a  school-mistress,  it  is  not  advisable  for 
h  join  in  the  action,  {unless  the  demand  accrued  before  marriage^  (/) 
\tke  account  maya^  well  state.  '^  for  the  work,  &c.  of  E.  F.  the  wife  of 
plaintiff,"  Ac. — {If  it  be  for  taking  children  away  without  notice 
add  a  special  count,  as  post,  259.     2  New  Rep,  338.) 


^The  indebitaius  count  is  as  ante,  37,  inserting  these  words,  ^'for  the 
and  labor,  care,  diligence,  joumies,  and  attendance  of  the  said  plaintiff 
said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  sur- 
and  apothecary  for  the  said  defendant,  and  at  his  special  instance  and  re- 
in and  about  the  healing  and  curing  of  the  said  defendant  and  divers 
persons  of  divers  diseases,  disorders  and  maladies  under  which  they  had 
then  respectively  labored  and  languished,  in  and  about  the  endeavoring 
and  cure  the  said  defendant  and  divers  other  persons  of  divers  other 
disorders  and  maladies  under  which  they  had  before  then  also  re- 
^ly  lalwred  and  languished,  and  for  divers  medicines,  chattels  and  other 
flings  before  that  time  found  and  provided,  administered,  delivered, 
~  by  the  said  plaintiff  on  those  occasions,  for  the  said  defendant  and 
special  instance  and  request;  and  being  so  indebted,"  4;c.  {Con- 
tmie,  87.)  The  quantum  meruit  thereon  is  as  ante,  37,  insert- 
/blitnffs,  "had  before  that  time  done,  performed,  and  bestowed  other 
and  labor,  care,  diligence,  joumies,  and  attendance  as  a  surgeon  and 
'.  in  and  about  the  healing  and  curing  of  the  said  defendant  and  di- 
persons  of  divers  other  diseases,  disorders,  and  maladies  under 

tylvania,  6  Scrg.  &  Rftwle,  412.)  Wlien  a 
Borgeon  assumes  the  character  of  a  physician 
he  cannot  sue,  2  Campb.  N.  P.  441.  If  the 
patient  has  been  injured  rather  than  benefitted 
in  his  health,  in  consequence  of  any  gross  un- 
skilfulness  or  carelessness  on  the  part  of  the 
plaintiff,  the  latter  cannot  sue  fbr  his  fees.  See 
8  Stark.  Rep.  6.  If  the  plaintiff  has  profbssed 
to  cure  the  patient  in  a  specified  time  by  means 
of  sovereign  medicines,  and  has  induced  him 
to  continue  to  employ  him  by  fiilse  and  fraud- 
ulent professions  of  skill  and  success,  he  can- 
not recover  for  medicines  and  attendance  in 
the  event  of  no  benefit  being  derived,  2  Stark. 
8.  If,  however,  the  plaintiff  has  acted  improp- 
erly through  the  advice  oT  a  physician  called 
in,  he  may,  notwithstanding,  recover,  Peak,  C 
N.  P.  59. 


[  *83  J 

As  a  sur- 
geon and 
apothe- 
cary, and 
for  medi- 
cines, &c. 
and  for  in- 
oculating a 
child  (u). 


^l&Ik.  114. 
Bee  ferms,  Morg.  9,  14;  m.  £nt  25, 
Aaeist.  ^3,  68.  If  the  demand  be 
•tihe  JDoeoIation  of  a  child,  say  '*  in  and 
iDomlAtion  of  a  certain  child  of  the 
it,  and  in  and  about  divers  other 
■I  ependona  fi>r  the  said  defendant, 
19  epecMf  * '  ftc.  -  The  declaration  must 
far  curing  the  defendant  of  the  vene^ 
2  Wilfi.  20, — Aa  to  the  rights  of 
aad  apothecaries  to  recover  their  fees 
^aea,  see  Chit.  jun.  on  Cont  168.— 
Stat,  ToL  L  20.  A  certificated  sur- 
raeorer  Amrgesa  for  attending  in  a 
he  also  have  a  certificate  from  the 

mmV^^gfi  an  action  for  his  fees, 
.'^niodered  a»  -honorary,  4  T.  R. 
ft  C  745-      (He  mBj  sue  m  Penn- 
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roR  8EIU  which  they  had  before  then  respectively  labored  and  languished,  and  aho  ii 
«w/.r«  ,»  ^^^  about  tlie  endeavoring  to  h^  and  cure  the  said  defendant  and  divers  otb* 
er  persons  of  divers  other  diseases  and  disorders  under  which  they  had  he* 
fore  then  also  respectively  labored  and  languished,  and  had  also  at  the  hb 
special  instance  and  ^request  of  the  said  defendant,  before  that  time  founi 
and  provided,  administered,  delivered  and  applied  divers  other  medicines, 
chattels,  and  necessary  things  on  those  last-mentioned  occasiiHis  for  the  said 
defendant,  he  the  said  defendant  undertook,"  &c.  {^Conclude  as  ante,  88.) 
— [Add  counts  for  work  and  labor,  attd  jonrfiies — -for  goods  sold — iimw- 
eypaid — account  stated — and  breach,] 

Ab  a  BUT-  Tfie  indebitcUus  count  is  as  ante,  87,  inserting  these  words,  *'  for  tbi 
S^°>  work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  thesaii 
cai^,tnd  plaintiff  before  that  time  done,  perfoi;ined,  and  bestowed  as  a  surgeon,  apothfr- 
.  man  mid-  cary,  and  man-mid- wife,  at  the  special  instance  and  request  of  the  said  defend^ 
wife  (lo).  unt^  jQ  (y^(j  about  the  visiting  and  attending  upon  {x)  a  certain  female  thi 
pregnant  and  laboring  with  child,  and  languishing  under  divers  sicknesses 
maladies,  and  in  and  about  the  delivering  of  the  said  female  of  the  child  wi 
which  she  was  then  pregnant,  and  in  and  about  the  healing  and  curing  of 
said  female  of  divers  disorders,  sicknesses,  and  maladies  w^ith  which  she 
during  the  time  aforesaid  and  afterwards  afSicted,  and  for  divers  medicin 
chattels,  and  other  necessary  things  before  that  time  found  and  provided, 
used  and  applied  by  the  said  plaintiff  in  and  about  the  healing  and 
ing  the  said  female  of  the  said  sicknesses,  disorders,  and  maladies, 
the  like  special  instance  and  requiest  of  the  said  defendant ;  and  being  so 
debted,"  Ac.  (^Conclude  as  afUe,  87.) — The  qvuntum  meruit  thereon 
as  ante,  37,  inserting  as  foUoivs,  ^^  had  before  that  time  done,  performed 
and  bestowed  other  his  work  and  labor,  care,  and  diligence  as  a  surgeon,  apotk* 
ecaiy,  and  man-mid-wife,  in  and  about  the  visiting  and  attending  upon  tin 
said  female  then  pregnant  and  laboring  with  child,  and  languishing  under  di^ 
vers  sicknesses  and  maladies,  and  in  and  about  the  delivering  of  the  said  fe* 
male  of  the  child  with  which  she  was  then  pregnant,  and  in  and  about 
healing  and  curing  of  the  said  female  of  divers  other  disorders,  sicknesses, 
maladies  with  which  she  was.  during  the  time  last  aforesaid,  and  afterw 
afflicted^  and  had  also  at  the  like  special  instance  and  request  of  the  said  de- 
fendant, before  that  time  found  and  provided,  and  used  and  applied  divers  othei 
medicines  and  necessary  things  in  and  about  the  healing  and  curing  of  tht 
said  female  of  the  said  last-mentioned  sicknesses,  disorders,  and  maladies, 
he  the  said  defendant  undertook."  ttc.  {Conclude  as  ante,  88.) — [irfd 
ofie  indebitatus  count  for  work  generally — one  ditto  for  goods  sold — mon^ 
ey  paid — account  stated — and  breach,] 

# 
r  *85    1       '^^  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for 
Asanune.  work  and  labor,  care,  and  diligence  of  the  said  =*^plaintiff,  by  the  said  pi 
tiff  before  that  time  done,  performed,  and  bestowed  as  a  nurse  for  the 
defendant,  and  at  his  special  instance  and  request,  in  and  about  the  nursing 
attending,  and  taking  care  of  the  said  defendant  and  of  divers  persons,  whil 
he  and  they  were  sick  and  laboring  under  divers  diseases,  disorders  and 

{to)    See  forms.  Plead.  AasiBt  68. — Morg.     Rep.  159,  but  it  may  be  advisable  nottomei^ 
10.  tion  the  name,  and.  it  afl  well  not  to  state  M 

(x)    A  misnomer  seems  immaterial,  2  Marsh,    female  was  the  defendant's  wife. 
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and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  quantum  ^o»  «■- 
it  thereon  is  as  ante,  87,  inserting  as  follows,  "had  before  that  time   QE^mAJL 
,  performed,  and  bestowed  other  her  work  and  labor,  care,  and  diligence 
s  nurse,  in  and  about  the  nursing,  attending,  and  taking  care  of  the  said 
it  and  divers  other  persons,  whilst  they  were  sick  and  laboring  under 
other  diseases,  disorders,  and  maladies,  he  the  said  defendant  under- 
<fec.      (^Concluile  as  a?ite,  SS.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  the  Asannn- 
and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  as  an  un-  ^'^^t^  °^ 
:er  of  funerals,  before  that  time  done,  performed,  and  bestowed  by  the  («) , 
^plaintiff  and   his  servants,  in  an  about  the  funeral  of  one  E.  F.  (or  a 
person  deceased)  on  the  retainer,  and  at  the  special  instance  and  re- 
st of  the  said  defendant,  and  for  divers  hearses,  coaches,  horses,  materials, 
^Isj  and  other  necessary  things  used  and  applied  in  and  about  the  fur- 
Ung  and  conducting  of  the  said  funeral  by  the  said  pld^intiff  before  that 
found  and  provided  for  the  said  defendsuit,  and  at  hi^  like  special  in- 
and  request;  and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — 
quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  **  had  be- 
that  time  done,  performed,  and  bestowed,  other  his  work  and  labor,  care, 
^nce,  and  attendance,  as  an  undertaker  of  funerals,  by  himself  and  his 
its,  in   and  about  the  funeral  of  the  said  E.  F.  (or  of  a  certain  other 
deceased)  and  had  also  at  the  like  special  instance  and  request  of  the 
defendant,  before  that  time  found  and  provided  divers  other  hearses, 
I,  horses,  materials,  chattels,  and  necessary  things  for  the  said  de- 
Lt,  and  used  and  applied  the  same  in  and  about  the  furnishing  and  con- 
_   of  the  said  last-mentioned  funeral^  he  the  said  defendant,  under- 
^^  &c.      (^Conclude  as  ante,  38.)    [Add  one  indebitatus  count  for  work 
lahor  generally — one  ditto  for  goods  sold — one  for  the  use  and  hire  of 
rseSj  coaches y  and  horses,  goods,  ^c,  — money  paid — account  stated- 
breach.^ 

JThe  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  [  *86  ] 
and  labor,  eare,  diligence,  and  attendance  of  the  said  plaintiff  by  the  ^Jt(^\ 
'   'ntiflr,  before  that  time  done  and  performed,  and  bestowed,  in  preach- 

celebrating  divine  service  in  the  parochial  church  of for  the  said 

t,   and  at  his  special  instance  and  request,  and  being  so  indebt- 

kc.      (^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as 

87,  inserting  as  foUows^  "had  before  that  time  done>nd  performed 

bestowed  other  his  work  and  labor,  care,  diligeqce,  and  attendance,  in 

g  and  celebrating  divine  servioe  in  the  parochial  church  of afore- 

ibr  the   said  defendant,  he  the  said  defendant  undertook,''  &c.    {Con-- 
as  ante,  38.) 

hidebitcUus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  work  ™i^  p^. 
-,  care  and  diligence  of  the  said  plaintiff  by  the  said  plaintiff,  before  agraphs 
done,   performed,  and  bestowed,  in  and  about  the  composing  and  for  ^e^^ 

papers. 

0  See  ftrms,  1  Bich.  C.  P.  862.— LU.  Ent  orders  for  it}  the  fdnerftl  bein^  suitable  to  the 

.     Wben   husband  liable  for,  1   Hen.  de^pree  of  the  testator,  see  3  Ton.  &  Jerv.  28. 

^;  wben  repiesentotiTes  liable  &r,  Toller,  (^  to  expenses  of  funeral  in  general,  1  Chit 

JL  216  247.      -AA  executor  is  even  lia-  Gen.  Prac.  614.) 

iwrf>r  the'  fhneral    as   i^^r  as  he  has        («)  See  Cowp.  487.— Dougl.  142—1  T.  B. 

b  fcr  fb^t  DOTDoae,  although  he  gave*  no  899.-8  Went.  68. 

V-.L  n  ^^       .8 
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qeheaal. 


roB  SEE-   ^tinir  of  certain  panunraphs  for  the  si^d  defendant,  and  at  his  special  in- 
stam^  and  request,  and  for  the  insertion  and  publication  of  such  para^poi 

by  (he  said   plaintiif,  in  a  certain  newspaper  called  the for  the  said 

defendant,  and  at  his  like  special  instance  and  request,  and  being  so  indebt- 
ed," &c.  {Conclude  as  ante,  87.) — The  quantum  fn&ruii  thereon  U 
atite,  87,  inserting  as  follows,  '^had  before  that  time  done,  performed,  and 
bestowed  other  his  work  and  labor,  care,  and  diligence,  in  and  about  the  com- 
posing and  writing  certain  other  paragraplis  for  the  said  defendant,  and  had 
also  at  the  like- special  instance  and  request  of  the  said  defendant,  before  that 
time  inserted  and  published  such  last-mentioned  paragraphs  in  the  said  nevs- 
paper  called  the for  the  said  defendant,  he  the  said  defendant  under- 
took," Ac.     {Conclude  as  ante,  88.)  - 

Forbook-        The  indebitatus  count  is  as  ante,  87,  inserting  these  toords,  "for  the- 
^?\^^      work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  by  the 
■Ad^Mp.   8<iid  plaintiff,  befiype  that  time  done,  performed,  and  bestowed,  in  and  about 
ing  pnas^n-  the  taking  an  account  of  places  for  passengers,  and  the  booking  and  keeping 
^^^^  if^     of  parcels,  tp  be  carried  ajid  conveyed,  in  and  by  certain  coaches  of  the  aaid 
I^Uhenae  defendant,  and  for  the  use  of  a  certain  shop,  in  and  parcel  of  a  certain  dwel- 
of  a  shop,    ling-house  of  the  said  plaintiff,  before  that  time  occupied  and  used  by  and 
[   ^87  ]  Yf'm  the  ^said  passengers  and  parcels,  by  and  with  the  sufferance  and  per- 
mission of  the  said  plaintiff,  aiul  at  the  special  instance  and  request  of  the 
said  defendant,  and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The 
quafiium  meruit  thereon  is  as  ante,  87,  inserting  as  follows,  "  had  before 
that  time  done,  performed,  and  bestowed  ot^er  his  work  and  labor,  care,  dil- 
igence, and  attendance,  in  and  about  the  taking  an  account  of  places  for  di- 
«      vers  other  passengers,  and  the  booking  and  keeping  divers  other  parcels,  to 
be  carried  and  conveyed  in  and  by  certain  other  coaches  of  the  said  defend- 
ant, and  had  suffered  and  permitted  a  certain  other  shop  of  the  said  plaintiff 
to  be  occupied  and  used,  and  that  the  same  had  accoixlingly  been  occupied 
and  used  by  and  with  the  said  last-mentioned  passengers  and  parcels,  he  the 
said  defen(knt  undertook,"  &c.     {Conclude  as  ante,  38.) 


IV.   RESPBCTINa  UOKIBS. 

For  monej       T^  indebitatus  count  is  as  ante,  87,  inserting  these  wards,  '*  for  flo 
lent  (a),     f^xkch  money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to  the 
said  defendant,  at  bis  special  instance  and  request,  and  being  so  indebt- 
ed," &c.     {Conclude,  as  ante,  87.) 

For  monej      JTie  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  so 
paid  (6).     xnuch  money  by  the  said  plaintiff  before  that  time,  paid,  laid  out,  and  ex- 
pended, to  and  for  the  use  of  the  said  defendant,  at  his  like  special  instance 
and  request.    And  being  so  indebted,  &c.     {Conclude  as  ante,  87.) 

(a)  See  Lil.  Ent  29.— Plead.  A.  1.— Rich.  Law.  809.    Chit  jun.  on  Contr.  2  edit.  464  to 

0.  P.  119^Morg.  6.— 41iiB  fom  will  mttfioe,  466. 

thouffh  the  loan  was  made  in  Ibreign  ooin,  1  (Jb)  Seefbrm,  Plead.  A.  1  Morg.  6;  Lil.  Ent 

Martii.  88.  6  Ttont  228.  As  to  when  thiseoont  81.  48;  See  ftilly,  ante,  vol.  i.  as  to  when  this 

liee,  aee  AiUy,  ante,  toI.  i.  804.     For  laws  i«-  count  Ues,  804,  6;  and  see  Chit  jnn.  Contr.  3 

lating  to  oontraeti  of  loan,  aee  8  Chit  Com.  edit  466  to  464. 
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'*Tke  indebitcUas  count  is  as  ante,  37,  inserting  these  words,  "  for  so   asspixns 
taoch  money  by  the  said  defendant  before  that  time  *had  and  received  to  and    „q^° 
fer  theiiae  of  we  said  plaintiff.     And  being  so  indebted,"  &c.  {Co?iclude  as  Money  had 

ante,  37.)  ^^  receiv- 

'        ^  ed  (c). 

The  indehitaius  count  is  as  ante,  37,  inserting  these  words,  "  for  so  For  intcr- 
Hmch  money  before  that  time  and  then  due  and  payable  from  the  said  de-  ^  ^^)* 
feadant  to  the  said  plaintiff,  for  interest  iipon  and  for  the  forbearance  of  di- 
rers  large  sums  of  money  before  then  [lent  and  advanced  by  the  said  plain- 
tiff to  tl^  said  defendant,  at  his  special  instance  and  request,  and  by  him  the 
said  plaintiff  forborne  to  the  said  defendant  for  divers  long  spaces  of  time  be-* 
fore  then  elapsed,  at  the  like  special  instance  and  request  of  the  said  defend- 
ant, and  also  for  other  money,  before  that  time  and  then  due  and  payable 
•from  the  said  defendant  to  the  said  plaintiff,  for  interest  upon  and  for  the 
forbearance  of  divers  other  large  sums  of  money  before  then]  {e)  due  and 
owing  from  the  said  defendant  to  the  said  plaintiff,  ^d  by^Jbe  saia  plaintiff 
forborne  to  the  said  defendant,  for  divers  long  spaces  of  time,  before  then 
elapsed,  at  the  like  special  instance  and  request  of  the  said  defendant,  and 
being  so  indebted,  he  the  said  defendant,"  &c.     {Conclude  as  ante,^S7,), 

*  The  indebitatus  count  is  as  ante,  8>7,  inserting  these  words,  "  for  the  [   *89  ] 

For  work, 

(c)    See  Forms,  Lil.  Ent  23,  24.— Plead,  he  teoeWed,  and  did  not  merely  withhold  it,  (6  ff^  «>W, 

A-  2.  245.    As  to  the  application  of  this  count  B.  &  A.   815.— 3  Campb.  108.— 1    B.   &  P.  "^^  o^  *^« 

see  folly,  ante,  vol.  i.  306.     Chit  jun.  Contr.  806.— 1    Campb.   50,   129.      2  Camp.  426.)  mon^ 

2  edft.  474  to  608.  Bankers  and  merchants,  by  custom,  are  allow-  co^"J*8  in 

{d)    1  Ventr.  198.-1  Went  196.— 6  T.  R.  ed  interest  upon  an  account  stated  (see  16  ^^®.^?f^ 

583.— PaUn.   291.-2  Rol.  Rep.  240.    As  to  East,     228.-4    Taunt.  298,    346.)      Money  (/)  W' 

when  a  special  count  for,  is  necessary,  see  ante,  awarded  to  be  paid  on  a  particular  day  carries 

voL  i.  80o.    It  is  a  general  rule  that  the  law  interest  ftx)m  that  day  if  duly  demanded. — 

does  not  imply  a  contract  on  the  part  of  the  8  Campb.  468. — ^When  recoverable  on  affirm-  * 

debtor  to  pay  mterest  on  the  sum  he  owes,  al-  ance  of  judgment  in  error,  4  Tannt.  346. — 2 

though  the  payment  of  the  principal  or  debt  J.  B.  ^looreJ  195,  206;  7  Taunt  458,  592;  1 

may  have  been  firequeiitly  demanded. — 1  Camp.  J.  B.  Moore,  322, 481. — 8  Taunt  245. — 1  Jac. 

50.     2d   Id.   420.-1   B.   &  P.   307.  4ih  Id.  &  Walk.  168.     An  auctioneer  is  not  in  general 

472. — Chit  jun.  on  Contr.  195.     But  after  a  liable  to  pay  interest  on  a  sum  deposited  in  his 

lapse  of  time  and  repeated  demands,  and  wrong,  hands  on  a  sale  by  auction. — 8  Taunt  45.     A 

fal  withholding  the  debt,  a  jury  may  give  in-  bond  conditioned  for  the  payment  of  money, 

terest  as  damages,  see  3  Bingh.  853;  sed  vide  without  naming  any  day,  carries  interest  fh>m 

9  B.  &  Cres.  380.     When  recoverable  on  bills,  the  date,  7  T.  K.  124.-15  East,  225;  when  in- 

see  Chit  on  Bills,  7th  ed.  420.     5  B.  &  A.  204.  terest  stops.  Chit  on  Bills,  7th  edit  422;  as  to 

40.— 2  Chit  R.  284.— 1  D.  &  R.  16.— Interest  the  amount  of,  see  Id.  76,  83  to  89.-8  Chit 

is  not  recoverable  on  a  debt  for  goods  sokl,  erven  on  Com.  Law,  816;  and  see  more  ftilly.  Chit 

on  limited  credit     (12  East,  419.-2  Campb.  jun.  on  Contr.  (2  edit  508,  8  &  4  W.  4.  c.  42. 

429;  but  see  2  B.  &  P.  337.-3  Wils.  205.— 2  s.  28.     1  Chit  Gen.  Pract  498.) 
Bla.  Bep.   761.   &   C.      1   H.   Bla.   805.-1        («)     If  brevity  be  desired  leave   out  the 

Campb.  51.)  but  in  some  cases  it  is  recov-  words  between  brackets. 
tnble  where  the  vendee  neglects  to  give  a  bill        ( f)  This  count  is  usually  used  immediately 

in  payment,  18  East,  98. — ^It  is  not  recovera-  before  the  account  stated,  and  breach.    In  or- 

ble  for  work  and  labor.     (1  H.  Bla.  805. — 8  der  to  avoid  expense,  it  may  frequently  be  advis- 

Wils.  205. — 2  Bla.  Rep.  761. — S.  C.  1  Campb.  able,  especially  against  a  prisoner,  to  adopt  this 

51);  but  damages  in  the  nature  of  it  might,  count,  which  is  recommended  in  2  Sauna.  122. 

under  circumstances,  be  given,  9   Price,  184.  a.  n.  2,  and  is  clearly  sustainable,  see  Cro.  Jac. 

It  is  not  recoverable  for  money  had  and  peceiv-  245;  Yelv.   175;  1   BrownL   Ent   71;   2  Bl 

ed,  lent,  or  on  account  stated  (16  East,  223. —  Rep.  910.      Any  number  of  causes  of  action, 

1  Rose,  899. — 3  Campb.  496.  4  Taunt  346);  to  which  the  indebitatus  count  is  applicable, 

or  for  money  paid,    (3  Stark.  182);  unless  may  be  included  in  one  count,  and  the  plaintiif 

there  was  a  coarse  of  dealing  allowing  it,  or  vrill  succeed  pro  tonto,*  though  he  only  prove 

Boaoe  otiier  implied  or  express  contract  to  pay  one  of  such  contracts,  ante,  voL  L  301. 
it,  or  ^inkflB  the  defendant  made  use  of  the  money 

m__  

(1)  See  Rathbun  v,  Emigh.  6  Wend.  Rep.  409, 410. 
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uaracnNo  ^Q^t  and  labor,  care  and  diligence  of  the  said  plaintiff  by  the  said  plaintifi^ 
*'^*"*'  before  that  time  done,  performed,  and  bestowed,  in  and  about  the  business  of 
the  said  defendant,  and  for  the  said  defendant,  and  at  his  special  instance  and 
request,  and  also  in  the  further  sum  of  £, —  of  like  lawful  money,  for  divers 
goods,  wares  and  merchandize,  by  the  said  plaintiff  before  that  time  aold  and 
delivered  to  the  said  defendant,  and  at  his  special  instapce  and  request  and 
also  in  the  further  sum  of  X of  like  lawful  money,  for  money  by  the 


On  an 
award 
made 
arbitrator 


said  plaintiff,  before  that  time  lent  and  advanced  to  and  paid,  laid  out. 
expended  for  the  said  defendant,  and  at  his  like  special  instance  and  request, 
and  also  in  the  further  sum  of  £^ — : —  of  like  lawful  money,  for  other  monej 
by  the  said  defendant,  before  that  time  had  and  received  to  and  •  for  the  use 
of  the  said  plaintiff,  and  being  so  indebted,  he  the  said  defendant,  in  consid- 
eration thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{venue)  aforesaid,  undertook,  and  then  and  there  &ithfully  promised  the  said 
plaintiff  to  pay  him  the  said  several  sums  of  money  in  this  count  mentioned, 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested." 

The  indebitatus  count  is  as  ante,  87,  inserting  these  wards^  \^  upon  and 
bvan  ^y  virtucf  of  a  certain  award  made  by  E.  F.  upon  and  by  virtue  of  a  certain 
-ator  subi&ission  before  that  time  made  by  the  said  plaintiff  and  the  said  defendant 
to  the  award,  order,  and  determination  of  the  said  £.  F.  of  and  concerning 
all  matters  in  difference  then  depending  between  the  said  plaintiff  and  defend- 
ant, and  upon  and  by  virtue  of  which  said  reference,  the  said  E.  F.  had  then 
and  there  awarded  that  the  said  defendant  should  pay  a  certain  sum  of 
money,  to  wit,  the  said  last  mentioned  sum  of  money  to  the  said  plaintiff, 
and  being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,"  &c. 
{Conclude  as  ante,  37.) 


f   *90 

On  an 
award  or 
umpri- 
age  (i). 


]  *  7%e  indebitatus  count  is  as  ante,  87,  inserting  these  words,  upon  and 
by  virtue  of  a  certain  award  or  umpirage  made  by  one  E.  F.  upon  and 

.  by  virtue  of  a  certain  submission  before  that  time  made  and  entered  into 
by  the  said  plaintiff  and  the  said  defendant  to  the  award,  order,  and  determi- 
nation of  G.  H.  and  I.  K.  of  and  concerning  all  matters  in  difference  then  de- 
pending between  the  said  plaintiff  and  the  said  defendant,  and  thereby  empow- 
ering the  said  G.  H.  and  1.  K.  in  case  thev  should  not  agree  in  making  such 
award,  to  appoint  a  third  person  to  award,  determine,  and  finally  settle  the 
said  matters  in  difference,  and  whereupon  the  said  G.  H.  and  I.  K.  not  agree- 
ing in  making  the  said  award,  and  by  virtue  of  the  aforesaid  power,  by  and 
with  the  consent  and  approbation  of  the  said  plaintiff  and  defendant,  nomina- 
ted and  appointed  the  said  E.  F.  as  an  umpire,  to  award,  order,  and  finally 
determine  of  and  concerning  all  matters  in  difference  between  the  said  plain- 
tiff and  the  said  defendant ;  and  upon  and  by  virtue,"  &c.  {Conclude  as  m 
the  last  prcedent,) 

On  an  And  whereas  also  the  said  defendant  afterwards,  to  wit,  on  the  day  and 

•totedTm    y^^  ^*  aforesaid,  at,  &c.   {venue)  aforesaid,  accounted  with  the  said  plain- 
tiff of  and  concerning  divers  other  sums  of  money  firom  the  said  defendant  to 

■ 

{g)   This  connt  iB  freqnentlj  added  to  the        {h)  See  the  note  to  the  last  oonnt. 
special  connt  on  an  award,  post,  241 ;  see  the        (t)  See  forms,  Plead.  A.  8,  4.    Morg.  7. 

notes  there.    (Thatthe  oommon  connt  is  sus-  Of  its  utility  and  form  in  genenl,  ante,  toL  L 

tainable  see   obserration   of  Bayley,    B.    in  SOS. 
Cramp  v,  Udnay,  8  'Tyr.  279.) 
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said  plaintiff  before  that  time  due  and  owing,  and  then  in  arrear  and  un-  b^fbotiko 
and  upon  such  accountipg  the  said  defendant  was  then  and  there  found    ^^^^'^ 
be  in  arrear  and  indebted  to  the  said  plaintiff  in  the  further  sum  of  <£ —  of 
kwfiil  monej,  and  being  so  found  in  arrear  and  indebted,  he  the  said  de- 
it  undertook/'' <fec.     (^Conclude  as  ante,  87 ,) 

Xerertbeless  the  said  defendant  not  regarding  his  said  several  promises  and  Ck>mmon 
^rtatings,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  ^^^^^  (*) 
Ire  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  paid  the 
several  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to 
said  plaintiff  (although  often  requested  sotodo(/),  (or,  ^^  alihough  he  the 
defendani,  afterwards,  to  wit,  on,  ^c.  last  aforesaid,  at,  ^c.  afore-  ^ 
\tas  requested  by  the  said  plaintiff  so  to  do^^  (w) ;  but  the  said  de- 
to  pay  him  the  same  hath  hitherto  wholly  neglected  and  refused,  and 
doth  neglect  and  refuse.  To  *the  damage  of  the  said  plaintiff  of  j£ —  and  [  .*91  ] 
fore  he  brings  his  suit,  &;c. 

C    John  Doe, 
Pledges  to  pros^ute  <         and 

.         (  Richard  Roe. 
\0t,  if  in  C.  P.  omit  the  pledges.] 


a  BUT 


KKLAHNa  TO  THE   CHAEAOTER  IN  WHICH'  THE  PLAINTIFF  SUBS,  OR  THE 

DEFENDANT  IS  SUED. 

First, — Surviving  Partners. 

1^  commencement  is  as  in  ordinary  cases,  see  the  forms,  ante,  12  to  20.  By 
'to  die  subject-matter  of  complaint  thus,  "  For  that  whereas  the  said  defend-  ▼iving 
in  the  hfe-time  of  one  E.  F.  since  deceased  (oV  to  wit,  on,  &c.  (t;)  at,  Ac.  ^j^  ^ 
?)  was  indebted  to  the  said  plaintiff  and  the  said  £.  F.  in  the  sum  of  both  paru 
(p)  of  lawful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  ^^^  l^)- 

of  the  said  plamtiff  and  E.  F.  by  the  said  plaintiff  and  E.  F.  before 

time  done,  performed,  and  bestowed  for  the  said  defendant,  and  at  his 

instance  and  request.     {Any  other  debt,  ^as  for  goods  sold,^  ^c.  is 

See  fiiniia.  Plead.  A.  82,  8;  Rich.  C.  P.  4  B.  &  A.  874;  6  J.  B.  Moore,  832;  2  Stark. 

IKng.  a.   This  hnauoh  from  the  langnage  856;  See  2  Marsh.  819;  6  Taunt  697.    S.  C. 

■  obriooslj  onlj  applicable  to  counts  on  Ante,  toI.  L  11.    The  BurylTor  may  include  a 

Ikb  to  pay  money.     If  the  declaration  be  demand  due  in  his  own  right,  ante,  toL  i.  12, 

>  Ait  of  sBTenl,  it  does  not  jeem  necessary  183. 

^  tiiat  the  defendant  did  not  pay  either        (o)   It  would  be  fatal  in  an  affidavit  and 

p^tiife,  1  Sannd.  285,  n.  6.    1  Stra.  untechnical  in  a  declaration,  merely  to  describe 

Ia  to  this  common  breach  in  general,  see  the  party  as  a  late  partner ^  without  showing* 

VOL  I  800.  his  death.    See  1  Ear.  &  Wol.  108;  but  ao- 

j  Bn  is  termed  the  licet  aapius  requi-  cording  to  UnderhtU  v.  Humey,  8  DowL  495, 

'^W  Dig.  Reader,  C.  70.  the  omission  of  the  words,  eince  deceated,"  in 

I)  Som^dmes  this  special  request  is  ne-  a  declaration  is  no  ground  of  demurrer. 

^M  Qom.  Big.  Pleader,  C.  69,  70;  1        {v)   It  is  usual  to  insert*  a  day  before  the 

^>  &•  2;  S<$  ante,  voL  1.  287.  death  of  the  deceased  partner,  but  the  precise 

>)  Seeibnofl,  Lil.  Ent.  84;  Plead.  A.  4.  As  day,  whether  before  or  after  the  death,  is  im- 

>onmt  m  general  see  2  Saund.  121, 122;  material 
Bcpi  82;  Vin.  Ab.  Partners,  B;  8  T.        (p)   Any  sum  enough  to  oover  the  real  de- 

M  T.  R.  593.    Ante,  toL  i.   11, 188.  mand. 
nniBt  sue  as  a  sorriTing  partner. 
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BY  tirBYir-  to  be  described  in  ifie  same  manner.)     And  being  so  indebted,  he  the 

iKQ  PABT-  ^gfgu(jan(j  in  consideration  thereof,  afterwards,  mid  in  the  life-time  of  the 

E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  under- 
took," <fec.  {laying  the  promises  to  both  the  partners  as  ante^  ST.') — Tha 
quantum  meruit  is  as  follows ^  '^  and  whereas  also  afterwards,  and  in  the  life- 
time of  the  said  E.  F.  since  deceased,  to  wit,  on  the  day  and  year  afor^aid, 

[  *92  ]  at,  &c.  {yeuue)  aforesaid,  in  consideration  that  the  said  plaintiff  and  £.  F. 
at  the  like  special  instance  and  request  of  the  said  defendant,  had  before  that 
time  done,  &o,  [Here  state  the  *  subject-matter  of  the  debt,  and  the  prom- 
ise to  have  been  mack  to  both  the  partners,]  And  the  said  palintiff  avers, 
that  he  the  said  E.  F.  in  his  life-time,  therefore  reasonably  deserved  to  hare, 
&c.  {as  afite^  38,)  whereof  the  said  defendant  afterwards,  and  in  the  life- 
time of  the  said  £.  I],  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice. 

Br«aoh(9).  [Here  insert  the  account  stated,  with  both  the  partners,  and  the  prof  ruse  to 
them  ;  and  if  the  transaction  be  for  goods  sold,  Sf*c,  or  on  tfve  money  caunis^ 
such  counts  are  to  be  framed  as  above.  State  the  breach  thus.]  Never- 
^  theless  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  and  E.  F.  in 
the  life-time  of  the  said  E.  F.  and  the  said  plaintiff,  since  the  death  of  tlie 
said'E.  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of  money, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  and  £.  f . 
or  either  of  them,  (although  often  requested  so  to  do  ;•  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  doth  refuse  "^^to  pay  the  same  to  the  said 
plaintiff,  To  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  lariiigi 
ids  suit,"  &c. — Pledges  &c.     {Omit  pledges  if  the  action  bein  C.  P.) 

If  the  debt  be  considerable,  or  the  deceased  partner  has  been  dead  six 
years  ;  or  it  may  on  any  other  account  be  advisable  for  the  plaintiff 
to  avail  himself  of  a  promise  or  acknowledgment  to  him  since  the  deaik 
of  his  partner,  insert,  at  the  above  asterisk,  before  the  conclusion^  the 
following  counts.     See  8  East,  409. 


promises 
to  the  sur- 
viving 
partner  to 
pay  debts 
due  before 
the  death. 


Counts  on  And  whereas  also  the  said  defendant  afterwards,  and  in  the  life-time  <^ 
the  said  £.  F.  deceased,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 
{venue)  aforesaid,  was  indebted  to  the  said  plaintiff  and  E.  F.  in  the  further 
sum  of  £ —  of  like  lawful  money,  for  the  work  and  labor,  care,  and  diligence, 
of  the  said  plaintiff  and  E.  F.  by  them  before  that  time  done,  performed,  and 
bestowed  for  the  said  defendant,  and  at  his  special  instance  and  request ;  and 
also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  divers  goods,  mer- 
chandize and  chattels,  by  the  said  plaintiff  and  E.  F.  before  that  time  sold 
and  delivered  to  the  said  defendant,  and  at  his  like  special  instance  and  re- 
quest ;  and  also  in  the  fiirther  sum  of  £ —  of  like  lawftil  money,  for  money 
by  the  said  plaintiff  and  the  said  E.  F.  before  that  time  lent  and  advanced  to, 
and  paid,  laid  out,  and  expended  for  the  said  defendant,  and  at  his  like  special 
instance  and  request ;  and  also  in  the  further  sum  of  £ —  of  like  lawftil 
money  for  the  money  by  the  said  defendant  before  that  time  had  and  received, 
to  and  for  the  use  of  the  said  plaintiff  and  the  said  E.  F.  And  the  said  de- 
fendant being  so  indebted,  and  the  said  several  sums  of  money  in  this  count 
mentioned,  being  and  remaining  wholly  due,  unpaid  and  unsatisfied,  he  the 
said  defendant  in  consideration  thereof  afterwards,  and  after  the  deaih  of  the 


iq)  See  forms,  Pletd.  A.  86. 


OOMHOM   COUNTS.  9S 

Hid  E.  p.  to  wit,  on,  Ae,  (r)  at,  Ac.  {venue)  aforesaid,  undertook,  and  then  bt  scbvit- 
uA  there  fiiithfully  promisea  the  said  plaintiflf  to  pay  him  the  said  several  ^^\^^' 
Kms  of  monej  in  this  count  mentioned,  when  he  the  said  defendant  should  be 
liiereunto  afterwards  requested. — [Add  the  account  stated  with  the  plaintiff 
9f  ntofiies  due  to  him  only,  and  in  the  breach  refer  only  to  the  counts  in 
vAicA  the  promises  are  stated  to  have  been  made  to  the  plaintiff  alone,  and 
concludff^^usuaL]  To  the  damage  (tfiph^  plaintiff  of  £ —  and  therefore  he 
lirings  h^M||i^c.  ^  ^ 

If  the  plaintiff  declare  in  other  counts,  as  he  may  (1  jB.  ^  A,  29.  2  Counts  on 
OtU,  Rep,  486.    8  T.  R,  488.   5  T.  R,  493.     1  Esp.  Rep,  47.    2  T.  R.  Fjombes 
476.     6  T.  R,  532)  for  money  due  to  him  after  the  death  of  his  partner,  &c.  by  tie 
€md  on  a  contract  merely  with  himself,  insert  those  coujits  after  the  conr  plaintiff 
dusion  to  the  oth^s,  at  the  asterisk,  or  if  the  last  set  of  counts  be  also  ^^^^' 
inserted,  intf^uce  the  following  counts  immediately  before  the  last  count 
Hated.  .  • 

And  whereas  also  the  said  defendant,  to  wit,  on  &c.  at  &;c.  was  indebted  to 
tbe  said  pkintiff,  &c.  [Proceed  in  the  usual  form  at  the  suit  of  one  pknn- 
Hff  only,  making  the  breach  to  these  cou^nts  07ily,  and  jvot  noticing  the 
deceased  parties.^ 

'    l^Comrnenc^nerU  as  usual  as  in  forms,  ante,  12  to  20.]     "  For  that  Against  a 
whereas  the  said  defendant  and  one  E.  F.  in  his  life-time,  now  deceased,  sun-iving 
and  whom  the  said  defendant  hath  survived,  on,  &c.  (/)  at,  &c.  were  indebt-  EJiJds^soid^ 
ed  to  the  said  plaintiff  for  the  work  and  labor,  care,  and  diligence,  of  the  said  &c.  (s). 

Slaintiff  by  the  said  plaintiff  before  that  time  done,  performed  and  bestowed,  [  ^94  J 
>r  the  said  defendant  and  £.  F.  at  their  special  instance  and  request ;  and 
being  so  indebted,  they  the  said  defendant,  and  E.  F.  in  considerattion  thereof, 
afterwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year 
aforesaid,  at,  4;c.  aforesaid  undertook,''  &c.  {as  ante,  87.)—  Quantummeruit  as 
foOows :  "  And  whereas  also  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to 
wit,  on  the  day  and  year  aforesaid,  at,  kc.  aforesaid,  }n  consideration  that  the  said 
plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant  and  K 
F.  had  before  that  time,  done,  performed,  and  bestowed  other  his  work  and  la- 
bor for  the  said  defendant  and  E.  F.  they  the  said  defendant  and  E.  F.  un- 
dertook, and  then  and  there  fo/ithfuUy  promised  the  said  plaintiff  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to  have  of  the  said  de- 
fendant and  E.  F. ;'  and  the  said  plaintiff  avers,  that  he  therefore  reasonably 
deserved  to  have  of  the  said  defendant  and  E.  F.  the  ftirther  sum  of  £ — 
whereof  the  said  defendant  and  E.  F.  aflierwards,  and  in  the  lifetime  of  the 
said  E.  F.  on  the  day  and  year  aforesaid,  there  had  notice.  Nevertheless  the  Bmoh.  . 
said  defendant  and  E.  F.  in  the  life-time  of  the  said  E.  F.  and  the  defendant, 
ainoe  the  death  of  the  said  E.  F.  not  regarding  the  said  several  promises  so 
by  them  made  as  aforesaid,  but  contriving  to  deceive  and  defraud  the  said 
plaintiff,  have  not,  nor  hath  either  of  them  as  yet  paid  the  several  sums  of 

(r)   It  18  usual  to  insert  h,  day  afier  the  478;  6  T.  R.  868;  4  Camp.  84.    The  defend- 

death  of  the  deceased  partner,  but  any  day  ant  need  not  be  dechired  against  as  snrvlTing 

■Wfore  the  title  of  declaration  win  do.  partner,!  B.   &   A.  29;   2  Chit  Rep.   406. 

!     (•)  See  forms,  2  Rich.  C.  P.  92;  LiL  Ent.  [Johns.  Ca.  496.] 

I  «,  against  one  partner  after  outlawry  of  the        (0    It  is  usual  to  insert  a  day  before  the 

rother,  ib.  44;  Ante,  8.    As   to  these  counts,  death  of  the  deceased  partner,  but  any  day  bo- 

I  Comb.  888;  Vin.  Ab.   Partners,  J).— 2  T.  R  fore  the  title  of  the  declaration  will  do. 
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AGAINST  A  money,  or  any  or  either  of  them,  or.  any  part  thereof  to  the  eaid  plaintiff 
^PABTMKt  C^'^^'ig'^  ^fi^^  requested  so  to  do).  But  to  pay  the  same  or  any  part  there- 
of, to  the  said  plaintiff,  the  said  defendant  and  £.  F.  in  the  life-time  of  the 
said  E.  F.  wholly  refused,  and  the  said  defendant  hath  ever  since  the  deiA 
of  the  said  £.  F.  hitherto  wholly  refused,  and  still  refuses  so  to  do.-'  [Set 
observations,  ante,  92.  It  rhay  he  advisable  here  to  insert  the  folhwing 
counts  on  promises  by  the  surviuin^gMrtner,  which  may  be  joiymAlu),] 

Counts  on  And  whereas  also  the  said  defendant  and  E.  F.  aftemftros,  0^  in  tk 
by^d^foid-  life-*™®  ^^  *^®  sfiid  E.  F.  now  deceased,  to  wit,  on  the  day  and  year,  afore- 
ant  after  Said,  at,  &;c.  {venuc)  aforesaid,  were,  indebted  to  the  said  plaintiff  in  the  for- 
the  death  ther  sum  *of  £ —  of  like  lawful  money,  for  the  work  and  labor,  care,  tad 
ne^  ^'*"  diligence,  of  the  said  plaintiff,  by  the  said  plaintiff  before  that  time  done,  per- 
r  "^95  1  fenned,  and  bestowed,  in  and  about  the  business  of  the  said  defendant  and  E 
F.  and  for  the  said  defendant  and  E.  F.  and  at  their  special  instance  and  re- 
•  quest ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  diTen 

goods,  wares,  and  merchandize,  by  the  said  plaintiff  before  that  time  sold  tnd 
delivered  to  the  said  defendant  and  E.  F.  at  their  like  special  instance  ud 
♦  request ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  fiir 

money  by  the  said  plaintiff  before  that  time  lent  and  adTanced  to,  ttid 
paid,  laid  out,  and  expended  for  the  said  defendant  and  E.  F.  and  at  their  lib 
special  instance  and  request ;  and  also  in  the  further  sum  of  £ —  of  like  law- 
ful money,  for  other  money,  by  the  said  defendant  and  E.  F;  before  that  tims 
had  and  received  to  and  for  the  use  of  the  said  plaintiff,  and  being  so  iaid^ 
ed,  and  the  said  several  sums  of  money  in  this  count  mentioned  being  and  re* 
maining  wholly  due  and  owing,  unpaid  and  unsatisfied,  he  the  said  defendant 
in  consideration  thereof  afterwards,  and  after  the  death  of  the  said  E.  F.  to 
wit,  on,  (v)  &c.  at  &;c.  aforesaid,  undertook,  and  then  and  there  &ithfoll/ 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  this  count 
'  mentioned  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.    {Add  an  account  staied,  and  breach,) 

[If  there  be  any  cause  of  action  arising  against  defendant  othertM 
than  as  surviving  part fter,  insert  it,  not  noticing  the  deceased,  and  conchA 
with  the  account  stated,  and  breach. 


"^  "^  Secondly — Husband  and  Wife, 

BAND  AKD  ''  ^ 

WIFE.  •  * 

By  bus-  (to  wit.)  A.  B.  and  C.  his  wife,  complain  of  D.  E.  being,  &c.  {w  %} 

^??^-"**  in  C  P.  or  Exchequer,  state  the  commencement  as  in  forms,  ante,  17, 
work,  &c.  20.)  For  that  whereas  the  said  defendant,  whilst  the  said  C.  was  sole  ani 
by  wife  bel  unmarried,  to  wit,  on,  &c.  {x)  at,  &c,  was  indebted  to  the  said  C.  in  the  sum 
fore  mar-  ^f  £ —  ^f  lawful  &c.  for  the  work  and  labor  of  the  said  C.  by  the  said  C. 
™^         before  that  time  done,  performed,  and  bestowed  for  the  said  defendant,  and  at 

(u)  5  T.  R.  498;  1  Esp.  Rep.  47;  2  T.  R.  ante,  toI.  L    See  a  form  at  the  salt  of  Bans 

470;  6  T.  R.  612;  1  B.  &  A.  29.  and  Feme,  sole  trader,  1  Wentw.  381,  ante, 

(v)  See  ante,  n.  (a),  p.  03.  22. 

\w)  Whenever  the  wife  joins,  her  interest  (x>  It  is  usual  to  insert  a  day  before  thi 

must  appear,  2  Bla.  Rep.  1286.     How  to  sue,  marriage,  but  any  day  before^  the  title  of  tbi 

and  when  husband  and  wife  may  join,   see  declaration  will  suffice. 
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Us  special  instance  and  request  (or,  for  divers  goods,  wares,  and  merchandize,  ^^  htjs- 
by  the  said  C.  before  that  tiine  sold  and  delivered  to  the  said  defendant,  &c.)  '^^.^p^'™ 
and  being  so  indebted,  he  the  said  defendant  in  consideration  thereof  after- 
wards, and  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  afoi*esaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  C.  to  pay  her  the  sum  of  money  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested. —  The  qtiantum  meniit  there- 
on is  as  follows  : — And  whereas  also  afterwards,  and  whilst  fhe  said  C.  was 
sole  and  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  pt.  &c.  aforesaid  in  con- 
sideration that  the  said  C.  at  the  like  special  instance  and  request  of  the  said  de-  . 
fendant,  had  before  that  time  done,  performed,  and  bestowed  other  her  work 
and  labor  for  the  said  defendant,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  C.  to  pay  her  so  much  money,  as  she 
therefore  reasonably  deserved  to  have  of  the  said  defendant ;  and  the  said  plain- 
tiffij  aver  that  the  said  C.  whilst  she  was  sole  and  unmarried,  therefore  rea-: 
sonably  deserved  to  have  of  the  said  defendant  the  sum  of,  kc.  whereof,  &c. 
{As  ante,  38.  Add  the  money  counts^  and  the  account  stated  with  the 
fetne  before  marriage.)  Yet  the  said  defendant  not  regarding  his  said  prom-  Breach, 
ise  and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
said  C.  whilst  she  was  sole  and  unman^ied,  and  the  said  plaintiffi  since  their 
\  intermarriage,  in  this  behalf,  hath  not  as  yet  paid  the  said  Slims  of  money,  or 
any  part  thereof,  to  the  said  plaintiffs  (y),  or  either  of  them  (although  often 
requested  so  to  do).  But  he  to  do  this  hath  hitherto  wholly  refused,  and  still 
doth  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiffs.  To  the 
damage  of  said  plaintifife  of  £ —  and  therefore  they  bring  their  suit,  &;c. 

Pledges,  &c.     {Omit  pledges  if  in  C  P.) 

(to  wit.)      A.  B.  complains  of  C.  D.   and  E.  his  wife  being,  &c.  *^gainst 

{or  if  in  C.  P.  or 'Exchequer^  state  the  commencement  accordingly,)     For  J^^^^ 
that  whereas  the  said  E.  whilst  she  was  sole  and  unmarried,  to  wit,  on  &c.  fore  work, 
(«)  at,  &:c.  was  indebted  to  the  said  plaintiff  for  the  said  work  and  labor,  &c.  &c.  done 
before  that  time  done,  &c.  by  the  said  plaintiff,  for  the  said  E,  and  at  her  (6)  ^^**'  .^*'" 
special  instance  and  request,  and  being  so  indebted,  she  the  said  E.  in  consid- 
eration thereof  afterwards,  and  whilst  she  the  said  E.  was  sole  and  unmarried, 
to  wit,  on  the  day  and  year  aforesaid,  at  &c.  aforesaid,  5indertook,   &c.  ew 
'aute^  37,  stating  the  promise  to  have  been  by  the  wife  only.      The  quan- 
tum meruit  thereon  is  as  follows  : — And  whereas  also  afterwards,  and  whilst 
the  said  E.  was  sole  and  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  that  the  said  plaintiff,  at  the  like  special  instancemnd  request  of 
the  said  E.  had  before  that  time  done,  performed,  &c.  for  the  said  E.  she  the 
said  E.  undertook,  &c.  and  the  said  plaintiff  avers  that  he  therefore  reasonably 
deserved  to  have  of  the  said  E.  whilst  she  was  sole  and  unmarried,  the  fiir- 
ther  sum  of,  &c.  whereof  the  said  E.  afterwards,  and  wiiilst  she  was  sole  and 
nninarried,  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice..     {Add  Breach. 
monies  and  account  stated  by  the  feme  before  marriage.)     Yet  the  said 
E*  whilst  she  was  sole  and  unmarried,  and  the  said  defendants  since  their  in- 
termarriage, not  regarding  the  several  promises  and  undertakings  of  the  said 

(j/^  As  to  the  language  of  the  hrevch,  see  injr  tlie  coverture  should  be  added.     1  Taunt 

3Vr-K  20S:  1  I/I.  Riyiu.  281;  1  Vent.  IIH;  212;  P.ihn.  813. 

I  2  P:.'h.  C.  P.  2.13.  (a     S<«o  unto,  n.  (h). 

(z)  Soo  form,  Lil.  Ent.  27.     No  count  on  a  ib)  TWh   is  a  miterial  averment,  3  J.  B. 

proiniKeby  thS  feme,  or  by  the  husb.md  dor-  Moore,  303;  1  J.  B.  Moore.  126. 

1     Vol.  n.  9 
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>^       £.  but  contriving  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf  have 
AssraxxD.  ^^^  j^^j.  j^j^^j^  either  of  them  as  yet  paid  the  said  several  sums  of  money,  or 

any  of  them,  or  any  part  thereof,  to  the  said  "^^plaintiff,  (although  often  re- 
quested so  to  do)  but  to  pay  the  same  or  any  part  thereof  to  the  said  plain- 
tiff, the  said  E.  whilst  she  was  sole  and  unmarried,  wholly  refused,  mi  ^ 
said  defendants  have,  ever  since  their  intermarria^,  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do,  to  the  damage  of  me  said  plaintiff,''  &c  {as 
usual) 


Thirdly. — Assignees  of  Bankrupts  or  Insolvents. 

m 

By  Mrign-  Commencement  as  ante,  83,  and  then  proceed  thu^.  For  that  whereas 
bankrupt  *^®  ^^^  defendant,  on,  &c.  {d)  at,  &c.  was  indebted  to  the  said  E.  F.  («) 
for  work,  {the  bofikrupt)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  law- 
Ac  before  ful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  diligence,  of 

rSp^'cc")   *^®  ^^^  ^'  ^'  ^y  ^^^  ^^^  ^'  ^'  ^f^^®  ^^^^  *^™®  ^^^^7  performed,  and  be- 
stowed for  the  said   defendant,  and  at  his  special  instance  and  request,  and 

being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  undertook,  &c.  {Corf elude  as  ante,  37,  stating 
[  *98  ]  the  promise  to  have  been  to  the  bankrupt.) — *  The  quantum  meruit  is  as 
follows : — And  whereas  also,  afterwards,  and  before  the  said  E.  F.  became 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in 
consideration  that  the  said  E.  F.  at  the  like  special  instance  and  request  of 
the  said  defendant,  had  before  that  time  done,  performed,  Jrc.  {staiing  the 
promise  to  have  been  to  the  bankrupt.)  And  the  said  plain'tifEs  aver 
that  the  said  E.  F.  before  he  became  bankrupt,  therefore  reasonably  deserved 
to  have,  &c.  whereof,  the  said  defendants  afterwards,  and  before  the  said  E. 
F.  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &g.  afore- 
said, had  notice.  {Add  other  counts,  accordiyig  to  the  claim  in  dispute^ 
and  an  account  stated,  and  state  a  breach  thus:) — ^Yet  the  said  defendant, 
not  regarding  hisj»romises  and  undertakings,  but  contriving  to  deceive  and 
defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the  said  plaintifl&,  as 
assignees  as  aforesaid,  since  the  said  E.  F.  became  bankrupt,  in  this  behalf 
hath  not  as  yet  paid  the  several  sums  of  money  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  E.  F.*before  he  became  bankrupt,  or  to  the  said 

(c)  See  form,  Plead.  A.  44.    This  form  of  some  of  tbe  money  was   reoaved  before  the 

declaring,  without  setting  out  the  petitioning  bankruptcy  of  either  of  the  parties,  and  sonae 

creditor's  debt,  oommission,  &c.  is  settled  to  after  the  iMUikruptcy  of  one,  and  before  thatcf 

be  good.     Lutw.  274,  277;  2  Ld.  Rayra.  1548,  the  others,  the  counts  must  be  fVamed  aceord- 

Carth.  29.  When  an  assignee  has  been  removed,  ingly,  8  B.  &  P.  465;  and  se^  a  fo^m  of  com- 

the  last  assignee  may  sue  nfi  assignee  general-  mencement  of  declaration  by  assignees  of  ser- 

ly,  without  naming  the  former  assignee,  6  G.  eral  bankrupts,  under  seTend  commiasionB,  to 

4.  c.  16.  8.-67;  10  East,  61.    When  assignees  recover  a  debt  due  to  the  joint  estate,  ante,  33. 
should  declare  without  naming  themselves  a»-  (d)    It  is  usual  to  insert  a  day  before  ttie 

signees,  see  Cowp.  569,  ante,  vol.  L  16.      As  bankruptcy ,  but  any  day  before  the  titie  of  the 

to    joinder    of  different  demands,  see  8    T.  declaration  will  do. 

R.  438,  779,  ante,  vol.  i.  16, 184.    The  assign-         (e)      The    bankrupt   might   be    described 

ees  of  two  persons  may  describe  themselves  as  throughout  under  the  terms  of  "  the  taid  hank- 

assignees  of  one  for  a  separate  demand.     3  rupt,**  or  if  there  be  several,  "  the  said  baiA- 

Campb.  899,  and  as  to  how  assignees  should  rupts,^^  and  in  the  latter  case,  fox  brevity  uke, 

describe   themselves,    see   ante,    vol.    i.    16.  it  would  be  desirable. 

Where  the  plaintifi^  sue  as  assignees  of  several         (/)    Any  sum  enough  to  cover  the  zeil 

baaloiipts,  for  money  had  and  received  and  claim. 
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BAND  ANB 

WIFE. 


jte  special  instance  and  request  (or,  for  divers  goocb,  waFes,  and  merchandize,  ^^  ^^^^ 
\ij\hnml  C.  before  that  time  sold  and  delivered  to  the  said  defendant,  &c.)  ***'^  **" 
and  bems:  so  indebted,  he  the  said  defendant  in  consideration  thereof  after- 
Jwds,  and  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on  the  day  and 
|car  aforesaid,  at,  Jtc.  aforesaid,  undertook,  and  then  and  there  faitbfullj 
HSiised  the  said  C.  to  pay  her  the  sum  of  money  when  he  the  said  defend- 
pt  ahouM  be  thereoixto  afterwards  requested. —  The  quantum  meruit  there- 
mis  as  follows : — And  whereas  also  afterwards,  and  whilst  fhe  said  C.  was 
We  and  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  nt,  &c.  aforesaid  in  con- 
Idaation  that  the  said  G.  at  the  like  special  instance  and  request  of  the  said  de-  . 
1  had  before  that  time  done,  performed,  and  bestowed  other  her  work 
labor  for  the  said  defendant,  he  the  said  defendant  undertook,  and  then 
there  6ithfully  promised  the  said  C.  to  pay  her  so  much  money,  as  she 
ore  reasonably  deserved  to  have  of  the  said  defendant ;  and  the  said  plain- 
aver  that  the  said  C.  whilst  she  was  sole  and  unmarried,  therefore  rea-t 
biy  deserved  to  have  of  the  said  defendant  the  sum  of,  &c.  whereof,  &c. 
ante,  38.  Add  the  money  counts^  and  the  account  stated  with  the 
t  before  marriage.)  Yet  the  said  defendant  not  regarding  his  said  prom-  Breach, 
and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
C.  whilst  she  was  sole  and  unmarried,  and  the  said  plaintiffs  since  their 
rriage,  in  this  behalf,  hath  not  as  yet  paid  the  said  SUms  of  money,  or 
part  thereof,  to  the  said  plaintiffs  (y),  or  either  of  them  (although  often 
80  to  do).  But  he  to  do  this  hath  hitherto  wholly  refused,  and  still 
refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiffs,  To  the 
ge  of  said  plaintiffs  of  £ —  and  therefore  they  bring  their  suit,  &c. 

Pledges,  (fee.     (^Omit  pledges  if  in  C  P.) 

—  (to  wit.)      A.   B.  complains  of  C.  D.   and  E.  his  wife  being,  &c.  Agaimt 
wifin  C.  P.  or  'Exchequer,  state  the  camrnencement  accordingly.)     For  ^J**!^ 
m  whereas  the  said  E.  whilst  she  was  sole  and  unmarried,  to  wit,  on  &c.  fore  work, 
")  at.  ic.  was  indebted  to  the  said  plaintiff  for  the  said  work  and  labor,  &c.  &C'  done 
're  that  time  done,  &c.  by  the  said  plaintiff,  for  the  said  E.  and  at  her  (6)  J^  ™p 
'ial  instance  and  request,  and  being  so  indebted^  she  the  said  E.  in  consid- 
ion  thereof  afterwards,  and  whilst  she  the  said  E.  was  sole  and  unmarried, 
wit.  on  the  day  and  year  aforesaid,  at  &c.  aforesaid,  undertook,  &c,  cis 
me.  37,  stating  the  promise  to  have  beefi  by  the  wife  only.      The  qtian- 
P»  mendt  thereon  is  as  follows  : — And  whereas  also  afterwards,  and  whilst 
f  Slid  £.  was  sole  and  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  in 

fileration  that  the  said  plaintiff,  at  the  like  special  instance-and  request  of 
&iid  E.  had  before  that  time  done,  performed,  4:c.  for  the  said  E.  she  the 
E.  undertook,  &c.  and  the  said  plaintiff  avers  that  he  therefore  reasonably 
ed  to  have  of  the  said  E.  whilst  she  was  sole  and  unmarried,  the  fur- 
soffl  of,  &c.  whereof  the  said  E.  afterwards,  and  wjiilst  she  was  sole  and 

ied.  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice..     {Add  Breach. 
ies  and  account  stated  by  the  fem€  before  marriage.)     Yet  the  said 
whilst  she  was  sole  and  unmarried,  and  the  said  defendants  since  their  in- 
niage.  not  regarding  the  several  promises  and  undertakings  of  the  said 

[]  A?  to  the  language  of  the  biroch,  see  injif  the  coverture  should  be  added.     1  Taunt 

'J^:  1  1/L  Riyin.  281;  1  Vent.  HI);  212;  Pihn.  ?,rs. 
^.  P.  2.»8.  {a     St^e  .into,  n.  {h ). 

gSc^'frrm,  Lil.  Ent.  27.     No  count  on  a  (/;)  Th'.s   is  n  mntorijil  avernient,  3  J.  B. 

rJ^^y  thi  fene,  or  by  the  hlisMiid  dur-  Moore,  803:  1  J.  B.  Moore.  126. 
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siox^or  mentioned  sum  of  money  being  and  remaining  wholly  unpaid  and  unsatisfied, 
BANKRUPT,  he  the  said  defendant;  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,   at,  &c.  aforesaid,   undei^took,  and  then  and  there 
faithfully  proiuised  the  said  plaintifis,  as  (/)  assignees  as  aforesaid,  to  pay 
them  the  said  sum  of  money  last-mentioned,  whenever  afterwards  he  the  said 
Breach.       defendant  should  be  thereunto  requested.     Yet  the  said  defendjint,  not  re- 
garding his  said  several  {three)  (w)  last-mentioned  promises  and  undertak- 
ings, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiflb,  as  assignees  as  aforesaid  in  this  respeet,  hath 
not  as  yet  paid  the  several  sums  of  money  in  the  last  {three)  (m)  counts 
mentioned,  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  (al- 
•  though  often  requested  so  to  do.)     But  the  said  defendant,  to  pay  the  same 

or  any  part  thereof  hath  hitherto  altogether  refused,  and  still  doth  refuse. 

To  the  damage  of  the  said  plaintifis,  as  assignaes  as  aforesaid,  of  £ and 

therefore  they  bring  their  suit,  &c. 

Pledges,  4c.  {Omit  pledges  if  in  C,  P.) 

* 

The  like  on      And  wherens  also  the  said  defendant,  heretofore  and  after  the  said  E.  F. 
causes  of    became  a  bankrupt,  to  wit,  on  kc.  {p)  at,  fcc.  was  indebted  to  the  said  plain- 
Rrisinjr  af-  ^^^  ^  assignee  as  aforesaid,  in  the  sum  of  £ for  divers  goods  and  chat- 
ter tlic        tels  by  the  said  plaintiff  as  assignee  as  aforesiiid,  before  then  sold  and  delivered 
bankrupt-  ^  the  Said  defendant,  and  at  his  request — or  for  money  by  the  said  defendant 
^^^^^'        before  then  had  and  received,  to  and  for  the  use  of  the  said  plaintiff,  as  as- 
signee as  aforesaid,  {insertiftg  such  counts  in  this  tray  as  mayi  be  appUcahie 
to  the  claim  arisittg  after  the  bankruptcy,  and  insert  an  account  stated 
and  breach  to  the  plaintiff,  as  assignee,  as  ante  99). 

By  a  8ur-  ff  fjie  plaintiff  be  a  surviving  assignee,  cgll  him  so  thrai^ghout,  and 
rimei**"  ^^^^^"^  <**  follows  :^ — Yet  the  said  defendant,  not  regai*ding,  &c.  but  con- 
triving, &;c.  to  deceive  and  defraud  the  said  E.  F.  before  he  became  bankrupt 
and  the  said  plaintiff,  and  one  B.  in  his  life-time  now  deceased,  and  whom 
[  ^101  ]  the  said  plaintiff  hath  survived  (which  said  plaintiff  *and  B.  in  the  life-time 
of  the  said  B.  were  assignees  of  the  estate  and  effects  of  the  said  E.  F.  ac- 
cording to  the  force,  form,  and  effect  of  the  several  statutes  concerning 
bankrupts)  after  the  said  E.  F.  became  bankrupt,  and  the  said  plaintiff,  as 
surviving  assignee  as  aforesaid,  since  the  death  of  the  s&id  B.  hath  not  yet 
been  paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of  money, 
&c.  {cts  in  the  precedent,  ante,  page  97.) 

By  one  Commencement  as  ante,  88,  third  form.     For  that  whereas  the  said  de- 

wid*?he  fendant  on,  &c.  (r)  at,  <frc.  was  indebted  to  the  said  A.  B.  and  E.  F.  before 

awipnce  of  the  said  E.  F.  b^ame  bankrupt  in  tb )  sum  of  £ of  lawful.  &c.  for  the 

another,  work,  and  labor,  Ac.  by  the  said  A.   B.  and  E.  F.  before  that  time  done.  *c. 

bTnkr    t  ^^^  being  SO  indebted,  he  the  said  defendant,  in  consideration  thereof  after^ 

for  w(,rk  wards,  and  before  the  said  E.  F.  became  bankrupt,  to  wit.  on  the  day  and 

and  labor,  year  aforesaid,  at  &c.  [laying  the  promise  to  both  the  partners,  and  so  ttitk 

&c.  befoi'e 

„  ^     /  X         (n)  According  to  the  number  of  counts  in  ration. 
^  ■'^^^'   which  the  prpmises  afe  laid  to  the  assignees.  {q)     See  12  Mod.  447  ;  8   T.  R.  140;  10 

(o)      As  to  the  propriety  of  the«  counts.  East,  418.- 
see  ante,  vol.  i  15,  1B4;  2  Show.  260;  6  £ast,  (r)    It  is  ufoial  to  insert  a  day  before  the 

405.  bankruptcy,  but  any  day  before  the  title  of  the 

( p)    My  day  before  the  title  of  the  deoli^  declaration  will  do. 
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iriher  cofmis,^     Yet  the  said  defendant,  not  regarding  his  said  promise  and    ^^^^^ 
undertaking,  but  contriving  to  deceive  and  defraud  the  said  A.  B.  and  E.  ¥.  bankkupt. 
before  the  said  E.  F.  bec«,ine  bankrupt,  and  the  said  A.  B.  and  C.  D.  as  as-  Breach, 
siguee  as  aforesaid,  after  the  said  E.  F.  became  bankrupt  in  this  behalf,  hath 
not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of    .  -^      . 
money,  or  any  or  either  of  them,  or  any  part  thereof  (although  often  re-„     \  -.  ' 
quested  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly  refused  and'j»i.Ul'*  * 
refuses  to  pay  the  same  or  any  part  thereof  to  the  said  plaintiffs,  to4h>Q.daia- 
age  of  the  said  A.  B.  and  of  the  said  C.  D.  as  assignees  as  •aforesaid,  of 
£ — r-  and  there'fore  they  bring  their  suit,  &c. 

^-    •  ••  - 

*  Commencement  as   ante^  33.     For  that  whereas*,  fjie 'said  defendant  By  the  a»^ 

heretofore  and  before  the  said  E.  F.   (the  insolveTiti  subscribed  his  peti- ^^°^j_ 
tion  for  his  discharge  from  imprisonment,  as  such  insolvent  debtor  as  afore-  vent  debt- 
said,  according  to  the  provisions  of  the  said  statute,  to  wit,  on,  &c.  (0  at,  or  on  pi-o- 
4c.  was  indebted  to  the  said  E.  F.  in  the  sum  of  £ — '—  of  lawful  money  of  ^j^^ui)" 
Great  Britain,  for,  &c.  .( he7'e  statfi  the  subject-matter  of  the  debt ,  arising 
to  the  ifisolvent,  as  usual,)  and  being  so  indebted,  he  the  said  defendant 
afterwards,  and  before  the  said  £.  F.  subscribed  his  said  petition,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  E.  F.  &c.  {so  coiitinuing  as  usual  laying  the 
promises  to  the  insolvent,  and  aftei^  the  usual  accounts  stated  with  the  in-' 
solvent,  state  a  breach  thus  ;) — Yet  the  said  defendant,  not  regarding  his  Breaoh. 
said  promises  and  undertakings  so  by  him  made  as  aforesaid,  but  contriving 
to  deceive  aild  defraud  the  said  E.  F.  before  he  subscribedliis  said  petition,  and 
the  said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  E.F.  subscribed  his  said 
petition  in  this  respect,  have  not  yet  paid  the  several  sums  of  money,  or  any 
of  them,  or  any  part  thereof,  to  the  said  E.  F.  or  the  said  plaintiff  or  either 
of  them,  although  often  requested  so  to  do.     But  he  so  to  do  hath  hitherto 
wholly  refused,  and  still  refuses  to  pay  the  same  to  the  said  plaintiff.*     To 

the  damage   of  the  said  plaintiff,  as  assignee  as   aforesaid,  of  £> ,  and 

therefore  he  brings  his  suit,  &c. 

And  whereas  also  the  said  defendant  heretofore  and  after  the  said  E.  P.  The  like  on 
subscribed  his  petition  for  his  relief  and  discharge  from  imprisonment,  as  such  ^^^  a^^ 
insolvent  debtor  as  aforesaid,  according  to  the  provision^  of  the  said  statute,  ing  to  the 
to  wit,  on,  <Sl:c.  (w)  at  Ac.  was  indebted  to  the  said  plaintiff,  as  assignee  afore-  *^*^'^?® 

said,  in  the  sum  of  £ of  like  lawful  money,  for  divers  goods  and  chattels  jJigoivenl's 

by  the  said  plaintiff,  as  assignee  as  aforesaid,  before  then  sold  and  delivered  to  subscrib- 
the  said  defendant,  and   at    his  request,    [or,  for  money  by  the  said  de-  ing  l^is 
fendant  before   then  had  and  received,  and  to   and  and  for  the  use  of  the  ^  *  ^^^* 
paid    plaintiff,^  as    assignee    as   aforesaid,   inserting    stick    other    counts 
in   this  manner,   as  may   be  necessary   to   cover  the   plaintiffs  claim 
and    add    an    account     stated,    and    breach    thus:]       And    whereas 
also    the   said   defendant,    heretofore,    and     after  the    said    E.    F.    sub- 
scribed his  said  petition,  to  wit,  on  the  day  an3*  year  last  aforesaid,  at  Ac. 
aforesaid  accounted  with  the  said  plaintiff,  as  assignee  as  aforesaid,  of  and  con- 

it)    The  act  no^  in  force  relatiTe  to  in-  (t)     It  is  usual  to  insert  a  day  befbre  the 

solvents  is  the  7  Geo.  4.  c.  57.      As  to  ac-  petition,  but  any  day  before  the  title  of  the 

Uons,  by,  ante,  yol.  i.   17,  61.     See  a  form  declaration  will  do. 

at  the  suit  of  the  provisional  assignee,  6  Bingh.  {u)  Any  day  befbre  the  title  of  the  declara- 

4S6.                    .    .  tioB.. 
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BT  AS-     cerning  divers  sums  of  money  before  then  due  and  owing  to  the  said  pbdntifl^  as 
.-    INSOLVENT  <>^^g^^  ^  aforesaid^  and  upon  that  accounting  the  said  defendant  was  the& 
>\.*j)EOToiui.     and  there  found  in  arrear  and  indebted  to  the  said  phiintiflf,  as  assignee  as 

•  •  .'Biqpielj.^      aforesaid;  in  the  sum  of  £ and  being  so  found  in  arrear  and  indebted,  he 

''/'.••./'.•  the  said  defendant,  in  consideration  thereof  afterwards,  to  wit,  on  the  day  and 
•*/  ytor  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  fiiithfiilly 
''•"^remtaed  the  said  plaintiff,  as  assignee  as  aforesaid,  to  pay  him  the  said  last-men- 
tion'od^tfani  of  money  when  the  said  defendant  should  be  thereunto  afterwards 
requedtej^. '  ."Vet  the  said  defendant,  not  regarding  his  saifl  last-mentioned 
(/tro)  pronuaesTChd  undertakings,  so  by  him  made  as  aforesaid,  but  contrive 
ing  to  deceive*,  on^  defraud  the  said  plaintiff,  as  assignee  as  aforesaid, 
in  this  respect^  WiiJ^  rM  as  yet  paid  the  said  plaintiff  the  said  last- 
mentioned  {two)  sumsV^r  money,  any  part  thereof,  although  often  requested 
so  to  do,  but  he  so  to  do  hath  hitherto  wholly^neglected  and  refused,  and  still 
doth  neglect  and  refuse.  To  the  damage  of  the  said  plaintiff,  as  assignee  as 
aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  &c. 


BT     EXECU- 
TORS. 


Fourthly, — Executors, 


By  an  ex-       Commencement  as  ante,  34,  then  proceed  thus : — For  that  whereas  the 
ecutor  for   Said  defendant  heretofore  and  in  his  life-time  of  the  said  E.  F.  on,  &c.  (r) 
vrork,  &c.    at,  &c.  was  indebted  ^0  the  said  E.  F.  in  the  sum  of  £ —  of  lawful  money  of 
miiSsto      Great  Britain,  for  the  work  and  labor  of  the  said  E.  F.  by  him,  before  that 
ttiBtiu         time  done,  &c.  and  being  so  indebted,  he  the  said  defendant  in  consideratioQ 
tor(uj).       thereof,  afterwards,  and  in  the  lifetime  of  the  said  E.  F.  to  wit,  on  the  day 
[  *102  ]  and  year  aforesaid,  at,  &c.  aforesaid,  undertook  and  then  and  there  faithfoliy 
promised  the  said  E.'F.  to  pay  him  the  said  sum  of  money,  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested.    The  quantum  mentU  is 
as  follows: — "And  whereas  also  afterwards  and  in  the  life-time  of  the  said  E.  F. 
to  wit,  on  the  day  and  year  aforesaid,  &g.  aforesaid,  in  consideration  that  the 
said  E.  F.  had  before  that  time  done,  kc,  he  the  said  defendant  undertook,  &c 
And  the  said  plaintiff  avers,  that  the  said  E.  F.  in  his  life-time  therefore  rea- 
sonably ^deserved  to  have,  &c.  whereof  the  said  defendant,  in  the  life-time  of 
the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  had  no- 
tice.    Yet  the  said  defendant,  not  regarding  his  said  several  promises  and  un- 
dertakings, but  contriving  to  deceive  and  defraud  the  said  E.  F.  in  his  life- 
time, and  the  said  plaintiff,  as  executor  as  aforesaid,  since  the  death  of  the  said 
E.  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of  money,  or 
any  or  either  of  them  or  any  part  thereof  to  the  said  E.  F.  in  his  life-time,  or 
to  the  said  plaintiff  since  the  death  of  the  said  E.  F.  (although  often  request- 
ed so  to  do ;)  but  he  to  do  this  hath  wholly  refused,  and  still  refuses  to  pay 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,^  to  the  damage  of  the  said 
plaintiff,  as  executor  as  afoneaid  (1),  £—  and  therefore  he  brings  his  suit, 


{w)  Sec  forms,  Lil.  Ent.  50,  8S  ;  Plead.  A.  testator,  bat  tlie  precise  time  is  not  m&teria], 

9.    As  to  the  joinder  of  demands  by,  and  rights  Cro.   Car.  180,  and  any  day  before  the  title  of 

of  executors,  &c.,  to  sue,  see  ante,  vol.  i.  12.  tiie  declaration  will  suffice 

(x)  Some  day  just  before  the  death  of  the 


(1)  The  wwdi  at  exeeuicn  m  t^&rt$aid,  are  mrneec— ly.    6  Bianiiyr  16»  21. 
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t'"  €otmis.'\    Yet  the  said  defeiidant,  not  regarding  his  said  promise  and    ^^  ^^- 
rtaking.  but  contriving  to  deceive  and  defraud  the  said  A.  B.  and  E.  F.  BA^^J^Kia-pT' 


N«« 


the  said  £.  F.  became  bankrupt,  and  the  said  A.  B.  and  C.  D.  as  as-  Breach. 
as  aforesaid,  aftier  the  said  E.  F.  became  bankrupt  in  this  behalf,  hath 
jet  paid  to  them,  or  anj  or  either  of  them,  the  said  several  sums  of 
y,  or  aay  or  either  of  them,  or  any  part  thereof  (although  often  re-. 
80  to  do.)     But  he  to  do  this  hath  hitherto  wholly  refused  aiid«^tiir« 
to  pay  the  same  or  any  part  thereof  to  the  said  plaintiffs,  to^ih^A^pi- 
of  the  said  A.  B.  and  of  the  said  C.  D.  as  assignees  as  ^firesaid,  of 
and  therelfore  they  bring  their  suit,  &c.  •••/•*'"    " 


B J  the  Bs^ 
signee  of 
an  insol- 
vent debt- 
or on  pix)- 
mises  to  in- 
solvent(t). 


*  Commencement   as   anie^  33.     For  that  whepoa^.^ie'said  defendant 

>fore  and  before  the  said  E.  F.   (the  insolvetiti  Subscribed  his  peti- 

{<^  his  discharge  from  imprisonment,  as  such  insolvent  debtor  as  afore- 

aooording  to  the  provisions  of  the  said  statute,  to  wit,  on,  &c.  ( 0  ^^y 

was  indebted  to  the  said  E.  F.  in  the  sum  of  £ — ^—  of  lawful  money  of 

Britain,  for,  Ac.  (.here  state  the  subject-matter  of  the  debt  .arising 

the  ifisolventy  as  usual,)  and  being  so  indebted,  he  the  said  defendant 

rank,  and  before  the  said  E.  F.  subscribed  his  said  petition,  to  wit,  on 

day.  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 

lUy  promised  the  said  E.  F.  &c.  (so  continuing;  as  usual  laying  the 

\ises  to  ike  insolvent,  and  afters  the  usual  accounts  stated  with  the  in- 

«/,  stale  a  breach  thus ;) — Yet  the  said  defendant,  not  regarding  his  Breaoh. 

promises  and  undertakings  so  by  him  mdde  as  aforesaid,  but  contriving 

jive  add  defraud  the  said  E.  F.  before  he  subscribed^his  said  petition,  and 

said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  E.F.  subscribed  his  said 

ition  in  this  respect,  have  not  yet  paid  the  several  sums  of  money,  or  any 

|lhem,  or  any  part  thereof,  to  the  said  E.  F.  or  the  said  plaintiff  or  either 

iftem,  although  often  requested  so  to  do.     But  he  so  to  do  hath  hitherto 

Ur  refused,  and  still  refuses  to  pay  the  same  to  the  said  plaintiff.*     To 

ttmage   of  the  said  plaintiff,  as  assignee  as   aforesaid,   of  £ ,  and 

Snre  he  brings  his  suit,  &c. 


whereas  also  the  said  defendant  heretofore  and  afber  the  said  E.  F. 

ibed  his  petition  for  his  relief  and  discharge  from  imprisonment,  as  such 

Ivent  debtor  as  afoi'esaid,  according  to  the  provision^  of  the  said  statute, 

t.  on,  &c.  (w)  at  &c.  was  indebted  to  the  said  plaintiff,  as  assignee  afore- 

in  the  sum  of  £ of  like  lawful  money,  for  divers  goods  and  chattels 

the  said  plaintiff,  as  assignee  as  aforesaid,  before  then  sold  and  delivered  to 
said  defendant,  and  at  his  request,  [or,  for  money  by  the  said  de- 
It  before  then  had  and  received,  and  to  and  and  for  the  use  of  the 
plaintiff,^  as  assignee  as  aforesaid,  inserting  such  other  counts 
this  manner,  (zs  may  be  necessary  to  cover  the  plaintifs  claim 
add  an  account  stated,  and  breach  thiis :]  And  whereas 
the  said  defendant,  heretofore,  and  after  the  said  E.  F.  sub- 
hiB  said  petition,  to  wit^  on  the  day  and*  year  last  aforesaid,  at  <fec. 
id  accounted  with  the  said  plaintiff,  as  assignee  as  aforesaid,  of  and  con- 


The  like  on 
causes  of 
action  ari^ 
ing  to  the 
assignee 
after  the 
insolvent's 
subscrib- 
ing his 
petition. 


i)    Tbe  act  now  in  foroe  relative  to  in- 
is  the  7  Geo.   4.  c.  57.      As  to  ac- 
bj,  ante,  roL  L    17,  61.      See  a  form 
nk  of  tbe  pTOTifflonal  assignee,  6  Bingh. 


{t^  It  is  usual  to  insert  a  day  before  the 
petition,  but  any  day  be&re  the  title  of  the 
declaration  will  do. 

(m)  Any  day  before  the  title  of  the  declara- 
tion.- 
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AOAixBTA  money,  or  any  or  either  of  them,  or  any  part  thereof  to  the  said  phiatif 
"pAKTNMu  (^^^^'ig^  ^ft^^  requested  so  to  do).  But  to  pay  the  same  or  any  part  there- 
of, to  the  said  plaintiff,  the  said  defendant  and  £.  F.  in  the  life-time  of  tke 
said  E.  F.  wholly  refused,  and  the  said  defendant  hath  ever  since  the  deuii 
of  the  said  E.  F.  hitherto  wholly  refused,  and  still  refuses  so  to  do/'  [»Sitf 
observations,  ante,  92.  It  thay  be  advisable  here  to  insert  the  folkw'mg 
counts  on  promises  by  the  surviviffff/Hirtnerj  which  may  be  joiimik{u).] 

Counts  on  And  whereas  also  the  said  defendant  and  E.  F.  after^nuxb,  fjffii  in  the 
Sr^^^d-  li^®-*™®  *of  the  said  E.  F.  now  deceased,  to  wit,  on  the  day  and  year.  afiMre- 
ant  after  said,  at,  &;c.  {venue)  aforesaid,  were  indebted  to  the  said  plaintiff  in  the  fiB^ 
the  death  ther  sum  *of  £ —  of  like  lawful  money,  for  the  work  and  labor,  care,  and 
of  hia  part-  (Jiijgence,  of  the  said  plaintiff,  by  the  said  plaintiff  before  that  time  done,  per- 
r  "^95  1  fanned,  and  bestowed,  in  and  about  the  business  of  the  sacid  defendant  and  E. 
F.  and  for  the  said  defendant  and  E.  F.  and  at  their  special  instance  and  re^ 
•  quest ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  di^en 

goods,  wares,  and  merchandize,  by  the  said  plaintiff  before  that  time  sold  and 
delivered  to  the  said  defendant  and  E.  F.  at  their  like  special  instance  aod 
♦  request ;  and  also  in  the  further  sum  of   £ —  of  like  lawful   money,  far 

money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to,  End 
paid,  laid  out,  and  expended  for  the  said  defendant  and  E.  F.  and  at  their  lib 
special  instance  and  request ;  and  also  in  the  further  sum  of  £ —  of  like  law- 
ful iaoney,  for  other  money,  by  the  said  defendant  and  E.  F.  before  that  time 
had  and  received  to  and  for  the  use  of  the  said  plaintiff,  and  being  so  indebt- 
ed, and  the  said  several  sums  of  money  in  this  count  mentioned  being  and  re- 
maining wholly  due  and  owing,  unpaid  and  unsatisfied,  he  the  said  defendant 
in  consideration  thereof  afterwards,  and  after  the  death  of  the  said  £.  F.  to 
wit,  on,  (v)  &c.  at  &c.  aforesaid,  undertook,  and  then  and  there  faithfiillj 
promised,  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  this  coiuii 
'  mentioned  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.    {Add  an  account  staged,  and  breach,) 

[If  there  be  any  cause  of  action  arising  against  defendant  othenm» 
than  as  surviving  par tfter,  insert  it,  not  noticing  the  deceased,  and  conchA 
with  the  account  stated,  and  breach. 


^^  "^  Secondly — Husband  and  Wife. 

WIFE.  • 

By  hna-  (to  wit.)  A.  B.  and  C.  his  wife,  complain  of  D.  E.  being,  &c.  {or  if 

^*fe*fo"^  m  C  P.  or  Exchequer,  state  the  commencetnent  as  in  forms,  ante,  17, 
work,  Ac.  20.)  For  that  whereas  the  said  defendant,  whilst  the  said  C.  was  sole  hd 
by  wife  bel  unmarried,  to  wit,  on,  &c.  (:r)  at,  &c.  was  indebted  to  the  said  C.  in  the  sub 
^?'"«  "^^  of  £—  of  lawful  Ac.  for  the  work  and  kbor  of  the  said  C.  by  the  said  C 
™^         before  that  time  done,  performed,  and  bestowed  for  the  said  defendant,  and  t 

(u)  5  T.  R.  498;  1  Esp.  Rep.  47;  2  T.  R.  ante,  toI.  i.    See  a  form  at  the  suit  of  Baz« 

470;  6  T.  R.  612;  1  B.  &  A.  29.  and  Feme,  sole  trader,  1  Wentw.  381,  ant« 

(«)  See  ante,  n.  (a),  p.  93.  22. 

{w)  Whenever  the  wife  joins,  her  interest  (x>  It  is  usaal  to  insert  a  day  beibre  til 

must  appeaJT,  2  6)a«  Rep.  1286.     How  to  sue,  marriage,  but  any  day  befora  the  title  of  tbi 

and  when  husband  and  wilb  may  join,   see  declai'ation  wiU  suffice. 


TOBB. 
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pmifp  tbat  the  said  6.  H.  is  deoeaBed,  and  that  he  the  said  plaintiff  hath  by 
Erdj  become  and  is  the  suryiving  executor  of  the  last  will  and  testament 
Mm  said  E.  F.  deceased  and  hath  the  execution  thereof,;  &;c. 
.  Pledges,  &c.     ( Omit  the  Pieces  if  in  C  P.) 

• 

.-—(to  wit)  A.  B.*and  C.  his  wife,  (which  said  C.  is  executrix  of  the  f^^'*^^ 
will  and  testament  of  D.  deceased,)  complain  of  £.  F.  being,  &c.  (or  if  ^^^  ^^^ 
C.  P.  or  Exchequ&^j  stcUe  the  coinmencement  accordingly.)     For  that  utrix,  U- 
the  said  defendant,  on,  &c.  at,  &c.  was  indebted,   &c.   [as  in  /Ac/?''«™m- 
case  at  the  suit  of  an  executor  cls  ante,  101.]     Yet  the  said  de-  jgJIach. 
1 2K>t  regarding  his  said  promises  and  undertaking,  but  contriving  to 
ire  sod  defraud  the  said  D.  in  his  life-time,  and  the  said  G.  as  executrix 
id,  after  the  death  of  the  said  D.  and  whilst  she  was  sole  and 
and  the  said  A.  B.  and  C.  his  wife,  as  executrix  as  aforesaid, 
tbeir  intermarriage,  in  this  behalf,  hath  notas  yet  paid  to  them,  or  any    . 
of  them,  the  said  several  sums  of  money,  or  any  part  thereof,  (al- 
ofteo  reouested  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
or  to  either  of  them.  -  To  the  damage  of  the  said  A.  B.  and  G.  his 

aa  executrix  as  aforesaid,  of and  therefore  they  bring  their  suit. 

{Add  profert  and  pledges^  as  ante,  102.] 

\h  m  the  last  precedent  to  the  conclusion,  which  is  as  follows ;] — Yet  By  hua- 
iwi  E.  F.  not  regarding,  &c,  but  contriving,  &c.  to  deceive  and  defraud  ^^^^ 
[.laid  D.  in  his  life-time,  and  the  said  A.  B.  and  G.  his  wife,  as  executrix  utrix  afttr 
[if  there  be  another  executor,  say,  "and  the  said  G.  and  the  mwniagp. 
A  R  and  G.  his  wife,  as  executor  and  executrix  as  aforesaid,"]  since  [  *106  ] 
ideatfa  of  the  said  D.  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any 
'  ir  of  them,  the  said  several  sums  of  money,  or  any  or  either  of  them, 
tl  part  thereof ,  (although  often  requested  so  to  do.)     But  he  to  do  this 
oitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part 
>^  to  the  said  plaintifi  or  either  of  them,  To  the  damage  of  the  said, 
'[As  in  the  last  precedent,  addifig  profert,'] 


tBenborough, 

Michaelmas  Term,  1  Witt,  4. 

(to  wit.)     A.  B.  complains  -of  C.  D.  executor  of  the  last  will  and 

^Bt  of  E.  F.  deceased  being  in  the  custody,  &c.  {if  the  action  be  in 

\hegin  the  form  as  directed  in  note  (m),  i?i/ra.)     For  that  whereas 

*idE.  F.  in  his  life-time,  to  wit,  on,  &c.  (w),  at,  &c.  was  indebted  to 


Jn  in  general  u  to  how  a  debt  due  t)> 

^  >B  tiie  repreaentAtiTe  chanoter  is  to 

*  Mod.  376.    Com.  Dig.  Pleader,  2 

)  See  afcrm,  2  Rich.  0.  P.  83,  94,  and 

112,0.1,2.     It  does  not  seem  nec- 

to  dedare  as  sarriving   executor.     2 

K&;  4  B. and  A.  374.;  6  J.B.  Moore, 

Ae  firm  against  an  exeeutor  d*  son 

^  sme  as  aboTe.     1  Saond.  265.    In 

ykether  bj  or  against  an  executor  or 

■tefeor,  omit  the  words*  **  owe$  to  and  :'* 

TolDL  10 


though  if  introduced  it  is  no  ground  of  de- 
murrer, Collettr.  CoUett,  3  Dougl.  211.  In 
the  common  pleas  the  forms  runs  thus : — 
**  to  wit,)  C.  D.  executor  of  the  last  will  and 
testament  of  G,  H.  deceased,  was  attached 
to  answer  A.  B.  of  a  plea  of  trespass  on  the 
case,  upon  promises,  and  thereupon  the  s^d 

A.  B.  by his  attorney,  complains,    for 

that  whereas,"  &c. 

(n)  It  is  usual  to  insert  a  day  balcra  tha 
death  of  the  testator,  but  any  day  belbre  the 
title  of  the  declaration  will  do. 


AGAINST 
KZSCUTOBI.. 

Against 
an  execu- 
tor for 
work,  &C. 
on  promis- 
es by  testa- 
tor (0. 
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• 

£.  but  contriving  to  deceive  and  defraud  the  said  plaintiff  in  tiliis  behmlf,  have 
not  nor  hath  either  of  them  as  jet  paid  the  said  several  sums  of  money,  or 
any  of  them,  or  any  part  thereof,  to  the  said  '"'plaintiff,  (although  often  re- 
quested so  to  do)  but  to  pay  the  same  or  any  part  thereof  to  the  said  plain- 
tiff, the  said  E.  whilst  she  was  sole  and  unmarried,  wholly  refused,  and  the 
said  defendants  have,  ever  since  their  intermarriage,  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do,  to  the  damage  of  me  said  plaintiff"  &c  {as 
usual) 


Thirdly, — Assignees  of  Bankrupts  or  Ihsolvenls. 

By  Msign.  Commencement  as  ante,  83,  and  then  proceed  thus.  For  that  whereas 
bftnfaipt  ^^  ^^^  defendant,  on,  &c.  {d)  at,  &c.  was  indebted  to  the  said  E.  F.  {e) 
for  work,  {the  bankrupt)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  law- 
&c  before  ful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  diligence,  of 

'^P^'cO.  *^®  ^^^       ^'  ^^.  *^®  ^^^  ^'  ^'  ^^^^^  ^^^^  *^™®  <^^^®j  performed,  and  W 
stowed  for  the  said  defendant,  and  at  his  special  instance  and  request,  and  i 

being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  ! 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and  year  i 
aforesaid,  at,  &c.  aforesaid,  undertook,  &c.   {Conclude  as  afite,  37,  siaiing  I 
[   *98  ]  the  promise  to  have  been  to  the  bankrupt,) — *  The  quantum  meruit  is  as  \ 
follows : — And  whereas  also,  afterwards,  and  before  the  said  E.  F.  became  ; 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in 
consideration  that  the  said  E.  F.  at  the  like  special  instance  and  request  of 
the  said  defendant,  had  before  that  time  done,  performed,  &c.  {stating  the 
promise  to  have  been  to  the  bankrupt,)      And  the  said   plainti&  aver 
that  the  said  E.  F.  before  he  became  bankrupt,  therefore  reasonably  deserved 
to  have,  &c.  whereof,  the  said  defendants  afterwards,  and  before  the  said  E-  . 
F.  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  <!tc.  afore- 
said, had  notice.     {Add  other  counts,  accordi?ig  to  the  claim  in  dispute^ 
and  an  account  stated,  and  state  a  breach  thus:) — Yet  the  said  defendant, 
not  regarding  his  f^romises  and  undertakings,  but  contriving  to  deceive  and 
defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the  said  plaintiflg,  as 
assignees  as  aforesaid,  since  the  said  E.  F.  became  bankrupt,  in  this  behalf 
hath  not  as  yet  paid  the  several  sums  of  money  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  E.  F.*before  he  became  bankrupt,  or  to  the  said 


(c)  See  form.  Plead.  A.  44.  This  form  of 
declaring,  without  setting  out  the  petitioning 
creditor's  debt,  commission,  &c.  is  settled  to 
be  good.  Lutw.  274,  277;  2  Ld.  Raym.  1648, 
Carth.  29.  When  an  assignee  has  been  removed, 
the  last  assignee  may  sue  nfi  assignee  general- 
ly,  without  naming  the  former  assignee,  6  G. 
4.  c.  16.  8.-67;  10  East,  61.  When  assignees 
should  declare  without  naming  themseWes  as- 
signees, see  Cowp.  669,  ante,  toI.  i.  16.  As 
to  joinder  of  different  demands,  see  3  T. 
R.  438,  779,  ante,  vol.  i.  16, 184.  The  assign- 
ees of  two  persons  may  describe  themselves  as 
assignees  of  one  for  a  separate  demand.  3 
Campb.  399,  and  as  to  how  assignees  should 
describe  themseWes,  see  ante,  vol.  i.  16. 
Where  the  plaintifib  sue  as  assignees  of  several 
banlotipts,  for  money  had  and  received  and 


some  of  the  money  was  received  before  the 
bankruptcy  of  either  of  the  parties,  and  some 
after  the  bankruptcy  of  one,  and  before  that  of 
the  others,  the  counts  must  be  framed  accord-* 
ingly,  8  B.  &  P.  466;  and  scq  a  foicm  of  com- 
mencement of  declaration  by  assignees  of  sev- 
eral bankrupts,  under  several  commissioiis,  to 
recover  a  debt  due  to  the  joint  estate,  ante,  8o. 

(d)  It  is  usual  to  insert  a  day  before  ti» 
bankruptcy,  but  any  day  before  the  title  of  the 
deolaration  will  do. 

(e)  The  bankrupt  might  be  described 
throughout  under  the  terms  of  "  ike  iaid  bank" 
rupt,**  or  if  there  be  several,  **  the  said  bank- 
rupts,'' and  in  the  latter  case,  foir  brevity  aike, 
it  woiild  be  desirable. 

if)  Any  sum  enough  to  cover  the  real 
cli^m. 
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plaintifi,  or  either  of  them,  since  the  said  E.  F.  became  bankrupt  (although     btas- 
often  requested  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly  refused,  ^™^' 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiflfe."*^ 

To  the  damage  of  the  said  plaintiff,  as  assignees  as  aforesaid,  of  £ 

and  therefore  they  bring  their  suit,  &c. 

Pledges,  &o.    {Omit  pledges  if  in  C.  P.) 

• 

As  to  the  joinder  of  different  counts  in  an  action  by  assignees j  see  3  T. 

R.  433,  799 ;  ante,  vol.  i.   184.      When  there  has  been  any  promise  or 

acknowledgment  to  the  assignees,  or  cause  of  action  accruing  after  the  act 

of  bankruptcy^  it  is  expedient^  at  the  asterisk,  to  add  the  foUowing  counts : 

[   *99  •] 
*  And  whereas  also  the  said  defendant,  beibre  the  said  E.  F.  {the  bank-  The  like  on 
rupt)  became  bankrupt,  to  wit^  on,  &c.  (A)  at,  &c.  was  indebted  to  the  said  ?J^^®®® 

E.  F.  in  the  further  sum  of  £ of  like  lawful  money  for  the  work  and  signeea 

labor,  care  and  diligence  of  the  said  E.  F.  by  him  before  that  time  done,  per-  after  the 
formed,  and  bestowed,  in  and  about  the  business  of  the  said  defendant,  and  ^^™P*- 
for  the  said  defendant,  and  at  his  special  instance  and  request,  and  also  in 

the  further  sum  of  £ ^of  like  lawful  money,  for  divers  goods,  wares,  and 

merchandize,  by  the  said  E.  F.  before  that  time  sold  and  delivered  to  the 
said  defendant,  and  at  his  special  instance  and  request,  and  also  in  the  further 

sum  of  £ of  like  lawful  money,  for  money  by  the  said  E.  F.  before  that 

time  lent  and  advanced  to,  and  paid,  laid  out  and  expended  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request,  and  also  in  the  further  * 

sum  of  j£ of  like  lawful  money,  for  other  money,  by  the  said  defendant 

before  that  time  had  and  received,  to  and  for  the  use  of  the  said  E.  F.  and 
being  so  indebted,  and  the  said  several  sums  of  money  in  this  count  men- 
tioned, being  and  remaining  wholly  due  and  unpaid,  he  the  said  defendant, 
in  con^deration  thereof  afterwards,  and  after  the  said  E.  F.  became  bank- 
rupt, to  wit,  on,  &c.  (t)  at,  &c.  aforesaid,  undertook,  and  then  and  there 
fiuthfully  promised  the  said  plaintifis,  as  (k)  assignees  as  aforesaid,  to  pay 
them  the  said  several  sums  of  money,  in  this  count  mentioned,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested  {k^ — And  whereas 
also  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  accounted  with  the  said  plaintifis,  as  {k)  assignees  as  afore- 
said, of  and  concerning  divers  other  sums  of  money  from  the  said  defendant 
to  the  said  plaintifis,  as  {k)  assignees  as  aforesaid,  before  that  time  ^due  [  *^00  J 
and  owing  and  then  in  arrear  and  unpaid,  and  upon  that  accounting  the  said 
defendant  was  then  and  there  found  to  be  in  arrear,  and  indebted  to  the  said 

plainti&  as  (/)  assignees  as  aforesaid,  in  the  further  sum  of  £ of  like 

lawful  money,  and  being  so  found  in  arrear  and  indebted,  and  the  said  last- 


ed) When  not  neceBBBXj,  Cowp.  669. 
Wightw.  65. 

{k)  It  is  nsoal  to  insert  a  day  before  the 
bft&knxptcy,  bat  any  day  before  the  title  of 
the  declaration  will  suffice. 

(t)  It  is  usual  to  insert  a  day  after  the 
bsnlmiptcy^  but  any  day  before  the  title  of  the 
dectaration  will  suffice. 

{k)  See  forms,  Lil.  Ent  42;  Plead.  A. 
Sll.  If  the  assignees  haye  in  that  character 
BoU  goods  to  the  defendant,  or  he  has,  since  the 
Wljuptey,  vecdved  money  for  their  use,  here 
M  counts  for  goods  sold  by  thmn  as  assignees, 


or  for  money  had  and  received  to  thdr  use  as 
assignees,  as  in  form,  post,  100;  as  to  the  pro-, 
priety  of  which  counts,  see  2  Show.  250;  6 
£ast,  405. — ^It  is  now  not  unusual  to  declare, 
stating  that  the  defendant  b^g  indebted  to  the 
plain^Ss,  as  assignees,  for  go<^  sold,  &c.  by 
the  bankrupt,  the  defendant  promised  the  plain- 
tiflEs,  as  assignees,  to  pay  them,  without  stating 
any  promise  to  the  bankrupt,  as  in  the  above 
form. 

(/)    As  to  the  materially  of  the  word  as» 
see  0  East,  15a 
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•*<«AiM«r  or  any  part  thereof  (although  often  requested  so  to  do.)     But  to  pay  tl 

'"f^v^^^-  saioe,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  F.  G.  in  his  111 

.  time,  and  the  said  £.  executrix  as  aforesaid,  after  the  death  of  the  said  F«t 

and  whilst  she  was  sole  and  unmarried,  respectively  refused,  and  the  d 

defendants  ever  since  their  said  intermarriage,  have  hitherto  wholly  refiu^ 

and  still  refuse  so  to  do,  To  the  damage,  &c. 

i 

Against  \^As  in  the  last  precedent  to  the  conclusion,  whic/i  is  as  follows :] — % 

^^^     the  said  F.  6.  in  his  life-time,  and  the  said  C.  D.  and  S.  his  wife,  execats 

executrix,   ^  aforesaid,  since  the  death  of  the  said  F.  G.  not  regarding  the  said  sevol 

afUr  mar-  promises  and  undertakings  of  the  said  F.  G.  but  contriving,  &c.  have  at 

"■*•  ^*^-    nor  have,  nor  hath  any  or  either  of  them,  as  yet  paid,  &c.  (although 

requested  so  to  do^)     But  to  pay  the  same  or  any  part,  thereof  to  the 

plaintiff,  the  said  F.  G.  in  his  life-time  wholly  refused,  and  the  said  C. 

and  £.  his  wife,  (which  said  £.  is  executrix  as  aforesaid,)  have,  ever  fM 

the  death  of  the  said  F.  G.  hitherto  wholly  reftuied,  and  still  refuse  so  to  4 

To  the  damage,  &c. 


Fifthly.^-^Administraiors. 
nuxoBs. 

Bjaaad-       [Commencement  by  an  administrator,  as  ante,  85,  and  then 

t^in**"     ^^^^  •  1 — ^^^  ^^^^  whereaa  the  said  defendant,  heretofore,  and  in  the  life 

promises  to  of  the  Said  £.  F.  to  wit,  "^on,  &c.  at,  &c.  (u)  was  indebted  to  the  said  Ki 

the  intes-    in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  the  work  and  lah 

^te(0.       ^^^Q^  mQJ  diligence  of  the  said  K  F.  by  him  before  then  done,  perfontflj 

[  *110  ]  and  bestowed,  for  the  said  defendant,  and  at  his  special  instance  and  reqi 

and  being  so  indebted  he  the  said  defendant,  in  consideration  thereof, 

wards,  and  in  the  life-time  of  the  said  £.  F.  to  wit,  on  the  day  and 

aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 

ised  the  said  £.  F.  to  pay  him  the  said  sum  of  money  when  he  iiie  said 

fendant  should  be  thereunto  afterwards  requested. — {Add  other  counU 

the  claim  m>ay  suggest,  and  as  accouiU  stated,  on  the  safne  prindpki 

the  above  count,  laying  the  promises  to  the  said  E.  F,,  and  the  bn 

vnU  be  as  follows :]  Yet  the  said  defendant  not  regarding  his  said  sei 

'    promises  and  undertakings,  but  contriving,  &;c.  to  deceive  and  defraud 

said  £.  F.  in  his  life-time,  and  the  said  plaintiff  as  administrator  as  afon 

Breach,      after  the  death  of  the  said  E.  F.  (to  which  said  plaintiff  after  the  death^ 

(^)-  the  said  £.  F.,  to  wit,  on,  &;c.  {dale  of  grant)  at,  &c.  aforesaid,  adminisM 

J^^.*>^    tion  of  all  and  singular  the  goods,  chattels,  and  credits,  which  were  of  4| 

tTatioD(x).  ^^  ^'  ^'  deceased,  at  the  time  of  his  death,  who  died  intestate,  by— H 

{Christian  name  of  the  grantor  of  the  letters  of  administration)  byl| 

vine  Providence,  Archbishop  of  Canterbury,  Primate  of  all  England,  ai 

Metropolitan,  in  due  form  of  law  was  granted  (y),  in  this  behalf^  hath  n| 

as  yet  paid  the  said  sums  of  moixey,  or  any  part  thereof  to  the  said  JEL  { 

i 

(»)  See  a  form.  Plead.  A.  81.  (u>)  See  a  form,  Plead.  A.  84.               j 

(<)  Am  to  this  ibrm,  we  8  Wila.  880. ;  Ante,  {x)  See  formv,  ante,  85,  6.                    ' 

8$.  (y)  This  is  to  be  taken  ft«m  Um  forift/ 

(tt)  It  is  nsnal  to  insert  a  day  before  death  the   grant    of  the  letters  of  sdmiiustislftf 

of  the  intestate,  bat  any  day  beibra  the  tiUo  The  words  *<  cui  ptrHnuit  **  are  not  osoaMi 

of  the  dedaiBtioa  wOl  do.  Lntw.  408.                                             ] 


i 
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killife-tiiBe,  or  to  the  said  plaintiff  sinoe  the  death  of  the  said  E.  F.  (al-  bt  aimih- 
.  often  requested  so  to  do ;  but  he  so  to  do  hath  hitherto  wholly  re-  '*'*^**""' 
ind  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said. 
[//  may  be  sometimes  advisable  here  to  add  counts  on  promises 
^du  admimstraior  as  suchj  mid  which  will  run  precisely  as  in  the  pre^ 
tj  antBy  102,  usin£f  t/ie  word  ^'  aehninist rotor, ^^  instetid  of  ''  execur 
r,"  hut  unkss  there  be  some  substafiiive  promise  or  cause  of  actiofi  aris- 
^ihepkintiff  as  administrator  after  the  intestate's  decUh,  it  is  best 
'lg  insart  such  counts  as  they  in  all  cases  render  the  plai7ttiff  liable  tp 
if  he  does  not  sticceed,  and  which  he  woidd  7iot  othenaise  be  liable 
9  R  4  C.  667 ;  and  K.  B.  June,  1880.     Tidd,  9th  edU.  978^  conclude 
i:]— To  the  daiuagc  of  the  said  plaintiff  as  administrator  as  aforesaid,  ^«^****(*)- 

md  therefore  he  brings  his  suit,  &a     And  the  said  plaintiff  brings 
eonit  h^re  the  letters  of  administration  of  the  said  archbishop,  or,  ''  bish- 
^kt.  {as  the  grant  is)  which  give  sufficient  evidence  to  the  said  court 
of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the  date 
eof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
in  that  behalf  aboYC-mentioned,  &c. 

Pledges,  &c. 

If  the  pkhniiff  be  an  administrator,  with  the  wiU  annexed,  or  durante  ^?»«i- 
setate  of  an  executor  or  next  of  ^  kin,  he  must  be  described  accord-  ^w^^S*^' 

f,  M  w  the  letters  of  administratUm,  and,  in  the  latter  case,  at  the  minore 
^^  the  declaration,  there  must  be  an  avennent  that  the  executor  or^^aie, 

rfkbi  is  under  age.  [  *111  j 

^fcew  e^iiimi  at  the  suit  of  a  surviviug  administrator,  describe  him  ac-  By  a  sur- 
thronghout,  a7td  conclude  as  folloias : — ^Yct  t6e  said  defendant  ^\''?f  ^' 
•larding,  ftc.  hut  contrivingj  &c.  to  deceive  and  defraud  the  said  E.  P.  tor. 
'^life-time,  and  the  said  plaintiff  and  one  G.  H.  in  his  life-time,  now  de- 
and  whom  the  said  plaintiff  hath  survived  (to -which  said  plaintiff  and 
iH.in  the  life-time  of  the  said  G.  H.  and  after  the  death  of  the  said  E.  F. 
rit,  on.  fte.  at,  &c.  aforesaid,  administration  of  all,  &c.  as  in  the  fast 
wfoi/),  and  after  the  death  of  the  said  E.  F.  and  the  said  plaintiff  as 
Wng  administrator  as  aforesaid,  since  the  death  of  the  said  G.  H.  in 
ibehuf,  hath  not  as  yet  paid  them,  or  any  or  either  of  them,  the  said 
i\  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof  (al- 
h  often  requested  so  to  do.)  But  he  so  to  do  hath  hitherto  wholly  re- 
«nd  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  piain- 
WHiving  administrator  as  aforesaid,  To  the  damage  of  the  said  plaintiff, 
*  ing  administrator  as  aforesaid,  of  £ —  and  therefore  he  brings  his 
k^.—[Add  profert  of  letters  of  administration,  with  averment,  as 
fase  of  a  surviving  executor,  ante,  105.] 

^ntencement  as  ante,  35,  and  proceed  thus :] — ^Por  that  whereas  the  By  an  ad- 
defendant  on,  Ac.  at,  ftc.  was  indebted,  &c.  (05  in  other  cases,  laying  f?"^^?^. 
^prmises  to  the  intestate,  as  ante,  109.     State  the  breach  thus,)     Yet  non,  with 
^inddefendant  not  regarding,  &c.  but  contriving  to  deceive  and  defraud  wUi  siui«x- 

ed. 

%  anMon  of  the  profert  of  the  let-     eral  demnfrer,  by  the  4  Anne,  c.  15,  but  it  19 
^*  '  ' '    "'     is  aided  aifter  TenKct  by     b«d  on  special  demurrer. 


^  17  Ov.  2.  a  &  s.  1.  aad  o^ctt  ^  gea 
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BT  ADNTir*  the  said  E.  F.  in  his  life-time  and  the  said  G.  H.  in  his  life-time  now 
xim^TOM.  ^^  j^^  which  said  G.  H.  in  his  life-time,  and  at  the  time  of  his  death, 

executor  of  the  last  will  and  testament  of  the  said  £.  F.  deceased,  and  the 
Orftnt  of    ^^  plaintiff  after  the  death  of  the  said  G.  H.  (to  which  said  plaintiff,  after  tlie 
letters  of     respective  deaths  of  the  said  E.  F.  and  G.  H.  to  wit,  on,  &c.  at,  ^c.  aibre- 
RdminiB-     Baid,  administration  of  all  and  singalar  the  goods,  chattels,  and  credits,  whidi 
tration.       ^^^  ^f  ^jj^  g^^j^j  j;  p  deceased,  at  the  time  of  his  death,  left  unadminististsd 
I  "1^112  1  ^  ^^^  ^^  ^'  ^'  deceased,  executor  as  aforesaid,  with  the  will  of  the  said 
E.  F.  annexed,  by  *  Charles,  by  Divine  Providence,  Arch  bishop  of  Canter- 
bury, primate  of  all  England,  and  Metropolitan,  in  due  form  of  law  was 
granted)  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any  or  either  of  ibemj 
the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part  there- 
of (although  often  requested  so  to  do.)     But  he  so  to  do  hath  hitherto  whol- 
ly refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  administrator  as  aforesaid.  To  the  damage  of  the  said  phdntiff,  as  ad- 
ministrator as  aforesaid,  of  X —  and  therefore  he  brings  his  suit,  &c.      {^Add 
proferi  of  letters  of  cuiministration  as  ante^  86.] 

By  hus-  (to  wit.)  A.  B.  and  C.  his  wife,  which  said  C.  is  administratrix  of  all 

wS*^  ad?    ^^^  singular  tne  goods,  chattels,  rights  and  credits,  which  were  of  D*  de- 

mini^trJ.    ceased,  at  the  time  of  his  death,  who  died  intestate,  complains  of  E.  F.  being, 

trix  befort  &c.     For  that  whereas  the  said  defendant  on,  &c.  at,  &c.  was  indebted,  Aa 

"""*■*••    {as  in  the  common  case  at  the  suit  of  an  administrcUor.)     Yet  the  said 

Breach.      defendant  not  regarding   &c.  but  contriving,    &c.   to  deceive  and  defraud 

the  said    D.   in  his    life-time,   and    the    said    C.  after    the  death  of  the 

said  D.  and  whilst  she  was  sole  and  unmarried,  (to  which  said  C.  whilst 

she  was  sole  and  unmarried,  and  after  the  death  of  the  said  D.  to  wit,  on,  &e. 

at,  &c.  administration,  &c.  {as  ante,  110)  in  due  form  of  law  was  granted)  ; 

and  the  said  A.  B.  and  G.  his  wife,  which  said  C.  is  administratrix  as  aforesaid, 

since  their  intermarriage  in  this  behalf,  hath  not  as  yet  paid,  &;c. 

• 

By  baron  [^4*  i7i  the  last  precedent  to  the  conclusion,  which  is  as  follows  :] — ^Y^ 
•nd  feme,  ^jj^.  ggj^j  defendant  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  do- 
trix  after  f^^<^  ^^^  ^^  ^-  ^^  ^^^  life-time,  and  the  said  plaintifis,  after  the  death  of  the 
marriage,    said  D.  (to  which  said  G.  after  the  death  of  said  D.  to  wit,  on,  &c.  at,  &e. 

administration,  &c.  {as  ante,  110)  in  due  form  of  law  was  granted),  in  thiB 

behalf,  hath  not  as  yet  paid,  &;c. 

'^fff^intt^      (*^  ^^*-)  -^-  ^-  complains  of  C.  D.  administrator  of  all  and  singular 

Srato™"**  *^®  goods  and  chattels,  rights,  and  credits  (a)  of  E.  F.  deceased,  at  the  time 
Breach.  of  his  death,  who  di^d  intestate,  being,  &c.  For  that  whereas  the  said  £.  F. 
[  ♦lis  ]  in  his  ♦life-time,  to  wit,  on,  &c.  at,  <fec.  was  indebted,  &c.  (piaffing  theprofn^ 
ises  of  the  deceased.)  Yet  the  said  £.  F.  in  his  life-time,  and  the  said  de- 
fendant, administrator  as  aforesaid,  after  the  death  of  the  said  £.  F.  not  re* 
^rding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  plaintiff' in 
this  behalf  hath  not,  nor  hath  either  of  them,  as  yet  paid  the  said  several 
sums  of  money,  nor  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff  (although  often  requested  so  to  do.)  But  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  and  said  E.  F.  in  his  life-time  wholly  re- 
fused, and  the  said  defendant  hath,  ever  since  the  death  of  the  said  E.  F. 

(a)  This  dcsoriptioB  is  miBdaeDtt  9  Stra.  7S1. 
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vhollj  refused,  and  stiU  refuses  so  to  do.     [l£  may  here  be  expedi-  -^o^ww 
(0  insert  counts  on  promises  bg  the  defendant  ^^  as '^^administrator,  ^^^ 
\m  an  action  against  an  executor,  see  ante,  107.]     To  the  damage  of  the 
pkiatiff  of  £ and  therefore  he  brings  his  suit,  &c. 

h  an  action  againsi  administrator  durante  minore  aetate  of  an  execu-  Against  an 
ar  mxt  of  kin,  the  satne  fnode  of  description  is  to  be  adopted  as  in  an  adjnj'iw*^*- 
m  at  the  suit  of  sttch  an  administrator,  see  ante,  110.  minor^'^^ 

[b  an  action  against  a  surviving  administrcUor  describe  him,  accord'  ^g*\nst  a 

at  the  beginning^  arid  conclude  as  follows :]     Yet  the  said  E.  F.  in  ^minisu-a- 
life-time)  and  the  said  defendant,  and  one  0.  H.  in  his  life- time,  now  de-  tor. 

and  whom  the  said  defendant  hath  survived,  and  which  said  defendant 

16.  H.  m  the  life-time  of  the  said  G.  H.  were  administrators  of  all  and 

r,  the  goods,  chattels,  and  credits,  which  were  of  the  said  E.  F.  deceas- 

^it  the  time  of  his  death,  who  died  intestate  after  the  death  of  the  said  E.  F. 

the  said  defendant  surviving  administrator,  as  aforesaid,  after  the  death  of 

sud  6.  H.  not  regarding  the  said  several  promises  and  undertakings,  but 

iving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  respect, 

not,  nor  hath  either  of  them  as  yet  paid  the  said  plaintiff  the  said  sever- 

floms  of  money,  or  any  or  either  of  them,  or  any  part  thereof  (although 

requested  so  to  do^     But  to  pay  the  same,  or  any  part  thereof,  to  the 

plaintiff,  the  said  if.  F.  in  his  life-time,  and  the  said  def^^ndant  and  G. 

idministrators  as  aforesaid,  afler  the  death  of  the  said  E.  F.  and  in  the 

-time  of  the  said  G.  H.  wholly  refused,  and  the  said  defendant  hath,  ever 

the  death  of  the  said  G.  H.  hitherto  wholly  refused,  and  still  refuses 

Mo  do,  to  the  damage,  &c. 

(to  wit.)     A.  B.  complains  of  0.  D.  administrator  of  all  and  singu-  Against  an 
the  goods,  chattels,  and  crediits,  which  were  of  E.  F.  deceased,  at  the  ^^^""^^ 
*  of  his  death  left  unadministered  ♦by  G.  H.  in  his  life-time,  now  also  „on,  with** 
~  (and  which  said  G.  H.  in  his  life-time,  and  at  the  time  of  his  death,  will  annex- 
t  executor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased),  with  ^'^-^-iA  i 
will  of  the  said  E.  F.  annexed,  lieing,  &c.  {ante^  12.)    For  that  whereas  1^    ^^^  J 
said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  was  indebted,  <fec.    Yet 
Baid  £.  F.  in  his  life-time,  and  the  said  G.  H.  in  his  life-time,  now  deceas- 
i£er  the  death  of  the  said  E.  F.  and  which  said  G.  H.  in  his  lifetime, 
tt  the  time  of  his  death  was  executor  of  the  last  will  and  testament  of 
iaid  £.  F.  deceased,  and  the  said  defendant,  administrator  as  aforesaid, 
the  death  of  the  said  G.  H.  not. regarding,  <fec.  have  not,  nor  have  nor 
My  or  either  of  them  as  yet  paid,  &c.  (although  often  requested  so  to 
0   Bat  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said 
^  J.  in  his  life-time,  and  the  said  G.  H.  executor  as  aforesaid,  in  his  life- 
and  after  the  death  of  the  said  E.  F.  respectively  refused,  lyid  the  said 
It,  administrator  as  aforesaid,  hath  ever  since  tne  death  of  the  said  G 
'teherto  wholly  refused,  and  still  refuses  so  to  do,  To  ihe  damage,  &a 

(to  wit)    A.  B.  complains  of  C.  D.  and  E.  his  wife,  which  said  E.  is  Again«t 
tratrix,  of  all  and  singular  the  goods,  chattels,  and  effects,  which  were  ^j!^  idfe 
[v>  H.  deceased,  at  the  time  of  his  death,  who  died  intestate,  being,  &c.  aijiinistra 
tt»t  whereas  the  said  G.  H.  in  his  life-time,  to  wit,  on,  <S:c.  at,  &c.  trix  bejort 
tt»debeed,  kc.     Yet  the  said  6.  H.  in  his  life-time,  and  the  said  E.  ad-  °»*"^*^- 
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ministratrix  as  afinrcsaid,  after  the  deatii  of  ihe  gaid  G.  H.  and  whilat  ahe 
sole  and  immarried,  and  the  said  defendant  and  £.  his  wife,  (which  aaid  B. 
is  administratrix  as  aforesaid,)  since  their  intermarriage,  not  regarding^  && 
but  contriving,  &c.  have  not,  nor  have  nor  hath  any  or  either  of  them^  asyei 
paid,  &c.  (although  often  requested  so  to  do.)     But  to  pay  the  same,  or  any 

rt  thereof  to  the  said  phuntiff,  the  said  G.  M.  in  his  life-time,  and  the  aaid 
administratrix  as  aforesaid,  after  the  death  of  the  said  G.  H.  and  whilst 
she  was  sole  and  unmarried,  respectively  refused,  and  the 'said  defendant  and 
E.  his  wife,  administratrix,  as  aforesaid,  have,  ever  since  their  intermarriage, 
hitherto  wholly  refused,  and  still  refuse  so  to  do,  To  the  damage,  kc.      * 

^^^^         [As  in  the  last  precedent  to  the  conclusion^  which  is  as  follows : — Yet 
and  wifc '  the  Said  G.  H.  in  his  life-time,  and  the  said  C.  D.  and  £.  his  wife,  which  sud 
•dmini».     £.  jg  administratrix  as  aforesaid,  since  the  death  of  the  said  G.  H.  not  regard- 
^^^^^  ing  &<5.  but  contriving,  &c.  have  not,  nor  have  nor  hath  any  or  either  of  maa^ 
riige.      '  ss  yet  paid,  &c.  (although  often  requested  so  to  do,)     But  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plaintiff,  the  said  G.  II.  in  his  life-time  wfad- 
ly  refused,  and  the  said  C.  D.  and  £.  his  wife,' which  said  £.  is  administra- 
trix as  aforesaid,  have,  ever  sinoe  the  death  of  the  said  G.  H.  hitherto  wholly 
refused,  and  still  refuse  so  to  do.  To  the  damage,  &c. 


[  ♦lis  ] 
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MIBBORT 

NOTU. 

Payee 

against 
maker  on 
a  note  pay- 
able gen- 
erally, and 
not  at  a 
particular 
place  (a) 


*n.   SPECIAL  COUNTS. 

[For  the  commencement  in  K.  B.,  C.  P.,  or  Exchequer,  &r  other  Courts^ 
ante,  12,  to  24,  or  by  or  agaifist  a  person  in  a  particular  character,  ante^ 
24  to  88,  and  then  proceed  as  follows :] — For  that  whereas  the  said  defend- 
ant, heretofore,  to  wit,  on,  &c.  (6)  at  London  (c)  that  is  to  say,  at,  &c.  {d) 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid  {e)  and  thereby 
then  and  there  promised  to  pay,  two  months  after  the  date  thereof^  to  the  said 
plaintiff  (/),  or  order,  the  sum  of  £ —  {g)  for  value  received  (A),  and  then 
and  there  delivered  the  said  promissory  note  to  the  said  plaintiff;  by  means 
whereof,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
defendant  then  and  there  became  liable  to  pay,  to  the  said  phuntiff  the  said 
sum  of  money  in  the  said  promissory  note ;  and  being  so  liable,  he  the  said 


(a)  Bee  precedents  and  notes,  Chitty  on 
BUls  7th  ed.  409. 

{b)  Date  of  note,  or  if  lio  date  the  day  it 
was  made  or  iasaed.  Bee  Chitty  on  Bills,  7th 
ed.  409.  If  the  note  bear  date  a  day  different 
from  that  intended,  state  it,  as  in  form,  post, 
117. 

{e)  Place  of  date,  but  this  need  not  be  sta- 
ted, 8  Campb.  80;  Chitty  on  Bills,  7th  ed. 
856,.  489,  n.  d.  If  the  note  be  drawn  at  Dub- 
lin in  Ireland,  it  should  perhaps  be  so  stated, 
2  B.  &  A.  801 ;  1  Chit.  Rep.  28,  S.  C— 1  B. 
&  C.  16;  2  D.  &  R.  15,  &  C. 

{d)  The  venue  in  the  action. 

(e)  If  diere  be  no  date,  or  the  real  date  be 
doubtftil,  omit  the  words  **  bearingdate."  See 
6  M.  &  S.  78;  8  B.  &  P.  178. 


(/)  It  is  usoal  here  to  state, "  by  the  namt 
and  addition  of  A,  B,  uquire,**  but  this  is  un- 
necessary, and  if  there  be  a  Tariance,  IktaL 
If,  however,  the  payee  be  misdeseribed  in  the 
note,  it  may  then  be  advisable  in  one  count  to 
adopt  such  description. 

(ff)  If  the  note  be  payable  in  Irish  curren- 
cy, it  must  be  expressly  so  stated.  2  D.  & 
R.  15;  1  B.  &  C.  16,  S.  C— 4  B.  &  A.  246; 
The  omission  of  the  word  "  sterling'*  is  imma- 
terial. 2  B.  &  A.  801.  See  Creswell  ».  Crisp, 
2  Dougl.  688. 

(A)  This  should  agree  with  the  note.  Mliat 
a  variance  in  this,  Chitty  on  Bills,  7th  ed,  856. 
It  is  not  necessary  to  state  the  words  "  value 
received**  in  a  declaration  in  assompait.  2 
Chit  Rep.  884. 


COUNTS.  *116 


I  tffidiQfti  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  ov  PBoms- 
irfsesaki,  at,  &c.  {venue)  afoi^said,  undertook,  and  then  and  there  faithfully  ^^^ 
iraiBised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said 
nausBory  note  specified,  according  to  the  tenor  "^and  effect  thereof  (t) — 
Jhn  add  common  counts  on  tfie  consideration  or  debt  for  which  the  note 
\WQ»  given^  and  the  cofnmonnwney  counts^  interest^  and  account  staled^  ana 
I  ttuo/  breachf  laying  the  day  in  all  the  common  counts  after  the  note  was 
\iitt  and  some  day  before  the  title  of  the  declaration.] 

For  that  whereas  the  said  defendant  and  one  G.  H.  heretofore,  to  wit,  on,  Againstone 
kt  (date  of  note)  &t,  &c.  made  their  certain  promissory  note  in  writing,  of  the 
kiring  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same  day  J^*^  ^ 
Wijwt  aforesaid,  and  thereby  then  and  there  jointly  and  severally  promised  and  several 
itopij  (two)  months  after  the  date  thereof,  to  the  said  plaintiff,  or  his  order,  ^^^  (^)- 
J^  for  value  received,  and  the  said  defendant,  and  the  said  G.  H.  then  and 
fhere  delivered  the  said  promissory  note  to  the  said  plaintiff.     By  reason 
llefeof^  &c.     [State  tlie  defendants  liability  and  promise  to  pay,  accord- 
iigto  the  tenor  and  effect  of  the  note,  as  ante,  115,  and  add  a  count  as  on 
•iio^e  made  by  the  defendant  alone,  without  noticinff  the  other  party,] 

For  that  whereas  the  said  defendants,  by  and  under  the  names,  style.  On  a  note 
iud  finn  of  Jonathan  Dubbins  and  Co.     (or  ''  by  and  under  the  style  and  de-  ?^®  ^y  • 
•eripticmof  the  Iron  Company")  heretofore,  to  wit,  on,  &c.  {date  of  note)  oneof  «jy- 
U,  kc.  iDade  their  certain  promissory  note  in  writing,  bearing  date,  k6.  and  enX  part- 
4»eby,  &c.  {proceed  as  in  the  form,  ante,  115.)    If  the  action  be  against  ^^^^ 
p  indorser  on  a  note  so  made,  then  the  names  of  the  makers  need  not  be  ^^J  ° 
P(«ftrf/  andthouffh  there  was  only  one  weaker,  the  count  may  run  thus : — *  *for 
At  whereas  certain  persons  using  or  (Hrading  under')  the  names,  style  and 
im of  Jonathan  Dubbins  and  Co.,   {or  'using  the  style  and  description 
**thclrwi  Company,')  heretofore,  to  wit,  on,  &c.  at,  A;c.  made,  &c."  and 
^fntards  describing  the  parties  as  'Hhe  said  makers  of  the  said  promissory 
"His  not  necessary  to  state  that  one  partner  made  or  indorsed  ♦a  [  *117  ] 
for  himself  or  co-partners,  and  it  is  better  to  state  that  all  were  made 
indorsed.    4  Cambp.  78. 
■■ 

\Ior  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  kc,  at,  &c.  by  one  On  a  note 
»F.  htt  then  agent  in  that  behalf,  made  his  certain  promissory  note  in  made  by  an 
feting,  bearing  £kte,  &c.  [as  ante  115.     The  agenfs  name  is  not  after-  *®®"*  ^^^' 
••"b  iKrficerf.  J 

• 
For  that  whereas  the  said  defendant,  on  the  (1st)  day  of  (January,)  in  the  On  a  note 
^of  onr  Lord  (1825,)  at,  kc.  made  his  certain  promissory  note  in  writing  wrongly 
ring  date,  by  mistake,  the  (1st)  day  of  (January,)  A.  D.  (1824,)  when  ^^  ^'">- 
Inttb  and  in  &ct  tho/said  promissory  note  was,  at  ihe  time  of  the  making 

(0  TWniodeof  laying  the  promise  is  prop-  the  other.    4  Campb.  8-1;  6  Co.  119  b.— 1  B. 

'ittoQgti  (he  plaintiff  relies  on  a  subsequent  &  A.  224. 

n»,  16  But,  120 ;  See  8  Bast,  481.  (I)  Though  usual,  it  is  not  necessary  to  state 

(Jji  Tbe  parties  may  be  sued  jointly  or  sep-  that  the  party  made  the  note  by  agent ;  it 

*"* ;  aiKl,  if  sued  f^paratcly,  the  note  may  *  may   be    stated    generally    that    the    maker 

BsaaDy  is,  stated  as  mode  by  the  do-  drew  it   himself,  Chitty   on  Bills,   7th  edit 

iloiH*.    Chitty  en  Bill?,  7th  edit.  846.  857. 

»  watract  is  joint  and  f«c\-eral  in  an  no-  (w)  See  Chitty  on  BOls,  7th  edit  854,  4S9, 

ic  ^gaiajt  one,  it  is  not  ncocssary  to  notice  n.  (c). 

^OL  n.      ^  11 
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MOTES. 


o)r  tROMift.  thereof,  niettnt,  intended,  and  understood  by  the  sa^d  defendant  and  said  phiB- 
■^'^  tiff  to  be  dated  on  (he  (Ist)  day  of  January,  A.  D.  (1825,)  and  thei^ 
promised  to  pay  the  said  plaintiff  or  order,  (two)  months  after  the  date  there- 
of, that  is  to  say,  two  months  after  the  said  (1st)  day  of  January,  (1825,) 
when  the  said  promissory  note  was  so  made  and  meant,  and  intended,  aiid 
understood  to  be  as  aforesaid,  & —  for  value  received,  and  then  and  there  de- 
livered, &c. — [proceed  as  directed  in  the  precedent,  antCj  115.] 


Payw 
agftinst 
maker  of  a 
note  payi^ 
bleat  a 
particular 
place,  (n). 

I  *118  ] 


For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  kc.  {dale  of 
note)  at  (place  where  made)  that  is  to  say,  at,  &c.  made  his  certain  promis- 
sory note  in  Writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby 
then  and  there  promised  to  pay  at  (Messrs.  Drummonds  k  Go.'b  bankers, 
Charing-cross)  {as  in  the  note)  (two)  months  after  the  date  thereof,  to  the 
said  plaintiff,  (o)  or  order,  the  sum  of  £ —  for  value  received  and  then  aad 
there  delivered  the  said  ^promissory  note  to  the  said  plaintiff;  and  the  said 
plaintiff  in  fact  sajth,  that  afterwards,  and  when  the  said  note  became  due  and 

payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  day  rf 

in  the  year  aforesaid  (p),  at  the  said  (Messrs.  Drummonds  ft  Ga's 

bankers,  Charing-cross,)  aforesaid,  to  wit,  at,  ftc.  {venue)  aforesaid,  the 
promissory  note  was  duly,  presented  and  shown  {a)  for  payment  thereof,  and 
payment  of  the  said  sum  of  money  therein  specified,  was  then  and  there  dulj 
required  according  to  the  tenor  and  effect  of  the  said  promissory  note ;  but  that 
neither  the  said  (Messrs.  Drummonds  ft  Co.)  nor  the  said  defendant,  nor  any 
other  person  or  persons  on  behalf  of  the  said  defendant,  did  or  would,  at  tk 
said  time  when  the  said  promissory  note  was  so  presented  and  shown  for  pay- 
ment thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said 
sum  of  money  therein  specified,  or  any  part  thereof,  but  wholly  neglected  and 
reftised  so  to  do  (r),  of  all  which  said  several  promises  the  said  defendant  af- 
terwards, to  wit  on  the  day  and  year  last  aforesaid,  at,  ftc.  {venue)  afore- 
said, had  notice  («).  By  means  whereof,  and  by  force  of  the  Statute  in  8u<4 
case  made  and  provided,  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  plaintiff  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied when  he  the  said  defendant  should  be  thereunto  afterwards  requested ;  and 
being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  «tc.  {venue)  aforesaid,  undertook, 
and  then  and  there  feithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  •money  in  the  said  promissory  note  specified,  when  he  the  said  defend- 
[  ♦llO  ]  ant  should  be  thereunto  afterwards  requested. — [//  is  advisable  then  to  add 


(n)  See  notes,  Cliittj  on  Bills,  7th  edit 
489.  When  the  note  is,  in  the  body  tf  it, 
made  payable  at  a  particular  place,  this  eount 
if  neoevaiy,  8  Campb.  247,  804;  4  Camp.  201. 
14  East,  600;  6  Taunt  80;  8  M.  &  S.  152; 
otherwiae  it  is  not;  and  when  only  one  connt  is 
inserted  it  should  be  as  on  a  note  payable  gen- 
«raUy,  as  ante,  115.  The  statnte  1  &  2.  Geo. 
4.  0.  78,  relating  to  the  acceptance  of  bills, 
making  them  payable  at  a  particular  place, 
does  not  relate  to  promissory  notes. 

(o)  As  to  ctatament  of  the  addition  there 
ii  no  neoessity  for  it    See  ante,  115,  n.  (/). 

(p)  Calculate  the  two  months  exclude 
of  the  day  of  the  date,  and  then  add  three 
dayi  of  grace,  and  if  the  last  be  a  Sunday  or 


Good  Friday,  or  Christmas  day,  aver  the  pre- 
sentment to  have  been  made  on  the  day  fc^ 
lore,  but  a- mistake  in  the  day  seems  of  noooa- 
sequencc;  and  at  all  events  it  is  immaterial,  if 
the  wortls  ••  when  the  said  note  became  doe 
and  payable  according  to  the  tenor  andefleet 
thereof,'*  are  inserted.     1  Bing.  28. 

{q)  It  need  not  be  stated  who  made  th« 
presentment  1  Gow.  55.  It  need  not  he 
stated  it  was  presented  to  the  bankers,  &«•  2 
Chit  Rep.  800. 

(r>  An  aU^^ation  of  non^yment  at  tlrf 

rrticular  place  seems  unnecessary.    8  M.  •  , 
150,  and  see  the  next  precedent 
(i)  This  is  usually  averred,  but  it  is  asiii 
need  not  be  proved.    8  Campb.  26l! 


couOTa 
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•  €P»i/,  tu  *ante,  115,  as  on  note  payable  generqUy^and  the  common  on  vium»h 
mmis,  as  there  directed.']'  ^*?f^ 

'  -•  ^OTES. 

[Proceed  precisely  as  in  the  precedent  Payee  v.  Maker ^  ante^  115,  /o  On  a  note 
Ae  endy  showing  that  the  note  was  payable  on  ^demand  and  staging  the  J^^^^^^  °^ 
SMity  and  promise  to  pay^  according  to  the  tenor  and  effect  of  the  prom-  {jiT. 
i  toory  note^  and  then  conclude  as  follows :] — ^And  the  said  plaintiflF  in  fact  r  *120  1 
faith,  that  afterwards,  to  wit,  on,  &c.  {the  day  of  deinand,  or  afiy  day  before 
■Ik  title  of  the  declaration,)  to  wit,  at,  &c.  aforesaid,  payment  of  the  said 
of  monej,  in  the  said  promissory  Qote  specified,  was  duly  demanded  by 
#e  said  plaintiflf  of  the  said  defendant,  according  to  the  tenor  and  effect  of  the 
Hid  promissory  note. — [Add  a  count  on  a  note  payable  on  demand  without 
0e  above  averment,  and  the  m^ney  counts  and  accounts  stated,  alleging  a 
request  in  the  breach,^ 


For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on  the  (1st)  day  On  a  note 
(January,)  in  the  year  of  our  Lord  (1830,)  at,  &c.  toade  his  certain  P^;j^®  ^^ 
issory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  mentB  for 
ioned,  to  wit,  the  same  day  and  year  aforesaid,  and  th^n  and  there  deliv-  the  whole 
the  said  note  to  the  said  plaintiff,  and  thereby  then  and  there  promised  ^^^^^ 
|Miy  to  the  said  plaintiff,  or  order,  the  sum  of  (2W.,)  in  manner  following,  (u). 

t  is  to  say,  (5/.,)  part  thereof,  on  the. day  of then  next, 

)  other  part  thereof,  on  the day  of then  next,  and  (10/.,) 

thereof,  on  th^ day  of then  next,  and  that  in  case 

ult  should  be  made  in  any  or  either  of  the  said  payments,  then  the  whole 
the  said  sum  of  20/.,  should  become  due  on  demand.     By  means  whereof, 
'  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  defends 
thai  and  there,  to  wit,  on. the  day  and  year  first  aforesaid,  became  liable 
to  the  said  plaintiff  the  said  sum  of  (20/.,)  in  the  said  promissory  note 
according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and 
80  liable,  he  the  said  defendant  in  consideration  thereof,  afterwards,  to 
on  the  day  and  year  first  above  mentioned,  at,'&c.  aforesaid,  undertook, 
then  and  therefore  faithfully  promised  the  said  plaintiff  to  pay  him  the 
sum  of  20/.,  in  the  said  promissory  note  specified,  according  to  the  t^nor 
e&ct  of  the  said  promissory  note.     And  the  said  plaintiff  in  &ct  saith, 

after  making  of  the  said  promissory  *note,  to  wit,  on  the day  of  [  *121  ] 

-  next  ensuing  the  date  thereof,  de&ult  was  made  by  the  said  defendant . 
tfae  payment  of  5/.,  in  the  said  promissory  note  specined,  which  had  then 
due  and  payable,  to  wit,  at,  &c.  aforesaid,  whereby,  and  according  to 
tenor  and  effect  of  the  said  prcmiissory  note,  and  hi§  said  promise  and  un- 
j,  the  said  defendant  then  and  there  became  liable  to  pay  to  the  said 
the  whole  of  the  said  sum  of  20/.,  in  the  said  promissory  note  speci- 
when  he  the  said  defendant  should  be  thereunto  afterwards  reqested. — 
count  on  original  consideration,  the  money  counts,  account  stated, 
breach.^ 


(H   It  seems  adTisable,  in  one  count,  to 
a  deonnd,  8  Gampb.  459.     Chitty  on 
ith  edit  861.     Bat  $emhle,  that  it  is  not 
BayL  187.    Sclw.  N.  P.  8d  edit 
I;  Rj.  &  Moo.  863.      King  v.  Roxborongh, 

468;  2  Crom.  &  T.  418,  a  C. 
,  ^  See  the  preeedent.  Plead.  A.  11.  Bayl. 
iBSb,  190l    If  wInu  the aetioniB  oommeno- 
•B  iSbtt  instalmenti  are  doe  by  effluxion  of 


time,  it  will  suffice  to  declare  generally  on  the 
note,  setting  it  ont,  and  without  averring  any 
de&ult  If  the  note  be  payable  by  instal- 
ments,without  any  clause  as  to  the  whole  becom- 
ing due  on  one  de&iQt,  then  the  next  preoedent 
witt  be  proper.  The  instalments  become  due 
three  days  alter  the  day  named  Itit  tl^  fftj* 
ment  of  each  of  them. 
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OH  pKOMJi-  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {the  dale) 
vom.  ^^y  ^^'  1^^^  ^^  certain  promissory  note  in  writing,  bearing  date  a  certain 
On  a  note  ^7  ''^^  J®^^  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and 
ft>r  one  in-  then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff^  by 
Btalmcnt  ^hich,  &c.  [State  the  note  according  to  its  form  and  thenstate  the  liabtt- 
which  ity,  and  promise  to  pay  the  whole  sum,  according  to  the  tenor  and  effect  of 
there  18  no  the  note  OS  in  the  last  precedent^  and  proceed  a^  follows  ;] — ♦And  the  said 
clause  that  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  promissory  note,  to  vit^ 

Hhall^be      0^  ^6 ^^J  ^f i^  ^^  y^r  aforesaid  (it),  at,  <tc.  aforesaid,  a 

payable  on  Certain  sum  of  money,  to  wit,  the  sum  of  X5,  part  of  the  said  sum  of  j£20,  in 
ottcde&ult  tjjg  gj^^j  promissory  note  specified,  became  and  was  due  and  payable  from  the 
said  defendant  to  the  said  plaintiiT,  upon  and  by  virtue  of  the  said  last-men- 
tioned note,  and  which  said  last-mentioned  sum  of  £5  he  the  said  defendant 
then  ought  to  have  paid  to  the  said  plaintiff,  according  to  the  tenor  and  eSocX  of 
1  the  said  promissory  note,  and  of  his  said  promise  and  undertaking,  to  wit,  at, 
&c.  aforesaid.. — [Ifhsert  counts  on  the  consideratio7i  of  the  note,  and  the 
money  counts,  account  stated,  and  breach.^ 

The  like  for      [Proceed  OS  directed  in  the  preceding  form,  to  the^and  then  as.foUotrs:  . 

■everal  in-  ^^^  ^q  g^id  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on  the daj 

due.  ^^  ^    ^f ^'  ^-  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for 

divers,  to  wit,  three  of  the  instalments  payable  by  the  said  promissory  notfl 
then  last  elapsed,  became  and  was  due  and  payable  from  the  said  defendant  to 
the  said  plaintiff  upon  and  by  virtue  of  the  said  promissory  note,  to  wit.  at.  ^c. 
aforesaid. 

On  a  note  for  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (rfa/e  of 
£an  6/.  'note^  in  a  certain  place  called  (Clifford's  Inn,) no  wit,  at  &c.  {venue)  accord- 
(x).  ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  made  his  cer^ 

tain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  signed  by  him,  the  said 
defendant,  in  the  presence  of  one  A.  B.  a  subscribing  witness,  who  in  due 
manner,  and  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, attested  such  signature,  and  the  said  defendant  thereby,  twenty-one 
days  after  the  date  of  the  said  promissory  note,  promised  to  pay  the  said  plain- 
tiff, (by  the  name  of,  &c.  at,  &c.  cabinet  maker,  being  the  then  place  of  abode 
of  the  said  plaintiff,  to  whom  or  to  whose  order,  the  money  contained  in  the 
said  note  was  to  be  paid)  or  his  order,  the  sum  of  (J£4.)  for  value  re- 
ceived, and  tten  and  thete  delivered  the  said  promissory  note  to  the  said  plain- 
tiff, by  reason  whereof,  and  by  force  of  the  Statute  in  such  case  made  and 
provided,  he  the  said  defendant  then  and  there  became  liable,  &c. — [State  lia- 
bility  and  promise  to  pay,  according  to  the  tenor  and  effect  of  the  note,  as 
ante,  115,  and  counts  on  the  consideration  of  the  note,  and  money  counts, 
account  stated,  and  breach.] 

[  ♦122  ]  *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  in  parts 
On  a  note  beyond  the  seas,  to  wit,  at  (Amsterdam,)  that  is  to  say,  at,  &c.  {venue) 
Swoad  for  '^^  ^^®  certain  promissory  note  in  writing,  bearing  date  the  day  and  year 

the  pay- 

{w)  If  any  one  of  the  days  on  irhich  an  in*  (x)  See  17  .Geo.  8.  c.  30.  s.  1.  made  peneU 
Btalment  became  due  be  mis-etoted,  it  is  fktaL  nal  by  27  Geo.  8.  c.  16.  1  Wentw.  868.  Qiit 
1  Gow,  21 ;  8  J.  B.  Moore,  79.  &  C.  on  Bills,  7th  ed.  42,  69,  60. 
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flihresaid,  and  thereby  then  and  there  promised  to  pay,  (nine)  months  after  on  pro. 
die  date  thereof,  to  the  order  of  the  said  plaintiff,  one  hundred  and  one  guild-  "j^^^^ 
ers  hoU  value,  that  daj  received  in  cash,  and  then  and  there  delivered  the 


^d  promissory  note  to  the  said  plaintiff,  by  means  whereof  the  said  defendant  meat  of 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  ?^.  ®" 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the 
flud  promissory  note  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  afterr^urds,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
afeiesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
ing to  the  tenor  and  effect  thereof.  And  the  said  plaintiff  avers  that  the  said  one 
'hundred  and  one  gilders  holl  in  the  same  promissory  note  mentioned,  at 
tile  time  of  making  the  said  promissory  not^,  and  also  at  the  time  the  same 
heeamedue  and  payable,  according  to  the  tenor  and  effect  thereof,  were  and 

idll  are  of  great  value,  to  wit,  the  value  of  £ (^)  *of  lawful  money  of  [  *128  ] 

Great  Britain,  to  wit,  at,  &c.  aforesaid  (a). — [Add  counts  on  the  considera- 
tion of  the  notCy  and  money  counts,  account  stated,  and  breach,] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  On  a  note 
'made  his  certain  promissory  note  in  writing,  bearing  date  the  same  day  and  ^^^.^^ 
jeax  aforesaid,  and  thereby  then  and  there  promis^  to  pay,  three  days  after  tingency  of 
tjie  arrival  of  the  ship  Britannica  at  her  moorings  in  the  river  Thames  to  the  a  ship's  ap- 
aaid  plaintiff,  the  sum  of  £ —  being  for  a  sum  of  money  due  from  the  said  ship  "^^(*)' 
Britannica.  And  the  saia  defendant  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  plaintiff.  And  the  same  plaintiff  avers,  that  the  said  ship 
Britannica  afterwards,  to  wit,  on  &c.,  (day  of  arrival  or  about  it,)  arrived  at 
her  moorings  in  the  river  Thames  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  of 
all  of  which  said  several  premises  the  said  defendant  afterwards,  to  wit  on  the 
day  and  year  last  aforesaid,  at  &c.  (venue)  aforesaid,  had  notice ;  by  means 
whereof,  &c. — [State  the  liability^  and  promise  to  pay  according  to  the 
tenor  and  effect,  as  ante,  115.] 

For  that  whereas  the  said  defendant,  heretof6re,  to  wit,  on,  &c.  at,  &c,  On  a  note 
Hiade  his  certain  promissory  note  in  writing,  and  thereby  acknowledged  him-  Jefend-  ^^ 

self  to  have  borrowed  and  received  of  the  said  plaintiff  the  sum  of  £ ant's  wife 

being  for  the  purchase  for  himself  of  a  lieutenant's  commission  in  the  first  attaining 
lament  of  foot  guards,  under  the  .command  of  the  Right  Honorable  the  ^®/^ 

Duke  of  Marlborough,  and  which  said  sum  of  £ he  the  said  defendant 

by  the  said  promissory  note,  promised  to  pay,  as  soon  as  E.  his  wife  should 
attain  the  age  of  21  years,  apd  then  and  there  delivered  the  said  promissory 
note  to  the  said  plaintiff,  by  means,  Ac. — [State  the  liability  and  promise 
to  pay,  according  to  the  tenor  and  effect,  as  avie  115,  and  then  proceed 
as  follows :] — and  the  said  plaintiff,  in  fact,  saith,  that  although  the  said  E. 


(y)  As  to  notes  made  abroad,  see  Chit  on 
Bills,  6th  ed.  827,  n.  e.  and  as  to  declarations 
rdatlTe  to  foreign  money,  see  1  Marsh.  88;  5 
Iknnt  228;  2  D.  &  R.  15;  1  6.  &  C.  16 
EC. 

(2)  State  enough  to  coyer  the  ralue  ixr 
EngliBh  money. 

(a)  In  some  of  the  precedents,  this  ave^- 
BMut  is  introdooed  before  Uie  statement  of 
ths  Babifitj  and  promise  to  paj« 


(6)  As  to  this  contingency,  see  Chitty  on 
BiUs,  7th  edit  42,  886;  Bayl.  16;  Selw.  N. 
P.  844,  847,  and  note  71;  Plead.  A.  12,  see 
form  of  note,  payable  on  a  person's  arrival. 
1  Wentw.  866. 

(c)  See  precedent,  1  Wentw.  850;  Plead. 
A.  20;  1  Burr  226;  2  B.  &.  P.  418;  Willes, 
898;  2  Stra.  1217;  CMtty  on  bills,  7th  edit 
42,886 


OK  PBo-    the  wife  of  the  aaid  defeodant,  afterwards,  to  wit,  oa  Ac.  {the  dajf  of  km 

^N^raT   '^^'^'^  9f  ^^  ^^  about  it,)  did  attain  the  age  of  21  years,  to  wit,  at,  iti 

BrMch.       {venue)  aforesaid.     Yet  the  said  defendant,  not  regarding  his  said  promi8» 

and  undertaking,  did  not,  as  soon  as  his  said  wife  so  attained  the  age  of  21 

years  as  aforesaid,  or  at  any  time  before  or  since,  pay  the  said  som  of  i& 

or  any  part  thereof,  to  the  said  plaintiff,  but  ha^h  hitherto  wholly  neglected 
and  refused,  tor  wit,  at,  &c,  aforesaid. 

By  payee        For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  <bc.  (do/a  of 
agivmst       note)  at,  &c.  made  his  oertain  promissory  note  in  writing,  bearing  date  a  oei^ 
Dote^payJ!  tain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  anoresaid,*  and  < 
ble  mx        thereby  then  and  th&ce  promised  to  pay,  (six)  months  after  the  deoease  of  Ur 
montha  af-  father,  E.  F.  to  the  said  plaintiff  or  oider,  the  sum  £ —  for  value  receive^ 
d^th^of     '^^  ^^^^  ^^^  ^"^^^  delivered  the  said  promissory  note  to  the  plaintiff,  by  meaD% 
another.      &c. — [Siaie  UabilUy,  and  promise  to  pay,  according  to  tenor  and  efeeij  as 
ante,  115  ojnd then  proceed:]     And  the  said  plaintiff  in  fiict  saith,  that  afr 
terwards,  and  after  the  making  of  the  said  promissory  note,  to  wit,  en,  ta 
the  said  £.  F.  died,  to  wit,  at,  <&c.  aforesaid.     And  although  six  months  fron 
Ihe  time  of  the  decease  of  the  said  E.  F.  have  long  since  elapsed,  to  wit,  at,-^ 
•  4&C.  yet  the  said  defendant,  although  he  wa^  afterwwls,  to  wit,  on,  <&c.  at,  ktr 

aforesaid,  requested  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  jxadthf' 

said  sum  of  £ or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hithei^ 

wholly  neglected  and  refused  and  still  doth  neglect  and  refuse  so  to  da  ta- 
wit,   at,  &c.  aforesaid — [Add    cotmts  on  original  cousidercUion^   moMf 
counts,  account  stated,  and  breach,] 

First  in.         ^OT  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (London) 
a«iiE^       that  is  to  say,  at,  &c.  made  his  certain  promissory  note  in  writing,  bearinf 
maker,       date  a  Certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afise- 
payable      said,  and  thereby  then  and  there  promised  to  pay,  two  months  after  the  daia 
Sd*nit  *    thereof,  to  one  E.  F.  or  order,  the  sum  of  £ —  for  value  received,  and  thea 
at  a  par-     and  there  delivered  the  said  promissory  note  to  the  said  £.  F.     And  the  sa^ 
ticular        E.  F.  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of  money  in 
place  (tf).   ^^  gg^jj  promissory  note  specified,  was  to  be  made  after  making  of  the  said 
promissory  note,  before  the  payment  of  the  said  sum  of  money  therein  s^ 
cified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  in- 
dorsed the  said  promissory  note,  by  which  said  endorsement,  he  the  &aid  £. 
•       F.  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said 
promissory  note  specified  to  be  paid  to  the  said  plaintiff,  and  then  and  then 
delivered  the  said  promissory  note  so  indorsed  as  aforesaid  to  the  said  plaintiil^ 
by  means  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provid- 
ed, the  said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaia- 
tiff,  the  said  sum  of  money  in  the  said  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  promissory  note ;  and  being  so  liable,  he  tjie 
said  defendant,  in  consideration  thereof^  afterwards,  to  wit,  on  the  day  and 
[  *126  ]  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  *tlien  and  there  f  lithfully 
promised  the  said  plaintiff,  (1)  to  pay  him  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof— 

((f)  9ee  notes,  Chitty  on  Bilk,  Gtli  ed.  404.  &c. 

(1)  See  Banks  «.  Camp.  2  Moo,  &.  Scott,  784. 
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\nimrt  the  money  counts,  and  account  steUed,  and  common  breach  ;  on  psomib- 
)UenisnoprwUyof  contract  between  endorsee  and  maker  of  a  note,      ^^^^^ 
'  wt  utrntl  to  add  any  other  counts,  as  in  the  preceding  forms. \ 

7tf  tiat  iriiereas  the  said  defendant  heretofore,  -to  wit,  on,  &;c.  at  (Lon- 
l)  thit  is  to  fiaj,  at,  ftc.  made  his  certain  promissoiy  note  in  writing  bear- 
dtte  a  certain  day  and  year  therein  mentioned,  to  wit,  the 'day,  and  year 
*  and  thereby  then  and  there  promised  to  pay  at  (Messrs.  Drummonds' 
B,  Chning-eroGS,)  (two)  months  after  the  date  thereof,  to  one  E.  F.  or 
the  sqm  of  £ —  for  value  received,  and  then  and  there  delivered  the 
rj  note  to  the  said  E.  F.;  and  the  said  E.  F.  to  ^hom  or  to  whose 
the  payment  of  the  said  sam  of  money,  in  the  said  promissory  note. 
'  was  to  be  made,  after  the  making  of  the  said  promissory  note,  and 
^  paym^t  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 
ndyear  aforesaid,  at,  {venue)  aforesaid  indorsed  the  said  promissory 
kj  vhidi  said  indorsement,  he  the  said  E.  F.  then  and  there  ordered  and 
the  said  som  of  money  in  the  said  promissory  note  specified,  to  be 
to  the  said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note, 
'  as  aforesaid,  to  the  said  plaintiff."*  And  the  said  plaintiff  avers,  that 
and  when  the  said  note  became  due,  and  payable,  according  to  the 

«nd  efleet  thereof,  to  wit,  on  the  said day  of in  the  year  afore- 

M  the  said  Messrs.  Drummonds  and  Go's,  to  wit,  at,  &c.  {venue)  afore- 
the  said  promissorv  note  was  duly  presented  and  shown  for  payment 
'  and  payment  of  the  said  sum  of  money  therein  specified  was  then 
there  duly  required,  according  to  the  tenor  and  effect  of  the  said  promis- 
Bote,  but  that  neither  the  said  Messrs.  Drummonds  &  Go.  nor  the  said 
nor  any  other  person  or  persons  on  behalf  of  the  said  defendant, 
inmld,  at  the  said  time  when  the  said  promissory  note. was  so  present- 
ihown  for  payment  thereof  as  aforesaid,  or  atany  other  "^time  before  or 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
'%  neglected  and  refused  so  to  do,  of  all  of  which  said  several 
the  ^kid  defendant  afterwards,  to  wit,  on  the  day-  and  year 
,  at,  &c.  {venue)  aforesaid,  had  notice,  by  means  whereof,  and 
of  the  Statute  in  such  case  made  and  provided,  and  the  said  defend- 
ed there  became  liable' to  pay  to  the  said  plaintiff  the  said  sum  of 
in  the  said  promissory  note  specified,  when  he  the  said  defendant  should 
to  afterwards  requested,  andJbeing  so  liable,  he  the  said  defendant, 
ration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
^  4e.  aforesaid,  undertook,  and  then  and  there  faithftiUy  promised  the 
hitiff  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  spe- 
vhoi  he  the  said  defendant  should  be  thereunto  aft;erwards  requested. — 
a  count  as  on  a  note  payable  generaUy,  and  the  common  money 
^utounis  stated,  and  breach. 

ttst  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (Lon- 

lUtt  two  forms,  ante,  117,  118,  and  the  notes  which  ahould  be  observed,  14  Bast 
f^^mjjh,  201;  5  Taxmt  80. 

. ,— « — — — — 

^  te  been  held  that  a  remote  indorsee  may  declare  as  the  immediate  indorsee  of  the 
■■Me,  or  of  any  intermediate  indorsee,  striking  out  on  the  trial  the  indorsements  not 
~i  %!.  211;  Bajley  on  Bills,  114;  Chitty  on  Bills,  8th  edit  588;  but  from  Stein  v, 
^  1  Cole,  98,  it  would  seem  that  if  plaintiff  widi  to  talse  the  beneat  of  any  intermediate 
'itifle,  Uiis  indonment  most  be  stated. 


[  *126  1 
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126  DECLABATI0N8  IN   AfiffWPSIT. 

ov  FRoin»>  doD)  that  iB  to  say,  at,  &o.  (venue)  made  his  certain  promissory  note  inwtit- 

^^^^     ing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and  there  pnh 

Kom.     mised  to  pay,  (two)  months  after  the  date  thereof,  to  one  E.  F.  or  order,  tW 

sum  of  £ —  for  value  received,  and  then  and  there  delivered  the  said  proioit^ 

scry  note  to  the  said  E.  F.;  and  the  said  E.  F.  to  whom  or  to  whose  oider 

the  payment  of  the-said  sum  of  money  in  the  said  promissory  note  specifiel 

was  to  be  made,  after  the  making  of  the  said  promissory  note,  and  before  tk 

payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day  anl 

First  in-     year  aforesaid,  at,  &;c.  aforesaid,  indorsed  the  said  promissory  note,  by  vhid 

donement  gaid  indorsement,  he  the  said  E.  F.  then  and  there  ordered  and  appointed 

said  sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to  one 

H.  and  then  and  there  delivered  the  said  promissory  note  so  indorsed,  to 

said  G.  IL;  and  the  said  G.  H.  (/>,  to  whom  or  to  whose  order  the  pa^ 

of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  by 

[  ^127  ]  gaid  indorsement  directed  to  be  made,  after  the  making  of  the  said  ^pronii' 

sory  note,  and  before  the  payment  of  the  said  sum  of  money  therein  specifieii 

Second  in-  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  indorsed  the  said  {i» 

donement  xnissory  note,  by  which  said  last-mentioned  indorsement,  he  the  said  G.  fi 

then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro* 

missory  note  specified,  to  be  paid  to  the  said  plainti£f,  and  then  and  there  d» 

livered  the  said  promissory  note  to  the  said  plaintiff  (ff) ;  by  means  wb 

and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  defi 

ant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 

money,  in  the  said  promissory  note  specified,  according  to.  the  said  tenor 

effect  of  the  said  promissory  note ;  and  being  so  liable,  he  the  said  defi 

in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 

&;c.  aforesaid,  undertook^  and  then  and  there  faithfully  promised  the  said  pi 

tiff  to  pay  him  the  said  sum  of  money,  in  the  said  promissory  note  8[ 

according  to  the  tenor  and  effect  thereof. — ^Add  the  usual  money  counts 

counts  statedy  and  breach,] 

Bbort  in-         And  the  said  G.  H.  {the  payee)  then  and  there   indorsed  and  deli 
J  JT^™*"*'  the  said  promissory  note  to  one  J.  K.  who  then  and  there  indorsed  and 

livered  the  same  to  the  plaintiff.  (Or  if  the  action  against  payee  or  fTioAier^ 
say^ ''  and  the  said  G.  H.  then  and  there  endorsed  and  delivered  the  said  note 
the  said  plaintiff."] 

[  *128  ]  [^  After  stating  an  indorsement  to  G.  H,  proceed  as  follows:]  And 
On  a  note  ^^^  defendant,  after  the  said  indorsement  so  made  to  the  said  G.  H.  as  af( 
indorsed     Said,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  paid  to  the 

fyr  residue 

^^^  ^t  (f)^  variance  between  the  real  name  and  a  count  or  counts  omitting  the  statement 

payment      ^hat  appears  on   the    bill,  is  immaterial;  1  such  indorsements;  4  Esp.  Rep.  211.    ( 

^*^*  Stark.  47,  as  to  description  and  proof  of  in-  on  Bills,  7th  ed.  869;  Bayl.  174.    In 

dorsements,  by  persons  trading  under  a  firm  second  count,  in  order  to  avoid  prolixity, 

&c.  see  2  D.  &  R.  281,  (1).  the  indorsement  shortly,  as  in  the  next 

(g)  If  there -were  other  indorsements  between  dent, 
defendant  and  pUintiff,  here  describe  them,         {h)  This  concise  mode  of  stating  the  ind^ 

the  same  as  the  second  indorsement     It  is  m^nts,  will  in  all  cases  suffice,  and  it  is 

usual  in  the  first  count  to  state  all  the  indorse-  to  adopt  them  in  a  s  cond  count 
ments  on  the  bill  before  the  plaintiff's  name,  .      (i)  As  to  the  law,  Chitty  on  Bills,  7tii  edll 

and  then  if  it  be  apprehended  that  one  or  more  180.    See  precedent,  Pleader's  A.  22. 
of  such  indorsements  cannot  be  prpvcd,  to  add 


(I)  Cochran  v.  Scott,  8  Wend.  229. 


(SPECIAL   OO0NT&  128 

I  H.  a  certain  sum  of  money,  to  T?it,  10/.  in  part  payment  of  the  said  sum    oi^  ^^-^ 
5fli,  in  the  said  note  specified,  and  the  said  G.  H.  afterward,  and  before    ^^^ 
payment  of  the  residue  of  the  said  sum  of  -50/.,  in  the  said  note  specified, 
any  part  Aereof,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
dised  the  said  promissory   note,  and  by  the  said  last  mentioned  indoi^se- 
Kt,  the  said  6.  H.  then  and  there  ordered  and  appointed  the  said  residue  of 
said  sum  of  money  in  the  said  note  specified,  to  be  paid  to  the  plaintiff, 
then  and  there  delivered  the  said  promissory  note  so  endorsed  to  the  said 
untilt  and  by  reason  of  the  premises,  and  by  force  of  the  Statute  'in  such 
made  and  provided,  the  said  defendant  tnen  and  there  became  liable  to 
the  said  residue  of  the  said  sum  of  money  in  the  said  promissory  note 
led  to  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said  promis- 
note,  and  the  said  several  indorsements  so  made  thereon  as  aforesaid ; 
being  so  liable,  the  said  defendant  in  consideration  thereof,  afterwards  to 
vit.  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
~  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  residue  of 
said  sum  of  money  in  the  promissory  note  specified,  according  to  the 
}r  and  effect  of  the  promissory  note,  and  the  said  indorsements  so  made 
m  as  aforesaid. — lAdd  a  count  (is  upon  a  note  remaining  wholly  wi" 
and  the  common  cottnts.] 

{ifter  stating  the  promissory  note,  payable  to  one  E.  F.  as  ante^  126,  By  indor- 
as  follows:] — And  the  said  E.  F.  to  whom  or  to  whose  order  ^he  ^^^^'^ 
?nt  of  the  said  sum  of  money  mentioned  in  the  said  promissory  note  agninst 
to  be  made  afterwards,  and  before  the  payment  of  the  said  sum  of  money  maker  (Ar) 
lUie  said  promissory  note  specified,  to  wit,  on  the  day  and  year  aforcsni(l, 
kc.  aforesaid,  indorsed  the  said  promisdory  note,  and  by  that  endorsement 
said  E.  F.  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
)rj  note  specified  to  be  paid  to  one  G.  H.  in  his  life>time,  since  deceased, 
order,  and  then  and  there  delivered  the  said  promissory  note,  so  indorsed  to 
said  G.  H.  And  the  said  plaintiff  further  saith,  that  heretofore,  to  wit,  on, 
(date  of  will  or  about  it)  at,  &c,  aforesaid,  the  said  G.  H.  nmde  his  last 
and  testament,  in  writing,  and  thereby  then  and  there  made  and  appoint- 
I  J.  K  executor  thereof,  and  *the  said  G.  H.  afterwards,  to  wit,  on  the  [  *129  ] 
tndjear  last  a&resaid,  at,  &c.  (venue)  aforesaid,  died,  and  thereupon  the 
J.  K.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at   &c. 
1,  duly  proved  the  said  last  will  and  testament  of  the  said  G.  H.  de- 
and  took  upon  himself  the  burden  of  the  execution  thereof;  and  the 
J.  E.  so  being  executor  of  the  said  last  will  and  testament  of  the  said 
H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid 
JpA  ezectttor  as  aforesaid,  indorsed  the  said  promissory  note,  and  by  the 
"^last  mentioned  indorsement  appointed  the  said  sum  of  money  in  the  said 
>T7  note  specified,  to  be  paid  to  the  said  plaintiff,  and  then  and  there 
^  the  said  promissory  note,  so  indorsed  to  the  said  plaintiff;  by  means, 
5.-^Stec  liability ,  and  promise  to  pay,  as  ante,  127.) 

^Tor  that  whereas  the  said  defendant,  heretofore,  to  wit,  on.  &c.  at,  &c.  ^y  *^^**''' 
his  certain  promissory  note  in  writing,  bearing  date  (a  certain  day  and  adminis- 
trator after 

A  A  wofert  of  Hie  probate  need  not  be         (/)  No  profert  of  the  letters  of  administra-  the  death 
■^  Wdfei,859.    Seepreocdciit8,lWentw.      tion  is  necessary,  Willes,  860;  1  Wcntw.  88a  of  payee 
J82,887;888.  ^  -  (0 
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oir  no*  jeaf  fherein  mentioned,)  to  wit,  the  same  day  and  year  aforesaid,  and  there- 
xom!^  by  promised  to  pay,  (twelve  months  after  the  date  thereof,  to  one  £.  F.  or 
order,  the  sum  of  £ —  value  received,  and  tnen  and  there  delivered  the  saU 
promiBeory  note  to  the  said  £.  F.;  and  the  said  plaintiff  in  fiict  saith,  that 
after  the  making  of  the  said  promissory  note,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on,  &c.  {the  date  of  the  letten 
of  administration^  or  about  it)^  to  wit,  at,  &c.  (venue)  aforesaid,  the  said  £. 

F.  died  intestate ;  and  that  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  £c.  aforesaid,  administration  of  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits,  of  the  said  E.  F.  deceased,  at  the  time  of  his  death 
was  granted  to  one  G.  H.  and  the  said  G.  H.  so  being  such  administrator  as  afore- 
said, afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  the  said 
promissory  notespecified,  to  wit,  on  the  day  and  vear  last  aforesaid,  at  &c.  afore- 
said, indorsed  the  said  promissory  note,  by  which  said  indorsement,  he  the  said 

G.  H.  as  such  administrator  as  aforesaid,  then  and  there  ordered  and  appointed 
the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to 
the  said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note,  so  in* 

I  ♦ISO  1  dorsed  as  aforesaid,  *to  the  said  plaintiff;  by  means,  &c. — [^State  the  Uor 
biKiy,  and  promise  to  pay,  as  ante^  [27.  J 

By  the  [After  statement  of  the  note  payable  to  E.  F,  or  bearer,  proceed' as 

^^^^y^  follows,  as  ante,  115.] — And  the  said  E.  F.  to  whom  or  to  the  bearer  of  the 

bie  to  E.  F.  said  promissory  note,  in  the  payment  of  the  said  sum  of  money  therein  spedfi- 

or  beurer    ed,  was  by  tne  same  note  to  be  made  after  the  making  of  the  said  note,  and 

^^'"      '    before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 

day  and  year  aforesaid,  at,  &c.  aforesaid,  duly  assigned  over  and  delivered 

the  said  promissory  note  to  the  said  plaintiff,  who  thereby,  and  then  and 

there  became  and  was  and  still  is  the  lawful  bearer  thereof,  and  entitled  to 

receive  and  demand  payment  of  the  said  sum  of  money  therein  specified, 

whereof  the  said  defendant  aftierwards,  to  wit,  on  the  day  and  year  aforesaid, 

at,  &c.  aforesaid,  had  notice  by  means,  &c. — [State  the  liabiliiy  and  pro- 

'   mise  to  pay,  according  to  the  tenor,  as  ante,  115,  16.] 

By  bearer  For  that  whereas  the  said  defendants  heretofore,  to  wit,  on,  &c.  {date  of 
St\^'^  no/e)  at  the  Brighton  Union  Bank,  at  Brighton,  to  wit,  at,  &c.  {venue) 
?8  notel  nuade  their  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and 
payable  at  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and   thereby 

u^don      ^gjj  j^jjjj  there  promised  to  pay   No. or  bearer,  on  demand,  the 

or  in*comi-  sum  of  £ — ^  there,  that  is  to  say,  at  the  said  Brighton  Union  Bank, 
tiy,  aver-*  or  at  Messrs.  Weston,  Sir  John  Pinhom  &  Go's,  London,  value  received; 

™t  ^^    ^^^  ^^^  ^^^ afterwards,  to  wit,  on  the  day   and   year   aforesaid, 

•Tho^  &^«  &<2-  aforesaid,  became  and  was  the  lawful  bearer  of  the  said  note,  and  en- 
titled to  receive  and  demand  payment  of  the  said,  sum  of  money  therein 
8peci%d,  whereof  the  said  defendants,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  there  had  notice ;  and  the  said  plaintiff  in  fact  saith,  that 
afterwards  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue) 
aforesaid,  the  said  promissory  note  was  duly  presented  to  the  said  Messrs. 
Weston,  Sir  John  JPinhom  and  Go.'s  bankers,  London  aforesaid,  for  payment 
thereof,  according  to  the  tenor  and  effect  of  the  said  promissory  note,  and  pay- 

(m)  Tht  iMignee  may  be  atated  more  conoiiely,  ae  ante,  127. 
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ment  of  the  said  sum  of  money  in  the  said  promissorj  note  specified,  was  then  ox  fmhib- 
snd  there  duly  demanded  and  required ;  yet  neither  the  said  Messrs.  Weston,  ^^ 
Sir  John  *Pinhom  and  Co.'s  nor  the  saia  defendants,  nor  any  person  or  per- 
sons on  behalf  of  the  said  defendants,  did  or  would,  at  the  said  time  when 
payment  of  the  said  sum  of  money  in  the  said  pr^joissory  note  specified,  was 
BO  demanded  as  aforesaid,  pay  the  same,  or  any  part  thereof,  but  wholly  ne- 
glected and  refused  so  to  do,  to  wit,  &c.  {venue)  aforesaid ;  whereof  the  said 
defendants  afterwards,  to  wit,  on  thq  day  and  year  last  aforesaid,  there  had 
notice;  and  the  said  plaintiff  in  fact  further  saith  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  promissory 
note  vmA  duly  presented  to  the  said  defendants,  to  wit,  at  the  Brighton  Union 
Bank,  accor(nng  to  the  tenor  and  effect  of  the  said  promissory  note,  and  piEiy- 
mcut  of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was 
then  and  there  duly  demanded  and  required :  but  that  neither  the  said  defend- 
ants nor  any  other  person  or  persons  on  their  behalf,  did  or  would,  when  pay- 
ment of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  so 
demanded  as  last  aforesaid,  pay  the  same,  or  any  part  thereof  but  wholly  ne- 
glected and  refused  so  to  do ;  whereof  the  said  defendants,  afterwards,  to  wit, 
en  the  day  and  year  aforesaid,  there  had  notice  ;  by  means,  &c. — [State  lior' 
bilUt/j  and  promise  to  pay  on  request^  as  ante,  118  ;  cukl  a  count  stating 
presentment  only  at  London  Bank,  and  a  third  county  stating  presentment 
only  at  the  Country  Bank.] 

For  that  whereas  one  E.  F.  {the  maker)  heretofore,  to  wit,  on,  &c.  at  j^y,^  ^ 
^liondon)  that  is  to  say,  at,  &c.  {venue)  made  his  certain  promissory  note  in  do^^ee 
writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  tie  ^e^^ 
day  ami  year  aforesaid,  and  thereby  then  and  ther^  promised  to  pay  at  Messrs.  ^^^on^^'^" 
Drummonds  and   Co.  bankers,  Charing  Cross  (o),  (two)  months  after  note  paya- 
the  date  thereof  to  the  said  defendant  {p),  or  order,  the  sum  of  £ —  for  val-  We  at  a 
ne  received  and  then  and  there  delivered  die  said  promissory  note  to  the  said  ^^j^^'^^f 
defendant ;  and  the  said  defendant,  &c.  [state  indorsement  and  delivery  to 
plaintiff  *as  ante,  124] ;  and  the  said  plaintiff  avers,  that  afterwards,  when  r  4^132  1 
the  said  promissory  note  became  due  and  payable  according  to  the  tenor  and 

effect  thereof,  to  wit,  on  the day  of in  the  year  of  our  Lord 

aforesaid,  cU  the  said  Messrs.  Drummonds  and  Co.  bankers,  at  Charing 
Cross  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  promissory  note 
was  duly  presented  and  shown  for  payment  thereof,  and  payment  of  the  said 
sum  of  money  therein  specified,  was  then  and  there  duly  required,  according 
to  the  tenor  and  effect  of  the  said  prqmisso^  note,  but  that  neither  the  said 
Messrs.  Drummonds  and  Go.  nor  the  said  £.  F.  nor  any  person  or  persons  on  • 
behalf  of  the  said  £.  F.  did,  or  would,  at  the  said  time  when  the  said  promis- 
sory note  was  presented  and  shown  for  payment  thereof  as  aforesaid,  or  at  any 
time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do  {g),  ^of  all  which 
foid  several  premises  the  said  defendant  aft;erwards,  to  wit,  on  the  day  and 

(»)  If  the  latter,  see  the  precedents  and  case  necessary  or  advisable,  unless  the  party 

DoteSf   ante,  117,  and   119.    See  Chitty  on  be  misdesoribed  in  the  note;  see  ante,  116,  n. 

Bais,  Tth'edit  492.  (/). 

(o)  If  Bot  lyayable  at  a  particnlar  place,         {q)  This  asterisk  is  a  reference  from  the 

omit  the  words  in  italics.  next  precedent 

(p)  The  statement  of  the  addition  is  in  no 
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OH  FBoxift.  year  Jagt  aforesaid,  at,  Ac.  aforesaid,  had  notice  (r) ;  ty  means  whereof^  and 
H^^  bj  force  of  the  Statute  in  such  case  made  and  provided,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 
in  the  said  promissory  note  specified,  when  he  the  said  defendant  should  oe 
thereunto  afterwards  requested ;  and  being  so  liable,  he  the  said  defendant 
in  consideration  thereof,  aftierwards  to  wit,  on,  &c.  last  aforesaid,  at,  kc.  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  the  said  sum  of  money  in  the  saM  promissory  note  specified,  when  he 
the  said  defendant  should  be  thereunto  afterwards  requested. — [  When  (he 
first  count  is  on  a  note,  made  by  memord^idnm  cU  the  foot,  payable  at  a 
particular  place,  add  a  count,  as  on  a  note  payable  generally,  and  with  a 
short  indorsement,  as  ante,  127,  and  averring  a  presentment  to  f he  maker, 
and  insert  comtnon  counts,  laying  the  day  after  the  note  was  due,  viz, 
counts  for  the  original  debt  between  plaiJitiff  and  defendant,  the  moneg 
counts,  accovnt  stated.^  and  breach  S\ 

(  ♦  1 83  J  *  [  Proceed  precisely  the  same  as  the  last  precedent  to  the  asterisk,  and  then 
Firtt  in-  proceed  as  follows :] — And  the  said  plaintiff  avers,  that  at  the  time  of  making 
dorsee  of  the  Said  promissory  note  as  aforesaid,  and  from  thence  until  and  at  the  time 
fireUn-  ^hen  the  same  was  so  presented  and  shown  for  payment  thereof  as  aforesaid, 
dorser,  the  Said  E.  F.  (the  maker)  had  not  in  his  hands  any  effects  of  the  said  de- 
with  aver-  fendant,  nor  had  the  said  E.  F.  received  any  consideration  from  the  said  de- 
want  of  fendant  for  the  making,  or  paying  the  said  promissory  note,  but,  on  the  con- 
cffecta,  to  trary,  the  said  E.  F.  made  the  said  promissory  note  as  aforesaid,  for  the  ac- 
cxcuac  no-  commodation,  and  at  the  special  instance  and  request  of  the  said  defendant ; 
Dayment*'^*  and  the  said  defendant  hath  not  sustained  any  damage  for  or  by  reason  of  liB 
(«).  not  having  had  any  notice  of  the  non-payment  by  the  said  E.  F.  of  the  said 

sum  of  money  in  the  said  promissory  note  specified. — [Conclude  as  in  the 

last  precedent,  frofn  the  asterisk  to  the  c?id,\ 

By  indor-       For  that  whereas  one   E.  F.  heretofore,  to  wit,  on,  &c.  at   Ac.   made 

n^te  DRva-  ^^  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year 

ble  to  6«ar- therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  then  and 

er  thirty     there  delivered  the  said  note  to  one  G.  II.  and   thereby  then   and  there 

si^Md^'   promised  to  pay  to  the  said  G.  H.  or  bearer j  the  sum  of  £—  thirty  days 

liverel        aft»r  sight  thereof,  which  said  promissory  note  afterwards,  and  before  the 

over  by       payment  of  the  said  sum  of  money   therein   specified,  to  wit,  on  the  day 

to^the  d^    and  year  aforesaid,  at,  &c.  aforesaid,  had    been  and  was  delivered   to  the 

fendant,      said  defendant,  who  was  then  and  there   the  bearer   thereof,  and   entitled 

^^^i?  •      ^^®  ^^^  ®^™  ^^  inoney  therein   specified ;  and   the  said   defendant,  so  be- 

to^lain-     ^^8  ^hc  bearer  of  the  said  promissory  note,  and  entitled  to  the  said  sum  of 

tiff.  money  therein  specified,  he  the  said  defendant,  afterwards,  and  before  the 

payment  of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  the 

day  and  year  aforesaid,  at,  kc.  aforesaid,  indorsed  the  said  promissory  note, 

by  which  said  indorsement,  he  the  said  defendant,  then  and  there  ordered 

and  appointed  the  said  sum  of  money  in  the  said  promissory  note  specified, 

(r)    Under    tiiis  averment    plaintiff    may  should  be  framed  a«  ante,  431 ;  and  then  in- 

show  that  the  defendant  conld  not  be  found  sert  the  above  count,  with  a  slioi-t  indorsement, 

to  give  him  the  notice  in  the  usual  time,  aee  to  excuse  the  want  of  due  notice  of  non  paT- 

8  B.  &  C.  387.  ment  by  maker.     When  the  dcfondant  coiud 

(<)  See  the  precedent  on  a  bill  of  exchange  not  be  found  to  give  tlie  notice  in  the  usoftl 

and  notes,  Chitty  on  Bills,  7th  ed.  506.     15  time,  it  was  held  not  neoeesarj  to  ftrer  Ibit 

East,  216.     12  East,   171.    The    first  count  &ot,  S  B.  &  C.  887. 
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ji»  be  paid  to  the  said  plaintiff,  and  then  and  there  delivered  '^the  said  prom-  o"  ^^o- 
■pry  note,  so  endorsed  as  aforesaid,  to  the  said  plaintiff;  and  the  said  plain-  ^^Jf^r^ 
P  in  fact  saith,  that  the  said  E.  F.  afterwards,  to  wit,  on  the  daj  and  year 
"*  esaid,  at,  &c.  aforesaid,  had  sight  of  the  said  note,  that  afterwards,  when 
said  note  did  become  due  and  payable,  according  to  the  tenor  and  effect 
f,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  note  was  presented  and 
to  the  said  E.  F.,  &c. — [Stale presentment,  refusal,  notice,  liahility, 
promise,  as  ante,  182.] 

To  the  end  of  the  endorsement  to  plaintiff,  as  ante,  182.]     And  the  -^g*"*stln- 
n  pkintiff  avers,  that  afterwards,  when  the  said  promissory  note  became  ^^^' 
and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  Ac.  maker 
\then  it  became  due)  diligent  search  and  inquiry  was  made  after  the  couW  not 
E  F.  at,  &c.  aforesaid  (w),  and  elsewhere,  to  wit,sat  &c.  {venue^  afore-  ^^^"^ 
in  order  that  the  said  promissory  note  might  be  presented  and  shown  to  n^te  be- 
aid  E.  F.  for  payment  thereof,  but  the  said  E.  F.  could  not,  on  such  came  due 

and  inquiry,  be  found,  nor  did  the  said  E.    F.  then  or  at  any  time  ^'^' 

:e  or  since,  pay,  or  cause  to  be  paid,  the  said  sum  of  money  in  the  said 

aissorj  note  specified,  or  any  part  thereof,  but  hath  wholly'  neglected  so 

[do.  to  wit  at,  &c.  aforesaid  ;  of  all  which  said  premises  the  said  defend- 

afterwards,  to  wit,  on  day  anclyear  last  aforesaid,  there  had  notice;  by 

kc^-^State  liability,  and^promise  to  pay  on  request,  as  ante,  182. 

add  a  count  averring  a  presentment  for  payment,  refusal  and  no^ 

of  non-payment  J  as  ante,  182,  and  the  money  counts,  accounts  stated, 

"4reacA.J 

!W  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  By  a  sur- 
E.  F.  since  deceased,  to  wit,  on,  &c.  at,  &c;  made  his  certain  promissory  ^*^^°^-^" 
)  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  maker  (w) 
the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay, 
months  after  the  date  thereof,  to  the  said  plaintiff  and  the  said  E.  F. 

deceased,  or  their  order,  the  sum  of  £50,  for  value  received,  and  then 
^redelivered  the  said  promissory  note  to  the  said  plaintiff  and  the  said 

since  deceased ;  by  means  whereof,  and  by  force  *of  the  Statute  in  [  *185  J 

case  made  and  provided,  the  said  defendant  then  and  there  became  lia- 
fto  pay  to  the  said  plaintiff  and  the  said  E.  F.  since  deceased  in  his  life- 

the  said  sum  of  money  in  the  said  promissory  note  specified,  according 

tenor  and  efiect  of  the  said  promissory  note,  and  being  so  liable,  he  the 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 

aforesaid,  at,  Ac.  aforesaid,  undertook,  and  then  and  there  faithfully 

the  said  plaintiff  and  the  said  E.  F.  since  deceased,  in  his  life-time, 

ay  them  the  said  sum  of  money  in  the  said  promissory  note  specified, 

rfing  to  the  tenor  and  effect  thereof. — [Add  money  count,  account  stat^ 

i^  breach  as  in  the  fonm  by  a  surviving  partner,  ante,  91,  and  if 

material  to  give  in  evidence  a  promise  or  acknowledgme7it  sifice  the 

of  the  partner 'add  counts  accordingly,  see  ante,  92.] 

'or  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  hereto-  Payee 

against  a 

BBStiie  preoedc&tB  and  notes,  Cbitty  on         (to)  See  ante,  91.  n.  (a).  mAker  (x\» 

?*  «Ut  604.     Bayley,  187;  5  Taunt         (x)  See  ante,  94,  n.  (a).    It  might  be  de-  "^  "^  ^  '^ 

;V<Btw.  S22»  831.  Boribed  as  the  note  of  the  snrvivor  on1y»  1  B. 

fh«  phce  whexv  the  note  is  payable.  ft  A.  29. 
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ov  rao-    fore,  to  wit,  on,  Ac.  at,  &c,  made  their  certain  {mmissorj  note  in   writi]i|L^ 

■"■"^"^    bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  a^ 
year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  months  9tf^ 
ter  the  date  thereof,  to  the  said  plaintiff  or  order,  the  sum  of  £50.  for 
received,  vCad  then  and  there  delivered  the  said  promissory  note  to  tlie 
plaintiff;  by  means  whereof,  and  by  force  of  the  statute  in  such  case>  made,; 
and  provided,  the  said  defendant  and  the  said  £.  F.  since  deceaaed,   in  hki; 
life-time,  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  saU^ 
sum  of  illbney  in  the  said  promissory  note  specified,  according  to  the   tenor  ii 
and  effect  of  the  said  promissory  note  ;  and  being  so  liable,  they  the  said  de* 
fendant  and  the  said  £.  F.  in  his  life-time,  in  consideration  thereof,  aiter--^ 
wards,  to  wit,  on  the  day  and  year  afbresaid,  at,  &c.  aforesaid,  undertooL?- 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  saii  . 
sum  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  thereof. — [Add  money  counts,  account  stated^  and  breach,  against 
surviving  partner^  as  antCy  94,  and  if  it  be  material  to  give  in  evidence 
a-promise  or  contract  since  the  death  of  the  partner,  add  counts  accord^ 
ingly,  a?ite,  94.] 

r  #136  1      ^ {^Commencement  by  husband  and  tDife,  ante,  95.] — ^For  that  wheresa  •, 
By  bus-      ^^^  ^^  defendant,  heretofore,  and  whilst  the  said  £.  was  sole  and  unmar-  • 
band  and    ried,  to  wit,  on,  ^c.  at,  &c.  that  is  to  say,  at,  &c.  made  his  certain  pro- 
wife  on  a    missory  note  in  writing,  bearing  date  a  certain  day  arid  year  therein  men- 
We^to^hCT^  tioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby  then  and  there  prom- 
vhilst         ised  to  pay,  two  months  after  the  date  thereof,  to  the  said  £.  now  the  wife 
«>l«(y)-      of  the  said  A.  B.  (by  her  then  name  and  addition  of  £.  F.)  or  order,  the 
sum.  of  £ —  value  received,  and  then  and  there  delivered  the  said  promissoiy 
note  to  the  said  £. ;  by  means  whereof,  and  by  force  of  the  Statute  in  such- 
case  made  and  provided,  he  the  said  defendant  then  and  there  became  li- 
able to  pay  the  said  £.,  whilat  she  was  sole  and  unmarried,  the  said  snm 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  of  the  said  promissory  note;  and  being  so  liable,  he  the  said  defend- 
ant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  af<>re» 
said,  at,  &c.  aforesaid,  undertook,  and  then  and  there  &ithfully  promised 
the  said  £.  whilst  she  was  sole  and  unmarried,  to  pay  her  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  thereof. — [Add  count  on  promise  to  the  wife  before  marriage^  as 
directed,  ante,  95.] 

By  on  For  that  whereas  the  said  defendant,  heretofore  and  before  the  intermar- 

executor  riage  of  the  said  C.  T.  (the  testator)  with  one  Ann  L.  as  hereinafter  men- 
payablo  to  ti^^^d,  to  wit,  on,  &c.  \date  of  note)  at  (London)  to  wit,  at,  Ac.  made  his 
the  wife  of  certain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid, 
the  testator  and  thereby  then  and  there  promised  to  pay  the  said  Ann  L.  or  order,  on  de- 
mmrla«"^  mand  the  sum  of  — /,  together  with  lawful  interest  for  the  same,  value  re- 
Blie  net  '    ceived,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  Ann 

having  in- 

^   V  (y)  See  Chitty  on  Bills,  7th  edit  19,  842.  seribed  as  given  to  the  husband,  without  notio- 

^  ^'  See  precedent,-  post,  168,    on   bill  of  wife,  ing  the  wife,  4  T.  R.  616.    See  1  B.  &A.  218; 

where  hnsband  married    before   it  Mi  due.  Ante,  toI.  i.  179,  as  to  Joinder  of  Actions,  &c 

the  husband  and  wife  may  join^  2  M.  &  S.  898.         {z)  That  this  action  lieeand  in  this  fimn. 

If  the  husband  sue  alone,  on  a  note  given  to  aee  1  B.  &  A.  218. 

the  wifb  during  coyerture,  the  note  may  be  de- 
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L  wkile  she  was  sole  and  unmarried ;  and  the  said  plaintiff  avers,  that    <>"  ^o- 

rarfs,  tOTfit,  kc.  {day  of  marriage  or  about  U)  to  wit,  at,  &c.  aforesaid,    "^j^^ 
ittid  C.  T.  intermarried  with  the  said  Ann  L. ;  by  means  whereof,  and  by 

of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  then 
I  there  became  liable  to  pay  to  the  said  G.  T.  the  3aid  sum  of  money  and 
in  the  said- promissory  note  specified,  according  to  the  tenor  and  ef- 
lof  the  said  promissory  note,  and  beiAg  so  liable,  and  the  said  sum  of  ' 
Bjrin  die  said  promissoiy  note  specified  being  unpaid,  he  the  said^defend- 
iD  consideration  thereof,  afterwards,  and  after  the  said  intermarriage,  to 
n,  4c.  {any  day  after  the  marriage)  at,  &c.  aforesaid,  undertook,  and 
ittid  there  faithfully  promised  the  said  C.  T.  to  pay  him  the  said  sum  of 

in  tiie  said  promissory  note  specified,  according  to  the  tenor  and  effect 


.  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  By  hus- 
Ascertain  promissory  note  in  writing,  bearing  date  a  certain  day  and  ^^^^^ 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  made  to 
(delivered  the  said  promissory  note  to  the  said  E.  then  and  there,  and  wife  during 
:  fefflg  the  wife  of  the  said  plaintiff,  and  for  the  use  and  benefit  of  the  said  o^^**^ 
*"*;  by  which  said  promissory  note,  he  the  said  defendant  then  and  there 
d  to  pav,  two  months  after  the  date  thereof,  to  the  said  E.  so  then  be- 
wife  01  the  said  plaintiff,  or  order,  JG50,  for  value  received  by  him 
defendant ;  by  reason  whereof,  &c. — \^State  liability^  and  promise 
pbintiff,  as  cnite,  115.]  * 

rement  against  husband  and  wife,  as  ante,  96.] — For  that  ^^^'^f^ 
the  said  E.  heretofore,  and  whilst  she  was  sole  and  unmarried,  to  and  wife, 
ftfi,  *c.  at  &c.  made  her  certain  promissory  note  in  writing,  bearing  on  her  note 
r»  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore-  before  mar- 
^ffld  thereby  then  and  there  promised  to  pay  two  months  after  the  date  "*^ 
'  to  the  said  plaintiff,  or  order,  the  sum  of  X —  for  value  received,  and 
1  there  delivered  .the  said  promissory  note  to  the  said  plaintiff;  by 
^whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided, 
"  E.  then  and  uiere  became  liable  to  pay  to  the  said  plaintiff  the  said 
money  in  the  said  promissory  note  specified,  according  to  the  tenor 
t«ftct  of  the  said  jromissory  note :  and  being  so  liable,  she,  the  said  E.  [  *187  ] 
Son  thereof,  afijerwards,  ana  whilst  she  was  sole  and  unmarried, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
ere  &ithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of 
hi  the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
t— [jIcW  money  counts,  and  breach,  as  ante,  97.     LiL  Ent,  27, 
on  a  promise  after  tnarriage  cannot  be  added,-^!  Taunt.  212.] 

by  assignees,  as  ante,  97,] — For  that  whereas  the  said  By  Moign- 

heretofore,  and  before  the  said  E.  F.  became  a  bankrupt,  to  wit,  ?^  ?^  * 

{date  of  note)  at,  &c.  made  his  certain  promissory  note  in  writing,  agaiiwt^  * 

date  a  certain  dav  and  year  therein  mentioned,  to  wit,  the  day  and  maker  of  * 

ffesaid,  and  thereby,  (twelve)  months  after  the  date  thereof,  promised  ^^^  ^^^ 

^fc  the  said  E.  P.  or  order  £ —  value  received,  and  then  and  there  de-  bwitoipt 

tasiB,  D.  (y)  preoediBg  page.  ees  and  joinder  of  wtlon,  &o.  and  ant«,  voL  i. 

«»iBt^  08,  M  to  flttit  aj^osl  aaigtt-     46,  184    * 
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OK  FBOMu-  livcrcd  the  said  promissory  note  to  the  said  E.  F. ;  by  reason  whereof^  ai 
KOTOL  ^y  ^^'"^^  ^^  *^®  Statute  in  sucli  case  made  and  provided,  the  said  de&niHi 
then  and  there  became  liable  to  pay  to  the  said  E.  F.  the  said  sum  of  nHmf 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  m 
Siiid  promissory  note ;  and  being  so  liable,  he  the  said  defendant,  in  considif* 
ation  thereof,  afterwanls,  and  before  the  said  E.  F.  becameabankmpt,  towi^ 
*  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  thai  tai 
there  faithfiilly  promised  the  said  E.  F.  to  pay  him  the  said  sum  of  money  intfa 
said  promissory  note  specified,  according  to  the  tenor  nhi  effect  of  the  ait; 
promissory  note. — [Add  counts  on  the  consideration  of  ike  note  and  tiumef 

[  ♦IBS  ]  counts,  ^ and  account  stated^  on  promises  to  the  bankrupt^  and  breach^ 
ante,  98 ;  and  if  it  be  material  to  give  in  evidence  any  debt,  promise,  w\ 
acknowledgemetit,  since  the  bankrttptcy,  add  counts  accordingly,  seeoKitt 
99.] 

By  the  (to  wit.)     A.  B.  and  C.  D.  stewards  and  trustees  of  a  certain  Frieni^ 

^w^  of  ly  Society,  commonly  called held  at,  &c.  {according  to  the  fact)  am- 

t)ofe^(c).  P^*^^  ^^  ^-  ^*  ^^^g»  ^^-  ^^^  *^^*  whereas  the  said  society  was  and  is  a»^ 
ciety,  established  according  to  a  certain  act  of  parliament,  made  and  psss^ 
in  the  10th  year  of  the  reign  of  his  late  Majesty  King  George  the  Fouidj 
intituled,  "An  Act  to  consolidate  and  amend  the  laws  relating  to  Friend^ 
Societies ;  and  that  before  the  making  the  promises  and  undertakings  bereis^ 
after  mentioned,  to  wit,  on,  &c.  all  the  rules,  orders  and  regulations,  uadoi 
which  the  said  society  was  thereafter  to  be  gorerned,  were  duly,  and  accorf- 
ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  exhibited, 
confirmed,  and  filed  at  the  General  Quarter  Sessions  of  the  Peace,  holdenst, 
&c.  on,  &c.  {d)  to  wit,  at,  &c.  And  whereas  also,  heretofore,  to  wit,  qd, 
&c.  {date  of  note)  at,  &c.  aforesaid,  the  said  defendant  made  his  certaii 
promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  mcfi- 
tioned,  to  wit  the  day  and  year  last  aforesaid,  and  thereby  then  and  then 

promised  to  pay  to  one and  the  rest  of  the  society  held  at,  Ac.  («« 

note)  the  sum  of — /.  and  in  one  month's  notice  to  pay  the  principal,  or  any  part 
thereof;  which  said  promissory  note  was  so  made  for  the  use  and  benefit  of  the 
said  society  and  then  and  there  belonged  to  the  same ;  and  by  force  of  the  Sta- 
tute in  such  case  made  and  provided,  became  and  still  is  vested  in  the  aid 
plaintiff^,  as  such  stewards  and  trustees  as  aforesaid,  for  the  use  and  benefit  of 
the  said  society ;  and  whereby,  and  bv  force  of  the  Sfltute  in  such  case  mai 
and  provided,  he  the  said  defendant  then  and  there  became,  and  was,  and  still 
is,  liable  to  pay  to  the  said  plaintiff,  as  such  stewards  and  trustees  as  aforesiid, 
the  said  sum  of  money  in  the  said  note  specified,  and  interest  thereon  aflafo^^ 
said,  according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and  bci^ 
so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  irit 
on  the  dacv  and  year  last  aforesaid,  at,  <tc.  aforesaid,  undertook,  and  then  an' 
there  faithfully  promised  the  said  plaintifis,  then  and  there,  and  still  beii^ 
stewards  and  trustees  of  the  said  society  as  aforesaid,  as  such  stewards  an( 
trustees  to  pay  them  the  said  sum  of  money  in  the  said  note  specified,  ani 

r  «X89  1  i^^^^st  thereon,  according  to  the  tenor  and  ^effect  of  the  said  promissai^ 

(c)  The  statute  now  in  force  relative  to  these         {d)  Care  mnat  be  taken  that  tlus  cone* 

flociettee  is  tiie  10  Geo.  4.  c.  66.    The  prior  acts  ponds  with  Uie  caption  or  st^'le  of  the  Sesdotf 

were  the  88  Geo.  8.  c.  54.  s.  10;  85  Ueo.  8.  c.  when  the  action   is  sustainable,   though  tb 

111;  49  Geo.  8.  e.  125;  59  Geo.  8.  c.  128.  s.  rules  of  the  society  have  not  been confimed i 

7;  See  15  Ves.  280;  6  Ves.  441,  302,  9&  Quarter  Sessions,  see  5  U.  &  A.  769. 
Bton.  J.  tit  Frendlj  "       • 


&PSCIAL  COUNTS.  189 

i;  and  the  said  plaintiffi  aver,  that  afterwards  to  wit,  04  the  day  and  year  ^'  noam- 
dbresaid,  at,  &c.,  they  the  said  plainti&  so  being  such  stewards  and  tms-     ^^ 
IB  aforesaid,  gave  one  month's  notice  to  the  yid  defendant  to  pay  the 
principal  money  of,  &c.  and  then  and  there  retfiested  the  said  defendant 
ijtotEem  the  said  plaintiff,  as  such  trustees  as  aforesaid,  for  the  use 
knefit  of  the  said  society,  the  said  sum  of  mone^  in  the  said  note  speci- 
ud  interest  thereon,  according  to  the  tenor  and  effect  of  the  said  prom- 
aote.    And  whereas,  also,  the  said  society  being  so  established,  that  Seoond 
I  the  rules,  orders,  and  regulations  of  the  said  society  having  been  So  exhib-  oount 
'  and  oonfirmed,  and  filed  at  the  General  Quarter  Sessions  aforesaid,  the 
defendant,  heretofore,  to  .wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  made 
eeztain  other  promissory  note  in  writing,  bearing  date,  &c.  {setting  out 
OM  before^)  which  said  last-mentioned  promissory  note  was  so  made  for 
use  and  benefit  of  the  said  society,  and  belonging  to  the  same,  and  by 
of  the  Statute  became,  and  was,  and  still  is,  vested  in  the  said  plainti&,    ' 
stewards  and  trustees  as  aforesaid,  for  the  use  and  benefit  of  the  said 
;  and  thereby,  and  by  force  of  the  Statute  in  such  case  made  and  pro- 
the  said  defendant  then  and  there  became,  and  was  liable  to  pay  to  the 
phintifi,  as  such  trustees  as  aforesaid,  the  said  sum  of  money  in  the  said 
mtioned  promissory  note  specified,  and  interest  thereon  as  aforesaid, 
ig  to  the  tenor  and  effect  of  the  last-mentioned  note ;  and  being  so  li- 
he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on, 
tt  ic.  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
so  then  and  there,  and  still  being  stewards  and  trustees  of  the  said  soci- 
as  such  stewards  and  trustees,  to  pay  them  the  said  sum  of  money  in  the 
sntioned  note  specified,  according*  to  the  tenor,  &c.  (averment  of  re- 
ond  notice^  as  in  the  first  count.)  And  whereas,  also,  the  said  defend-  '^^'^^ 
[tftenrards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  was  indebted  to  the  said  mo^y  i^t 
in  the  sum  of  — /.  for  so  much  money  by  the  said  society,  before  that  by  the 
lent  and  advanced  to  the  said  defendant  at  his  special  instance  and  re-  ^^^• 
;;  and  being  so  indebted,  he  the  said  defendant,  in  consideration  thereof, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  un- 
and  then  and  there  faithfully  promised  the  said  plaintiff,  as  such 
and  trustees  as  ^aforesaid,  to  pay  them  for  the  use  and  benefit  of  [  ^140  ] 
^lud  society,  the  said  sum  of  — I  last-mentioned,  whenever  afterwards  he 
flud  defendant  should  be  thereunto  aflterwards  requested,  {other  common 
similar  to  the  last,  and  breach,  as  follows  ;) — Yet  the  said  defend- 
faentriving  to  deceive  and  defiraud  the  said  society  in  this  behalf,  hath  not 
pud  the  said  plainti&,  or  either  of  them,  for  the  use  and  benefit  of 
society,  or  otherwise,  the  said  sums  of  money,  or  any  part  thereof, 
00  to  do,  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
last  aforesaid,  at,  &c.  aforesaid,  was  request^  by  the  said  plaintiff,  as 
stewards  and  trustees  as  ^^foresaid,  but  to  pay  the  same,  or  any  part 
ioC  he  the  said  defendant,  hath  hitherto  wholly  refused,  and  still  doth  re- 
To  the  damage  of  the  said  plaintifls,  as  such  stewards  and  trustees  as 
I  of — L  and  therefore  they  bring  their  suit,  &c. 

]Cwnmencement  by  exectUor  or  administrator,  a^  ante,  101.] — For  that  tor  w^- 
*Bas  the  said  defendant,  heretofore,  and  in  the  life-time  of  the  said  E.  F.  ministra^ 
deceased,  to  wit,  on,  &c.  at,  &c.  made  his  certain  promissory  note  in  *orof  w- 

maker  (e). 
(c)  As  to  aotkms  by  and  against  executors,  aee  ante,  toL  I  12. 
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writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  vit^ 
same  day  and  year  aforeaaid,  and  thereby  then  and  there  promised  to  pay 
months  afler  the  date  thereof,  to  the  said  £.  F.  or  order,  the  sum  of  50/. 
value  received ;  by  means  whereof,  and  by  force  of  the  Statute  in  such  < 
made  and  provided,  he  the  said  defendant  then  and  there  became  liable  to 
to  the  said  £.  F.  the  said  sum  of  money  in  the  said  promissory  note  speci 
according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and  being 
liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  and  in 
life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c  afi: 
said,  undertook,  and  faithfully  promised  the  said  E.  F.  to  pay  him  the 
sum  of  money  in  the  said  promissory  note  specified,  according  to  the  ten»^ 
and  effect  of  the  8Jii<l  note. — [Add  cmuUs  on  the  co7tsideratio?i  of  the  noie^ 
and  all  the  money  counts^  and  account  stated^  loyinfji  the  pro7nises  to  tl». 
deceased,  and  conchide  with  the  breach  at  stdt  of  an  exectitor^  and  pro/ert^ 
as  ante,  110,  or,  the  breach  at  snit  of  a?i  adjnhiistrator,  and  jnofcri^ 
ante,  110.  If  it  be  material  to  prove  a  promise  since,  the  death^  oM 
connts  accordingly,] 

[Same  as  in  the  last  precedent,  to  the  words  ^^to  the  damage,  ^-c"  tf/ 
the  end  of  the  breach,  and  then  proceed  as  follows:]  And  also  for  that< 
whereas  the  said  defendant,  heretofore,  *and  in  the  life-time  of  the  said  E.  F. 
to  wit,  on,  Ac.  aforesaid,  at,  <Src.  aforesaid,  made  his  certain  other  prom- 
issory note  in  writing,  bearing  date  the  day  and  year  last  aforesaid,  and  therwf 
then  and  there  promised  to  pay,  two  months  after  the  date  thereof,  to  the  said  E. 
F.  or  order,  the  sum  of  50/.  for  value  received,  and  then  and  there  delivered  the 
said  last-mentioned  promissory  note  to  the  said  E.  F. ;  by  means  whereof,  and  by 
force  of  the  Statute  in  that  case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  to  pay  to  the  said  E.  F.  the  said  sum  of  mon2y  in  the  said 
last-mentioned  promissory  note  specified  according  to  the  tenor  and  effect  of  the  said 
last-mentioned  promissory  note ;  and  being  so  liable,  and  the  sum  of  money 
in  the  said  last-mentioned  note  specified,  being  and  remaining  wholly  unpaid 
and  unsatisfied,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
and  after  the  death  of  the  said  E.  F.  to  wit,  on,  <fec.  (^)  at,  &c.  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  as  executor, 
(or  "  as  adm>i7iistrator  as  aforesaid  ")  to  pay  him  the  said  sum  of  money 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. 
[Add  other  common  counts,  as  directed  ante,  102,  a?id  conclude  with  pro- 
fert  of  probate,  as  ante  102,  or  letters  of  administration,  as  a?ite,  110.] 

The  like  in      [P?'oceed  to  the  end  of  the  note,  and  liability  and  promise  to  pay  testator, 
Sm  rtat-  ^^  ^fite,  140,  afid  then  as  follows :] — And  the  said  plaintiff  in  fact  says, 
ing  the       that  after  the  making  of  the  said  note,  and  before  the  payment  of  the  sum  of 
probate,      money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, the  said  E.  F.  died,  having  duly  made  aha  published  his  last  will  and 
testament  in  writing,  and  thereby  constituted  and  appointed  the  said  plaintiff 
executor  thereof,  after  whose  death,  and  before  the  payment  of  the  said  sum 
of  money  in  the  said  note  specified,  to  wit,  on  the  day  and  year  aforesaid, 


By  execu- 
tor or  ad- 
ministra- 
tor on  pro- 
mise since 
the  death 


if)  Aa  to  this  count,  aee  3  East,  400; 
Wilies'  Rep.  29.  Some  precedents  state  the 
proTing  the  will  formally,  as  ante,  129,  180, 
and  post,  next  precedent  It  is  dangerous  to 
insert  this  count  unless  there  has  b«en  some 


express  promise  since  the  death,  as  it  sabjeets 
the  plaintiff  to  costs,  see  9  B.  &  Cres.  16d. 
Ante,  102,  n.  («). 

(y)  Some  day  just  before  the  oommenoQOMDt 
of  the  action. 
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kc,  ftfoiesaidj  the  said  plaiiitiff  dulj  proved  the  said  last  will  and  testa- 
of  the  said  E.  F.  and  took  upon  himself  the  burden  of  the  execution 
r,  of  all  which  said  several  premises  the  said  defendant  afterwards,  to 
OD  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  had  notice ;  and  there- 
the  said  defendant,  in  consideration  thereof,  then  and  there,  and  before 

ijijment  ♦of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  [  *142  ] 

dajr  and  year  aforesaid,  at  &;c.  aforesaid,  undertook,  and  then  and  there 

promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay  him  the 

sum  of  money  in  the  said  note  specified,  when  he  the  said  defendant 

be  thereunto  afterwards  requested. — [Add  counts  as  directed  in  the 

\precedeni.] 

\Fw  ammencement  against  execiUors  and  odTninistraiors,  afite,  106,  ^*^x  ^ 
l]— For  that  whereas  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  at,  ^ecutor  or 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  aamiiuBtrai. 
year  therein  mentioned^  to  wit,  the  same  day  and  yesir  aforesaid,  and  torof  mak- 
Aj  then  and  there  promised  to  pay,  two  months  after  the  date  thereof,  to 
said  plaintiff,  or  order,  the  sum  of  50/.  for  value  received;  by  means 
f.  and  by  force  of  the^  Statute  in  such  case  made  and  provided,  the 
E.  F.  in  his  life-time,  then  and  there  became  liable  to  pay  to  the  said 
"Ae  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
1o  the  tenor  and  effect  of  the  said  promissory  note,  and  being  so  liable, 
said  R  F.  in  his  life-time,  in  consideration  thereof,  afterwards,  to  wit, 
day  and  year  aforesaid,  at,  kc,  aforesaid,  undertook,  and  then  and 
fiiithfiilly-promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the 
promissory  note. — [  Then  add  counts  on  the  consideration  of  the  Tiote, 
(he  money  counts,  on  promises  of  the  deceased,  and  a  breach  against 
tewtt/or,  as  ante,  106,  and  against  an  administrator,  as  ante,  112. 
it  he  material  to  give  in  evidence  a  promise  of  admission  of  defendatii 
the  death,  add  accounts  accordingly,  and  which  may  be  framed 
(u  in  the  last  precedent.] 


*n.   ON  CHECKS. 


[  *148  ] 


w  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {date  of  ^/J^J^^ 
'^)  at,  &c.  {ventie)  according  to  the  usage  and  practice  of  merchants,  against 
his  certain  draft  or  order  in  writing,  for  the  payment  of  money  com-  dmww 
caDed  a  check  on  a  banker,  bearing  date  a  certain  day  and  year  there-  (*^ 
rtioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  tliere  directed 
ad  draft  or  order  to  certain  persons  by  the  names,  style,  and  firm  of 
s.  E.  F.  and  G.  H.  {as  in  check),  and  thereby  then  and  there  required 
Wd  Messrs.  E.  F.  and  G.  H.  to  pay  to  the  said  plaintiff  or  bearer  50/. 
Mkai  and  there  delivered  the  said  araft  or  order  to  the  said  plaintiff;  and 
Wd  plaintiff  avers,  that  afl^er  the  making  of  the  said*  draft  or  order,  and 
w  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 
tmd  vear  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  draft  or  order  was 
and  shown  to  the  said  Messifs.  E.  F.  and  G.  H.  for  payment  thereof, 

8w(anttjo&Bin8»7(li  edit  822,  51;  See  Form»  id.  406.    See  a  recent  fima  in  IISOb 
7,SI)wri.722. 
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according  to  the  said  usage  and  practice  of  merchants,  and  they  were  then 
and  there  requested  to  pay  the  said  sum  of  money  therein  specified,  accordav 
to  the  tenor  and  effect  thereof;  but  that  the  said  Messrs.  £.  F.  and  G.  H.  did 
not,  nor  would,  at  the  same  time  when  the  said  draft  or  order  was  so  shown  and 
presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  thea 
and  there  wholly  neglected  and  refused  so  to  do,  whereof  the  said  defen^Jant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {ventie\  aforesaid, 
had  notice :  by  means  whereof  the  said  defendant,  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff  the  said  sum  pf  money  in^the  said  draft  or 
order  specified,  when  the  said  defendant  should  be  thereunto  afterwards  re- 
quested; and  being  so  liable,  the  said  defendant,  in  consideration  thereoC  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and 
then  and  there  iaithmlly  promised  the  said  plaintiff  to  pay  him  the  said  smn 
of  money  in  the  said  draft  or  order  specified,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested. 

[  '*^144  ]  *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (daU 
By  bearer  of  check)  at,  &c.  {venue)  according  to  the  usage  and  practice  of  mer- 
of  a  check  chants,  made  his  certain  draft,  or  order,  in  writing,  lor  the  payment  of 
^S^m,  T^onej  commonly  called  a  check  on  a  banker,  bearing  date  a  certain  day 
and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then 
and  there  directed  the  said  draft  or  order  to  certain  persons,  by  the  name, 
style,  and  firm  of  Messrs.  &c.  {tzs  in  check)^  and  thereby  then  and  there 
remiested  the  said  Messrs.  &c.  to  pay  to  one  £.  F.  or  bearer,  50/.  and  then 
ana  there  delivered  the  said  draft  or  order  to  the  said  E.  F. ;  and  the  said  E. 
F.  to  whom,  or  to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the 
said  sum  of  money  therein  specified,  was  thereby  directed  to  be  made, 
after  the  making  of  the  said  draft  or  order,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {venue)  aforesaid,  duly  transferred,  assigned,  and  delivered  the  said 
draft  or  order,  to  the  said  plaintiff,  who  thereby  then  and  there  became  and 
waa,  and  from  thence  hitherto  hath  been,  and  still  is,  the  lawful  bearer  (c) 
thereof,  and  entitled  to  the  payment  of  the  said  sum  of  mon^y  therein  speci- 
fied, and  the  said  plaintiff  avers,  that  after  the  making  of  the  said,  Ac. — [is 
in  the  last  precedent^  frwn  the  asterisk  to  the  end,'] 


""biiT^  in.  ON  INLAND  BILLS  OF  EXCHANGE  (/). 


■XOHAHOK. 


[Commencement  in  K,  B,,'C.  P.,  or  Exchequer,  as  directed  as  afite, 
^!^^^  ^^  12  to  20.] — For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c. 
mt«^on  {date  of  bill)  at,  &c.  (place  where  bill  dated)  (/),  that  is  to  say,  at,  Ac 
ft  biu  ao-     (venue)  according  to  the  usage  and  custom  of  merchants,  from  time  immemo- 

oepted  g6ii« 

^I^JL^Ja        (t)  According  to  the  ibnn  and  observations         {k)  The  notes  in  the  preceding  preoedents 

orhLi  in  MiUa.  v.  Oddy,  8  Dowl.  722  and  726,  it  on  promissory  notee  wUl,  for  the  moat  part,  be 

ftffont  (k\    ^ofBoeB  to  state  a  delivery  to  the  pUdntiff»  here  uaefiil  and  appticable. 
^^   ^^'  without  aTeiring  that  he  is  the  bearer.  {I)   This  however  is  not  neoessaiy  in  case 

(j)  The  Pleader  should  observe  that   the  of  an  inland  bill,     d  Campb.  804;  Chitty  on 

ibllowing  Precedents  on  bills  are  firamed  up-  Bills,   7th  edit  486,  n.  {d) ;    Bayley,  175. 

on  biDa  as  usually  drawn — ^but  bills  frequent-  If  the  bill  be  drawn  at  Dublin  in  Irdajid,  it 

ly  vaiy  in  form,  and  in  such  cisef  care  should  should  be  so  stated,  2  B.  &  A.  801 ;  1  B.  &  C. 

be  taken  Apt  to  IbUow  the  above  precedents  too  16;  2D.  ft  R.  1&.  S.  C. 

closely  for  fear  of  variance. 
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used  and  approved  of  within  this  kingdom,  made  his  certain'  bill  of  *ex-  ^^  wizard 
in  writii^,  bearing  date  the  same  day  and  year  aforesaid,  (m)  and  ^^H 
and  there  directed  the  said  bill  of  exchaiige  to  the  said  defendant  (n), 
tberebj  and  then  and  there  requested  the  said  defendant  (o),  {two) 
after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the 
of  £50  (p)  for  Talne  received  (^);- which  said  bill  of  exchange  the 
.defendant  aR«rwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &;c. 
0  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage 
custom  of  merchants  (r)  ;  by  means  whereof,  and  according  to  the  said 
and  custom  of  merchant?,  the  said  defendant,  then  and  there  became  * 
He  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of 
specified,  according  to  the  tenor  and  efifect  of  the  said  bill  of  ex- 
s,  and  of  his  said  acceptance  thereof;  and  being  so  liable,  he  the  said 
it,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
albreaud,  undertook,  and  then  and  there  faithfully  promised  the  said 
itiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  specie 
acoording  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
i«id  acceptance  thereof — [Insert  counts  upon  the  consideration  of  the 
between  the  plaintiff  and  defendant,  and  all  the  money  counts, 
\Jitr  interest,  account  stated,  and  breach,  laying  the  day  after  the 
mu  due,  and  Just  before  the  action  was  com/menced.] 

that  vhereas  the  plaintiff,  heretofore,  to  wit,  on,  &c.  (/)  at,  &c.  accord-  The  like  on 
[lo  the  usage  and  custom  of  merchants,  *made  his  certain  bill  of  exchange,  *  ^^*^ 
bearing  date  by  mistake  the day  of A.  D. 


and 


-  b^*  dario. 


there  meant,  intended,  and  understood  by  the  said  plaintiff  and  the  r  #146  1 
defendant  to  be  oated  on  the  said,  <&c.  (u}  and  then  and  there  directed 
Mid  bQ]  of  exchange  to  the  said  defendant,  and  thereby  then  and  there 
Ac. — [Proceed  as  ustiol*] 


te  the  bill  payable  to  drawer^  s  order,  and  the  acceptance,  as  ante, 
wd  then  proc&ed  as  JoUows :]— ^And  the  said  plaintiff  avers  that  he 
not,  at  any  time  since  the  making  of  the  said  bill  of  exchange,  hitherto 
any  order  for  the  payment  of  the  said  sum  of  money  in  the  said  bill  of 
specified,  or  any  part  thereof,  to  any  other  person  or  persons  whom- 
r,  whereof  the  said  defendant,  afterwards,  when  the  said  bill  of  ex- 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
^  4c.  had  notice,  by  means  whereof,  &c. — [State  liability,  and  prom" 
to/H^,  acoording  to  the  tenor  and  effect  of  the  bill,  as  ante,  145.] 


By  drawer 
of  a  bill, 
payable  to 
his  order, 
with  ayer- 
ment  that 
he  made  no 
order  {to). 


)  If  the  bUl  has  no  date,  or  it  be  doabt- 
■H  the  words  "  bearing  date,"  &c.  6  M. 

)  Hioa^  usual,  it  is  not  necessary  to 

^  address  of  the  bill  in   aii  action 

te  aooeptor,  unless  he  is  misdescrib- 

"^«ntB,U6,n.(/).  8J.B.  Moore,  91. 

i  dneetioii  to  the  defendant  need  not 

8  J.  B.  Moore^  jdl.  8  Taunt  789, 

8eeiBte,lld.n.  (/). 
^  late,  116,  n.  (^),  as  to  what  is  a 
Ute  stalemait  of  the  defivery  to 
rfa  mieohBical  in  an  action  against 
M  not  deorarrable,  5  East*  476. 
v)  Aa  tooepteoice  by  ageot  may  be  desciib- 


ed  as  made  by  the  party  himself,  2  Campb.  604. 
If  the  acceptance  be  dated  on  a  day  different 
to  the  date  of  the  bill,  it  should  be  described 
accordingly.  By  the  1  and  2  Geo.  4.  c.  78, 
an  inland  bill  must  be  accepted  by  writing 
the  acceptance  on  the  face  of  the  bill,  but 
there  is  no  necessity  for  stating  in  the  de- 
claration that  it  was  so  accepted.  6  Bmgh. 
629. 

(<)  See  form  and  notes,  ante  117. 

(t)  This  is  to  be  the  real  day. 

(u)  The  first-mentioned  day. 

{w)  Though  this  averment  is  sometimes  in- 
troduced, it  is  unnecessary,  6  East,  476,  2 
Smith.  48.  BayL  190.  Ghitty  on  .Bills,  7ih 
edit  490.  n.  (g 
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ov  ixi^KD      ^As  in  the  precedent,  anie^  144,  to  the  statemetU  of  the  accqi^ance^  ex* 
'cKAKct  ^^*^^^y  ^"^  ^^^^^  proceed  as  follows :] — Which  said  bill  of  exchange  tb 
Drawer       ^^^^  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  ie. 
agAiobt  ao-  (vetiue^  aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usagt 
ceptor  on  a  ^j  eustom  of  merchants,  payable  at  (Sir  James  Esdaile  and  Go/s  baai- 
bleaTa*"    ^^'  London,  as  in  tlie  bill;)  and \ the  said  plaintiff  avers,  that  afterwards, 
particular   and  when  the  said  bill  of  exchange  become  due  and  payable  according  Is 
place,  (x).  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  (y)  at,  {z)  the  said  Sir  James 
[  '«^147  ]  Esdailc's  '^and    Co.   bankers,  London,  aforesaid,  that   is  to  say,   at,  &c. 
\venue)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown 
for  payment  thereof,  according  to  the  said  usage  and  custom  of  merchants, 
and  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
was  then  and  there  required ;   but  that  neither  the  said  Sir  James  Esdaik 
and  Co.  (a)  nor  the  saicL defendant,  nor  any  person  or  persons  on  behalf  rf 
the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was  so  pre- 
sented and  shown  for  payment  as  aforesaid,  or  at  any  time  befi)re  or  afterwudi, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then 
and  there  wholly  neglected  and  refused  so  to  do,   oi  all  which  said  sevend 
premises  the  said  defendant  afterwards^  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  {yentui)  aforesaid,  had  notice ;  by  means  whereof,  and  accordingto 
the  said  usage  and  custom  of  merchants,  he  the- said  defendant  then  and  tbero 
became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  when  he  the  said  defendant  should  be  thereunto  af- 
terwards requested ;  and  being  so  liable,  he  the  said  defendant,  in  consideia- 
tion  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  ic 
{yenue^  aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, when  he  the  said  defendant  should  be  thereunto  at\erwards  requefitei— 
[Add  a  count  on  a  bill  as  accepted  generally  as  ante  145  and  all  the  com- 
mon counts  as  there  directed,] 

OnabUl  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {date  of 
P*y^^®*®  bill)  at  London,  {place  where  made)  that  is  to  say,  at,  &c.  {venue)  maae 
person  and  ^^^^^  Certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  afore- 
retumed  said,  and  then  and  there  directed  the  said  bill  of  exchange  to  the  said  defend- 
to  and  jy^^^  Q^Q^j  ^Ij^n  and  there  requested  the  said  defendants,  two  months  after  the 
by  dntJ^r  ^^^  thereof,  to  pay  to  [**  Messrs.  JamQs  Atkins  and  Co."  «?^  in  bill,]  or  or- 
(b).  der,  the  sum  of  £50,  for  value  received,  and  then  and  there  delivered  tie 

[  ^148  ]  said  bill  of  =*^exchange  to  tlie   Siiid  [Messrs.  James  Atkins  and  Co.]  which 


(x)  See  the  notes  to  the  precedent,  post 
160.  Sometimes  the  declaration  is  drawn,  as 
poet,  150.  See  also  ante,  117,  18;  Since  the 
Ist  August,  1821,  this  count,  it  should  soem, 
would  be  of  no  avail,  unless  the  bill  be  accept- 
ed at  a  particular  place,  and  the  words  "  only, 
and  not  elsewhere  or  otherwise"  be  introduc- 
ed. 1*&  2  Geo.  4.  c.  78,  and  as  to  what  is  not 
a  special  acceptance  within  the  Statute,  see 
ChittjonBUls.Sedit  822;  Selby  v.  Eden,  3 
Bing.  611;  11  Moore,  511;  Fajle  v.  Bird,  6 
Bar.  &,  0x8.  581;  2  Car.  &  P.  803;  Turner 
V  Harden,  4  Bar  &  Cres.  1 ;  Rj.  &  Mood,  215. 
If  a  bill  be  accepted  in  the  terms  of  the  act, 
then  it  i^  it$9fUial  to  a^er  a  presentment  ao- 


cordingly,  Gibb  v.  Mather,  1  Moo.  &  Soott 
887. 

(y)  The  day  the  bill  became  dae,  ne 
ante,  118,  n.  {p),  as  to  mistake  in  this  re- 
spect. 

{z)  See  ante,  115,  n.  (c).  It  need  not  be 
stated  the  bill  was  presented  to  the  bankoSf 
id. 

(a)  There  is  no  necessity  ibr  denyinir  s 
non-payment  by  the  bankers.      3  M.  &  S.  ?^ 

(6)  See  precedent,  1  Wentw.  292,  3.  Yfha 
the  drawer  sues  on  a  bill,  payable  to  a  third 
person,  in  order  to  show  his  interest  tberdo, 
it  is  necessary  to  state  that  it  was  dishonereil, 
and  taken  up  and  paid  by  the  plaintiff 
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•Jd  UH  of  exchange  the  said  defendant  aflerwaards,  to  wit,  on  tbe  day  and  o^  nTLOD 
|lir  tfaresaid,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof,  accepted,  ac-  u^^^ 
lading  to  the  said  usage  and  custom  of  merchants ;  and  the  said  plaintifis 
tfaat  afterwards,  and  when  the  said  bill  of  exchange  became  due  and 
le,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  {tke  day  it 
Ate)  to  wit,  at,  <fec.  aforesaid,  the  said  bill  of  exchange,  so  accepted  as 
id,  was  presented  and  shown  to  the  said  defendant,  for  payment  there- 
aeoordiog  to  the  said  usage  and  custom  of  merchants ;  and  the  said  de- 
ls were  then  and  there  requested  to  pay  the  said  sum  of  money  there- 
ipecified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
4ar  said  acceptance  thereof;  but  that  the  said  defendant  did  not,  nor  would 
Ae  s&id  time  when  tbe  said  bill  of  exchange  was  so  presented  and  shown 
4em  for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  after- 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
tai  there  wholly  neglected  and  refused  so  to  do,  and  thereupon  after- 
to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  (venue) 
'\  the  said  bill  of  exchange  was  returned  to  the  said  plaintiife  for  non- 
i  thereof;  and  the  said  plaintiff,  as  drawers  of  the  said  bill  of  ex- 
were  then  and  there  called  upon,  and  forced  and  obliged  to  pay,  and 
tliea  and  there  pay  to  the  said  James  Atkins  and  Co.  (c)  the  said  sum  of 
'^  m  the  said  bill  of  exchange  specified,  whereof  tbe  said  defendants  af- 
,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  afore- 
had  notice ;  by  means  whereof,  and  according  to  tiie  said  usage  and  custom 
t8,  they,  the  said  defendants,  then  and  there  became  liable  to  pay 
said  plaintife,  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
when  they  the  said  defendants  should  be  thereunto  afterwards  request- 
•nd  being  so  liable,  they  the  said  defendants,  in  consideration  thereof,  af- 
' ,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid, 
k,  and  then  and  there  faithfully  pr<»nised  the*  said  plaintiffi  to  pay 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when 
the  said  defendants  should  be  thereunto  afterwards  requested. — ^Adei 
counts,  as  directed  in  the  last  precedent.] 

'  st€Ui7i^  the  bill  payable  at  one  fnonthy  proceed  as  follows : —  Against 
said  bill  of  exchange,  the  said  defendant  afterwards  to  wit,  on  the  day  accf?*or, 
afor^utid,  at,  &c.  (venue)  aforesaid,  upon   sight  thereof,  accepted,  ceptance 
two  months  after  the  date  of  the  said  bill ;  by  means  whereof,  and  ao-  yarying  aa 
to  ike  said  usage  and  custom  of  merchants,  he  the  said  defendant  *?  *^™® 
'•nd  there  became  liable  to  pay  the  said  sum  of  money  in  the  said  bill  ^ui  {d), 
■''■      I  specified,  according  to  the  tenor  and  effect  of  his  said  acceptance 
bill  of  exchange ;  and  bekig  so  liable,  he  the  said  defendant,  in 
ion  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
aforesaid,  undertook,  and  *then  and  there  faithfully  promised  the  said  [  *149  ] 
to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
~  ig  to  the  ienoT  and  eflfect  of  his  said  acceptance  thereof. — lAdd 
as  on  a  general  acceptaneey  ante,  144.] 

te  the  drtMwmg  of  the  bill,  as  afite,  144  and  then  proceed  as  foU  against 

acceptor, 

tt  «D  anj  otjMT  holder,  state  feet  accord-     Chitty  on  Bills .  Ttii  ed.  180  to  182.    It  is  nee-  <>»  ^J^  a<j. 

'  eflsary  to  declare  speciaUy,  4  Campb.  176;  1  ceptance 

8«*pfwed«iit,  1  Wentw.  249.  Marsh.  176.  •  payable  on 

Aa  to  a   conditional    aoceptance,  see  *  contm- 

gcncy(e). 


149  dsCLajultions  in  assumpsit.  ' 

lows ;] — ^Which  said  bill  of  exchange  he,  the  said  defendant,  afterwards,  t» 
OH  ivLAiTD  ^t,  on  the  day  and  year  aforesaid,  at,  &c.  (yeiiue)  aforesaid,  upon  si^ 
ncHXKGB.  ^^®^^of)  accepted,  according  to  the  said  usage  and  customs  of  merchants,  paj^ 
able  (when  he,  the  said  defendant,  should  have  received  the  second  payment 
of  the  prize-money  payable  to  one  6.  H.  as  an  officer,  and  part)  of  the  crev 
of  a  certain  ship  or  vessel  called  the  Gypsy,  (as  in  the  bili^)  And  ti» 
said  plaintiff  in  fact  saith,  that  the  said  defendant  did  afterwards,  to  w^ 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  receive  the  aec<»id  pajt 
ment  of  the  prize  money  aforesaid,  amounting  in  the  whole  to  a  lar^ 
sum  of  money,  to  wit,  the  sum  of  — /.  {the  account,  or  enough  to  a^vff 
it,)  of  lawful  money  of  Great  Britain ;  by  means  whereof,  &c. — [State  li^ 
bilUy,  and  promise  to  pay,  on  request,  as  ante,  146,  147,  and  (hi 
money  counts,  account  stated,  and  breach,'] 

Payee  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c,  {elate  of  bill^)  it 

against       [London,]  that  is  to  say,  at,  &c.  {venue)  according  to  the  usage  and  custom 

ag^eral^'^  of  merchants,  from  time  immemorial  used  and  approved  of  within  this  bii^ 

acceptance,  dom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day 

and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and   therel^ 

then  and  there  requestied  the  said  defendant  (/)  (two)  months  after  the 

date  thereof,  to  pay  to  the  said  plaintiff  {g)  or  Order,  the  said  sum  of  £r- 

for  value  J'eeeived,  and  then  and  there  delivered  the  said  bill  of  exchang  t0 

the  said  plaintiff  (A),  which  said  bill  of  exchange  the  said  defendant,  after* 

wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon 

sight  thereof,  according  to  the  said  usage  and  custom  of  merchants ;  by  means 

[  *150  ]  *whereof,  Ac. — \_State  liability  and  promise,  as  ante,  144,  146.  ^  As  there 

is  not  in  general  any  contract  between  the  payee  and  the  ac-ceptor,  except 

that  foiinded  on  the  biU,  it  is  not  usual  to  add  fnore  than  the  commm 

money  cotmts,  count  for  interest,  accotifil  stated,  and  breach,] 

By  a  payee      For  that  whereas  certain  persons,  by  and  under  the  names,  style,  and  firm 

drawn'^by    ^f  Jonathan  Dubbins  and  Co.  {or,  '^by  and  under  the  style  and  descriptk» 

a  firm,  or    of  the  Iron  Company, '')  {as  in  the  bill)  heretofore,  to  wit,  on,  &c.  {datecf 

by  one  of    bill,)  at,  &c.  according  to  the  usage  and  custom  of  merchants,  from  time  re- 

TOuSers  in  ^lemorial  used  and  approved  of  within  this  kingdom,  made  their  certain  bill 

name  of     of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby 

firm.  then  and  there  requested,  Ac. — [Proceed  as  usual,  and  the  makers  may  be 

described  throughoui  as  "said  drawers  of  the  said  bill  of  exchange/' — \h 

is  not  Twcessary  to  state  t/ie  names  of  the  jmrties  to- a  bill  of  exrhavge. 

tmless  they  be  plaintiffs  or  defendants.     It  is  not  nvcessanj  to  state  thni 

one  partner  drew  or  indorsed  for  himself  arid  co-part7iers,  but  it  fnay  be 

stated  that  all  drew  or  indorsed,     2  Campb.  604.  4  Campb,  78. 

On  a  1)111         For  that  whereas  one  E.  F.  (or  the  said  defmhint.)   heretofore,  to  wit, 
drawn  by    q^^  Ac.'at,  &c.  by  one  G.  H.  then  and  there  being  his  agent  in  that  behalt 
'"  •g^*'      according  to  the  usage  and  custom  of  merchants,  from  time  imnieraorial  used 
and  approved  of  within  this  kingdom,  made  his  certiin  bill  of  cxcIi;\Mue  in 
writing,  bearing  date  the  day  and  year  aforesaid ;  &c.  &c.  {It  is  not  nttrs 

(/)  It  is  unnecessary  to  state  a  direetion  to,  tion  of  the  piyce,  nnto,  115,  note  ( /"). 
or  address  of,  the  aooeptor.    Ante,  page  146,  (A)  This  allegation,  though  usuni,  is  not  De- 
note (6),  cessary.     Ante,  145,  noto  («). 

(ff)  It  b  not  necessary  to  state  the  desorip- 


an 
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/^noto  ihB  agency  ;  ii  mag  be  stated  thai  the  party  himself  drew,  oir 
mfb.  604.  12  Mod,  846.  1  H.  BL  818.  6.  T.  R.  669.  Ary/.  176,  ^ 
Vy«i£tb,  7/A  ed.  489,  n.  (ft.)]* 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  Ac.  at  (London,)  that  Payee 
»y,  St,  Ac.  (venue)  according  to  the  nsage  and  custom  of  merchants,  JJ^^^  ^f 
ttme  immemorial  used  and  approved  of  within  this  kingdom,  made  his  a  bill  pay- 
jnbiD  of  exchange  in  ?[riting,  bearing  date  the  day  and  year  aforesaid,  able  at  a 
thereby  then  and  there  requeeted  the  said  defendant,  (two)  months  after  J^^'^J-Jf 
4te  thereof,  to  pay  to  the  said  plaintiff,  or  order,  bill  of  exchange  to  the 
pbintiff  which  said  bill  of  exchange  l^e  said  defendant  afterwards,  to 
OQ  the  day  aiid  year  aforesaid,  at,  Ac.  (venue)  aforesaid,  npon  sight 
vdj  accepted,  according  to  the  usage  and  custom  of  merchants,  payable 
Kr  James  Esdaile's  and  Go.  bankers,  Lombard  street,  London,  (as  in  the 
\)  And  the  said  plaintiff  avers  that  afterwards,  and  when  the  said  bill 
laoge  became  due  and  payable  according  to  the  t^nor  and  effect  thereof, 
OD,  ko.(day  when  i$  fell  due)  to  wit,  at  the  said  Sir  James  Es- 
and  Co.  hunkers,  in  Lombard-street,  London,  aforesaid,  that  is  to  say, 
(venue)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and 
bt  payment  thereof,  according  to  the  usage  and  ouston^  of  merchants, 
'jajment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
then  and  there  duly  required :  but  that  neither  the  said  Sir  James  Es* 
«id  Co.  nor  the  said  defendant,  nor  any  other  person  or  persons  on  be- 
'  the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was 
Sited  and  shown  for  payment  thereof  as  aforesaid  or  at  any  time  be- 
flr  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any  part 
*  bat  then  and  there  wholly  neglected  and  reftised  so  to  do  (k)  of  all 
said  several  ^premises  the  said  defendant  afterwards,  to  wit,  on  the  f  *151  ] 
1  year  last  aforesaid,  at,  &a  (venue)  aforesaid,  had  notice  (l) ;  by  LiabDity, 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  the  |^^|^^* 
'ndant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  on  request, 
of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said 
it,  should  be  thereunto  afterwards  requested,  and  being  so  liable,  he, 
defendant,  in  consideration  thereof,  aft;erwards,  to  wit,  on  the  day 
r  last  aforesaid,  at,.&c.  (venue)  aforesaid,  undertook,  and  then  and 
&i^ifully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
'9ud  bill  of  exchange  specified,  when  he  the  said  defendant  should  be 
0  afterwards  requested. — [tnsm^t  a  county  stating  that  the  defend- 
fled  the  bill  gefieraOy,  as  ante,  144,  and  then  add  all  the  money 
interest,  account  stated,  and  breach.] 

\&fite  the  biU  and  acceptance  precisely  as  in  the  last  precedent,  and  [  *152  ] 
"^flftU  UabHity,  and  promise  to  pay,  according  to  the  tenor  and  effect  The  like  in 

'ill,as  ante,  145,  and  then  proceed  as  follows :] — And  then  said  fo°^fj^). 
avers,  that  afterwards,  to  wit,  on,  &o.  at  the  said  Sir  James  Es* 

and  Co.  bankers,  Lombard-Street,  London,  aforesaid,  to  wit,  at,  &c. 


[and 


Ms  to  this  fbnn»  see  ante,  146,  note  (x) 
Marsh.  SO.  6  Taxmt  844;  8  Campb. 
*  dumld  eeem  not  to  bo  necessary  to 
■pivft  that  the  acceptor  had  notice  of 
bMr,8C»apb.  261. 
^«wfing  to  8  M.  &  8.  150»  it  slioiild 
iBk  it  IB  not  neoessaiy  to  arver  a  non- 

^«L  IL  14 


payment  to  the  particular  place,  and  see  the 
next  precedent ;  see  also  ante,  146,  note  (z). 

(/)  The  averment  of  notice,  it  seema.  Is 
unnecessary.    0ee  8  Campb.  261. 

{m )  See  notes  to  the  last  precedent,  and  8 
M.  &  &  150;  8  Campb.  261;  and  ante,  14Q 
note  {z). 


li>2  PSCLARATIONB  IN   ASSUMPSIT. 

ox  iKLAND  aforesaid,  the  said  bill  of  ezohange  was  duly  presented  and  shown  for  pqfo 
■za^KOK.  ^^^^  thereof,  according  to  the  said  usage  and  custom  of  merchants,  and  paj* 


ment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
then  and  there  duly  required. — [Add  counts  as  directed  in  the  lust  preB^ 
dent.^^ 

First,  For  that  whereas  one    E.  F.  heretofore,  to  wit,  on,  kc.  (dale  of  MR 

Hecond,  or   at  (London)  that  is  to  say,  at,  &c.,  {venue)  according   to  the  usage  am 
indSw^  custom  of  merchants,  from  time  immemorial  used  and   approved  of  wiAk 
against  ao-  this  kingdom,  made  bis  certain  bill  of  exchange  in  writing,  bearing  datet 
ccptor  on  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid^ 
oepi^oe?^  and  thereby  then  and  there  requested  the  said  defendant,  (two)  months  after  tbe 
date  thereof,  to  pay  to  one  G.  H.  or  order  the  sum  of  — /.  for  value  receiTei 
and  then   and  there  delivered  the  said  bill  of  exchange  to  the  said  G.  H. 
which  said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit.  on  Ae 
day  and  year  aforesaid,  at,  &c.  {venue^  aforesaid,*  upon  sight  thereof  accepl- 
First  In-     cd  according  to  the  usage  and  custom  of  merchants.     And  the  said  G.  9L 
dorsement  ^  whom  or  to  whose  order  the  payments  of  the  said  sum  of  money  in  die 
said  bill  of  exchange  specified,  was  to  be  made  after  the  making  of  the  saM 
bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  thereia 
specified,  to  wit,  on  the  day  and  year  aforesaid  (n),  at,  &c.  (rewi/e)  aforesaid, 
according  to  the  said  usage  and  custom  of  merchants,  indorsed  the  said  bill  of 
exchange,  by  which  said  indorsement  he  the  said  G.  H.  then  and  there  or- 
dered and  appointed  the  said  sum  of  money,  in  the  sdd  bill  of  exchange 
[  ♦ISS  ]  specified,  to  be  paid  to  one  L  K.  and  then  and  there  delivered  the  said  ♦bill  of 
Beoond  in-  exchange  so  indorsed  as  aforesaid,  to  the  said  I.  E.  (o).      And  the  said  L 
donement  jj^  ^  whom   or  to  whose  order  the  payment  of  said   sum  of  money,  in  the 
said  bill  of  exchange  specified,  was  to  be  inade  after  the  making  of  the  ssid 
bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  thereia 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
according  to  the  said  usage  and  custom  of  merchants,  endorsed  the  said  bill  of 
exchange,  by  which  said  last-mentioned  indorsement,  he,  the  said  I.  K.,  then 
and  there   ordered  and  appointed  the  said  sum  of  money,  in  the  said  bill  of 
exchange  specified,  to  be  paid  to  the  said  plaintiflf,  and  then  and  there  deliver- 
ed the  said  bill  of  exchange,  so  indorsed  as  last  aforesaid,  to  the  said  plaintiff, ' 
(p);  by  means  whereof,  &c. — [State  liability,  and  promise  to  pay  plaintil^ 
according  to  the  tenoi*  and  effect  of  the  bill,  as  ante,.  845.     If  both  indoree- 
ments  cannot  be  proved,  add  a  count  stating  plaintiff  to  be  first  indorsee,  with 
a  short  indorsement,  as  post,  154.     And   add  the  money  counts,  interest,  ac- 
count stated,  and  breach.] 

First,  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  /cc.  {date  of  bill)  at, 

8e<x)nd,  or  ^^  {place  where  made)  that  is  to  say,  at.  &c.  {venue')  according  to  the  as- 
ind^o  ^  *g®  8^1^^  custom  of  merchan'ts,  from  time  immemorial,  used  and  approved  of 
against  ao-  within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing 

ceptor, 

where  bill 

ifl  payable        {n)  ^^  ^'^  indorsement  be  dated  on  a  dif-         {p)  If  tlie  plaintiff  be  a  subsequent  mdat- 

at  a  par-      fbrent  day  to  the  date  of  the  oill,  state  the.  sec*  add  a  thiix],  or  other  indorsement,  likeiba 

tieular         day  accordingly,  but  even  this  is  not>ncces-  second. 

place  (j).     saij.  (</)  As  to  the-  averments  of  presentmeot 

(o)  If  the  plaintiff  be  first  indorsee,  he  is  and  notice,  see  notes  to  the  precedents,  ante, 

to  be  described  accordingly;  and  the  second  in-  146,  note  (c).  150,  1.    The  declaration  msy 

dorsement  is,  of  course,  not  to  be  stated.  be  framed  in  another  form,  aa  ante,  151,  2. 
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ft  tertxia  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore-  ^^  dilajid 
ttd  thereby  then  and  there  requested  the  said  defendant,  (two)  months   ^^^"  ^' 


EZCHAKGE. 


the  date  thereof,  to  pay  to  one  G.  H.  or  order,  the  sum  of  £ —  for  val- 
I  received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the. 
i  G.  H.  which  said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit, 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof, 
spted,  aecording  to  the  said  usage  and  custom  of  merchants,  payable  at 
James  Esdaile's  and  Co.  bankers,  Lombard-street,  London;  {as  in  the 
and  the  said  G.  H.  to  whom  or  to  whose  *order  the  said  sum  of  money,  [  *154  ] 
[die said  bill  of  exchange  specified,  was  to  be  paid,  after  the  making  of  the 
of  exchange,  and  before  the  payment  of  the  said  sum  of  money 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
lid,  according:  to  the  said  U3a<]^e  and  custom  of  merchants,  endorsed  the 
bill-  of  exchange,  by  which  said  endorsement,  he,  the  said  G.  H.  then 
I  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  ex- 
^)ecified,  to  be  paid  .to  the  said  plaintiff  (r) ;  and  the  said  plaintiff  avers, 
afterwards,  and  when  the  said  bill  of  exchange  became  due  and  payable, 
ig  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  to  wit,  at  the  said 
James  Esdaile's  and  Co.  bankers,  Lombard-street,  London,  aforesaid,  that 
ay,  at,  &c.  {ventie)  aforesaid,  the  said  bill  of  exchange  was  duly  pre- 
and  shown  for  payment  thereof,  according  to  the  usage  and  custom  of 
its,  and  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
I.  was  then  and  there  duly  required  ;  but  that  neither  the  said  Sir 
Esdaile  and  Co.  nor  the  said  defendant,  or  any  person  or  per- 
OD  behalf  of  the  said  defendant,  did  or  would,  when  the  said  bill 
eidiange  was  so  presented  and  shown  for  payment  thereof  as  afore- 
'  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein 
*  1.  or  any  part  thereof,  but  then  and  there  wholly  neglected  and  re- 
80  to  do,  of  all  of  which  said  sevenil  premises,  the  said  defendant,  after- 
to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  {venue)  aforesaid,  had 
;  by  means  whereof,  &c. — [Slate  the  liability,  arid  promise  to  pay  on 
f,  as  ante,  147,  and  then  add  a  coitnt  on  the  bill  as  accepted  gener- 
[,  as  ante,  144,  stating  the  etidorsement  concisely,  a>s  below,  and  then 
^  money  counts,  count  for  interest,  account  stated^  and  breach,^ 

• 

a  second  or  subsequent  count  on  the  same  bill  it  is  advisable,  in  order  Short  in- 
M  unnecessary  prolixity  and  expense,  to  state  the  indorsements  dorsementa 

thus  :Jj— And  the  said  E.  F.  then  and  there  indorsed  and  delivered 
—  last-mentioned  bill  of  exchange  to  G.  H.  who  then  and  there  indorsed 
delivered  the  same  bill  to  one  I.  K.  who  then  and  there  indorsed  and  de- 
the  same  bill  to  the  said  plaintiff. 

[ind  the  said  person  so  using  the  name,  style,  and  firm  of  G.  H.  and  Co.  Indorae- 
wd  the  said  G.  H.  and  Co.)  to  whom  *or  to  whose  order  the  said  sum  of  ™?^**  ^^ 
"*m  the  said  bill  of  exchange  specified,  was  so  directed  to  be  paid  as  r  #155  i 
^   afterwards,  and  before  the  payment  of  the  said  sum  of  money  in 


If  plaintiff  be  ucond  indorsee,  state 
indanement,  as  in  the  last  prece- 

Kis  not  neoesBsry  to  state  that  onepart- 
liected  for  himself  and  00-partners,  it 
^WiM^that  all  indorsed,  4  Campb. 


78;  2  Campb.  604,  as  to, statement  and  proof 
of  indorsement  being  made  by  persons  using  a 
firm.  2  Dow.  &  Ry.  281;  1  B.  &  C.  146.  A 
Tariance  in  the  description  of  indorser's  name, 
is  sometimes  inunaterial.    1  Stark.  47. 


1^  DECLARATIONS  IN  A0BUIfP8IT. 

Qv  ziiiiAKD  the  said  bill  of  ezohaAge  specified,  U>  wit,  on  the  day  aiid  jear  a&raeaad,  s4 
uouuLNos.  ^^'  (v^'^i^)  aforesaid,  indorsed  the  said  bill  of  exchange,  acc(»diDg  to  tli^ 
said  usage  and  custom  of  merchants,  and  hj  that  indorsement  then  und  tkm 
ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  exchangi 
specified,  to  be  paid  to  the  said  plaintiff,  and  then  and  there  deliTered  ths 
said  bill  of  exchange,  so  indorsed,  to  the  said  plaintiff 

Indorse-  And  the  said  E.  F.  to  whom  or  to  whose  order  the  payment  of  tlie  saii« 
me&t  byftn  gum  of  money  in  the  said  bill  of  exchange  specified,  was  by  the  said  bill  oC 
*^^^^^'  exchange  to  be  made  after  the  making  of  the  said  bill  of  exchange,  and  befiaua., 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  dM.. 
and  year  aforesaid,  at,  &c.  aforesaid,  by  one  G.  H.  then  and  there  being  kt. 
agent  in  that  behalf,  indorsed  the  said  bill  of  exchange,  according  to  the  im 
age  and  custom  of  merchants,  by  which  said  indorsement  he  the  said  £.  F* ,, 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  hSl 
of  exchange  specified  to  be  paid  to  the  said  plaintiff)  and  then  and  there  de-. . 
livered  the  said  bill  of  exchange,  so  indorsed  as  last  aforesaid,  to  the  siii 
plaintiff. 

By  indor-  77ie  coses  uppn  this  subject  are  collected  in  Bailey  en  BiQs,  22  ond  2S| 
w  oVa^fi  «.  i.  Chitty  an  Bills,  1th  edition,  64, 65.  Selw,  K  P.  287.  1  Omyk 
payable  to'  ISO  and  180.  The  result  of  the  decision  seems  to  be,  that  the  heUer 
the  ordfT  may  recover  against  the  drawer  or  acceptor,  or  other  party  aware  at  tki 
of  a  ficti-^  ^^^  ^^  f^  payee  was  Jictitious,  upon  a  count  on  the  biU  stating  itts, 
ee,  against  fi'^^^  ^^^^  payable  to  bearer,  or  on  the  counts  for  money  had  and  received; 
drawer  or   see  Vere  V.  Lewis,  8   T.  R.  183.     Minet  v.  Gibson,  3   T.  R.  481.    1 

^to'the  ^^'  ^^'  ^^^'  ^^^^  ^'  Emmet,  *1  Hen.  Bla.  313.  Bennett  y.  Far- 
|bot5  nell,  1  Campb,  130  and  180,  where  see  the  form  af  other  special  count*. 
r  *156  1  'Ste  other  fonns,  1  TVentw,  267,  270. 

Bj  indoxw  The  modes  of  declaring  at  the  suit  of  an  indorsee  of  an  executor  er  adr 
aee  of  an  minisiraior,  may  be  cottected  from  the  precedents  on  promissory  notes' 
SmSlS^'''  ««^«>  128,- 129,  140,  141, 142;  and  see  1   Wentw.  88t. 

trator. 

Partial  in-  The  mode  of  stating  a  partial  indorsemefit  of  a  bill  of  exchange,  wiU 
dorsement.  ^  ^^  same  OS  m  the  case  of  a  promissory  note,  ante,  128. 

Payee  [Conwiencement  as  directed  ante,  115.] — For  that  whereas  the  said  de- 

^"^  fendant,  heretofore,  to  wit,  on,  &c.  at  London,  that  is  to  say,  at,  &c.  aocord- 
default'of  ^g  ^  ^^^  usage  and  custom  of  merchants,  from  time  immemorial  used  and 
aooeptanoe  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange,  in  writ- 
(«).  ing^  bearing  date  the  day  and  year  aforesaid,  and  then  and  there  directed  the 

said  bill  of  exchange  to  one  £  F.  (by  name  and  addition  of  Mr.  E.  F.  Mer- 
chant, Tower  Hill,  London)  by  which  said  bill  of  exchange,  he,  the  said  de- 
fendant, then  and  there  requested  the  said  E.  F.  {two)  months  after  the.  date 
thereoJT,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of  — /.  for  Talue  re> 
ceived,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 

(I)  Thif  form,  though,  io'metimes  adopted,  7th  edit  196  to  240.    8  edit  370  to  873.    It 

Ib  not  pcoceopry;  it  may  be  stated  that  the  is  no  plea,  that  a  reaaonable  time  between  thi 

principal  indorsed  without  notioing  the  agent  dishonor  and  plea  had  not  eU^ieed.  8iggecs  e. 

2  Campb.  694;  4  Oampb.   78;  Ante,  117,  n.  Lewis,  1  Crompt  M.  k  Ross.  870,  oTeBnilii^ 

(a).  Walker  v.  Barnes,  1  Manh.  £^  86;  5  Xunt 

<u)  Am  to  thisooaat,  sss  Gbitlgr  on  Billt,  24a  8  East,  481. 
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indC  And  the  said  pkmtiff  ayeis,  tbat  afterwards,  aod  before  the  pay-  o"  j^jj^sd 
Ihitrfdiesadd  sum  of  money  in  tdbe  said  bill  of  exchange  specified,  to  wit,  e^c^qL 
it  (it),  at  Tower  Hill,  London,  aforesaid,  to  wit,  at,  kc.  aforesaid,  (:r), 
mi  bill  af  exchange  was  presented  and  shown  to  the  said  E.  F.  for  his 
ice  tbereof  according  to  the  usage  and  custom  of  merchants,  and  the 
£.  F.  WHS  tiien  and  there  required  to  accept  the  same ;  but  that  the  said 
.F.  did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange 
I  ao  presented  and  shown  to  him  for  his  acceptance  thereof,  as  aforesaid, 
ULj  time  afterwards,  accept  the  saYne,  or  pay  the  said  sum  of.  money 
specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected 
ffefbsed  so  to  do^,  of  all  which  said  several  premises,  the  said  defendant 

irds,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  "^aforesaid,  [  =^157  ] 
'!iodoe(y);  by  means  whereof,  Ac. — [State  liability,  and  promise  to 
m  reqttestj  as  ante,  151,  and  if  the  drawer  had  no  effects  in  hands  of 
?,  ofid  notice  of  non-acceptance  cannot  he  proved,  add  a  count  like 
\titsi  precedent,  and  conclude  wiih  counts  on  the  consideration  of  the 
'mi  the  money  counts,  account  stated,  and  breach.^ 

[Fint  count  same  as  the  last  precedent,  second  count  same  as  the  last,  The  like 
asterisk,  and  then  proceed  as  follows :] — And  the  said  plaintiff  with  aver- 
that  at  the  time  of  the  making  of  the  said  last-mentioned  bill  of  ex-  ^^fend^* 
md  from  thenoe  until,  and  at  the  time  when  the  same  was  so  pre-  had  no  ef- 
iDd  shown  to  l^e  said  E.  iF.  fi^r  his  acceptance  thereof  as  aforesaid,  he  ^^^  '^^ 
'  E.  F.  had  not  in  his  turnds  any  effects  of  the  said  defendant,  nor  had  ^^/^\ 
sired  any  consideration  from  the  said  defendant  for  the  acceptance  or 
It  by  him  the  said  £.  F.  of  the  said  last-mentioned  bill  of  exchange, 
the  said  defendant  sustained  any  damage,  by  reason  of  his  not  hay- 
notice  of  the  non-acceptance  by  the  said  E.  F.  of  the  said  last-men- 
UU  of  exchange;  of' all  which  said  several  premises  he  the  said  de- 
sfterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  no- 
\fj  means,  &c.— [iSSfo/e  liability,  aiid  promise  to  pay  on  reqiiest,  as 


mcemefii  as  directed  ante,  115.] — For  that  whereas  the  said  de- 
heretofore,  to  wit,  on,  &c.  {date  of  bill)  at  London  (place  where 
.)  that  is  to  say,  at,  &c,  (venue)  according  to  tlie  usage  and  custom 
'  fcots,  from  time  immemorial  used,  and  approved  of  within  this  king- 
ttade  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day 
Aerein  mentioned,  to  wit,  the  day  and  year  aforesaid  (a),  and 
then  and  there  requested  one  E.  F.  (two)  months  after  the  date 
to  pay  to  the  siSd  plaintiff,  or  order,  the  sum  of — /.  for  value  re* 
itid  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
which  said  bill  of  exchange  the  said  E.  F.  afterwards,  to  wit,  on  the 


Payee 
against 
drawer,  on 
defatdt  of 
payment, 
where  bill 
payable 
generally. 


tbedty  of  presentment;  but  the  pre- 

^'ome  in  tbe  action. 
.^Bder  thjm  aTerment     plaintiff  may 
[^^Bdvit  ooald  not  be  fonad  to  giye  him 

in  tlie  usual  time.  8  B.  &  C.  887. 

itothiseoant   see   Chitty  on  Bills, 

B,d06,  Skh  edit.  856  to  8^,  468  to 

Mtes;  16  East,  43. 

^wiBoi  neni  to  be  nfioessary  to 


state  the  direction  to,  or  addition  of,  the 
drawee,  and  as  a  yariance  wonld  be  fatal,  it 
.  is  better  omitted.  It  seems  to  be  advisable 
not  to  state  acceptance;  Harris  v.  Packer, 
Parkes  r.  Edge,  8  Tyrw.  870,  864;  but  in  case 
of  an  acceptance  payable  at  a  particular 
place  a  presentment  there  or  to  the  drawee  in 
person  must  be  proved,  id.  ibid.;  Qibb  r. 
Mather,  2  Tyrw.  189. 
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OH  IKL4XD  Jay  and  jear  aforesaid,  at,  Ac.  (venue)  aforesaid,  upon  sight  thereof^ 
KxcBAxaL  ^^pted)  according  to  the  said  usage  and  custom  of  merchants  {by ;  and 
said  plaintiiF  avers,  that  afterwards,  when  the  said  bill  of  exchange  bec4 
du^  and  payable^  according  to  the  tenor  and  effect  thereof  (c),  to 
on,  &c.  ((/),  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  exchange  was  pi 
and  shown  to  the  said  E.  F.  for  payment  thereof,  according  to  the  said 
and  custom  of  merchapts,  and  the  said  £.  F.  was  then  and  there  reqiu 
to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
effect  of  the  said  bill  of  exchange ;  but  that  the  said  £.  F.  did  not,  nor  w< 
[  *158  ]  at  the  ^said  time  when  the  said  bill  of  exchange  was  so  presented  and  shoi 
to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  aflerwi 
pay  the  said  sura  of  money  therein  specified,  or  any  part  thereof,  but 
and  there  wholly  neglected  and  refused  so  to  do,  of  all  which  said  sei 
premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at, 
aforesaid,  had  notice*  ;  by  means  whereof,  Ac. — [State  defendant's  \ix 
and  promise  to  pay  on  request,  as  ante,  151.     If  it  be  doubtful  whether 
notice  to  the  defendant  of  non-payment  can  be  proved,  and  the  defei 
had  no  x^ffecU  in  the  hands  of  the  drawee,  add  a  count  like  the  pi 
post,  159,  and  then  insert  counts  on  the  consideration  of  the  bill 
plaintiff  and  defendant,  and  the  money  counts,  account  stated,  and  breach.] 


Payee 
against 
drawer,  on 
de&ult  of 
payment 
where  bill 
accepted 
pay&le  at 
apartica- 
lar  place 
(1). 


[  ♦ISO  ] 


[Commencement  as  directed^  ante,  115.] — For  that  whereas  the  said 
fendant,  heretofore,  to  wit,  on,  Ac.  {date  of  bill)  at  London  {place  tti 
made)  that  is  to  say,  at  &c.  (venue)  according  to  the  usage  and  custcxn 
merchants,  from  time  immemorial  used  and  approved  of  witliin  this  kingdoi 
made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  therebj 
then  and  there  requested  one  E.  F.  {two)  months  after  the  date  thereof,  to  pq 
to  the  said  plaintiff  or  order,  the  sum  of —  /.  for  value  received,  and  then 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff,  which  said  bill 
exchange  the  said  £.  F.  afterwards,  to  wit,  ou  the  day  and  year  aforesaid, 
kc,  {venue)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the 
4isage  and  custom  of  merchants,  payable  at  Messrs.  Esdaile  and  Co.'s 
ers,  Lombard-street,  London,  {as  in  the  bill) ;  and  the  said  plaintiff  av( 
that  afterwards^  when  the  said  bill  of  exchange  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  to  wit,  at  the 
Messrs.  Esdaile  and  Go.'s  bankers,  Lombard-street,  London,  afoi 
that  is  to  say,  at,  &;c.  {venue)  aforesaid,  the  said  bill  of  exchange  was  dulj 
presented  and  shown  for  payment  thereof,  according  to  the  said  usage 
custom  of  merchants,  and  paynaent  of  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  was  then  and  there  duly  rd^uircd ;  but  that  ncitb( 
said  jMessrs.  Esdaile  and  Co.  nor  the  said  E.  F*  nor  any  other  person 
persons  on  behalf  of  the  said  E:  F.  did  or  would,  at  the  said 
♦when  the  said  bill  of  exchange   was  so  presented  and  shown   for  pay- 


(6)  When  the  bill  is  accepted  f^enerally, 
though  usual  to  state  the  acceptance  as  in  this 
precedent,  this  is  unnecessary;  and  if  there 
be  any  doilbt  as  to  the  proof  of  the  acceptance, 
it  IS  better  to  omit  the  aUegation.  The  statement 
of  it,  however,  would  not  render  it  incumbent 
on  the  plaintiff  to  prove  the  acceptance.  4  B. 
k  C.  812. 


(c)  The  words  in  italic  are  unnccrestfy. 
and  may  be  omitt  d,  and  should  be  so  wl 
the  presentment  was  on  the  proper  day. 

(d)  This  is  to  be  the  third  day  of  ;n^ce,i 
less  that  was  a  Sunday  or    gnood  Friday, 
Christmns-day,  and  then  on  the  day 
but  a  mistake  in  this  respect   is  not  fktaL 
Bingh.  28.  Ante,  118,  n.  (b). 


(1)  See  ante,  157»  n.  (a). 
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thereof  83  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  ok  inland 
of  money  therein  specified,  or  any  part  thereof,  but  then  -and  there  whol-   *^^^ .°' 
neglected  and  refused  so  to  do ;  of  all  which  said  several  premises  the  said  ^ 
' int  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  had 
&,  by  means  whereof^  &c. — [State  liability,  and  promise  to  pay  on  re- 
L  as  ante,  151,  and  add  a  count  as  on  a  bill  presented  for  payment,  omit-  ' 
the  acceptance ;  and  if  defendant  had  no  effects  in  drawee's  hands  add 
its  like  the  next  precedent,  and  counts  on  the  original  debt,  money  counts, 
It  stated,  and  breach.] 

[Stone  as  the  precedents,  ante,  157,  to  the  *in  page  158,  aiid  then  pro-  Payee 
'as  follows :] — And  the  said  plaintiff  avers,  that  at  the  time  of  the  mak-  ^"^ 
;of  the  said  last-mentioned  bill  of  exchange,  and  from  thence  until  and  at  default 'of 
time  when  the  same  was  so  presented  and  shown  to  the  said  E.  F.  for  pay-  payment, 
thereof  as  aforesaid,  he  the  said  E.  F.  had  not  in  his  hands  any  effects  ^  ^!jjl?*" 
[die  said  defendant,  nor  had  he  received  any  consideration  from  the  said  de-  had  no  ef- 
it,  for  the  acceptance  or  payment  by  him  the  said  E.  F.  of  the  said  fects  in 
itioncd  bill  of  exchange,  nor  hath  he  the  said  defendant  sustained  any  ^^  °^ 
by  reason  of  his  not  having  had  notice  of  the  non-payment  by  the 
F.  of  the  said  sum  of  money  in  the  said  last-mentioned  bill  of  ex- 
»ge  ♦specified ;  all  of  which  said  several  premises  he  the  said  defendant  [  *160  ] 

to  wit,  on  the  day  and  year  last  aforesaid,  &c.  aforesaid,  had  no- 
i;  by  means,  &c. — [^State  liability,  aiid  promise  to  pay  on  request,  as 

ifler  first  count  stating  presentment  for  payment,  and  default,  and  Payee 
liability  and  promise,  as  ante,  157,  add  a  count  stating  the  bill  and  ^^^  ^^ 
^  to  plaintiff ,  as  ante,  157,  and  then  proceed  as  follows ;] — And  the  mdoraer, 
pUntiff  avers,  that  afterwards,  and  before  the  payment  of  the  said  sum  when 

ij  in  the  said  last-mentioned  bill  of  exchange  specified,  to  wit,  on  the  ^q^J^^^^ 
and  year  aforesaid,  on  divers  other  days  and  times  between  that  day  be  found  to 
the  time  when  the  said  bill  of  exchange  became  due  and  payable,  accord-  acceptor 
to  the  tenor  and  effect  thereof,  atfd  also  at  the  time  when  the  said  bill  of  P*^  ^*^* 
did  so. become  due  and  payable,  to  wit,  on,  Ac.  (^day  when  it  fell 

I,  diligent  search  and  enquiry  was  made  after  the  said  E.  F.  at,  (No.  1, 
He  Chapel,  Knightsbridge,)  aforesaid,  and  elsewhere,  in  order  that  the 
kstrmentioned  bill  of  exchange  might  be  presented  and  shown  to  the 

II.  F.  for  his  acceptance  and  payment  thereof,  according  to  the  said  usage 
)m  of  merchants ;  but  that  the  said  E  F.  could  not  on  such  search 
liry  be  found,  nor  hath  he  at  any  time,  since  the  making  of  the  said 

if  eichangc,  hitherto  accepted  the  same,  or  paid  the  said  sum  of  money 
an  specifi«i,  or  any  part  thereof:  of  all  which  saiil  several  premises  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 

l,  had  notice,  by  means  whereof,  ka. — [State  liability,  and  jyromise 

on  request,  as  ante,  151.] 

^ier  stating  in  one  cmvnt  the  presejilmcnf  a?fd  not  Ire  as  usual,  anfe^  uy  payee 
\add  a  cmint  stating  the  indorsement  to  plaintiff  shortly,  as  ante,  154.  or  indorsee 
then  proceed  as  follows  :]-^And  the  said  plaintiff  further  saith,  that  J^J^^^ 

VImo  this  count  •is  adyisable,  Bee  Chitty      cd,  the  «Ue|rat*ion  as  to  proscntment  for  aooept- 
\  7th  edit  504,  in  notes.      See  also  1      ance  will  of  course  beoralttecl. 
tii,  831.     If  the  bill  has  been  accepU 
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OS  ixLAXD  afterwards,  when  the  said  IhII  of  exchange  became  due  and  payable,  acoa4> 
ixchLqe.  ^°8  ^  ^^^  tenor  and  effect  thereof,  to  wit,  on,  &c.  he  the  said  plaintiff 
reidj  and  willing,  in  due  manner,  to  present  and  show  the  said  bill  of 


^"h^*if  ^'^'    change  to  said  G.  H.  for  payment  thereof,  and  to  demand  of  the  said  G.  Hi 
diupeiwed    P^^J™®!^*  of  the  Said  sum  of  money  therein  specified,  according  to  the  tenor 
with  pre-    and  effect  thereof,  and  would  accordingly  have  presented  the  same  to  the  said 
wentmeDt    (J.  jj.  and  have  demanded  payment  thereof,  to  wit,  at,  &c,  aforesaid,  where- 
mexucT)*  ^^  ^^  ^^  defendant  then  and  there  had  notice ;  but  the  said  defendant  tba 
and  there  requested  the  said  plaintiff  not  to  present  the  bill  of  exchange  tod* 
said  G.  H.  for  payment  thereof,  and  then  and  there  wholly  dispen^  with, 
and  discharged  the  'said  plaintiff  from   the  presentment  of  the  said  last*: 
mentioned  bill  of  exchange  to  the  said  G.  H.  for  payment  thereof;  by  meav 
whereof,  after  the  said  bill  of  exchange  became  due  and  payable,  acoordi^ 
to  the  tenor  and  efiect  thereof,  to  wit,  on  tlie  day  and  year  laist  aforesaid,  at^ 
[  *161  ]  &c.  aforesaid,  tthe  said  defendant  became  liable,  &c. — [State  defendants 
liability,  and  promise  to  pat/  on  request,  as  ante,  151.] 

Payee  or         [State  the  drawing  of  the  bill,  and  presentment  for  payment  and  cC»- 

asaS^      AoMor,  as  ante,  167,  and  then  proceed  as  follows :] — And  thereupon  after- " 

drawer  or   wards,  to  Wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid,  the  said 

indorser,     bill  of  exchange  was  duly  protested  for  non-payment  thereof,  according  to  the 

protM?  for  ^^"^  ^^  ^^^  Statute  in  such  case  made  and  provided,  of  all  which  said  several 

non-pay.    premises  the  said  defendant  afterwards,  and  within  fourteen  days  then  next  fol- 

ment  (^).    lowing,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  had  notice; 

by  means  whereof,  &c. — [StcUe  liability,  and  promise  to  pay  on  request,  as 

ante,lSl,  and  then  add  a  count,  omitting  the  statement  of  theprofestj 

as  ante,  157.] 

Indorsee  [  This  count  resembles  that  by  the  payee,  afite,  166,  inserting  the  in- 

^wCT  or  ^^sements,  after  the  statement  of  delivery  to  t fie  payee.     See  forms  of 

indorser.  indorsements,  ante,  152.Vo  155.     If  the  action  is  against  an  indorser, 

on  default  t/ien,  instead  of  stcUing  that  tt\e  defendant  drew  the  bill,  state  that  ths 

tnc^^^  rfroirer  drew  it,  and  show  that  the  defefidatU  indorsed  it.\ 

MahisT  f  This  count  resembles  that  by,  the  payee,  ante,  156,  stating  the  w- 
drawer»  en  dorsemcfits,  as  ante,  152,  to  155,  after  the  drawing  the  bill,  and  befon 
default  of    the  averment  of  presentment.] 

acceptance, 

[  *162  ]  [*This  count  resembles  that  by  the  payee,  ante,  157,  inserting  the  indorse- 
Wg'S)*  ™^°**-  S^  f^*"™  ^f  indorsements,  152  to  155.  If  the  action  be  against  aa 
effects  in  iudorser,  then,  instead  of  stating  that  the  defendant  drew  the  bill,  state  that 
hands  of     the  drawer  drew  it,  and  show  that  the  defendant  indorsed  it.] 

drawee. 

aga?^  [This  count  resembles  that  by  the  payee,  ante,  157;  inserting  the  indorse- 

drawiror  ments.  See  form  of  indorsements,  ante,  152  to  155.  If  the  action 
d^&T^  °^  ^®  against  an  indorser,  then  instead  of  stating  that-  the  defendant  drew 
paymtnt  ^^^  ^^^^y  ***^  ^^^^  ***®  drawer  drew  it,  and  show  that  the  defendant  ia- 
wjbere  biu   dorsed  it.] 

payable 

8«nwally.        (/ )  See  a  diflferent  fcrm,  1  Wentw.  822.  W.  8.  c.  17,    Chitty  on  Bills,  7th  edit.   219, 

{g)  As  to  the  statement  of  the  protest  for     &o.  8  edit  692,  &c.;  2  Esp.  Bep.   550;   BajL 
the  non-paymeat  of  an  inlaiid  hill,  see  9  4t  10     on  Bills,  127.    It  is  hi  gtoeral  lumecevary. 
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pUooanttttobe  framed  like  that  at  the  suHof  payee,  ante,  169,  ttal^  ^  "^^^ 

[that  tile  defendant  drew  the  bill,  and  showing  the  indorsements  to  the  J^[^],^ 
as  ante,  152  to  155 ;  and  that  the  defendant  had  no  effeote  in  the  indonee 
of  tbe  drawee,  as  ante,  159.]  against 

drawer  or 

[Commencement  by  barofi  and  feme  as  ante,  95^]— For  that  whereas  defeuit, 
6.  H.  heretofore,  and  while  the  said  E.  waff  sole  and  unmarried,  to  wit,  payment 
kie.at,  ke.  made,  ic. — [Describe  the  making  and  delivery  of  the  bill,  ^^^J*'' 
tazkoe  and  indorsement,  liability  and  promise  to  pay  the  bill  to  the  wife  pi^^^, 
flble,  as  in  the  precedent,  ante,  144 ;  and  when  the  wife's  name  is  men-  Indorsee 
Bay,  "  whilst  she  was  sole  and  unmarried."     Then  add  the  money  *g*^"*«* 
on  promisea  to  the  wife  when  sole,  accoount  stated,  and  breach,  as  de&uK,' 

95.]  payment, 

•  wher«  de- 

that  whereas  the  said  defendant,  heretofore,  and  whilst  the  said  E.  ^  j^^ 
ftdeand  xmmarried,  to  wit,  on,  &o..at,  &o.  made,  &c. — [Describe  the  effsets  in 

aad  delivery  of  tie  bill,  and  indorsements,  as  supra,  and  ante,  157,  ^^  ^ 
t*  aod  dien  aver,  that  after  the  intermarriage  of  the  plaintiffi,  the-  bill  By  baron 
IfRsented  for  payment,  and  dishonored,  ^d  notice  given  to  defendant,  and  feme, 
illat  thereby  defendant  became  liable  to  pay  the  plaintifi,  in  riffht  of  the  P^?^'  ^^ 

t  ^^2  •  J-     1        xi.  jj  ^  X  •        indorsee 

lad  promise   aooordingly;  then  add  the  money  counts  on  promises  before  mar- 
ip&  while  sole,  and  breach,*  as  ante,  95,  136.]  riage, 

against 

tliat  whereas  one  S.  B.  before  the  intermaxriage  of  plaintiff  with  one  ^^ 
to  wit,  on,  &;c.  at,  &c.  according  to  the  usage  and  custom  of  merchants,  By  baron 
made  her  certain  bill  of  exchange,  and  then  and  there  directed  the  a^dfeni«» 
to  defendant,  by  which  said  bill  the  said  S.  then,  and  there  requested  ^donee, 
tdantto  pay,  three  months  after  the  date  thereof,  to  A.  J.  or  her  order,  against 
far  value  received,  and  delivered  the  said  bill  to  the  said  A.  which  d^^^eror 
Ul  die  said    defendant    afterwards,  to  wit,  on    the    day  and    year  wh^bUl 
lMid,at,&c.  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  became  due 
[inigB  and  custom  of  merchants ;  and  plaintiff  avers,  that  afi«r  die  mak-  ^^er  the 
''"  said  bill,  and  before  the  same  became  due  and  payable,  according  to  ^^^^"^ 
fr  aod  effibct  thereof,  to  wit,  on,  &c,  at,  &;c.  he  the  said  plaintiff  inter-  [  #168  ] 
with  the  said  A.  J.;  by  means  whereof  the  said  defendant,  after  the  By  hus- 
of  the  said  plaintiff  with  the  said  A.  to  wit,  on  the  day  and  year  l>aiyi  alone, 
I,  at,  &c.  aforesaid,  became  liable  to  pay  to  the  said  plaintiff  the  said  married^ 
itf  money  in  the  said,  bill  specified,  according  to  the  tenor  and  e&ct  of  bdbre  the 
"Mdbill,  and  of  his  the  said  defendant's  said  acceptance  thereof ;  and  be-  ^^^^  ^ 
liable,  he  the  said  defendant,  in  consideration  thereof  afterwards,  and  ^^  ^^ 
iie  intermarriage  of  the  said  plaintiff  with  the  said  A.  to  wit,  on  the  - 
[lod  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
{ffomised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
^)ecified,  according  to  the  tenor  and  effect  of  the  said  bill,  and  of 
aaU  defendant's  said  acceptance  thereof. 

^  against  baron  and  feme  as  ante  96.] — For  that  where-  Against 
G.  H-  heretofore,  and  whilst  the  said  E.  was  sole  and  unmarried,  to  ^^^  ^^ 
4c  at,  &c.  tnade,  &c. — [Describe  the  making  of  the  bill,  delivery  ^ju  ^^ 
and  acceptance  by  JB^  while  sole  and  unmarried^  indorsement  to  oeptedl^ 

her,  befbira 
■dib  13e»  sail  vol.  i  176.  (k)  See  1  B.  &  A.  213,  showing  th«  ooxrect- her  ootuu 

k  A.  21&.  neaa  of  thia  Ibnn.  tvze. 

roL  n.  16 
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CHAJNOI. 


^1.?!'^  P^i^ify  <^^  ^^  liability  and  promise  to  pay,  whilst  sole  and  unmanH 
as  ante,  149,  ^c;  and  then  add  the  money  counts,  and  account  staiMf 
the  feme,  whilst  sole  and  unmarried,  and  conclude  with  the  breack^ 
ante,  97,  Lil.  Ent,  27.  It  seems  that  a  count  cannot  be  added  an  a 
mise  by  husband  and  wife,  after  the  marriage,  1  Taunt,  212.] 


By  8ur- 

viring 

payee,  or 

against 
aooeptor. 


[♦164] 

By  BurviT- 
ing  part- 
ner, payee 
or  indor- 
see, against 
drawer  or 
indorser, 
where  bill 
became 
due  after 
the  death 
of  the  de- 
ceased 
partner. 


Against  a 
sarviving 
acceptor 
(0. 


Against  a 
BorviTing 
drawer  or 
indorser, 
where  bill 
dishonored 
in  lifb-time 
of  the  de- 
ceased. 

Against  a 
surviving 
drawer  or 
indorser, 
where  bill 
was  dis- 
honored af- 
ter the 
death. 


[Commencement  as  ante,  91.] — For  that  whereas  <me  £.  F.  heretofin^ 
and  in  the  life-time  of  one  G.  H.  since  deoeafied,  and  whom  the  oM 
phuntiff  hath  survived,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [DescrAe  tk 
making  and  delivery,  acceptance  and  indorsement,  €is  ante,  152,  onrf  tkSi 
state  the  liability  and  promise  to  pay  plaintif  and  the  said  G.  £f.  mi 
deceased  in  the  life-time  of  the  said  G.  H.  according  to  the  teftor  of  di 
bUl  as  ante,  145.] 

^iCommence  the  declaration  with  counts  on  the  original dei^,  ifomf 
existed  between  the  defendant  and  the  plaintiff,  and  his  deceased  partmr 
with  an  appropriate  breach,  as  ante,  91,  and  then  proceed  asfoU&ws:}^ 
And  also  for  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-tiniKf 
the  said  G.  H.  since  deceased,  and  whom  the  said  plaintiff  hath  survived,  to  «^ 
on,  &c.  at  &c,  made,  &c. — [Describe  the  making  and  delivery  of  the  bill,  »• 
ceptance,  and  endorsement,  as  ante,  157,  162,  and  then  aver,  that  after  dti 
death  of  the  said  G.  H.  the  bill  was  presented  for  payment  and  refosed,  ui 
notice  given  to  the  defendant,  as  ante,  157,  and  then  state  the  liability,  aiid]»o* 
mise  to  pay  plaintiff  alone,  as  ante,  151.  Insert  the  money  counts,  and  m-  \ 
count  stated,  on  promises  to  plaintiff  alone,  with  a  corresponding  breaditf! 
ante,  92.]  •    | 

For  that  whereas  one  E.  F.  heretofore,  and  in  the  life-time  of  one  G.  E I 
since  deceased,  to  wit,  on,  &c,  at,  &c.  made,  &c. — Describe  the  making,  ^ 
livery,  acceptance  by  defendant,  '^  and  the  said  G.  H.  since  deceased,  in  Ml 
Ufe-time,"  and  indorsement  and  liability,  and  promised  by  defendant  and& 
H.  since  deceased,  to  pay  according  to  the  tenor  and  effect  of  the  bill,  as  ante, 
144,  and  then  insert  common  counts  on  promises  by  defendant  and  the  4le- 
ceased,  and  breach,  as  ante,  94,  and  if  it  be  material  to  give  in  evida)oe& 
cause  of  action  or  acknowledgment  since  the  death,  add  counts,  as  ante,  94.] 

For  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  hereto- 
fore, and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  &c.  at  &q.  made,  Ac.-^ 
[Describe  the  making,  delivery,  acceptance,  indorsement,  presentment  bt 
payment,  dishonor,  notice  to  defendant  and  E.  F.  since  deceased,  and  their  li- 
ability, and  joint  promise  to  pay  on  request,  as  ante,  1^1,  and  then  insot 
counts  on  promises  by  both  partners,  and  breach,  as  ante,  94.] 

[If  there  was  any  contract  between  the  plaintiff  and  the  defendant,  andiis 
deceased  partner  inaependently  of  the  bill,  begin  the  declaration  with  coante 
thereon,  promises  by  both  partners,  and  breach,  as  ante  94,  to  the  words  '*  to 
the  damage,  &c."  and  then  proceed  as  follows :] — And  whereas  also  the  said 
defendant  and  the  said  E.  F.  since  deceased,  heretofore  and  in  the  life-tiirfeaf 
the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the  making  and 
delivery,  acceptance^  and  indorsement,  as  ante,  157 ;  then  state  the  presentr 

(/)  There  ii  no  ooeaaion  to  rae  the  deftnd*     tice  the  deoeiMd,  no  1  B.  &  Aid,  224,  211 
ant  as  sorviving  acceptor,  or  in  uj  way  to  no- 
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far  pajHifflit,  after  the  death  of  the  said  *E.  P.  and  notice  to  defend-  <>»  "'^^^^ 
or  sorriTor,  and  his  separate  liability)  and  promise  to  pay  on  request,  na  xxchanoi. 
162,  and  then  insert  common  counts  on  his  separate  promise,  and  breach 
tk  last  set  of  promises.] 

[Qmmencpnent  by  assignees  as  ante,  97.] — For  that  whereas  one  G.  By  aasign- 
heretofore,  and  before  the  said  B.F.  became  bankrupt,  to  wit,  on,  &c,  at,  ees  of  a 
mideAc.— j[describe  the  making  and  delivery  to  payee,  defendant's  ac-  ^^^^^g. 
' — J,  indorsement  to  E.  F.  before  he  became  bankrupt,  and  defendant's  oeptor(m). 
and  promise  to  pay  him,  as  ante,  152,  and  then  add  common  counts 
to  bankrupt,  before  he  became  bankrupt,  and  breach,  as  ante,  97, 
it  be  material,  to  give  in  evidence  a  promise  of  admission  since  the 
r,  add  counts,  as  ante,  99.  j 

\fU  there  was  any  contract  between  the  bankrupt  and  the  defendant,  inde-  By  aMign^ 
'  iHj  of  the  bill,  begin  the  declaration  with  counts  thereon,  on  promises  ^  againat 
bankrupt  before  his  bankruptcy  and  breach,  as  ante  97^  then  proceed  indomr?*^ 
iDowa :] — And  whereas  also  the  said  defendant,  heretofore,  and  before  the  where  bill 
£  F.  became  bankrupt,  to  wit,  on,  4;c.  at,  &o.  made,  &c. — [Describe  the  J^  ^ 
of  the  bill,  delivery  to  payee,  acceptance,  and  indorsement  to  E.  F.  ^^rtbie 
ids  bankruptcy,  the  presentment  for  payment,  after  E.  F.^s  bankruptcy,  bankrupt- 
the  dishonor  and  notice  to  defendant,  and  then  state  the  defendant's  lia-  ^J- 
f,  and  promise  to  pay  plaintiff  as  assignees ;  and  counts  for  money  paid 
as  assignees,  had  and  received  to  their  use  as  assignees,  account 
▼ith  them  as  such,  and  breach,  as  ante,  99] 

lOmnmencement  as  ante,  101.] — For  that  whereas  one  E.  P.  heretofore,  By  execn^ 
[in  the  life-time  of  the  said  G.  H.  since  deceased,  to  wit,  on,  &c.  at,  *^T?i*^r 
^maoe,  4c. — [Describe  the  making  and  delivery,  acceptance,  and  indorse-  ©f  payee  or 
^  of  the  bill,  as  ante,  152,  and  then  state  the   liability,  and  promise  indorsee 
to  Ae  deceafled  in  his  life-time,  according  to  the  tenor  and  eflFect  *g«j^*  *^ 
bill,  88  ante,  144,  and  add  money  counts,  and  accounts  stated  on  ^^ 
s  to  the  deceased,  as  ante,  101 ;  then  state  breach  and  profert  at 
of  the  executor,  as  ante,  102 ;  or  at  the  suit  of  an  administrator,  as 
110.1 

'"  tkere  was  any  debt  between  the  deceased  and  the  defe?idant,  before  [  *166  ] 
wts  ghen,  commence  the  declaration  with  counts  pn  promises  to  By  execu* 
fed,  and  the  proper  breach  thereof,  as  ante,  101,  and  then  pro-  *®r  ?!1*^^ 
•jttfoUaws:] — ^And  also  for  that  the  said  defendant,  heretofore,  and  in  of  payee  or 
""a-time  of  the  said  E.  F.  deceased,  to  wit,  on,  <fec.  at,  &c.  made,  &c. —  incforsee, 
ibe  the  making  of  the  bill,  the  deliv^y,  acceptance,  and  indorsement,  Jg*i^* 
5, 152,  162,  and  then  aver  the  presentment  for  payment  after  the  death,  mdorser, 
[the  dishonor  and  notice,  and  the  consequent  liability,  and  promise  to  pay  where  biU 
executor  or  administrator,  on  request,  as  ante,  151;  then  add  ^^^^^'^^ 
fiir  money  paid  by  plaintiff,  as  executor  or  administrator,  money  had  death. 
fieived  to  plaintiff's  use  in  that  character,  and  account  stated  with  plain- 
^acatoror  administrator,  and  the  breach,  and  profert  applicable  to 
litter  counts,  as  ante,  102, 108,  109.] 

''St  set  of  counts,  on  promise  to  the  testator,  and  breach,  to  the  words 
^fte  damage,  Ac"  and  then  proceed  as  foUows:'] — ^And  also  for  that. 

(m)  See  ante,  toL  I  10. 
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ULAVD 

or 
Mxxauxam, 

By  execu- 
tor or  od- 
miniatni- 
tor, 

agaiiMi  ac- 
ceptor, on 
a  pTomiatt 
to  plaintiff 

oat  of  the 
Btatttte  of 
limitationa 


r  *i67  ] 

Ai^amatan 
executor  or 
adminia- 
tratorof 
acoeotoir. 


wherMfl  one  O.  H.  heretofore,  and  in  the  life-thne  of  the  said  A.  B. 
deceaaed,  to  wit,  on,  &o,  at,  &c.  made,  &c. — [  Describe  the  making^ 
atid  defendant^ 9  acceptance^  and  the  indorsement  to  A.  B,  as  ante, 
and  then  proceed  as  foUotts:] — By  means  whereof,  and^aocording  to 
sftid  usage  and  custom  of  merchants,  the  said  defendant  then  and  there 
came  liiwle  to  pay  to  the  said  A.  B.,  in  his  life-time,  the  said  sum  of 
in  the  said  last-mentioned  bill  of  exchange  specified,  according  to  the 
and  effect  thereof;  and  being  so  liable,  and  the  said  sum  o(  money  in  the 
mentioned  bill  of  exchange  specified,  being  and  remaining  wholly  due  and 
paid,  after  the  death  of  the  said  A.  B.  to  wit^  on,  kc,  (o)  at,  &a  a&l 
the  said  defendant,  in  consideration  of  the  premises,  undertook,  and  then 
there  &ithfully  promised  the  said  plaintiff,  as  executor  as  afcn^Hud,  to 
him  as  executor  as  aforesaid,  the  said  sum  of  money  in  the  said  last-menl' 
bill  of  exchange  specified,  when  he  the  said  defendant,  should  be  thereontoi 
terwaxds  requested. 

'  *[Commeneement  against  executor j  as  ante,  106.] — For  that  wi 
one  G.  U.  heretofore  and  in  the  life-time  of  the  said  £.  F.  since  deceased, 
wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the  making,  delivery,  E.  F.'s 
ceptance,  indorsement  to  plaintiff,  and  E.  F.^'s  liability  and  promise  to  pi; 
according  to  the  tenor  and  effect  of  the  bill,  aA  ante,  152,  and  add  the  mofiei 
counts  on  E.  F.'s  promise,  and  breach,  as  ante,  107.     If  it  be  material 
give  in  evidence  a  promise  bv  defendant,  as  executor,  add  a  count  on  the 
on  defendant's  promise,  nearly  as  ante,  166,  and  an  account  stated,  and 
as  ante,  107.] 


OVIOBBEOS 

BILLS  or 


Brairer 
againat 
aoceptor 
ofabUl 
drawn 
abrond, 
fcr  fi>r^;ii 
eoin,  paya- 
ble at 
uiaaoei 

(P)- 


IV.  ON  FOREIGN  BILLS  OF  EXCHANGE. 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  ke,  (o)  in 
beyond  the  seas,  to  wit,  at  [Amsterdam  (r)]  that  is  to  say,  at,  ^c.  {s) 
cording  to  the  usage  and  cust<»n  of  merchants,  from  time  immemorial 
and  approved  of,  made  his  certain  bill  of  exchange  in  writing,  bearing 
the  day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill  ol| 
exchange  to  the  said  defendant,  by  the  name  and  addition  of  Mr.  E.  F:  mer^ 
chant,  London,  {t);  by  which  said  bill  of  exchange,  he,  the  said  pIaiDtiI[' 
then  and  there  requested  the  said  defendant,  at  (two)  usances,  that  ia  to  wjf 
at  (two)  calendar  months  after  the  date  of  the  said  bill  of  exchange  (m),  ti 

ft 

drawn  abroad. 

(t)  The  Teniie  in  the  action. 

it)  Though  ninal,  it  la  not  neoeaaaiy,  in  i^ 
action  againat  the  aooeptor,  to  state  tbe  td£* 
tion,  but  it  ia  uaoal  to  do  ao  where  he  is  mis* 
described  in  the  bill,  ante,  145,  n.  (n). 

(«)  When  a  hill  is  payable  at  nmnee,  xk 
leniirth  of  such  naanoe  muflt  be  stated  o&  tfai 
declaration,  see  Chittj  on  Bills,  7th  edit  607. 
n.  {hy  8th  edit  404;  Bayl.  184,  185;  it  mi^ 
•be  described  concisdy  aa  ahoTO,  or  nnvre  Ib^ 
mally,  aa  note,  (r)',  next  page;  and  it  maj  bi 
better  to  adopt  tho  latter.  As  to  naanoea  it 
general,  see  Oiitty  on  Bills,  7th  cd.  266;  and 
as  to  forms  of  averment,  1  Wentw.  294,  296, 
819.;  Chit,  on  Bills,  7th  «lit  507,  n.  {h).  m 
adit  404,  682.;  Bayl.  172. 


Cn)  Aa  to  the  use  of  this  oount,  sea  notea, 
ante,  140;  and  8  East,  409;.Willes,  29.  It 
ia  daagerona  to  inaert  it  or  any  ooimt  on 
promiaa  to  the  exeoutora,  unless  there  b«r  some 
■obttaatiTa  promise  to  them,  aa  it  sabjects 
them  to  ooeta  in  the  erent  of  a  rerdict  or  non- 
■ait    See  9  B.  &  C.  667.    Ante,  102. 

(o)  Any  day  befbre  the  title  of  the  declare 
tion  will  do. 

(p)  Though  the  bill  be  in  a  ibrekrn  lan- 
guage, it  may  be  atated  in  EngliaL    Wightw. 

(q)  Aa  to  the  date  see  Chitty  on  Bills,  7th 
Sdit  854.;  Bayl.  174.;  Ante,  115,  145. 

(r)  As  to  the  place,  see  Chitty  on  Bills, 
Ttii  edit  856.;  Bayl.  175.;  8  Oampb.  ^804. 
lUs  Bead  only  he  inserted  whan  the  biU  if 
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aeecmd  part  of  the  said  bill  of  exchange  so  indorsed,  and  the  said  first  part  onforeioh 
of  the  said  bill  of  exchange  so  accepted  as  aforesaid^  to  the  said  plaintiff;  j^^^^^^ 
Tfhereof  the  said  defendant,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
aforesaid  had  notice  ;  by  means  whereof,  and  according  to  the  said  usage  and 
custom  of  merchants,  he  the  said  defendant,  then  and  there  became  liable  to  ^ 
pay  to  the  said  plaintiff  the  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the  same  bill,  and  his  acceptance 
thereof,  and  being  so  liable,  he,  the  said  defendant,  in  consideration  thereof, 
afterwajrds,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid  un- 
dertook, a^d  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  of  the  same  bill,  and  his  said  acceptance  thereof. — [A  count 
may  be  added^  not  stating  that  the  bill  was  drawn  in  sets,"] 

And  the  said  Messrs.  E.  F.  and  Co.  to  whom,  or  to  whose  order  the  pay-  Special  in- 
dent of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  was  to  ?J^^™of  ^ 
be  made,  afterwards,  and  befor^  the  payment  of  the  said  sum  of  money  in  one  part  of 
the  said  bill  of  exchange  specified,  to  wit,  on  (A),  &c.  in  parts  beyond  the  a  bill,  sta- 
seas,  to  wit,  at  Memel,  that  is  to  say,  at  Ix)ndon  aforesaid,  according  to  the  Jj^f  i^^ 
usage  and  custom  of  merchants,  indorsed  the  said  second  part  of  the  said  (^). 
bill  of  exchange,  by  *which  said  indorsement  they  the  said  Messrs.  E.  F.  [  *172] 
and  Co.  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  to  be  paid  to  the  order  of  Messrs.  6.  H.  and  Co. 
value  in  account,  and  then  and  there  delivered  the  same  second  part  of  the 
said  bill  of  exchange  so  indorsed,  and  the  said  first  part  of  the  said  bill  of 
exchange  so  accepted  as  aforesaid,  to  the  said  Messrs.  G.  H.  and  Co. 

For  that  whereas  the  said  E,  F.  heretofore,  to  wit,  &c.  in  parts  beyond  Payee  or 
the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to  the  us-  '^*^^^ 
1^  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of,  drawer  or 
inade  his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  indoi-ser, 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the  q" ^^ 
name  and  addition  of  Mr.  G.  H.  merchant,  London),  by  which  said  bill  of  ex-  to  accept, 
change  the  said  E.  F.  then  and  there  requested  the  said  G.  H.  two  months  stating 
after  the  date  of  that  his  the  said  E.  F.^s  second  bill  of  exchange,  first  and  ?«>*«•*• 
third,  of  the  same  tenor  and  date,  not  paid,  to  pay  to  I.  K.  (by  the' name 
and  addition  of  Mr.  L  K.  of  Liverpool,  merchant),  or  order,  the  sum  of 
— /.  value  received,  and  then  and  there  delivered  the  said  bill  'of  exchange 
to  the  said  L  K. ;  and  the  said  I.  K.  &c. — [^State  indorsement  to  plaintiff  as 
ante  J 152;]  and  the  said  plaintiff  avers  that  afterwards,  and  before  the  pay- 
ment of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
on  (i),  &c.  to  wit,  at,  Ac.  (A:),  that  is  to  say,  at,  &c.  aforesaid,  the  said  bill 
of  exchange  was  presented  and  shown  to  the  said  G.  H.  for  his  acceptance 
thereof,  according  to  the  said  usage  and  custom  of  merchants ;  and  the  said 
G.  H.  then  and  there  had  sight  of  the  said  bill  of  exchange,  and  was  then 
and  there  requested  to  accept  the  same,  but  that  the  said  G.  H.  did  not,  nor 
would,  at  the  time   when  the  said  bill  of  exchange  was  so  presented  aYid 
shown  to  him,  for  his  acceptance  thereof  as  aforesaid,  or  at  any  time  before 

(^)  As  to  this  ibrm,  see  Bayley  on  Bills.  (t)  The  day  of  presentment,  and  date  of  the 

180;  Chitty  on  BiHs,  7ih  edit  507,  n.  (t).  protest  for  non-acceptance. 

•   {h)  Snpi«,  note  (a).  {k)  The  pkce  where  the  bill  was  addressed 
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oKfORBiGii  J.  B.  then  being  a  notary  public,  duly  and  by  lawful  authority  adntitfe^ 

™^  ^'    and  sworn,  dwelling  in  London,  and  being  the  same  notary  public  by  irMH 

■xcEAKGE.  ^^  ^^j^  ^^  ^^  exdiange  had  been  so  protested,  and  according  to  the  aj^ 

custom,  then  and  there  declared  before  the  said  notary,  that  they  would 

the  said  bill  under  the  said  protest,  for  honor  And  on  account  of  the 

pkintiflfe,  the  drawers  of  the  said  bill,  holding  them  the  said  drawers  and 

acceptors,  their  executors  and  admimstrators,  and  all  others  whom  it  i"' 

concern,  always  obliged  unto  them, the  said  Messrs.  B.  B.  and  Co.  for 

reimbursement ;   and  thereupon  the  said  Messrs.  B.  B.  and  Co.  then 

there  according  to  the  said  declaration  and  the  said  custom,  paid  ihe  raid 

under  the  said  protest  as  aforesaid,  together  with  five  shillings  and  U 

pence  for  the  chw^es  of  the  said  protest  (rf),  and  afterwards,  to  wi^ 

Ac.  at,  &c.  returned  the  said  bill  so  protested  to  the  said  plaintife ;  and 

said  plaintife  were  then  and  there  obliged  to  pay,  and  did  pay  to  the  i 

[  ♦170  1  Messrs.  B.  B.  and  Co.  for  the  said  bill,  and  for  the  exchange  *and  r&^ 

•    change  of  the  money,  therein  contained  jand  the  charge  of  proteet,  coirti 

sion,  and  other  charges  attending  the  non-payment  of  the  said  bill,  a  W 

sum  of  money,  to  wit,  the  sum  of  — /.  according  to  the  said  custom,  of-: 

which  said  promises  the  said  defendant,  afterwards,  to  wit,  on,  &c,  at, 

had  notice ;  and  by  reason  of  the  premises,  and  by  force  of  the  said  cuaf 

and  by  the  law  of  merchants,  the  said  defendant  then  and  there  became 

ble  to  pay  to  the  said  plainti£F  the  said  sum  of  money  so  by  him  paid  to^ 

said  Messrs.  B.  B.  and  Co.  as  aforesaid,  to  wit,  the  said  sum  of — L  to  w^ 

Ac.  in,  &c. ;  and  being  so  liable,  &c,— [Promise  to  pay  on  request,  as 

161,  add  a  count,  omitting  the  statement  of  the  payment^  supra  proti 

By  indor-       For  that  whereas,  certain  persons,  to  wit,  Messrs.  A.  and  B.  hereto! 

Bee  againat  ^  ^^^  q^,  &c.  in  parts  beyond  the  seas,  to  wit,  at  Memel,  in  the  kingdc 

awjeptor  of  i^^^^:^^^  ^0  wit,  at  London,  according  to  the  usage  and  custom  of  mercl 

usance,  in   from  time  immemorial  used  and  approved  qf,  made  their  certain  bill  of | 

two  parte,   change  in  writing,  in  divers,  to  wit,  two  parts,  and  then  and  there  dii«d 

S^thTo^  the  said  biU  of  exchange  to  the  said  defendant,  and  by  the  first  paxt  rfJ 

erindors-    bill  of  exchange,  then  and  there  requested  the  said  defendant,  at  one  ur^ 

«^  that  is  to  say,  at  one  month  after  the  date  thereof  (e),)  to  pay  that 

fiirst  of  exchange  to  the  order  of  themselves,  100^  sterling  value,  with  " 

and  by  the  second  part  of  the  said  bill  of  exchange  then  and  there  reqi 

the  said  defendant,  at  one  usance,  that  is  to  say,  at  one  month  after  the 

thereof,  to  pay  that  their  second  hill  of  exchange  (the  first  not  being  pwdj 

the  order  of  themselves,  100/.  sterling  value,  with  them,  which  said  1 

port  of  the  said  bill  of  exchange,  the  said  defendant,  afterwards,  to  wit^; 

Ac.  aforesaid,  at,  &c.  aforesaid,  upon  sight  thei-eof,  accepted,  according  tq|j 

usage  and  custom  of  merchants.  •  And  the  said  Messrs.  A.  and  B.  after 

to  wit,  on,  &c.  (/)  aforesaid,  at,  &c.  aforesaid,  according  to  the    said 

•    and  custom  of  merchants,  indorsed  the  said  second  part  of  the  said 

exchange,  and  by  that  indorsement  then  and  there  ordered  and  appointed 

said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  be  paid  txi4 

said  plaintiff,  for  value  in  account,  *and  then  ana  there  delivered  the  ■ 


(d)  In  an  action  on  a  biU  where  there  are     See  16  East,  391. 
Bereral  indorsements,  it  is  suffioient  to  state         (e)  See  next  precedent, 
that  the  plaintiff  paid  the  biU  according  to 
the  custom  of  merchants,  irithoat  stating  he 
paid  it  to  the  last  indorsees,  8  D.  &.  A.  430;     the  date  of  the  ^ilL 


(€)  See  next  precedent.  j 

(/ )  The  date  of  the  indcursemeiit,  n 

in  case  of  foreign  bills,  frequently  yaries  I 
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_    purt  of  the  said  bill  of  exchange  so  indorsed,  and  the  said  first  part  oniobeioh 
the  said  bill  of  exchange  so  accepted  as  aforesaid,  to  the  said  plaintiff;  ^^^^^ 
the  said  defendant,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
id  had  notice ;  by  means  whereof,  and  according  to  the  said  usage  and 
m  of  merchants,  he  the  said  defendant,  then  and  there  became  liable  to  • 
to  the  said  plaintiff  the  sum  of  money  in  the  said  bill  of  exchange  speci- 
acoording  to  the  tenor  and  effect  of  the  same  bill,  and  his  acceptance 
tbol,  and  being  so  liable,  he,  the  said  defendant,  in  consideration  thereof, 
,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid  nn- 
k,  ai^  then  and  there  laithfally  promised  the  said  plaintiff  to  pay  him 
id  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the 
and  effect  of  the  same  bill,  and  his  said  acceptance  thereof — [A  cmmt 
he  addedy  not  stating  that  the  bill  was  drawn  in  sets.'] 

the  said  Messrs.  E.  F.  and  Co.  to  whom,  or  to  whose  order  the  pay-  Special  izi- 
of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  was  to  ?^^™of  * 
SHide,  afterwards,  and  befora  the  payment  of  the  said  sum  of  money  in  one  port  of 
"mi  bill  of  exchange  specified,  to  wit,  on  (A),  &c.  in  parts  beyond  the  a  bill,  sta- 
te wit,  at  Memel,  that  is  to  say,  at  London  aforesaid,  according  to  the  ^f^^^ 
^  sod  custom  of  merchants,  indorsed  the  said  second  part  of  the  said  (^). 
of  exchange,  by  *which  said  indorsement  they  the  said  Messrs.  E.  F.  [  *172  ] 
Co.  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the 
hill  of  exchange  specified,  to  be  paid  to  the  order  of  Messrs.  G.  H.  and  Go. 
in  account,  and  then  and  there  delivered  the  same  second  part  of  the 
hill  of  exchange  so  indorsed,  and  the  said  first  part  of  the  said  bill  of 
so  accepted  as  aforesaid,  to  the  said  Messrs.  G.  H.  and  Co. 

that  whereas  the  said  E,  F.  heretofore,  to  wit,  &c.  in  parts  beyond  Payee  or 
»,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to  the  us-  ^^^^^ 
and  custom  of  merchants,  from  time  immemorial  used  and  approved  of,  d^wer  or 
his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  indorser, 
fld,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the  ^f  ^J^^ 
and  addition  of  Mr.  G.  H.  merchant,  London),  by  which  said  bill  of  ex-  to  accept, 
je  the  said  E.  F.  then  and  there  requested  the  said  G.  H.  two  months  stating 
the  date  of  that  his  the  said  E.  F.'s  second  bill  of  exchange,  first  and  ?«>*««*• 
of  the  same  tenor  and  date,  not  paid,  to  pay  to  I.  K.  (by  the' name 
addition  of  Mr.  L  K.  of  Liverpool,  merchant),  or  order,  the  sum  of 
value  received,  and  then  and  there  delivered  the  said  bill  "of  exchange 
said  L  K. ;  and  the  said  I.  K.  &c. — \_State  indorsement  to  plaintiff  as 
162;]  and  the  said  plaintiff  avers  that  afterwards,  and  before  the  pajr- 
of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
>,  Ac.  to  wit,  at,  &c.  {k),  that  is  to  say,  at,  &c.  aforesaid,  the  said  bill 
was  presented  and  shown  to  the  said  G.  H.  for  his  acceptance 
according  to  the  said  usage  and  custom  of  merchants ;  and  the  said 
then  and  there  had  sight  of  the  said  bill  of  exchange,  and  was  then 
requested  to  accept  the  same,  but  that  the  said  G.  H.  did  not,  nor 
at  ti^  time  when  the  said  bill  of  exchange  was  so  presented  ttmi 
to  him,  for  his  acceptance  thereof  as  aforesaid,  or  at  any  time  before 

Am  io  this  fonn,  see  Bayley  on  Bills.  (t)  The  day  of  presentment,  and  date  of  the 

II  BiOs,  7th  edit.  507,  n.  (t).  protest  for  non-acceptance. 

note  (a).  (At)  The  phice  where  the  bill  was  addreesed 
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ON  iMLAKD  mij  j  Messrs.  E.  F.  and  Co.  for  the  payment  thereof,  aocording  to  the 
ucBAKGx.  usage  and  custom  of  merchants ;  and  the  said  Messrs.  E.  F.  and  Co. 

then  and  there  requested  to  pay  the  said  sum  of  money  *  therein  specdfied, 
according  to  the  tenor  and  effect  thereof,  hut  the  said  Messrs.  K  F.  and  Co. 
then  and  there  wholly  neglected  and  refused  to  pay  the  same ;  and  there- 
upon the  said  hill  of  exchange  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  duly  protested 
for  non-payment  thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, whereof  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  titj'&fi.  aforesaid,  had  notice;  hy  reason  whereof,  and 
also  by  the  said  usage  and  custom  of  merchants,  the  said  defendant  then  and 
there  became  liable,  &c. — [^Siate  liability,  and  promise  to  pay  on  request^' 
as  ante,  151.] 

By  indor-  [^After  stating  the  drawing  of  tlve  bill  by  A,  B.  on  C,  D.,  the  indorse- 
aee  against  ^^j^^^/  qJ-  ^f^^  payee  to  the  plaintiffs  afid  presentment  and  refusal  of  O.  JD. 
tor,  zupra  lo  accept ^  and  protest  for  non-acceptanm^  as  ante,  172,  proceed  as  fol- 
protest  lows  :]— Of  all  which  said  premises,  the  said  defendant  afterwards,  to  wit^ 
^^^'  on  the  day  and  year  last  aforesaid,   at,  Ac.    had  notice.     And  thereupon 

the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  in  order  to  prevent  the  said  bill  of  exchange  from  beii^ 
sent  back  and  returned  to  the  said  A.  B.  did,  under  the  said  protest  so  made 
as  aforesaid,  accept  the  said  bill  of  exchange  in  writing,  and  subscribe  the 
said  acceptance  on  the  said  bill  of  exchange,  according  to  the  usage  and  cus- 
tom of  merchants;  and  the  said  plaintiff  in  fact  says,  that  afterwards, 
when,  Ac.  {here  state  the  presentment  to  the  original  drawee  for  payment^ 
with  averment  of  protest  and  notice,  as  inform,  ante,  174)  ;  and  by  rea- 
son of  the  premises,  and  according  to  the  said  usage  and  custom,  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
effect  of  his  said  acceptance  thereof;  and  being  so  liable,  &o. — [State  prom-^ 
ise  accordingly,  and  a  coutit  may  be  added  like  the  next  precedent.'] 

The  like  by      [^After  Stating  the  drawiiig  of  the  billj  on  E.  F.,  delivery  to  payee,  in- 

Mo^»  ^  cfo/'5e/nc7i/  to  plaintiff,  the  acceptance  of  the  defendant  *was  stated  as 

fbrm  (o).   follows :] — which  said  bill  of  exchange,  so  indorsed  as  aforesaid,  the  said 

[  ^177  ]  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  upon  sight 

thereof,  accepted,  for  the  honor  of  the  said  A.  B.  {the  drawer)  according  to 

the  usage  and  custom  o^  merchants  {here  state  the  presentment  for  pay* 

mefit  to  the  drattee,  as  directed  in  the  last  form')  ;  by  means  whereof,  and 

according  to  the  said  usage  and  custom  'of  merchajits,  he  the  said  defendant 

then  and  there  became  liable  to  pay  the  said  sum  of  money  in  the  said  bill  of 


(n)  See  form,  1  Wentw.  316.  As  to  the 
rights  and  liabilities  of  an  acceptor  svpra 
protest,  see  Chit  on  Bills,  7th  edit.  242.  See 
a  foim,  7  B.  &  Cress,  468.  1  Moo.  &  Ry. 
894,  408,  S.  C.  And  see  a  full  form,  4  Car. 
ft  P.  85,  not  S.  C.  An  averment  of  a  present- 
ment to  the  drawee  for  payment  must  be  in- 
serted, or  the  declaration  will  be  bad  in  arrest 
of  judgment    Id. 

(o)  An  eminent  pleader  suggested,  that, 
before  the  statement  of  the  acceptanoe^here 
should  be  a  ststenentof  tbo  pmaBtnent  tbr 


acceptance  to  the  draVee,  and  of  ^the  protest 
and  that  it  should  be  shown  that  the  defend- 
ant accepted  $upra  protest;  and  this  should* 
be  done  in  one  count,  as  in  the  la^t  jpreoa* 
dent;  but  as  an  acoeptance  of  a  biU  fbr  the 
honor  of  the  drawer  will  bind  him,  thou^ 
there  has  been  no  protest,  it  is  apprehended 
that  this  precedent  may  suffice;  but  see  2 
Campb.  447.  7  B.  ft  C.  46&  1  Moo.  ft 
Ry.  894, 408,  S.  C.  and  see  fiiUy,  4  Car.  ft 
P.  86. 
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spectBed,  aeeording  to  the  tenor  of  his  said  acceptance  thereof:  oiriyLAim 
Ibdig  so  liable,  Ac. — [StcUe  promise  accordtngiy,']  "^"^  ^^ 
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[After  stating  that  A,  B.  drew  the  bill  on  plaintiffs  and  the  delivery  By  drawee, 
MendarU  as  payee,  and  his  indorsement  to  E.  F.  who  indorsed  to  G.  ^o  aoocp- 
\meeed  as  follows :] — And  the  said  plaintiff  in  fact  saith,  that  the  said  protestfer 
[h.  afterwards,  and  Tfhen  the  said  sum  of  money,  in  the  said  bill  of  ex-  non-aoo^ 
specified,  became  due  and  payable,  according  to  the  tenor  and  effect  *^^ce  for 
to  wit,  on,   &c.  at,  &c.  aforesaid  according  to  the  said  usage  and  g^nd^jn.  • 
of  merchants,  caused  and  procured  the  said  bill  of  exchange,  so  in-  donor 
as  nferesaid  to   be  shown  and  presented  to  the  said  plaintiff,  upon  against 
the  said  bill  of  exchange  was  so  drawn  as  aforesaid,  for  payment  thereof,  ^  ">dor- 
Bsaid  plaintiff  was  then  and  there  requested  to  pay  the  said  sum  of      • 
in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect 
said  bill  of  exchange,  and  of  the  said  indorsements  so  made  thereon  as 
but  which  the  said  plaintiff  then  and  there  refused  to  do,  where- 
thesaidG.  H.  afierwank,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  afore^ 
aooording  to  the  said  usage  and  custom  of  merchants,  caused  the  said 
eichaDge,  so  indorsed  as  aforesaid,  to  be  shown  and  presented  to  the 
K.  to  whom  the  said  bill  was  also  addressed,  in  case  of  need  for  pay- 
thereof,  and  the  said  I.  K.  was  then  and  there  requested  to  pay  the 
[snin  of  money  therein  mentioned,  but  the  said  I.  K.  did  not  then,  nor 
\hbmod  paid  the  same,  or  any  part  thereof,  but  hath .  wholly  neglected 
[lefoaed  so  to  do ;  and  the  said  plaintiff  further  saith,  that  afterwards,  to 
4c.  last  aforesaid,  at,  &c.  aforesaid,  the  said  G.  H.  caused  the  said 
exehange  to  be  duly  protested  for  the  non-payment  thereof  (p),  ac- 
to  the  said  usa^  and  custom  of  merchants ;  and  thereupon  the  said 
afterwards  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  upon  the 
and  according  to  the  usage  and  protest  of  merchants,  and  for  the 
of  the  said  E.  F.  the  said  second  indorser  of  the  said  bill  of  exchange, 
ito  the  said  G.  H.  the  said  sum  of  money  in  the  said  bill  of  exchange 
together  with  a  large  sum  of  money,  to  wit,  the  sum  of  — I.  of  law 
Jney  of  Great  Britain,  for  the  costs  of  the  protest  and  charges  attend- 
iioa-payment  of  the  said  bill  of  exchange,  and  noting  the  same.    Nev- 
the  said  E.  F.  the  preceding  indorser  of  the  said  bill  of  exchange, 
rer,  and  all  others  whom  it  miglit  or  may  concern,  always  obliged 
lihe  said  plaintiff  for  his   reimbursement  in  due  form  of  law  according 
sud  usage  and  custom  *of  merchants  in  that  particular,  and  of  all  [  *1  •  8  ] 
wH  several  premises  the  said  defendant  afterwards,-  to  wit,  on  the  day 
it  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means  whereof 
to  the  said  usage  and  custom  of  merchants,  he  the  said  de^ 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
tj  in  the  said  bill  of  exchange  specified,  and  the  costs  of  protest  and 
80  pidd  as  aforesaid  by  the  said  plaifitiff,  for  and  upon  the  said  bill^ 
he  the  said  defendant  should  be  thereunto  afterwards  requested ;  and 
80  liable,  he  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  afore* 
Aa  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
UDtiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange 
together  with  the  costs  of  protest  and  other  charges  so  paid  by  the 
miiS,  &r  and  upon  the.  said  bill  of  exchange  as  aforesaid,  when  he  the 
^defendant  ahonld  be  thereunto  afterwards  requested. — {^Add  money 

(p)  Ab  to  this,  see  16  East,  S91;  8  B.  &  A.  480. 
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oji  aiA    counts,  aceaunt  statetlf  and  breach.    It  should  seem  that  the 
might  recover  on  the  count  for  money  paid,  1  T.  R.  269.] 


On  I 
polioyof 
iTwmimflft 
(q),  on 
goods  lOBt 
Dycaptnre. 


V.    ON  SEA  POLICIES  OF  INSURANCE. 

For  that  whereas  the  said  plainti£f  (r)  heretofore,  to  wit,  *on,  &c.  («),  at, 
&c.  (/),  according  to  the  usage  and  custom  of  merchants,  (u),  oaosed  to  be 
made  a  certain  policy  of  insurance  (u?),  purporting  thereby  and  containing 
therein,  that  the  said  plaintiff,  (or,  if  effected  by  an  agent  for  the  plaintiffs 
say,  ^'ihai  the  said  E.  F/'  (:r)  as  well  as  his  own  name,  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  or  persons  to  whom  the  same 
did,  might,  or  should  appertain  in  part,  or  in  all,  did  make  insurance  and 
cause,  £c.  [Here  set  ouf  the  policy  in  the  past  tense  to  the  words^  '^  in 
witnessJ^  i^c.  which  are  to  be  omitted^  and  after  observing  the  note,  (y) 
infra,  proceed  as  follows ;] — And  by  a  certain  memorandum  hereunder  writ- 
ten, corn,  fish,  salt,  flour  and  seed,  were  warranted  free  from  average,  unless 

-{q)  For  the  law  on  insaronocs,  see  Park,  on 
Ina. ;  Marsh  on  Ins.  Hughes  on  Ins.  8  Chit. 
Com.  Law.  445.  The  remedy  for  a  subscrip- 
tion on  a  policy  is  by  action  of  assumpsit  when 
the  policy  is  not  under  seal  or  of  debt,  4 
M.  &  S.  508;  6  G.  L  c.  18  s.  4;  or  covenant, 
when  undersea!.  See  forms  in  debt, po8t,429; 
in  ooTenont  post,  511,  586.  The  above  prec^ 
dent  is  given,  with  not^,  as  generally  applica- 
bte  to  all  declarations  on  polices,  see  variety  of 
forms  post,  188  to  208.  See  a  form  on  a  value 
policy,  Rickman  v.  Carstairs,  2  Ncv.  &  Man. 
562.  Huffhes,  528;  on  a  time  policy,  eflfected 
on  a  ship  mr  a  member  of  a  mutual  insuraaoe 
company.  Id.  527. 

Xr)  The  action  may  be  brought  in  the  name 
of  the  person  interested,  or  of  the  person  in 
whose  name  the  policy  was  efiftoted.  Park, 
408;  Marsh.  589;  Hughes,  408.  Ante  vol 
L  10,  n.  (a).  (Gardiner  v.  Ruan,  1  Wash.  G. 
C.  B^  144.')  Though  the  person  whose  name 
is  Qsed  in  the  policy  is  interested  in  the  pro- 
perty insured  jointly  with  another,  the  action 
may  be  brought  in  his  separate  name,  the  joint 
tatereet  being  stated  in  the  declaration.  Ante, 
vol.  i.  10.  n.  {q).  If  the  policy  be  effected 
in  the  names  of  two  persons,  when  only  one  of 
them  is  interested,  the  action  may  be  brought 
in  the  name  of  that  one.  4  E^  98.  If 
brought  in  the  name  of  the  party  interested, 
on  a  policy  eflfected  in  the  name  of  an  agent, 
the  declaration  states  that  the  plaintiff  *'  by  ont 
S.  F.fhii  a{;entinihat  behalf,  made,  &c.** 
and  sometimes  shows  that  the  requiates  of  the 
statute  28  Geo.  8.  c.  56.  have  l^en  complied 
with,  as  in  1  B.  &  P.  845.  Marsh  on  Ins. 
212;  but  temble  that  this  is  not  necessary,  see 
n«  (b),  post,  .180.  If  the  policy  be  effected  in 
the  name  of  a  firm,  it  is  usual  to  aver,  that 
"  the  said  plaintiff,  by  the  name,  firm,  and 
deseription  of  Messrs.  A.  and  B.  and  Co.  &c.*' 
as  in  the  policy,  see  1  B.  &  P.  817.  845. 

(«)  The  date  of  the  policy  in  the  margin, 
Pftrk,  27;  Marsh.  241. 

(t)  The  venue  where  the  catise  to  be  tried; 
it  is  transitory.  As  to  changing  the  venue, 
see  Hughes,  472. 

(tt)  When  the  policy  is  a  form  different  ttom 


that  usually  adopted,  the  wonls  "  aooording  to 
the  uBoge  of  merchants,  &6."  are  to  be  omitted. 

(w)  The  Btat  85  Geo.  8,  c.  63.  s.  11,  £- 
rects  that  the  instrument  shall  be  called  a 
**  policy  of  insurance.'*  The  instrument  in 
common  use  has  always  been  considered  as 
ill-framed,  4  T.  B.  210;  Burr.  348,  1556;  3 
East,  578. 

(x)  The  word  '* agent"  need  not  bein^ 
serted  in  the  policy,  1  B.  &  P.  846.  See  ob- 
servations on  the  Statutes,  15  East,  6. 

(y)  The  legal  effect  or  literal  words  of  the 
policy  must  b«  stated.  The  qualifieatioiis  in- 
tiwluoed  into  the  policy  by  means  of  warran- 
ties, or  exceptive  stipulations,  should  be  stated. 
8  Bing.  815;  11  East,  688;  4  Campb.  20; 
7  Taunt.  885.  2  B.  &  Cres.  ^.  In  a  late 
csjKi,  where  the  r^ulations  of  an  associa- 
tion of  ship-owners,  combined  for  the  mutual 
assurance  of  each  other's  ships,  were  indorsed 
on  the  back,  and  were  deeUroi  to  form  part 
of  a  policy  of  "insurance  to  which  the  ship- 
owners were  subscribers,  it  was  held,  the  dec- 
laration ought  to  set  out  the  regulations  as 
well  as  the  policy,  8  Bing.  315.  But  cfauues 
which  do  not  in  any  way  bear  upon  the  canss 
*of  action,  and  are  unnecessary  to  a  just  com- 
prehension of  it,  need  not  be  detailed;  such  as 
the  enumeration  of  all  the  perils  insured 
against,  when  the  loss  is  plainly  attributable  to 
only  one  of  them,  see  4  Taunt  285. 

The  policy  is  usually  set  forth  with  the 
blanks  therein.     1  Wentw.  409. 

In  an  action  in  a  valued  policy,  where  the 
goods  had  been  estimated  at  too  low  a  sum, 
and  the  mistake  was  corrected,  by  the  inser-  • 
tion  of  an  increased  sum  in  the  mai^giu,  the 
declaration  stated  the  policy  according  to  its 
altered  state,  without  noticing  the  original  val- 
ue, and  was  held  sufficient;  for  at  the  time  ot 
the  alteration  all  was  in  fieri.  1  Stark.  Bep. 
386.  But  when  an  alteration  has  been  made 
aft^r  the  execution  of  the  instrument,  that  &ct 
should  in  general  be  stated,  and  it  may  aom^* 
times  be  prudent  to  state  both  the  original  and 
altered  forms  in  different  counts.  Hughc8,4649 
and  see  a  form  on  an  altered  policy,  post,  183. 
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■Knd,  or  ibe  ship  should  jbe  stranded ;  sugar,  tobacco,  hemp,  flax,  hides  and    ok  sea 
poDS,  were  warranted  free  from  average,  under  6/.  per  cent,  and  all  other  J^o^cibb. 
boods;  also  the  ship  and  freight  were  warranted  free  from  average,  under  8L  j^™^. 
|ffeent  unless  general,  or  the.  ship  should  be  stranded  {z).     And  by  a  cor-  dum. 
other  memorandum  thereunder  written,  it  was  declared  that  the  said  in-  insurance 
WM  on  goods  («).    As  by  the  said  policy  of  insurance  and  memoran-  2?  8*^^ 
referace  being  *thereunto  had,  will  more  ftilly  and  at  large  appear.    And  ^  ^^j, 
tud  pkintitf,  in  fiict  saith,  that  the  said  policy  of  insurance  :md  memo-  r  dj^^^gQ  ] 
ia  were  80  made  by  the  said  plaintifi*  as  aforesaid,  as  the  agent  of  one  E.  p^^ 
1  for  his  use  and  benefit,  and  that  he  the  said  plaintiff  did  receive  the  made  by 
for,  and  eflfect  the  said  policy  of  insurance  as  such  agent  as  aforesaid,  plaintiff  aa 
at,  4c.  (venue)  aforesaid,  (i).     Of  all  which  said  premises  he  the  J^^  ^ 
defebdaot  afterwards,  to  wit,  on,  &c.  (c),  at,  &c.  {venue)  aforesaid,  bad  defendant 

And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore-  Mutual 
at,  4c.  {vemie^  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  P"™^«^ 
'  instance  and  request  of  the  said  defendant,  had  [then  and  there  paid 
said  defendant  a  certain  sum  of  money,  to.  wit,  the  sum  of  (<£5  5^.) 
wfiil  money  of  Great  Britain,  as  a  premium  or  reward,  for  the  insurance 
ilOO)  of  and  upon  the  said  goods,  in  the  said  ship  or  vessel,  in  the  said 
(or  "on  the  premises^^},  in  the  said  policv  of  insurance  mentioned 
sod  had]  then  and  there  undertaken  and  faithrally  promised  the  said  de« 
;t  to  perform  and  ftilfil  all  things  in  the  said  policy  of  insurance  con- 
on  the  part  and  behalf  of  the  insured,  to  be  performed  and  fulfilled, 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
plaintiff  that  he  the  said  defendant  would  become  and  be  an  insurer  to  the 
plaintiff  of  the  said  sum  of  (£100),  upon  the  said  goods,  (a),  in  the  said 
or  Teasel,  in  the  said  voyage,  in  the  said  policy  of  insurance  mentioned, 
wld  perform  and  fulfil  all  things  in  the  said  policy  of  insurance  men- 
on  his  part  and  behalf,  as  such  insurer  of  the  said  sum  of  (100/.)  to 
ineJ  and  fulfilled.     And  the  said  defendant  then  and  there  became 
an  insurer  to  the  said  plaintiff,  and  then  and  there  duly  subscribed  [  *181  ] 
jT  4y  *  agent  y  '*  by  one  G.  H.  his  agent,  in  that  behalf  duly  subscribed,") 
"policy  of  insurance,  as  such  insurer,  of  the  said  sum  of  (100/.)  up- 
aaid  goods  in  the  said  ship  or  vessel,  in  the  said  voyage,  (or,  upon  the 
-  in  the  said  policy  in  that  behalf  mentioned),  to  wit,  at,  &c.  afore- 


&SB  the  common  memoranduni  at  the 
'tfce  poKcy,   see   Park,  20,   21,   101; 
'  ^.    As  the  memorandum  is  part  of 
r>  its  contents  may  be  so  stated,  with- 
;  flie  trord  •  •  nemorandnm. '  * 
general  terms  of  the  insurance, 
rpTBtod  part  of  the  policy,  are  qualified 
^^iisertion,  either  in  the  body  or  at  the 
ftcpoKcy,  of  the  words  **  on  ship,*^ 
•  or  '*on/'reit/kt,  ^c."  and  when 
it  the  foot,  socli  memorandum  is  des- 
in  the  above  precedent.    In  eome 
goods.  Sic,  the  particular  goods  in- 
cmanerated   in  tlie  margin  of  the 
I  which  case  the  averment  of  the  in- 
fiwreon  may  be  as  follows  : — "And 
ijusrance  v?as  on  diveti,  to  wit,  20 
^  20    iretses   of  goods   and    mer^ 
tn  iht  margin  of  ike  taid  policy 
^  and  separately  valued,  and  the 
if  the  said  goods,  and  merchan' 
J«w  fftere^  declared  to  be  — /. 
^kcB  the  deelaration  is  at  the  suit  of 


the  principal,  this  averment  is  to  be  omitted. 
As  to  this  averment,  see  28  Geo.  o.  c,  56;  1 
B.  &  P.  812,  317.  If  the  policy  be  eflFectcd  in 
the  name  of  a  firm,  it  may  be  expedient  to  aver, 
that  it  is  the  usual  firm  of  the  plaintiffs,  as  in 
1  B.  &  P.  817,  345.  As,  however,  at  common 
law,  these  requisites  did  not  exist,  it  should 
seem  that  they  need  not  be  averred  in  plead- 
ing, 1  Saund.  276  a,  n.  2;  Sir  T.  Raym.  450; 
1  M.  &  S.  204.  15  East,  1,  6,  7;  but  if  the 
averment  be  inserted,  care  must  be  observed 
that  it  corresponds  with  the  evidence,  1  M.  & 
S.  201.    Seel  Chit.  R.  49. 

(c)  Tlie  date  of  the  defendant's  subscripi^ 
tion  at  the  foot  of  the  policy. 

(d)  It  should  seem  the  words  between 
brackets,  are  not  necessary,  when,  as  usiuil, 
the  receipt  of  the  premium  is  confessed  in  tho 
policy. 

(c)  Or  "freight  of  the  said  ship  or  vessel  in 
the  said  vogage.**  tt  is  sufficient  to  say,  "  up- 
on the  premises  in  the  said  policy  of  intnr^ 
ance  mentioned.    4  Campb.  89. 
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Baid.  And  the  said  plaintiiDT  further  eoith,  that  heretofore,  to  wit^  on,  4w. 
(/)  aforesaid;  divers  goods,  {ff)  of  great  value,  had  been  and  were  shipped 
and  loaded  at  [London]  aforesaid,  {ft)  in  and  on  board  of  the  said  ship  or  ves- 
sel in  the  said  policy  of  insurance  mentioned  (-i),  to  be  carried  and  convejed 
therein  on  the  said  voyage,  to  wit,  at,  &c.  {venue)  aforesaid.  And  that  the 
said  E.  F.  (or  if  at  the  suit  of  the  principal^  that  '*he  the  said  plaintiff,'') 
(Jc)  was  then  and  there,  and  from  thence  continually  afterwards,  until  and 
at  the  time  of  the  loss,  hereafter  mentioned,  (/),  interested  in  the  said  goods 
in  the  said  policy  of  insurance  and  memoranda  mentioned,  and  so  shipped  on 
board  the  said  ship  as  aforesaid,  to  a  large  value  and^  amount,  to  wit,  to  the 
.value  and  amount  of  all  the  monies  by  him  ever  insured  or  caused  to  be  in- 
sured thereon,  to  wit,  at,  j^c.  {vetiue)  aforesaid,  (m).  And  the  said  ♦plain- 
tiff in  fiict  further  saith,  that  heretofore,  to  wit,  on,  &c.  (n)  the  said  ship  or 


(/)  The  day  of  shipping  the  goods  or 
about  it  lliis  aTerment  is  omitted,  when  the 
insurance  is  on  ship.  Sometimes  it  is  stated 
that  the  goods  were  put  on  board  after  the 
making  of  the  policy,  which  allegation  need  not 
be  proved  as  laid,  5.  T.  R.  40G;  but  the  aver- 
ment in  the  above  precedent  seems  preferable. 

(^)  Where  the  insurance  is  on  particular 
goods,  it  seems  more  proper  to  show  that  such 
goods  were  put  on  board.  2  New  Rep.  77;  2 
B.  &  P.  158.  But  if  a  declaration  state  that 
the  policy  was  on  indigo  and  bale  goods,  that 
divers  goods  were  shipped  of  great  value,  that 
the  insured  i^as  interested  in  them,  and  that 
the  policy  was  made  on  the  said  goods,  for  the 
use  and  benefit  and  on  the  account-  of  the  in- 
sured, the  above  statement  would  be  sufficient 
though  specially  demurred  to,  see  id. 

(A)  Or  any  other  port  from  which  the  in- 
surance was  to  take  efifect.  If  by  the  terms 
ot  the  policy  the  loading  is  to  take  plaee  at  a 
particular  port,  the  declaration  should  state  the 
loading  at  that  port,  or  it  would,  it  seems,  be 
bad  on  special  demurer.     2  B.  &  P.  153. 

(t )  If  the  insurance  were  on  freight,  here 
say,  **io  be  carried  and  conveyed  on  freight 
in  and  on  board  the  $aid  thip  or  vessel  in  the 
saidvayaffe.** 

(k)  As  to  the  mode  of  describing  the  par- 
ties interested,  see  note,  inlVa. 

(Z)  The  only  material  averment  is  "  at  the 
time  of  the  riftk  insured  against'*  2  Tjiunt 
237,  infra,  n. 

(fit)  This  averment  of  interest  is,  in  gener- 
al, absolutely  necessary,  and  being  a  material 
averment,  must  be  proved  as  stated.  Marsh. 
687.  Hughes,  4G6.  The  averment  is  neces- 
sary even  in  an  action  on  the  policy  on  a 
foreign  ship,  unless  the  policy  contain  a 
clause  denoting  the  proof  of  mtcrcst  to  be  un- 
necessary, as  the  words  "interest  or  no  inter- 
est,'* «*  without  furtlier  protjf  of  interei^t  than 
the  policy,**  or  other  words  of  the  like  effect 
8  Taunt.*  513. 

An  averment  of  interest  at  the  time  of 
Reding  the  policy  is  immaterial,  and  if  al- 
Kged  need  not  be  proved ;  it  suffices  to  aver 
and  prove  that  the  interest  was  vested  during 
theperiod  of  the  risk.     2 Taunt  287. 

The  persons  in  whom  the  interest  is  vested 
must  bo  described  with  great  accuracy,  ao  that 


the  insurers  may  know  from  the  deciaration 
who  are  the  precisely  interested  peraona 
Where  two  persons  were  jointly  interestfod,  a 
declaration,  stating  in  one  count  thAi  one  of 
the  parties  was  interested,  andin  anotlieroonnft 
that  the  other  was  interested,  was  hdd  had, 
on  the  ground  of  a  variance,  and  that  plalhtiff 
could  not  recover  on  either  count  6.  JfffA. 
101;  10  East,  141.  •-  ^*^ 

(Scd  vide  Graves  and  Barnwell  v.  Boston 
Marine  Ins.  Co.,  2  Ci-nnch.  419.  Where  the 
plaintiff  avers  the  intei-cst  in  Iiimself  genemliy, 
but  it  appears  on  the  trial  that  A,  vas  in- 
terested to  one  half,  the  plaintiff  may  notwith- 
standing recover  fcr  his  moiety.  Murray 
and  Ogden  i^.  Columbian  Ins.  Co.  1 1  Johns 
Rep.  302.  Lawrence  V.  Van  Home,  1  Gaine's 
Rep.  276.)  An  averment,  that  A,  B.,  C.  D., 
and  certain  persons  trading  under  the  iirro  of 
£.  and  Co.  were  intereitted,  is  efficient  after 
verdict  1  Oiit  Rep.  49,  and  see  16  Bast,  4; 
and  it  would  suffice,  under  such  an  av<erment, 
to  prove  that  there  is  such  a  firm  as  £.  &  Co. 
witnottt  proving  the  component  members  ther^ 
of,  id. 

It  does  not  seem  necessary  to  aver  the  jrro- 
portions  of  intei-est  each  party  interested  may 
have,  though  sometimes  it  might  be  as  well  to 
do  so  in  one  count  6  Taunt  14;  1  Marth. 
416,  S.  C.  see  form,  post,  185.  • 

The  mode  in  which  the  interest  was  created 
need  not  be  stated.  But  when  the  interest 
is  alleged  to  be  created  by  certjun  special 
circumstances,  the  averment,  if  not  made  out 
in  proof,  cannot  be  regarded  as  surplusage. 
2  New  R.  809.  Prefatory  matter,  however 
unnecessarily  introduced  into  the  declaration, 
unconnected  with  the  averment  of  interest,  and 
not  referred  to  by  it,  may  be  rejected  as  sor- 
plu.«<age,  id. 

When  it  is  uncertain  as  to  who  are  the  par- 
ties interested,  different  counts  should  be  ad- 
ded to  mtct  the  doubts;  sec  2  New  Rep.  21J0. 

(n)  The  day  of  Killing,  or  about  it  This 
seems  prcfemblo  to  the  allegation,  that  after 
the  making  &c.  5  T.  R.  406.  But  whctbtr  the 
sliip  sailed  before  or  after  the  making  of  the 
policy  is  immaterial — for  every  policy  contains 
the  words  *'  lost  or  not  lost,"  and  protects  the 
insured  against  the  perils  Uiat  have  or  shall 
oome,  to  the  detriment  of  the  property.    An 
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i,  with  the  said  goods  on  board  thereof,  departed  and  set  sail  from ^ 

1^9)  iforesaid,  on  her  said  voyage,  towards aforesaid,  (/^).     And  that 

-^enrutfa,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voy- 

ilp(j),  and  before  her  arrival  at aforesaid,  to  wit,  on,  &c.  {day  of 

%cr,  or  about  ii,)  the  said  ship  or  vessel,  with  the  said  goods  on  board  there- 
^  as  aforesaid,  were  on  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid,  (r) 
6roe  and  arms,  and  in  an  hostile  manner,  captured,  seized,  and  taken 
eeitain  enemies  of  our  lord  the  now  king  {s).    And  thereby  the  said  goods 
aod  there  became  and  were  wholly  lost  to  the  said  E.  F.  {f)  and  never 
urrive  at,  &c.  aforesaid,  (w).    Of  all  which  said  several  premises  the  said 
iKhnt,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid;  at,  &c. 
!€)  aforesaid,  had  notice,  and  was  then  and  there  requested  by  the  said 
tiff  to  pay  him  the  said  sum  of  (100/.)  so  by  him  insured  as  aforesaid, 
which  said  sum  of  (100/.)  he  the  said  defendant,  then  and  there  ought  to 
paid,  according  to  the  form  and  effect  of  the  said  policy  of  insurance, 
Us  said  promise  and  undertaking  so  by  him  made  as  aforesaid,  to  wit,  at, 
(9enm)  aforesaid. — f  If  there  be  any  doubt  as  to  the  interest,  or  as  to 
nature  of  the  loss,  other  counts  may  be  added,  varying  the  statement,  2 
1188 ;  and  in  such  case  it  seems  unnecessary  to  set  out  the  policy 
in  the  second  count,  which  may  refer  to  the  first.     See  form,  next  pre- 
An  adjustment  may  be  given  in  evidence  as  an  admission  under  the 
fcrmjormnder  the. account  stated.  Park,  118.     Marsh,  544,  688,-9. 
:€«,  472,  sed  vide  1  J.  B.  Moore,  568.-7  Taunt.  806.— 8  B.  & 
9,  semb.  contra.     Add  the  counts  for  money  paid,  and  for  money  had 
veceiTed,  and  the  account  stated.] 

And  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on  the  day  and  year 
1  foresaid,  at,  &c.  (^venue')  aforesaid,  according  to  the  said  usage  andcus- 
lof  merchants,  caused  to  be  made  a  certain  other  policy  of  insurance,  tip- 


ON  MA 
POU0I£8. 

Ship  sails. 


Her  cap- 
ture. 

The  total 
loss. 

Notioe  to 


tbeieibre,  that  the  ship  sailed  afUr 

of  the  policy  is  sustained,  though 

in  eTidence  that  the  ship  had   sailed 

t^pofiey  was  made.     6  T.  Rep.  496.  2 

30B;  6  Taimb  466.    2  Harsh.  Rep. 

Replace  from  which  the  voyage  was  to 
»«S  2  B.  A  P.  153;  ante,  181,  n. 
Qephoe  of  finul  deatinAtion.  If  there 
•By  warranty  the  compliance  with  it 
'  kwB  be  shown.  Marsh.  688.  If  the 
Itte  on  (raght,  here  insert,  **  and  thai 
ff  tke  said  goodSf  in  cote  of  her 
Acre,  vmUd  have  amounted  to  a  large 

«»a«y,  to  vnt,   the   sum   of £.*' 

'  of  the  Talae  would,  it  seems,  be 
^  •  eren  on  a  valued  policy, 
the  Tcyage  was  not  to  any  particular 
e&aay,  "  during  the  continuance  of 
^  fli  taid  writing  or  policy  of  imur* 
IvjMi,  to  tottj  on  4-^."    If  the  loes 
the  (hip  was   at  her  moorings,  the 
must    be  framed    accordingly.     2 
^  157. 
XB.4P.  153. 

to  the  loss,  see  Marsh.^  588;  Hughes 
ftc  In  st&ting  the  loss,  the  protest 
^QBRlted,  and  such  loss  should  be 


If 


stated  preoiseiy  as  it  can  be  proved,  and  it 
must  appear  to  be  within  the  terms  of  the 
policy,  see  2  Saund.  201  f.  n.  18;  Park,  898 
to  408;  Marsh.  691  to  696;  Hughes,  460;  8 
B.  &  P.  23.  The  proximate  and  not  the 
remote  cause  should  be  regarded,  Hughes  246. 
See  the  description  of  several  losses,  post,  189 
to  207. 

(/)  The  person  interested.  A  partial  loss 
may  bie  given  in  evidence  under  a  count  for  a 
total*  loss,  see  Park,  899.  Marsh.  029. 
Hughes,  471;  (Vide  Watson  and  al.  v.  Ins.  Co. 
of  North  America,  4  Dal.  288.)  The  damages 
are  severable  and  a  plaintiff  may  recover  leas 
though  he  cannot  recover  more  than  those  al- 
leged in  the  declaration,  so  the  plaintiff  may 
give  in  evidence  any  damage  that  is  within  the 
cause  of  action,  as  stated,  without  its  being  spe- 
cially averred  :  Thus  when  some  of  the  goods 
had  been  spoiled  and  some  saved,  and  the  deo» 
laraAion  alleged  that  the  ship  sprung  a  leak  and 
sunk  in  the  river,  evidence  of  the  salvage  was 
admissible.    Hardwick,  804.    Hughes,  471. 

(tt)  If  on  freight,  here  insert,  "  and  ike 
said  E,  F.  thereby  lost  and  was  deprived  of 
the  freight  of  the  said  goods  and  merchandise^ 
so  on  board  the  said  ship  on  freight  as  afore* 
9%id,  to  witf  at,**  ifc. 


r ♦183  ] 

Commence 
ment  of  a 
second  or 
subsequent 
coimt  on  a 
policy  of 
insurance. 


188  DECLABATI058  VS  ASSUMPSIT. 

<M  »EA    on  a  certain  ship  or  vessel  called  -^ —  (or,  '^upon  certain  odier  goods  wai 
pouoiB.  ^jm^ia^  iQ  ^[^^  ^Q  jjQ  j^qJ  ^^  board  of  a  certain  ship  or  vessel  called ") 

for  the  same  voyage,  and  upon  the  same  subject-matter  of  insurance,  and  up- 
on the  same  terms  and  stipulations,  and  containing  therein  to  the  same  effect, 
as  in  the  said  p^licj  of  insurance,  in  the  said  first  count  of  this  declaration 
as  above  mentioned,  as  by  the  said  policy  of  insurance  will  more  fully  ap- 
pear;.  of  which,  &c. — [State  notice  to  t/te  defendant,  and  his  subscription 
of  the  policy  and  other  averments,  according  tor  the  facts,  as  directed  in 
the  preceding  precedent, 'I 

ntoncETT       [Set  out  tlie  policy  atid  memoranda,  and  proceed  as  directed  in  the  pre- 

'*Aw^    cecfen/,  ante,  178,  and  after  stating  defendanfs  description  of  the  po/tcy, 

IKTERK8T.  statc  thc  shipment  of  the  goods  on  freight  as  foliates :] — And  the  said 

Insurance   plaintiff  further  saith,  that  heretofore,  to  wit,  on,  &c.  diversgoods  of  great  value 

on  freight,  h^d  been  and  were  shipped  and  loaded  at aforesaid,  in  and  on  board  of 

J^jj*Q^|j^  the  said  ship  or  vessel,  in  the  said  policy  of  *in8uranoe  mentioned,  to  be  car- 

terest  and   ried  and  conveyed  therein,  on  and  for  freight  in  and  during  the  said  voyage, 

lew  there-  to  wit,  at,  &c.  aforesaid,  and  that  he,  the  said  plaintiff,  was  then  and  there, 

on  W'      fj^jj^  thence  until  and  at  the  time  of  the  loss  hereafter  mentioned,  interested 

f  *184  ]  in  the  freight  of«  the  scud  goods,  so  shipped  and  loaded  as  aforesaid,  to  a  huige 

value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the  monies  by  him 

ever  insured  or  caused  to  be  insured  thereon,  to  wit,  at,  &o,  aforesaid. — 

[State  sailing  of  the  ship  and  loss  of  the  goods,  as  ante,  182.    1  Wentw, 

895,  6,  and  then  add] — And  the  said  plaintiff  thereby  and  then  and  there 

lost,  and  was  deprived  of  the  freight  of  the  said  goods  and  merchandises  so 

on  board  of  the  said  ship  on  freight,  as  aforesaid,  to  wit,  at,  &c.  {venue) 

aforesaid. 

On  an  in-  ^get  out  the  policy  and  common  memorandum,  as  directed  ante,  178,  and 
^^^^^  proceed  as  follows :] — "And  by  a  certain  other  memorandum  thereunder 
pected  to  written,  the  said  insurance  was  declared  to  be  on  profit,  valued  at  — /.  [  TTien 
arise  on  .  refer  to  the  policy,  and  state  notice,  and  defendanfs  subscriptiofi  and  skip- 
^<^fl  with  ^^^  9f  90ods,  and  sailing  of  vessel,  as  ante,  180,  2,  and  then  aver  the 
averment  interest  OS  follows :] — And^that  the  said  plaintiff  was  interested  in  the  pro- 
of interest  fits  to  arise  and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of  goods 
^'''  and  merchandize,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount 

of  all  the  money  by  him  insured,  or  caused  to  be  insured  thereon,  to  wit,  at, 

&c.  {venue)  aforesaid. — [  Then  jvoceed  as  usual.^ 

Insurance  j-^^^  ^^^  ^^^  policy  and  common  memorandum,  afui proceed  as  directed 
interest  ^'  ^^  the  precedent,  ante,  178,  to  the  statement  of  the  jnutual  promises,  and 
thereon  in  then  describe  tlie  matter  inswed  as  follows ;] — For  the  insurance  of  XlOO 
tcveral  ^f  j^q^j  tipon  one-half  or  moiety  of  the  said  ship  or  vessel,  in  the  said  policy 
5^1^"  °^  of  insurance  mentioned,  and  had,  &c. — [Then  state  defendant's  subscrip- 
plaintiff  In- ^low  a?td  aver  the  i7iterest  as  foliates  :1 — And  the  said  plaintiflfe  further 
lured  (y).  g^^y^  ^j^g^t  at  the  time  of  the  making  of  the  said  policy  of  insurance,  and  from 
thenceforth  until,  and  at  the  time  of  the  loss  hereinafter  mentioned,  one 
E.  F.,  G.  H.,  and  I.  K.  were  interested  in  the  said  moiety  of  the  said  ship  or 

(jw)  See  notes  to  form,  imte,  178;  and  see         (y)  See  other  precedents,  1  Wentw.  408» 
ibrm,  1  Went.  898.  418,  489,  450,  461,  and  notes,  'ante,  181. 

(s)  2  East,  644;  3  Glut  Com.  Law,  462.    • 
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to  a  large  value  and  amount,  to  yrit,  to  *the  value  and  amount  of  all  »opirtt 
money  ever  insured  by  or  for  them,  thereupon,  and  that  the  said  insurance  ^^^kd"*^ 
iioiBade  as  aforesaid  by  the  said  plaintiffii,  in  trust  for,  and  for  the  use  uitkbbst. 
ibiefit  of  the  said  E.  F.,  G.  H.,  and  I.  K,,  to  wit,  at,  &c.,  {venue) 

ud. 


e  policy  and  memoranda,  and  other  allegation  before  the  averment 
erest,  as  ante,  178,  cmd  then  proceed  cts  foUows :] — And  the  said 
itifffiirther  saith,  that  he  the  said  plaintiff,  and  one  E.  F.  and  one  G.  H. 
etime  of  making  the  said  policy  of  insurance,  and  from"  thence  continu- 
aotil  and  at  the  time  of  the  loss  hereinafter  mentioned,  were  interested 
said  ship  or  vessel  to  a  great  value  and  amount,  that  is  to  say,  to  the 
aod  amount  of  the  monies  by  them,  or  either  of  them,  ever  insured,  or 
*  to  be  insured  thereon,  in  the  proportions,  and  in  the  manner  hereafter 
;  and  that  the  said  policy  of  insipr^ce  was  so  made  as  aforesaid,  for 
and  benefit  of  the  said  plaintiff,  and  the  said  £.  F.  and  the  said  G. 
is  to  88^^  as  two-thirds  part  of  the  value  of  the  ship  or  vessel,  for  and 
behalf  01,  and  for  the  use  and  benefit  of  the  said  plaintiff;  and  as  to 
third  part  thereof,  for  and  on  behalf  of,  and  for  the  use  and 
of  the  said  E.  F.  and  G.  H.  to  wit,  at,  &c.  {venue)  aforesaid. 

that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 

policy  of  insurance  hereinafter  mentioned,  was  interested,  to  wit,  in  two- 

Hjputs  or  shares,  of  and  in  a  certain  ehip  or  vessel  called  the ,  and 

*  so  interested  therein,  until  at  the  time  of  the  loss  hereinafter  men- 
I:  and  the  said  plaintiff,  being  so  "^interested  as  aforesaid,  heretofore,  to 
%  &c.  at,    &c.    according  to  the  *  usage  and  custom   of  merchants, 

^  said  plaintiff  ftirther  saith,  that  the  said  insurance  was  so  made  as 
I.  to  and  for  the  use  and  on  the  account  of,  and  in  trust  for  one  E.  F. 

G.  H.  one  I.  K.  one.L.  M.  and  one  N.  0. ;  and  that,  before  and  until, 
tbe  time  of  the  loss  hereinafter  next  mentioned,  the  said  E.  F.  was  in- 

ia  the  said  ship,  and  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  0.  were 

*  in  the  said  goods  and  merchandize  so  on  board  thereof  as  aforesaid, 
amount,  to  wit,  to  the  amount  of  all  the  money  ever  insured,  or 

to  be  insured  thereon,  to  wit,  at,  &c.  {venue)  aforesaid. 


Plaintiff  in* 
terested  in 
iwo-ihirdis, 
and  other 
persons  in 
residae(z). 


The  like  in 
another 
form,  on  a 
policy, 
where 
plaintiff  in- 
terested in 
two-thirds 
of  the  ship 
(a). 

[  *186  ] 

The  like 
where  some 
persons 
were  inter- 
ested in  the 
ship,  and 
others  in 
tbe  goods 
(6). 


out  the  policy  and  memoranda,  verbatim,  the  reference  thereto,  and  Averment 
^s subscription,  as  ante,  178,  and  then  proceed  as  follows:] —  5*J^21 
plaintiff  in  tact  saith,  that  the  said  ship  or  vessel  was  not,  at  the  time  subject 
aaking,  eflecting  or  subscribing  of  the  said  policy  of  insurance,  nor  of  w«  inter- 

of  the  loss  hereinafter  mentioned;  and  property  of,  or  belong-  ^"^  ^^^ 
n»r  sovereign  lord  the  king,  or  any  of  his  subjects. 


precedent,  1  Wentw.  402,  410,  460. 
Istety  a  disputed  point  whether  the 
Bust  aver  the  interest,  but  it  is 
that  it  must  be  averred,  and  cor- 
tceording  to  the  fiu:ts,  see  ante,  181, 
><locs  not  seem  however  necessary  to 
pah|ip8  aomedmes  advisable,  to 
\h,  wittt  proportions  several  persons 
6  Tknnt.  14;  1  Harsh,  416,  n. 

IL  17 


See -ante,  181,  n. 

(a)  See  precedent,  1  Wentw.  445.  This 
form  is  sometimes,  though  but  rarely,  adopted 
see  Id.  ibid. 

(b)  See  precedents,  1  Wentw.  892,  410. 
439. 

(c)  See  precedents,  2  Saund.  202,  n.  17. 
The|ieclaration  piust  aver  an  interest,  ante, 
181,  n.  and  as  how-  to  aver  it,  id. 


d 


180  DKCLAHATIONS    IN    .LSiLMPSlT. 

OK  8K.i        For  thftt  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at,  Ac.  hj  his  cer 
Tuov^Y  '  ^^°  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  here, 
INSURED    the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  himself  to  be 
AND      held  and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of  £1000,  to  be  paid 
INTEREST.  ^^  ^jj^  gg^j^  plaintiff,  or  his  certain  attorney,  executors,  administrators,  or  as- 
si^wKie'of  signs,  whenever  he  the  said  E.  F.  should  be  thereunto  afterwards  requested, 
money  lent  with  and  under  a  certain  condition,  thereunder  written. — [Here  set  out  the 
on  Tespon-  condition  of  the  respondentia  bond,  with  the  recitals^  verbatim,  and  thm 
ship'^and'*  P^^^^^  •*] — And  the  said  plaintiff  fui-tlier  saith,  that  after  the  making  of  the 
goods  (rf).  said  writing  obligatory,  and  the  said  condition  thereof,  andaft-er  the  lending 
of  the  said  XIOOO,  as  aforesaid,  to  wit.  on,  Ac.  he  the  said  plaintiff,  accord- 
ing to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  and 
approved  of,  caused  to  be  made  a  certain  policy  of  insurance,  purporting  there- 
by, and  containing  therein,  that,  &c. — [Here  set  out  the  policy  as  in  the 
usual  form,  ante,  178,  the  notice  to  the  defendant,  and  his  siibscription, 
and  the  mutual  promises,  and  then  proceed  as  follows :] — And  the  said 

plaintiff  further  says,  that  the  said  ship  called  the ,  in  the  said  condition 

of  the  said  writing  obligatory  mentioned,  and  the  said  ship  called  the in 

the  said  policy  of  insurance* mentioned,  were  one  and  the  same  ship,  and  not 
different  ships ;  and  that  the  voyage  in  the  condition  of  the  said  writing  obli- 
gatory mentioned,  and  the  voyage  in  the  said  policy  of  insurance  men- 
tioned, were  one  and  the  same  voyage,  and  not  other  or  different  voyages,  and 
that  the  merchandize  and  effects  in  the  said  condition  and  writing  obligatory 
mentioned,  and  the  goods  and  merchandize  in  the  said  policy  of  insurance 
mentioned,  were  the  same  goods,  wares,  merchandize  and  effects ;  and  that  the 
said  sum  of  JBIOOO,  in  the  said  writing  obligatory  mentioned,  was  and  is  the 
money  insured,  and  intended  to  be  insured  in  and  by  the  said  policy  of  insur- 
[  ♦IST]  ance,  .and  not  other  or  different  money,  to  wit,  at,  &c.  (venue).  *  And  the 
said  plaintiff  further  says  (e)  that  the  said  ship,  with  all  convenient  speed  af- 
ter the  making  the  said  writing  obligtitory,  did  proceed  and  sail  on  her  said 

voyage  from  and  out  of  [the  said  river  Thames]  to  a  certain  place  called 

[in  the  East  Indies,]  in  the  said  condition  of  the  ^id  writing  obligatory  men- 
tioned, without  deviation,  and  afterwards,  in  the  said  voyage,  to  wit,  on,  &c. 

did  arrive  in  safety  at  the  said  place  called in  the  East  Indies  aforesaid, 

and  that  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  did  load,  and  cause  to  be 
laden  on  board  the  said  ship,  at  the  said  place  called,  &c.  in  the  East  Indies, 
divers  merchandize  and  effects,  to  be  brought  from  thence  by  the  said  ship  in 
the  said  voyage,  back  to  the  river  Thames  aforesaid,  and  to  London  aforesaid; 
and  that  the  said  ship,  afterwards*  to  wit,  on,  <tc.  did  sail,  proceed,  and  return 
with  the  said  merchandize  and  effects  so  laden  on  board  the  said  ship,  without 
deviation  in  the  said  voyage,  from  the  said  place  called  — '—  in  the  East  In- 
[  *188  ]  dies,  and  towards  the  river  Thames  and  London  aforesaid,  *and  tliat  after- 
wards, <fec. — [  Then  state  the  loss  of  the  ship  and  goods ^  according  to  the 
fact^  and  the  defendants  consequent  liability  to  pay,  as  usual.  See 
ante,  178.] 

And  the  said  plaintiff  in  fact  saith,  that  the  said  policy  of  insurance  was  so 
made  as  aforesaid  for  the  purpose  of  affecting  an  insurance  on  the  said  goods 

{d)  Bee  precedent,  1  -Wentw.  431.    See  19  Adolph.  50.    See  19  Geo.  8.  o.  87.  b.  5. 
Geo.  8,  0.  87.  s.  5;  2  Burr.   1894.  Dedarationa         (e)  These  aTermentB  will  depend  <mtheooii- 

on  a  poHcy  of  inmirance  on  ^  Bottomry  h(M^  dition  <^  the  bond, 
and  law,  SimondB  v,    Hodgeon,   8  ttam.  k 


ATSR- 


SPECIAL   COUNTS. 


188 


.and  meichandize  so  as  aforesaid  intended  to  be  shipped  and  loaded  in  and  on 
of  a  certain  ship  or  vessel  called  the  (  George)  whereof  the  said  E.  F. 
[us  Blaster,  and  that  the  said  last-mentioned  ahip  or  vessel  was  and  is  called 
and  by  the  said  policy  of  insurance,  by  the  name  of  the  (^Digby)  by  mis- 
fe,  and  that  th^re  was  not,  at  the  time  of  making  the  said  policy  of  insur- 
^iBoe,  any  ship  or  vessel  in  the  port  of  London  aforesaid,  whereof  the  said  E. 
|F.  iras  master  other  than  and  except  the  ship  or  vessel  called  the  (  George)  on 
whereof  the  said  plaintiff  so  as  aforesaid  intended  to  ship  and  load  the 
goods  and  merchandize,  to  wit,  at,  &c.  aforesaid. 


OK  8EA 
POLICIES 

AVERp- 
M£NTS. 

Averment 
where  the 
name  of 
the  ship 
h.id  been 
mis-stated 
in  the 
policy. 


[Afier Stating  defejidant's  subscription  as  tisuai^  proceed  cls  follows:]  On  a  poli- 
tbe  said  plaintiff  in  fact  saith,  that  after  making  of  the  said  policy  of  after^e^t- 
rancethe  said  plaintiff  was  desirous  to  withdraw  the  mark  of  the  heinp  in  ed,  but  not 
tsaid  policy  of  insurance  mentioned,  and  the  Warranty  of  sailing  before  or  at  m  to  sub- 
time  of  the  said  policy  of  insurance  mentioned,  whereof  the  said  defendant  1^*7*5^ 
1^  aod  there  had  notice ;  and  thereupon  afterwards  to  wit,  on  c&c.  at,  &c.  afore- 
by  certain  memorandum  indorsed  on  the  said  policy  of  insurance,  and  sub- 
ibedby  the  said  defendant,  by  one  E.  F.  his  agent,  then  and   there  duly 
)ri2ed  in  that  behalf,  it  was  agreed  by  and  between  the  said  plaintiff  and 
said  defendant,  for  and  in  consideration  of  the  sum  of  four  guineas  addi- 
1,  and  allowing  5  per  cent,  less  return   than  was  in  the  said  policy 
insoraace  mentioned,  to  withdraw   the  mark  of  the  hemp   in  the  said 
Boy  of  insurance    mentioned,  and  the  said  warranty  of  sailing,  therein 
mentioned. 


Statement 
of  dltera- 
tlon  of 
some  of  the 
terms  of 
the  policy 
after  tho 
commence- 
ment of  the 
risks  {g), 

[  *189  ] 


{After  the  siatemeftt  of  the  defendant's  subscription  of  the  policy^  as  iis- 
'  insert  the  following  avernient :] — And  the  said  plaintiff  further  saith,  that 
the  said  policy  of  insurance  was  so  underwritten  on  the  behalf  of  the  said 
it*as  aforesaid,  and  before  notice  of  the  determination  of  the -risks 
?by  insured,  and  whilst  the  things  thereby  insured  were  and  remained  the 
?rty  of  the  said  plaintiff  as  hereinafter  next  mentioned,  to  wit,  on,  &c. 
ic.  he  the  said  defendant,  by  a  certain  indorsement  then  and  there  made 
the  sud  policy,  and  signed  for  him  by  the  said  I.  K.  his  agent  in  that  bc- 
t  agreed  that  the  said  vessel  therein  mentioned  might  sail  from  Martin i- 
aad  Antigua  or  Antigua  and  Martinique,  both  or  either,  and  from  all 
|«ny  of  the  West  India  Islands  (Jamaica  and  St   Domingo  excepted)  to 
)1,  without  being  a  deviation,  and  without  prejudice  to  the  said  insur- 
es by  the  said  indorsement  will   also  more  fully  appear. — [  Then  state 
9aiHny  of  theship,  and  averment  of  interest,  ^c.  as  ante,  180,  2.] 

And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  &c.  the  said  ^j^fShip* 
"*  with  the  said  goods  and  merchandise  so  laden  on  board  her  as  aforesaid,  gaiied  with 
ted  and  set  sail  with  convoy  from  — — : —  aforesaid,  on  her  said  intended  convoy,&c. 
towards aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that  after-  ^^^' 


ige 


and  whilst,  ic. 

[After  stating  the  sailing  of  the  voyage,  proceed  as  follows :] — And 
*  aid  plaintiff  further  saith  that  the  said  ship  in  the  said  policy  of  insur- 


L0RSE8  BY 

FERILB  or 

SEA. 


^/>^Sk4  Taant  169;  8  East,  273,  878;  85 
*•  c  66.  8. 13.    See  another  precedent, 

r  All 

.^)See  the  hist  precedent  and  note^.    86 
l*fc  8.  e.  68.  a,  18.    1 .  Wentw.  444.    When 


not  necessaxy  to  state  alteration,  ante,  179, 
note. 

(h)  See  precedentB,  1  Wentw.  899,  414, 
444;  2  If.  &P.  Ill;  Marsh,  269.  Sailing 
sheathed  with  copper,  1  Wentw.  411. 
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ov  mk    ance  mentioned,  with  the  said  goods  and  merchandize  so  on  board  thereof  m 

l^^Y  ^'•foresaid,  whilst  she  was  proceeding  on  her  voyage,  and  before  her  arriyal  at 
PBBiu  OP  any  of  her  port  or  ports  of  .destination,  sale  or  final  delivery,  in  the  said 
8EA.       writing  or  policy  of  insurance  mentioned,  to  wit,  on,  &c.  was,  by  the  perib 
I^^J^ip  and  dangers  of  the  seas,  ♦and  by  stormy  and  tempestuous  weather,  and  the 
^  s^m*  violence  of  the  winds  and  waves,  bulged,  broken,  damaged,  spoiled,  and  de- 
weather,     stroyed,  and  the  said  ship,  with  the  said  goods  and  merchandize  so  on  board 
aad  perUfl    thereof  as  aforesaid,  thereby  then  and  there  became  and  were  wholly  lost  to 
?  *Tqa  1  *^^  ^^  plaintiff  (or  if  he  was  agetit  for  some  other  person,  say  ''  to  said 
[    lyo  J  j;  p  n^  ^  ^j^^  ^^^  g^^    aforesaid,  of  all  which  said  premises,  &c. — [Siaie 
the  notice  as  ante,  182.     Add  another  count,  with  a  more  general  state- 
ment of  loss,  as  hi  the  next  form."] 

Was  by  the  perils  and  dangers  of  the  seas  wholly  lost  to  the  said  plaintiff, 

and  never  did  arrive  at aforesaid,  to  wit,  at,  &c  (rewwc)  aforesaid,  of 

all  which,  &c. — [State  notice  of  loss,  and  conclude  as  anie,  182.] 

More  gen-       And  before  her  arrival  at aforesaid,  by  the  perils  of  the  seas,  waa 

mirat^S'*^  wrecked  and  totally  lost,  whereby  the  said  ship  and  the  said  goods  and  mer- 

lo88  by  chandize  so  being  on  board  thereof  as  aforesaid,  and  all  other  tjiings  in  the 

perils  of  same  and  thereto  belonging,  were  wholly  destroyed,  perished,  and  lost  and  be- 

j^ .  came  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  afore- 

shipwreck  said,  of  all  which,  &c. — [State  notice  of  loss,  and  conclude  as  antCy  182.J 
(fc). 

imothCT  ^      ^y  *"^^  through  the  force  of  certain  hurricanes  and  winds,  stormy  and  tem- 
i>nii  (/).    pestuous  weather,  and  by  and  through  the  perils  and  dangers  of  the  seas, 
were  on  the  high  seas  wrecked,  sunk,  and  lost,  to  wit,  at,  &c.    (jvenue) 
aforesaid,  of  all  which  said  premises,  &c.     [State  notice  of  loss^  and  con- 
clude as  ante,  182.]  , 

m 

^^}^,  7hat  whilst  the  said  ship,  with  the  said  goods  and  merchandizes  so  laden 
of  tbe^p  ^^  ^^^  thereof  as  aforesaid  was  sailing  and  proc^ding  on  her  said  voyage, 
(m).  and  before  her  arrival  at,  fic.  aforesaid,  to  wit,  on,  &c.  upon  the  high  seas, 

by  the  perils  and  dangers  of  the  seas,  and  the  force  and  violence  of  storms 
and  tempests  there,  was  beat  and  broken  to  pieces,  sunk  and  totally  lost  in 
the  sea,  to  wit,  at,.  &c.  (^venue)  aforesaid,  of  all  which,  &c. — [Slate  no- 
tice of  loss,  and  conclude  as  ante,  182.] 

Ship  being      And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  sailing  and 

^^e  ne-  Proceeding  on  her  said  voyage,  and*before  her  arrival  at,  &c.  aforesaid,  to  wit, 

cenary  to    on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the 

•ail  .  day  of the  said  ship  or  vessel,  by  stormy  winds  and  tempestaom 

^reirt  *^*  weather,  became  and  was  leaky,  and  greatly  broken  and  damaged,  insomuch 

port,  in  do- 
ing which        (0.  See   precedent,   1  Wentw.   892,  448.  214,  &c.  and  caeee  there  collected.    'See  prece- 
thip  mM      The  circnnutanoes  occasioning  the  loss  are  to  dent  of   loss  by  perils  of    sea,  where  ship 
lost             be  stated  according  to  the  fticts,  and  usuaUy  in  was  by  the  winds  blown  over  on  her  side,  io 

one  count;  the  description  is  taken  fh>m  the  a  graving  dock,  6  B.  &  A.   161 ;  see  also  id. 

protest,  when  oorrect    It  may  suffice  to  de-  226. 

scribe  the  loss  by  the  perils  of  the  sea  more         {k)  See  another  precedent  in  1  W^entw. 

generally,  as  in  the  next  precedent,  when  the  488,  445,  460. 

&ct8  will  allow.    As  to  whatis  a  loss  by  perils         {I)  See  precedents,  1  Wentw.  434,  445, 448, 

of  the  sea,  see  8  Taunt.  227;  4  Ttiunt  126;  6  464. 

T.  R.  676;  3  Chit  Com.   Law.  4^0;  Hughes,         (ni)  See  precedents,  1  Wentw.  428.  458. 


r 
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ISA 


bj  means  thereof  it  then  and  there  became  and  was  expedient  and  neces-    on 

for  the  preservation  of  the  said  ship  or  vessel,  to  sail  and  proceed  to  the  ^^^^ 

$t  port,  and  the  said  ship  or  vessel  did  thto  and  there  accordingly  sail  pebiu  of 


proceed  towards  and  for  the  nearest  port,  to  wit,  for 


in  America,       e*^ 


i¥&,  at,  to.  aforesaid ;  and  that  afterwards,  and  whilst  the  said' ship  or  ves- 
fis  endeavoring  to  sail  and  proceed  into  a  port  of  safety  there,  to  wit,  on, 
to  wit,  at  &c.  the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the 

and  by  the  violence  of  the  winds  and  waves  became  and  was  wholly  lost 

said  plaintiff,  and  never  did  arrive  at,  &c.  aforesaid;  of  all  which,  &c. 
[State  notice  of  loss,  and  conclude  as  ante,  182 — Add  another  count, 

a  *more    general   statement   of   loss,  by  perils   of  the  sea,    as  [  *191  ] 

190.] 

the  high  seas,  struck  against  certain  rocks,  and  did  thereby  then  and  Loss  by  the 
.  founder,  and  the  same  ship,  with  her  tackle,  apparel,  ordnance,  muni-  ?^^^  ®^ 
artillery,  and  other  furniture,  was  then  and  there  totally  lost  and  de-  among^o- 
fed,  and  sunk  in  the  sea  aforesaid ;  of  all  which,  Ac. — [^State  notice  q/'structive 
and  conclude  as  ante,  182. — Add  another  count,  with  a  more  general  ^^^^ 
of  loss,  by  perils  of  the  sea,  as  ante,  109.] 

fas  by  the  perils  and    dangers   of   the  seas,  and  by  stormy  and  tern-  Loss  by- 
weather,  and  the  force  and  violence  of  the  winds  and  waves,  wrecked,  J^?  *"2" 
1  and  sunk,  whereby  the  said  ship  or  vessel,  and  the  said  goods  and  sea  (n). 
[ize  so  on  board  the  same  ship  as  aforesaid,  then  became  and  were 
lost  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid ;  of  all  which,  &c. — 
it  notice   of   loss,   and    conclude   as  ante,    182.  —  Add    another 
f,icith  a  more'  general  statement  of  loss   by  perils  of  the. sea,  as 
190.-] 


Lose  by 
ship  being 
oast  on  a 
rock  and 
the  goods 
damaged, 
and  after- 
wards lost . 
in  a  river 
by  tempest 


the  said  plaintifis  further  say,  that  the  said  ship,  after  the  making 
said  policy  of  insurance,  and  within  eighteen  months  after  the  day 
arrival  in  the  said  rrver  Grambia,  and  during  her  stay  and  trade  there, 
on,  &G.  was    forced  and  cast  upon  a  rock  in  the  said  river  Gambia, 
jjas  then  and  there  broke,  shattered,  and  bulged,  and  said  goods  and 
idizes,  so  laden  in  and  on  board  the  said  ship  as  aforesaid,  were  there- 
and  there ' wetted,  damaged  and  wholly  spoiled;  and  the  said  ship 
and  within  the  space  of  eighteen  months  from  the  day  of  her  ar- 
ia.  the  8ai4  river  Gambia,  and  during  her  stay  and  trade  there,  to  wit, 
by  force  of  the  winds  and  tempests  was  wholly  lost  in  the  said  river 
to  wit,  at,  &c  {venue)  aforesaid,  of  all   which,  &c. — [^State  notice 
J,  and  conclude  as  ante,  182. — Add  another  count,  with  a  mere 
statement  of  &5^  by  perils  of  the  sea,  ante,  190.] 

the  said  ship  was  sailing  and  proceeding  in   the  Greenland   seas,  [  '*^192  ] 
on,  to.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  by  the  force  and  Ship  loet 
of  storms  and  tempests,  and  by  and  through  misfortunes  and  acci-  ^/j^^ 
vising  and  happening  from  the  bodies  of  ice  and  snow  floating  and  be-  and  foun- 
aame  seas,  and  by  and  through  the  perils  and  dangers  of  the  seas,  the  d«^<i- 
or  vessel  bulged,  and  went  to  pieces,  sunk  and  foundered,  and  all  the 
^atores,. tackle,  and   apparel,  ordnance,  artillery,*  boat  and  other  furni- 


(n)  1  Wentw.  890»  488, 464. 
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{ 

^  '^    tare  of  the  said  ship  or  vessel,  were  totally  lost  to  the  said  plaintiff,  to  niti 
uo^  BT  **)  ^^'  (^^wwc)  aforesaid,  of  all  which,  &c. — {State  notice  of  loss,  and  con-  \ 
PEEUii  or  chtde  cls  ante,  182. — Add  another  coutit,  with  a  more  general  statement  of  \ 
■*^       loss  by  perils  of  the  sea,  as  ante,  190.] 

Loftsofship  [After  stating  the  sailing  of  the  ship,  proceed  as  follows:'] — And  the  ; 
b^ljtrand-*  ^  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  goods  and  j 
iiig.  merchandize  remained  and  continued  on  board  the  said  ship  as  aforesaid,  and  | 

whilst  she  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c,  at,  fee.    afore- 
said, the  said  ship,  by  and  through  the  perils  and  dangers  of  the  seaa,  and 
by  the  force  and  violence  of  the  winds  and  waves,  was   stranded,  bilged,  and 
wholly  lost ;  and  the  said  plaintiff  thereby  then  lost  and  was  deprived  of  tb©^ 
freight  of  the  said  goods  and  merchandize  sq  on  board  the  said  ship,  on  freight, 
as  aforesaid,  to  wit,  at,  &;c.  {yenue^  aforesaid  of  all  which,  &c. — [State  no-  I 
ticeof  loss  and  conclude  as  ante,  182. — Add  another   count,  tcitA  a  mere  \ 
geiiejal  statement  of  loss  by  perils  of  the  sea,  as   ante,  190.     What  is  a  | 
stranding,  see  3  Campb.  29 ;  5  B.  &  A.  225 ;  4  M.  it  S.  77 ;  1  Stark.  436 ;  I 
4  B.  &  C.  736 ;   what  not,  4  Moo.  15 ;    1  Brod.  &  B.  388 ;  4  M.  &    S. 
503.] 

Goo<^  And  afterwards  and  during  the  said  voyage,  that  is  to  say,  on  &c.  the  said 

^*"J|^JJ^    sliip,  so  having  the  said  goods  and  merchandize  on  board  thereof,  whilst  she 
sprung  in  a  was  sailing  and  proceeding  on  her  said  voyage,  and  after  her  departure  from, 
storm  (o).   &c.  aforesaid,  and  before  her  arrival  at,  &c.  aforesaid,  on  the  high  seas,  -was, 
by  and  through  the  perils  and  dangers  of  the  seas,  and  the  force  and  violence 
of  the  winds  and  waves,^  and  by  means  of  stormy,  tempestuous  weather, 
greatly  damaged  and  opened  in  her  seams,  and  between  her  planks  rendered 
leaky,  and  greatly  filled  with  water,  and  the  said  goods  and  merchandizes 
thereby  then  and  there  in  the  said  voyage,  were  wetted,  damaged,  and  wholly  | 
spoiled,  and  rendered  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c.  \ 
(venue)  aforesaid ;  of  all  which,  &c. — [State  notice  of  loss,  a7id  conclude  as 
ante,  182. — Add  another  count,  stating  a  loss,  by  perils  of  the  sea,  more  | 
generally y  as  ante,  190]. 

MM  VI  yf^  wpon  the  high  seas  greatly  eaten,  damaged,  and  destroyed  by  worms 
Ship  lost  *^^  other  insects,  and  thereby  and  by  and  through  the  force  of  certain  hur- 
by  eating  ricanes  of  wind  and  stormy  ^and  tempestuous  weather,  and  by  and  throng 
^^Jh^""*  the  perils  and  dangers  of  the  seas,  the  said  ship  or  vessel  was  rendered  of  no 
stormafp).  ^^^  ^^  Value  to  the  said  plaintiff,,  and  was  thereby  wholly  lost  to  him,  to  wit, 
r  ♦lOS  1  ^^'  ^^'  (^*^*^^)  aforesaid,  of  all  which,  <fec. — [State  notice  of  loss,  ctnd 
^  conclude  as  ante,  182.] 

i^gg  BY  And  the  said  plaintiff  further  saith,  that  whilS  the  said  ship  or  vessel,  in 
SHIPS  RUN-  the  said  policy  of  insurance  mentioned,  was  proceeding  on  her  said  voyage, 
MiKQ  Foui*  jj^ijcl  before  her  arrival  at  any  of  her  port  or  ports  of  destination  in  the  said 
another  policy  of  insurance  mentioned,  to  wit,  on,  &c.  a  certain  other  ship  or  vessel  ; 
ship's  run-  on  the  high  seas,  by  and  through  the  force  and  violence  of  the  wmds  and 
mng  down  i^aves,  was  carried  and  sailed  against,  and  ran  foul  of  the  said  ship  or  vessel 
ediq)?'^'  ^^  ^^^^  ^^^  policy  of  insurance  mentioned,  without  any  default  or  neglect  of 

(o)  See  another  precedent,  1  Went  401, 459.         (q)  See  the  law,  i  Tiunt  126. 
(p)    1  Wcntw.  446. 
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mj  peiaoQS  in  and  on  board  of  the  said  ship  or  vessel  in  the  said  policy  of 
pnranoe  Mentioned,  and  the  same  thereby  then  and  there  became  and  was 
M  and  Stranded  by  and  through  the  perils  and  dangers  of  the  sea,  to  wit,  perils  of 
[Itjic.  {venue)  aforesaid;  of  all  which,  &;c. — [State  notice-  of  loss,  and 
[mdude  as  ante,  182. — Add  another  count,  vnth  a  more  general  state- 
itoflosSf  as  ante,  190.] 


8EA. 


LOSS  BY 
FIRE. 


Waa  on  the  high  seas  wholly  burnt  and  consumed  with  and  by  fire ;  and 
said  goods  and  merchandizes  then  being  and  remaining  in  and  on  board  gj^.p™^ 
said  ship,  were  thereby  then  and  there  wholly  burnt  and  consumed  with  goods 
I  by  fire,  and  wholly  lost  to  the  owners  and  proprietors  thereof,  to  wit,  ^^nt  at 
ic.  (rcnwe)  aforesaid ;  of  all  which,  &c. — IState  notice  of  loss,  and^^^^^' 
as  ante,  182.J 

Was  on  the  high  seas  wholly  consumed,  destroyed,  and  burned  by  fire ;  ^®3®  ^ 
'  the  said  ship,  and  the  said  goods  and  merchandize  so  being  on  board  ^^j^  ^,j^ 
eof  as  aforesaid,  were  thereby  then  and  there  wholly  destroyed  and  lost, 
'▼it  at,  fee.  {venue)  aforesaid ;  of  all  which  said  premises,  &c. — [State 
iiteofloss.  and  conclude  as  ante,  182.] 


And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said 
or  Tessel  was  proceeding  on  her  said  voyage,  with  the  said  goods  and 
on  board  *thereof  as  aforesaid,  and  before  her  arrival  at,  &c. 
lid.  to  wit,  on,  <&c.  the  said  ship  or  vessel,  with  the   said  goods  and 
landize  so  on  board  thereof,  were,  on  the  high  seas,  at,  Ac.  {venue) 
lid,  with  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 
captured,  taken,  and  carried  away  by  certain  then  enemies  of  our 
the  king,  and  his  crown  of  Great  Britain,  to  wit,  by  certain  French- 
and  subjects  of  the  king  of  France,  then  in  open  war  with  our  said 
the  king,  and  the  said  ship  or  vessel,  and  goods  or  merchandize  so  on 
thereof  as  aforesaid,  were  thereby  then  and  there  wholly  lost  to  the 
plaintiff:  of  all  which,  4;c. — [State  notice  of  loss,  and  conclude  as 
182.] 

the  said  plaintiff  further  says,  that  afterwards,  and'  whilst  the  said 
or  vessel  was  proceeding  on  her  said  voyage  with  the  said  goods  and 
idize  so  on  board  thereof,  on  freight  as  aforesaid,  and  before  her  ar- 
at,  tc.  aforesaid,  to  wit,  on,  &;c.  the  said  ship  or  vessel,  with  the  said 
and  merchandize,  were  on  the  high  seas,  to  wit,  at,  &c.  {venue)  afore- 
with  force  and  arms,  and  in  a  hostile  manner  attacked,  seized,  captured, 
carried  away  as  prize,  by  certain  persons  unknown  to  the  said  plaintiff, 
[jit,  by  certain  enemies  of  our  said  lord  the  king,  whereby  the  said  ship, 
die  fireight  thereof,  Aen  and  there  became  and  were  wholly  lost  to  the 
and  a  large  sum  of  money,  to  wit,  to  the  amount  of — /.  for  each 
if  very  sum  of  100/.  assured  by  the  said  policy,  was  afterwards,  to  wit, 
4c.  aforesaid,  at,  &c.  {venue)  aforesaid,  expended  by  the  sai.d  plaintiff 


LOSSES  BT 
CAPTURE. 

Loss  by 
capture  of 
ship  and 
goods  (t). 

[  *194  ] 


For  a  total 
loss  of  ship 
and  freight 
by  capture, 
and  de- 
fendant's 
proportion 
of  expenses 
of  endeav- 
oring to 
regain  the 
ship  (t*). 


See  precedent,  1  Wentw.  402;  1  Rich. 
465. 
i8ee  form,  1  Wcntw.  896. 

Seepreeedent,  ante,  178,  and  1  Wentw. 
406,411,412;    15  East,  525.    And  as  to 
it  of  loaBCa  by  capture  in  general. 


see,  2  Saand.  208  a,  note  18;   1  B.  &  P.  158, 
155;  8  Chit.  Com.  Law,  493. 

(v)  See  the  precedent,  ante,  178.  As  to  the 
statement  of  this  ]p69,  see  2  Saund.  208  a,  note 
18;  15  East,  526;  1  Wentw.  401,  406,  411, 
412. 


194  DECLARATIONS  IN  ASSUMPSIT. 

ON  8EA    in  and  about  the  claiming  and  endeavoring  to  recover  the  said  ship,  rateabl 

lomo'dy  prop^i'ti^^  ^f  which  said  sum  so  expended  to  be  paid  by  the  said  defendiLnl 

cAPTu&s.    theit  and  there  amounted  to  a  large  sum  of  money,  tp  wit,  the  sum  of  20/., 

in  addition  to  the  said  sum  of  200/.,  so  insured  by  him  as  aforesaid,  to  wit 

at,  Ac.  {venue)  aforesaid,  of  all  which  said  premises,  &c. — [State  notice  of 

loss,  and  conclude  as  ante,  182,  with  a  promise  to  pay  the  said  sttms.'] 

of  goods  in      ^^^,  wfth  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 

oonse-        seized,  captured,  and  taken  a  prize  by  certain  enemies  of  our  lord  the  now 

quenoe  of    king,  and  his  crown  of  ♦Great  Britain,  to  wit,  by  certain  Frenchmen,  and,' 

and  "rasap.  Subjects  of  the  king  of  France,  then  in  open  war  with  our  said  lord  the  king; 

ture.  and  the  said  goods  and  merchandizes  were  by  those  enemies  then  and  there 

I  ♦IQo  ]  taken  and  carried  away  in  the  said  ship,  and  afterwards,  and  before  that  the 

Vessel  and  Said  ship,  goods,  and  chattels,  were  by  those  enemies  carried  into  any  port, 

goods  were  to  wit,  on,  &c.  the  said  ship,  with  the  said  goods  and  merchandizes  so  being 

tha t*Sie^  and  remaining  on  board  her  as  aforesaid,  was,  upon  the  high  seas,  to  wit, 

did  not       s^^)  &<^-  aforesaid,  retaken  and  recovered  out  of  the  hands  and  possession  of 

produce      the  said  enemies  by  one  of  his  present  majesty's  ships  of  war,  and  afterwards, 

enough  to   ^^  ^.jj.^  qj^^  ^^  brought  into  the  port  of  rlymouth,  in  the  county  of  Devon, 

vage  and    hy  the  Said  ship  of  war,  and  there  kept  and  detained  for  a  long  time,  to  wit, 

incidental    for  the  space  of  three  months  and  more,  then  next  following,  to  wit,  at,  &c. 

expenses,     aforesaid ;  and  the  said  first-mentioned  ship  or  vessel,  at  the  end  of  that  time, 

to  wit,  on,  &c.  proceeded  on  her  said  voyage  to  the  said  island  of  Antigua 

aforesaid,  to  wit,  &c.  aforesaid ;  but  by  reason  of  such  capture,  recapture, 

and  detainer  of  the  said  ship,  goods,  and  merchandize,  as  aforesaid,  and  the 

said  goods,  being  a  perishable  commodity,  the  said  goods  and  merchandizes, 

before  the  said  ship  arrived  at  Antigua  aforesaid,  to  wit,  on,  &c.  at,  ic. 

aforesaid,  were  so  lessened  in  value,  spoiled  and  damaged,  that  the   same 

were  not,  at  the  time  of  their  arrival  at  Antigua  aforesaid,  or  at  any  time 

afterwards,  of  value  sufficient  to  pay  the  average  due  to  the  crew  of  the  said 

king's  ship  for  the  recaption  of  the  said  goods  and  merchandizes,  and  other 

the  necessary  expenses  relating  thereto,  and  were  afterwards,  to  wit,  on  &a 

sold  and  disposed  of  towards  payment  and  satisfaction  thereof,  and  never 

came  to  the  hands  or  possession  of  the  said  plaintiff,  but  have  been  and  are 

wholly  lost  to  him,  to  wit,  at,  &c.  Qve7iue)  aforesaid. 

Losses  by       And  the  said  plaintiff  further  saith,  that  afterwards,  and  while  the  said 
being  fired  gi^ip^  ^j^h  the  said  goods  and  merchandizes  so  laden  on  her  as  aforesaid,  was 
sunk  by"    proceeding  on  her  said  voyage,  to  wit,  on,  &c.  9n  the  high  seas,  to  wit,  at,  &c. 
thoene-      aforesaid,  the  said  shipVas  with  force  and  arms,  and  in  a  hostile  manner, 
?^i*OA     ^t^cked  and  fired  upon  by  certain  men  of  war,  to  "^^  the  said  plaintiff  unknown, 
I    i"o  J  and  was  thereby  tlien  and  there  so  greatly  shattered  and  damaged  in  her  huUf 
.  masts,  yards  and  rigging,  that  by  reason  thereof  the  said  ship,  with  all   her 
tackle,  apparel,  ordnance,  munition,  boat  and  furniture,  together  with  the 
said  goods  and  merchandizes,  so  laden,  and  being  on  board  thereof  as  afore- 
said, were  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  sunk  in  the 
sea  and  destroyed,  and  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit, 

(t»)     See  a    precedent,   1    Wentw,   445.  migbt  recover  under  a  special  count,  stating 

Where  ship  fired  upon  by  another  Enrfish  particular  circumstances,  for  it  was  within  the 

ship,  mistaking  her  tor  an  enemy,  it  was  held  general  words,  "aU  other  perils,  losses*  aftd  ais* 

not  a  loss  &y  perilt  qf  jea,  but  that  plaintUF  fortunes,*'  6  M.  &  S.  461. 


gPXOIAI.  COCMTS. 
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I 

ftc  ifaesaid.— [ilnd  a  second  county  stating  the  loss  to  have  occur-    ^^  *^ 
liirouffh  shipunreck  and  the   perils  of  the  sea,  as  aftte,  150.     1  ^'^^^ 


Total  loss 
of  goods, 
ship  being 
compelled 
by  storms 
and  shat- 
tered con- 
dition to  go 
into  Cadiz, 
and  there 
was  taken 
by  the 
long  of 
Spain  and 
she  and  all 
her  carffo 
fi>rfbit«d 


iulthe  said  plaintiff  further  saith,  that  the  said  ship,  with  the  said  goods 
nerchaDdiaesso  being  on  board  thereof,  afterwards,  and  whilst  she  was 
ig  on  her  said  voyage,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit, 
,kt  aforesaid,  was  so  brokeh  and  shattered,  and  suffered  so  much  by  and 
storms  and  tempests,  and  the  violence  and  perils  of  the  seas,  that  she 
dierebj  then  and  there  wholly  disabled  and  rendered  incapable  of  per- 
'  I,  nor  could  nor  did  said  ship  perform  the  residue  of  the  said  voyage, 
at,  kc,  aforesaid.     And  the  said  plaintiff  further  saith,  that  the  said 
kmg  so  disabled  as  aforesaid,  the  said  E.  F.  her  master,  and  the  mar- 
belonging  to  and  sailing  in  her,  thereupon  afterwards,  to  wit,  &c.  last 
to  wit,   for  the  preservation  of  their  lives  were  obliged  to  put 
Cadiz  aforesaid,  to  wit,  at,   &c.  aforesaid,  and  that  the   said  ship, 
the  said  goods   and  merchandizes  so  laden  on  board  her  as  afore- 
together  with  the  master  and  mariners  belonging  to  the  said  ship, 
},  to  wit,  on,  &c.  at  the  said  port  of  Cadiz,  to  wit,  at  &c.  aforesaid, 
of  arms  and  against  the  will  of  the  said  E.  F.  the  master  and  mar-  ' 
itfaen  belonging  to  and  sailing  in  the  said  ship,  in  a  hostile  manner  was 
'  taken,  and  detained  in  the  said  port  of  Cadiz,  by  divers  soldiers  and 
>  belonging  to  a  ship  of  war  m  the  service  of  the  king  of  Spain, 
said  goods  and  merchandizes  were  there  confiscated,  and  thereby  then 
be(aane  wholly  lost  to  Jlie  said  plaintiff,  to  wit,  at,  &c.  aforesaid. — 
B  second  county  for  loss  by  peril  of  sea,  cls  ante,  190,  and  a  third  by 
8,  as  ante,  193. J 

the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  [  «197  ] 

Tesael  was  proceeding  on  her  said  voyage,  to   wit,  on,  &c.  the  said 

vessel  was,  by  force  and  violence,  upon  the  high  seas,  arrested,  re- 

'  and  detained  by  certain  people  {z)  unknown  to  the  said  plaintiff, 

coast  of  America,  whereby  the  said  ship  and  freight,  in  the  said  policy 

loe  mentioned,  became  and  were  wholly  lost  to  the  said  plaintiff,  to 

to.  {veyitie)  aforesaid ;  of  all  which,  4;c. — State  notice  of  loss,  and 

as  ante,  182.     See  a  second  count,  1  Wentw.  419.] 


LOSS  BY 
AERS8T  OK 
D£TAI!r- 
HENT. 


the  said  plaintiffi  further  say,  that  l6ng  after  the  expiration  of  twen- 
hoiiis  from  the  arrival  of  the  said  ship  at  Gambia  aforesaid,  and  dur- 
abode  there,  that  is  to  say,  on,  &c.  certain  inhabitants  of  Africa,  to 

pkintifi  unknown,  and  without  the  default  of  the  said  plaintiffs,  or 

them,  by  force  and  violence  seized  the  said  ship,  and  broke  in  pieces, 

and  spoiled  the  said  ship  and  the  tackle,  apparel,  and  furniture, 

to  wit,  at,   &c.;  of  all  which,  &c.* — [^State  the  notice  of  loss,  and 

as  ante,  182.] 


Ship  ar- 
rested and 
detained, 
by  persons 
unknown 
to  plaintiff, 
on  the  coaai 
of  America 

(y). 

Loss  by  the 
ship  being 
seized  by 
savagei^ 
(a). 


iWentw.  428;8B.  &P.  28. 

«e  precedent,  1  V^cntw.  419,  421. 
)  tte  irofd  •*  people'*   in  the  policy, 
[9k  goTeming  power  of  the  country, 
^^Wtteh  will  not  be  supported  by  ev- 

*  riolen  hsTing  seixed  upon  the  ship, 
'  Ttt;  788;  2  flaand.  202  o.  note  12, 

riLlL  18 


8  Chit  Com.  Law.  495.  But  in  4  T.  R,  787 
it  was  said,  that  if  averment  had  been,  that 
ship  was  takea  by  pirates,  the  evidence  would 
have  been  sufScient  to  support  it  Per  l^frd 
Xenyon. 
(a)  See  preoedent.  1  Wentw.  402. 
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o!v  BEA  ^Qj  the  Baid  plaintiff  further  saith,  that  the  said  ship,  with  the  said  siifi»rs, 

LOSS  BY  *^^  ^™  ^^  board,  afterwards,  and  before  her  arriral  at,  &c.  aforesaid,  to 

piRATia.  wit,  on,  &c.  while  she  was  proceeding  on  her  said  voyage,  on  the  high  seas, 

Loia  by  wa3,  with  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered,  and 

capture  of  taken  by  certain  rebellious  subjects  of  our  lord  the  king,  and  by  means  where- 

thenre!?^ *'  of  the  Said  sugars  and  rum  then  became  and  were  wholly  lost  to  the  said  W« 

gardaiaa  to  wit,  at,  &c.  aforesaid ;  of  all  which,  &c. — [State  the  notice  of  loss^  tmd 

^^^^^i^^W'  conclude  as ante^  182. — Add  a  second  count,  stating  a  loss^thus  :^ — On 

coua^,  OS  if  ^^  ^^^  ^^^^  ^"^^  ^'^'^  ^'^^^  ^^^  arms,  and  in  a  hostile  manner,  attacked, 
tkken'by     conquered,  and  taken  by  pirates,  and  by  means  thereof,  the  said  last-mentkm* 
piTdtes  (c).  ed  sugars  and  rum  then  and  there  became  and  were  wholly  lost  to  the  sud 
plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. 

[  *198  ]      *And  the  said  plaintiff  further  saith,  that  after  the  departure  of  the  said 
Ship  dam-  ship  from  Cork  aforesaid,  and  before  the  said  ship  had  finished  her  said  in- 
aged  on      tended  voyage,  to  wit,  on,  &c.  certain  persons,  to  the  said  plaintifis  as  yet  un- 
affo  b^^un-  '^'^^^^j  ^^^   without  the  default  of  the  said  plaintiflfo,  or  either  of  them, 
known  per-  broke,  damaged  and  spoiled  the  body  of  the  said  ship,  and  broke,  spoiled, 
iou8  and     tpok  and  carried  away  the  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
robbed  (rf;.  ^^^  furniture,  of  the  said  ship  in  the  said  writing  or  policy  of  assurance  men- 
tioned, to  a  great  value  and  amount,  to  wit,  to  the  value  and  amount  of  — /. 
whereby  the  said  last-mentioned  ship  was  disabled  from  performing  her  said 
voyage,  and  did  not  perform  the  same,  and  was  atid  is  of  no  use  or  value  to 
the  proprietors  thereof,  to  wit,  at,  Ac.  aforesaid,  of  all  which,  &c. 


LOSS  BT 
BABRATRT. 


And  the  said  plaintiff  further  says  that  afterwards,  and  whilst  the  said 
ship  was  proceeding  on  her  said  voyage,  and  before  the  arrival  of  the  said 
Bhip  and  last-mentioned  ship,  with  the  said  goods  and  merchandizes  so  laden  on  board  her 
goods  by  as  last  aforesaid,  at  Rotterdam  aforesaid,  to  wit,  on,  &c.  the  high  seas,  to  wit, 
barnitry  of  ^t^  Ac.  aforesaid,  the  masters  and  mariners  in  and  on  board  the  said  last-men- 
mariner  tioned  ship,  in  a  barratrous  and  fraudulent  manner,  without  the  knowledge 
(«).  and  against  the  will  of  the  said  plaintiff,  took  and  carried  away  the  said  last- 

mentioned  ship,  with  the  said  goods  and  merchandizes  so  on  board  her  as 
aforesaid,  to  places  unknown  to  the  said  plaintiffs,  and  converted  and  disposed 
thereof  to  their  own  use ;  and  the  said  plaintiff  thereby  then  and  there  lost 
and  was  deprived  of  the  said  last-mentioned  ship  and  the  goods  and  mer- 
chandizes so  on  board  thereof  as  aforesaid,  and  the  profits  thereof,  to  wit.  at. 
&G.  aforesaid. 

The  like  in  ^^d  that  afterwards,  and  before  the  arrival  of  the  said  ship  or  vessel  with 
^'forrn^^  the  said  goods  and  merchandizes  so  on  *board  thereof  as  aforesaid,  at  Guem- 
(/)•  sey  aforesaid,  to  wit,  on,  &c.  the  said  E.  A.  then  being  such  master  and  com- 

[  ♦199  3  mander  of  the  said  ship  or  vessel  as  aforesaid,  and  the  said  goods  and  mer- 


(b)  See  precodents,  1  Wentw.  415,  416, 
and  418;  2  Saund.  203  b.  note  18. 

(c)  Sec  sirniUr  loss,  4  T.  R.  783;  2  Saund. 
268  b.  note  18;  1  Wcntw.  416,  17. 

{d)  See  precedent,  1  Wentw.  402. 

(e)  See  precc<lcnt,  2  Saund.  202  c.  n.  13; 
1  Wentw.  401,  428,  435;  24  Mr.  Justice  Ash- 
hunt's  Paper  Boo1;b,  818;  as  to  what  consti- 
tutes  barratry ,  see  2  Saund.  202  e.  note  18;  8 
£ast,  126,  184;  2.  Campb.  160,  and  1  B.  & 


P.  181,  201,  318;  8  B.  &  P.  23;  8  East,  801. 
3  Chit.  Com.  Law.  407.  It  is  not  nccessarj  to 
use  the  word  "  barratrous"  in  the  statement  ol 
this  loss.  It  will  be  sufficient  if  the  breacU 
assigned  be  *'  that  the  ship  was  lost  tlirougli 
the  fraud  and  negligence  of  the  master."  2 
Lord  Raym.  1341*;  8  Mod.-  231;  1  Stra.  581. 
See  Park  on  Ins.  94;  Hughes,  471. 

(/)  1  Wentw.   485;  24  Mr.  Justice   Aab- 
harat's  M&  Paper  Books,  818. 
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jglyihiiiiM  go  being  on  board  her  as  aforesaid,  by  and  through  the  trand 

barratry   of  the^said  E.  A.    the  said   master  of   the  said  ship  or    ^^^^^ 
\hecamd  and  were  wholly  lost  to  the  said  plainti&,  and  the  said  pkintifis  babjul^t. 
by  then  and  there  lost  all  benefit  and  profit  arising  from  the  same,  and  the 

Hiiole  ireight  so  iAsored  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  of  all 
icb,  kG, — [State  notice  of  loss  and  concltide  as  ante,  182. — Add  another 
/,  averring  a  loss,  thus.Jl 

And  the  said  plaintiflfe  further  say,  that  whilst  the  said  ship  or  vessel,  with  ^^^^^j^^ 
( said  goods  and  merchandizes  on  board  thereof  as  aforesaid,  remained  and  master 
itinadf  in  the  port  of  Plymouth  aforesaid,  to  wit,  on,  &c.  and  on  divers  putsmug- 
kcr  days  and  times  between  that  day  and  the  time  of  seizure  and  oondem-  ^^^k^^S*^ 
of  the  said  ship  or  vessels  as  hereinafter  mentioned,  he  the  said  £.  A.  whereby ' 
ft  barratrous  and  fraudulent  manner,  and  contrary  to  the  form  of  the  the  ship 
itBtein  that  case  made  and  provided  (A),  and  without  the  knowledge,  J^^^^ 
mty.  or  consent,  and  against  the  will  of  the  said  plaintifis,  or  either  of  them,  (^). 
*  unship  from  and  on  board  the  said  ship  or  vessel,  to  be  laid  on  land  in 
said  port  of  Plymouth  aforesaid,  divers  large  quantities  of  Brandy  and 
of  and  belonging  to  him  the  said  E.  A.  and  being  in  and  on  board  the 
or  yessel  laat-mentioned,  on  the  account  and  adventure  of  himself  the 
E.  A.  and  not  the  property  of  or  on  account  or  adventure  of  the  said 
itifi,  brought  and  imported  from  parts  beyond   the   seas,  into   Great 
un,  in  the  said  ship  or  vessel,  the  customs,  subsidies,  and  other  duties  due 
payable  to  our  sovereign  lord  the  now  king,  not  being  first  paid  or  lawful- 
tendered  to  the  collectors  of  the  said  customs  a.t  Plymouth  aforesaid,  or  to 
other  person  whatsoever,  there  or  elsewhere  lawfully  entitled  to  receive 
same,  or  to  the  said  collector's  deputy,  with  the  consent  or  agreement  of 
said  oomptroUer  or  survevor  there,  or  one  of  them  at  least,  nor  agreed 
him  for  the  same  at  the  custom-house  according  to  the  form  of  the 
tate  in  such  case  made  and  provided,  whereby,  and  according  to  the  said 
ite  in  such  case    made  and  provided,  the  said  ship  then  and  there 
and  was  forfeited  to  our  lord  the  king  for  the  cause  last  aforesaid, 
iiit,  at,  &c.  aforesaid,  and  thereupon  the  said  ship  or  vessel  was  afterwards, 
)«it,  on,  &Q,  seized  there  and  arrested  on  the  behalf  and  account,  and  to 
&r  the  use  of  our  said  lord  the  king,  to  wit,  at,  &c.  aforesaid,  and  after- 
to  wit,  on,-  &c.  was  in  due  form  of  law  condemned  as  forfeited,  ac- 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at, 
aforesaid :  and  by  reason  of  the  premises  the  said  ship  or  vessel,  by  and 
the  said  fraud  and  barratr^^of  the  said  master,  became  and  was 
Ij  lost  to  the  said  plainti£fe,  and  the  said  plainti%  thereby  then  and  there 
all  benefit  and  profit  arising  from  the  same,  and  the  whole  ireight  so  in- 
"  aforesaid,  to  wit,  at,  &c.  aforesaid ;  of  all  which  said  premises,  &c. — 
te  notice  of  loss,  and  conclude  as  ante,  182.] 

i*And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  I  *"^^  J 
was  proceeding  on  her  said  voyage,  to  wit,  on,  &;c.  at,  &c.  the  master  of  ^^  ^y. 
said  ship, -in   a  barratrous  and  fraudulent  manner,  took   and  carried  Ship  con- 
aaid  ship  or  vessel,  with  the  said  goods  and  merchandize  so  on  board  f^^^^] 

^  '  °  .  through 

barratry 
i^)  See  precedent,  2  Siuind.  203  b.  note  18;      the  precedent  in  24  Mr.    Justice  Ashurst's  of  mnfiter» 
%^^;l  Wentw.  446.  MS.  Paper  Books,  818;  4  T.  R.  38;  2  Saund. 

U)  **  Gontraiyto  the  statute,  &c.*'  is  net  in     208  b.  note  18; 
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as  owner 
of  the 
goods  in- 
sored 
where  it 
wasnece»> 
sary  to  cut 
away  the 
masts,  &a 
in  a  storm 
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her  as  aforeflaid,  to  oertain  plaoea  to  the  said  plaintiff  nnknown,  to  irit,  tt, 
&e.  aforesaid,  bj  means  whereof  the  said  goods^  and  merchandise  then 
became  and  were  subject  to  captnre,  seizure,  and  confiscation,  and  wholly  lost 
to  the  said  plaintiff  and  the  other  persons  interested  therein  as  aforesak,  to 
wit)  at,  kc.  aforesaid,  of  all  which,  ftc. — [State  notice  ofloss^  and  conclude 
as  ante,  182.] 

And  the  said  plaintiff  further  saith,  that  the  said  ship,  With  the  said 
goods  and  merchandize  so  laden  and  remaining  on  board  thereof  as  a£ir&- 
said,  afterwards,   to  wit,  on,  &c.  departed  and  set  sail  with  conTOj  from 

aforesaid,  on  her  said  voyage  towards,  and  for,  &c.  aforesaid,  and 

that  afterwards,  aiid  after  her  departure  from,  &c.  aforesaid,  and  before  her 
arrival  at,  &c.  aforesaid,  and  whilst  the  said  ship  was  so  proceeding  on  bo- 
said  voyage  as  aforesaid,  with  the  said  goods  and  merchandize  so  on  board 
thereof  aa  aforesaid,  to  wit,  on,  &c.  on  high  seas,  to  wit,  at,  &c.  aforesaid,  by 
the  violence  of  the  winds  and  waves,  storms  and  tempests,  and  by  the  rolling 
and  laboring  of  the  said  ship,  and  the  sea  water  which  came  into  die  said  ship, 
and  other  perils  of  the  seas,  and  the  said  goods  and  merchandize  were  g^^^ 
ly  wasted,  destroyed,  damaged,  and  spoiled ;  whereby  the  said  plaintiff  sus- 
tained an  average  damage  or  loss  on  the  said  goods  and  merchandize  to  a 
larger  amount  wan  5/.  per  cent,  on  all  the  money  insured  thereon,  to  wit,  to 
the  amount  of  70/.  by  the  hundred  for  each  and  every  100/.  insured  thereon, 
by  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid,  whereby  the  said  defendant  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  a  large  sum  of  money,  to 
wit,  the  sum  of  70/.  being  his,  the  said  defimdant's  proportion  of  the  said 
average  loss,  for  and  in  respect  of  the  said  sum  of  100/.  so  by  him  insured 
as  aforesaid,  of  all  which  said  premises,  he  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &e.  {venue)  aforesaid,  had 
notice. 

*And  the  said  plaintiff  further  saith,  that  during  the  said  voyage,  to  wit, 
on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  ship,  with  the  said 
goods  and  merchandize  on  board  the  same,  was,  by  storms  and  tempest,  perils 
and  dangers  of  the  seae,  brought  into  great  distress,  and  in  danger  of  perish- 
ing, and  being  lost  and  destroyed  in  the  seas ;  wherefore  the  said  master  of 
the  said  ship,  and  the  mariners  thereof,  for  the  general  safety  and  preservation 
of  the  said  ship,  and  the  said  goods  and  merchandize  on  board  the  same,  dar- 
ing such  voyage,  were  necessarily  obliged  to  cut  away,  and  did  then  and 
there  cut  away  divers  masts,  yards,  «iils,  cables,  anchors,  ropes  and  buoys,  of 
and  belonging  to  the  said  ship,  and  to  cast  and  leave  them  in  the  sea,  where-, 
by  they  they  were  lost ;  by  reason  whereof,  the  said  plaintiff,  in  respect  of  his 
interest  in  tne  said  goods  and  merchandize,  then  and  there  became  liable  to 
bear  and  pay  a  proportionable  part  of  the  value  of  the  said  masts,  yards,  saib, 
cables,  anchors,  ropes,  and  buoys,  so  lost  aa  aforesaid,  *and  thereby  sustained 
a  general  average  loss,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 


(t)  See  8  Taunt  609. 

(k)  An  eminent  Pleader  at  the  bar  was  of 
opinion  that  the  general  average  might  be  re- 
covered under  the  connt  for  money  paid,  if 
the  plaintiff  had  paid  the  same  to  the  owners 
of  the  ship.  The  liability  of  the  underwriter 
is  not  restricted  to  the  single  anennt  of  his 


sabscription,.bat  ho  may  be  subject  either  to 
several  average  loans,  or  to  aa  avetage  loai 
and  total  loss,  or  to  money  expended,  and  b- 
bor  bestowed  about  the  dciense,  safbguard,  and 
reeovery  of  the  ship,  to  a  much  greater  amonsi 
than  the  subscription,  and  it  shall  be  recover 
able  as  an  average  loo.    See  4  Taunt  867. 
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fTW.  by  the  hnndred,  for  each  and  every  hundred  pounds,  so  by  him  in-     on  bka 
[td  as  aforesaid,  whcrfeby  the  said  defendant  then  and  there  became  liable   ][^^J^ 
pij  the  said  plaintiff  the  sum  of  70/.  for  and  in  respect  of  the  said  sum  of    lobses. 
MO/,  so  by  him  insured  as  aforesaid,  of  all  which  said  premises  the  said  de- 

bt  afterwards,  to  wit,  on,   &c.  had  notice,  to  wit,  at,   &c.  aforesaid. — 
,^ fnoney  paid,  had  and  received,  account  stated,  and  breach.'] 

m 

And  the  phintiff  further  saith,  that  the  said  ship  or  vessel,  in  the  said  pol-  Ship 
rfinsarance  mentioned,  afterwards,  to  wit,  on,  &c.  departed  and  set  sail  atranjlcU, 

the  fiaid  port  of on  her  said  intended  voyage  in  the  said  policy  of  ^^  ^^ 

mentioned,  with  certain  goods  and  merchandize  in  and  on  board  prosecut- 
f,  bill  that,  after  her  departure,  and  before  the  completion  of  the  said  i»g  ^^^ 
and  in  the  course  thereof,  to  wit,  on,  &;c.  on  the  high  seas,  to  wit,  at,  ^^hSit 
rfwesaid,  the  said  ship  or  vessel  was,  by  and  through  the  force  and  vio-  being  un- 
of  the  winds  and  waves,  and  by  the  perils  and  dangers  of  the  seas,  loaded  and 
driren,  and  cast  upon  and  against  certain  shoals  and  sands,  and  sand  ^d**for  ' 
and  thereby  then  and  there  became  and  was  strained,  bulged^  and  dis-  safety  was 
1,  broke  and  otherwise  damaged  in  her  body,  rudder,  irons,  and  other  piloted, 
ioasmiich,  ttiat  by  means  thereof,  the  said  ship  or  vessel  was  wholly  ^i^^Iu^' 
ed  fifom  proceeding  on  her  said  voyage  without  being  repaired  as  to  the  red 
damage  so  by  her  sustained  as  aforesaid ;  and  in  consequence  thereof,  and  trouble 
me  purpose  of  such  repair,  and  the  safeguard,  safety,  and  preservation  ^ng^' 
said  ship  or  vessel,  the  said  ship  or  vessel  was  forced  and  obliged  to  be,  whereby 
then  and  there  was  piloted,  and  attended  by  a  pilot  and  a  certain  ship  or  defendant 
A  during  her  distress,  and  to  be  conducted,  conveyed,  and  carried  into  ™*^vct- 
aod  there  unloaded  and  repaired ;  and  on  that  occasion,  and  by  reason  age  loss, 
^means  of  the  said  several  premises,  the  said  plaintiff,  by  himself  and  his  (0- 
Its  and  agents,  did  labor  for,  in,  and  about  the  safeguard,  safety,  and 
Ltion  of   the    said    ship  or   vessel,  and   in  so   doing,  and   in   and 
the  repair  of  the  same  ship  or  vessel,  as  to  the  said  damage  so  by  her 

as  aforesaid,  and  of  the  premises  aforesaid,  did  necessarily  lay  out  [  *203  ] 

lexpend  a  large  sum  of  money,  to  wit,  &c.  in,  Ac. ;  whereby  the  said  de- 

'  It,  according  to  the  tenor  and  effect  of  the  said  policy  of  insurance,  and 

lise  and  undertaking,  thereupon  then  and  there  became  and  was  )ia- 

py  the  rateable  part  or  proportion  of  the  charges  aforesaid,  which  he, 

"  defendant,  then  and  there  ought  to  have  paid  and*  contributed  in  re- 

of  his  said  insurance,  amounting  to  a  large  sum  of  money,  to  wit,  the 

rf— /I  to  wit,  at,  Ac.  aforesaid;  of  all  which,  Ac. — {State  notice  of 

ond  conclude  as  ante,  182.] 

the  said  plaintiff  farther  saith,  that  after  the  said  capture  of  the  said  For  a  rate- 
I^Mid  by  reason  and  in  consequence  thereof,  the  said  E.  F.  and  G.  H.  for  Jf  ^^^ 
benefit  the  said  insurance  was  so  made  as  aforesaid,  afterwards,  to  wit,  incurred 
did  sue,  endeavor,  and  labor  to  recover  the  aforesaid  ship,  to  wit,  in  endeav- 
aferesaid,  and  in  so  doing  did  then  and  there  necessarily  expend  a  ^"fg^ 
fom  of  money,  that  is  to  say,  600/.  of  lawful  money  of  Great  Britain,  ship  ao- 
tbe  said  defendant,  according  to  the  terms  of  the  said  policy  of  in-  cording  to 
and  of  his  said  promise  and  undertaking,  then  and  there  became  li-  ^u^  (to> 
\h  ^y,  and  ought  to  have  paid  to  the  said  plaintiff,  for  the  use  of  the 
|&  F.  and  G,  H.  the  farther  sum  of  100?.  being  the  rateable  part  or  pro- 

,  ^Jhspwrsdwit,  1  Wentw.  450;  4  Tatmt         (m)  See  preoedents,  1  Wentw.408;  4  Taunt. 
FrSBiiir.1167, 1172,  and  ante,  200.  S67; 
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The  ship 
damaged 
by  bad 
weather, 
her  cables, 
masts,  &o. 
cut  away, 
and  she 
was  forced 
to  pat  into 
a  port, 
whereby 
another 
cable  was 
destroyed, 
expense 
of  salvage 
incurred, 
and  conse- 
quent av- 
erage loss. 


[*204] 


Average 
\o9a  where 
the  ship 
sprung  a 
leak  and 
was  forced 
to  put  into 
the  port  of 
Lisbon, 
where  she  . 
was  stran- 
ded, and 
goods  sold 
at  a  loss. 


portion  of  the  expense  aforesaid,  which  the  said  defendant  oixght  to  have  pi 
and  contributed  in  respect  of  the  insurance  aforesaid ;  whereof  the  said  i 
fendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  al,  I 

{venue)  aforesaid,  had  notice.  * 

« 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  during  thei 
voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  shiji 
vessel,  and  the  tackle,  apparel,  and  furniture  thereof,  by  and  through  j 
mere  force  and  violence  of  certain  hurricanes  of  wind  and  stormy  weaa 
and  by  the  perils  and  dangers  of  the  seas,  became  and  was  greatly  strair 
broken,  shattered,  damaged  and  spoiled,  and  thereby  the  quarter-bpaida 
starboard  cable  of  the  said  ship  or. vessel,  together  wili  the  comj 
wheel  and  stem-sail  thereof^  were  carried  away,  and  wholly  lost*  to  the 
plaintiff;  and  also  thereby,  and  for  the  preservation  of  the  said  ship  and; 
go,  the  master  and  crew  of  the  said  ship  or  vessel  were  then  and  there  " 
and  obliged  to,  and  did  necessarily  cut  away  the  larboard  anchor  of  the 
ship  or  vessel,  and  a  certain  other  -cable  of  and  belonging  to  the 
likewise  the  stay-sail  mast,  with  the  boom-sail  and  rigging  thereof,  and 
wreck  occasioned  as  aforesaid,  and  divers,  to  wit,  two  four-pound  gunSj^ 
one  gun-carriage,  were  then  and  there,  by  the  means  aforesaid,  washed  Qj 
board  and  wholly  lost  to  the  said  plaintiff,  whereby,  in  order  to  repair  thei 
age  done  to  the  said  ship  or  vessel,  and  the  tapkle,  apparel,  and 
thereof,  as  aforesaid,  the  said  ship  or  vessel  was  then  and  there  n( 
forced  and  obliged  to  proceed,  and  did  proceed,  to  the  port  of  Kingston-i 
Hull,  in  the  county  of  York,  and  there  to  unload  the  said  cargo ;  and; 
before  her  arrival  at  the  said  last-mentioned  port,  to  wit,  on,  Ac.  on 
seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel  was  necessarily 
to  and  did  "slip  and  let  go  a  certain  cable  and  anchor  belonging  to  the 
means,  and  in  consequence  of  which  said  several  premises,  and  of  the 
es  and  expenses  occasioned  thereby,  and  by  the  salvage  of  the  said " 
tioned  cable  and  anchor,  the  said  plaintiff  necessarily  suffered  and  si 
an  average  loss,  to  wit,  an  average  loss  of  — /.  per  cent,  upon  the  said 
vessel,  so  assured  as  aforesaid :  and  in  consequence  thereof,  the  said  di 
then  and  there  became  liable  to  pay  to  the  said  plaintiff,  a  certain  st 
money,  to  wit,  the  sum  of  — /.  of  like  lawful  money  ;  being  his  pro] 
of  the  said  average  loss,  for  and  in  respect  of  the  said  sum  of  — /.  so 
assured,  as  ^-foresaid,  of  which  said  premises,  the  said  defendant,  aftei 
to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  {venue)  afoi 
had  notice. 

And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the 
was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  the  port 
don  aforesaid,  to  wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at,  &a 
said,  the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the  seas,  sj 
leak,  and  became  and  was  broken  and  damaged,  insomuch,  that  by 
thereof,  the  said  ship  or  vessel  was  forced  and  obliged  to,  and  did  put  iol 
harbor  of  Lisbon,  in  the  kingdom  of  Portugal ;  and  that  aftcrwardlj 
while  she  continued  in  the  same  harbor,  to  wit,  on,  &c.  the  said  ship  or  4 
with  the  said  cotton  on  board  thereof,  was,  by  the  violence  of  the  windj 
waves,  driven  ashore,  and  stranded  in  the  said  harbor  of  Lisbon,  and  dli 
the  said  ship  or  vessel  then  and  there  became,  and  was  incapable  of  fl 
proceeding  on  her  said  voyage,  and  also  thereby  the  said  cotton  then  ani 
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and  was  greatly  soiled,  wetted,  damaged,  and  spoiled,  insomuch,  that    o^*  ^£.1 
was  then  and  there  expedient  and  necessary  to  sell  the  said  cotton,  and  f^^^^' 
same  was  accordingly  then  sold  at  Lisbon  aforesaid,  and  by  means  of  the    losses. 
i|Rouses  aforesaid,  the  said  plaintiff  sustained  an  average  loss,  to  wit,  an  av- 
of  £60  0.9  9d.  per  cent,  upon  and  in  respect  of  the  said  cotton,  to  wit, 
tc  aforesaid,  and  thereby  and  according  to  the  form  and  effect  of  said 
licjof  insurance,  and  his  said  promise  and^  undertaking,  the  said  defend- 
then  and  there  became  liable  to  pay,  and  ought  to  have  paid  the  said 
HBtifl^  a  certain  sum  of  money,  to  wit,  the  sum  of  120/.  18^.  of  like  law- 
'BKmey,  being  his  the  said  defendant's  proportion  of  the  said  average  loss, 
'vA  in  respect  of  the  said  sum  of  200/.  so  by  him  insured  as  aforesaid,  of 
iihich  said  several  premises  the  said  defendant,  afterwaixis,  to  wit,  on  the 
and  year  last  aforesaid,  at,  &c.  (veiiue)  aforesaid,  had  *notico. — \^Add  a  [  *205  ] 
count  for  a  ioicdloss,  stating  that  the  ship  was  strafided  arid  lost 
said  /larbor  of  Lisbon^  a?id  also  thereby  the  said  last-mentiofied 
became  and  was  wholly  lost  to  the  said  A,  B.  and  never  did  arrive 
\bmdon  aforesaid.^ — Of  all  which  said  several  premises,  <fec.     [^Notice 
fendant,  and  thereby y  ^c.  liability  of  defendant  to  pay  to  plaintiff 
\md  hst'Wentioned  sum  of  200/.  when,  ^c,} 

the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship  Average 
?I  with  the  said  sugar  on  board  thereof,  was  proceeding  on  her  said  ^g*^ by*' 
to  wit,  on,  <&c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  the  i^ip's 
or  T^sel  was,  by  and  through  the  perils  and  dangers  of  the  seas,  struck  becoming 
[urn  aground,  and  became  and  was  leaky,  and  thereby  the  said  sugar  then  t^  giJ™ 
ltberd)y  become  and  was  wetted  and  greatly  damaged,  lessened  in  value,  thereby 
l^led,  insomuch,  that  by  means  thereof,  the  said  sugar  was  then  obliged  netted 
'forthwith  unloaded  and  sold,  to  wit,  at,  &c.  aforesaid,  and  by  means  of  J^torSed 
'reral  premises  aforesaid,  he  the. said  plaintiff  suffered  and  sustained  an  in  value. 
k)S8,  to  wit,  an  average  loss  of  10/.  per  cent,  upon  the  said  share  of 
SDgar,  to  wit,  at,  &c.  aforesaid. — [State  liability  to  pay  defendants 
^iij  and  notice^  as  in  precedent.  ante^^QZ,  and- add  count  for  to- 

diudng  the  said  voyage,  to  wit,  on,  &c.  it  became  and  was  necessary  [  ^206  ] 

anchor  in  the  port  of and  the  best  bower  anchor  was  then  and  For  an  av- 

I  accordingly  cast,  and  thereupon  the  same  then  and  there  became  and  th^^c^r 
adentally  entangled  in  certain  mooring-chains  there,  called  Land  Bor-  being  en- 
IS  moorings,  insomuch,  that  it  then  and  there  became  and  was  found  tangled 
ticable  and  impossible  to  weigh  and  raise  the  same ;  and  the  said  plain-  ^jj^^^l^ 
&ct  saith,  that  afterwards,  to  wit,  on,  &c.  at,  &c.  it  became  and  was  became 
7  for  the  said  ship  or  vessel  to  proceed  on  her  said  voyage  immedi-  necessary 
in  order  to  join  the  first  convoy  to  sail  to  the  port  of  her  destination;  ^^^^  ^^^ 
being  then  and  there  impossible  to  weigh  or  raise  the  said  anchor^it  proceed  on 
iiiid  there  became  and  was  necessary  to  cut  the  cable  thereof,  for  the  pur-  theroyage 
'^oiabling  the  said  ship  or  vessel  to  proceed  on  her  said  voyage,  and  the  ^jjg^^o 
^^then  and  there  accordingly  cut,  and  a  part ,  thereof,  together  with  were  torn 
"  anchor,  being  then  and  there  of  great  value,  to  wit,  of  the  value  of  *way- 
4c.  were  then  and  there  necessarily  left  at  the  moorings  aforesaid,  to 
fcc  aforespjd ;  and  the  said  plaintiff  in  &ct  further  saith,  that  after- 
and  during  the  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit, 
aforesaid,  by  the  force  and  violence  of  the  winds  and  waves,  divers, 
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^io88£^  to  wit,  twenty  sails  of  the  said  ship  or  vessel  were  torn  in  pieces  and  destroy- 
ed, and  divers,  .to  wit,  twenty  ropes  and  twenty  cables  thereof  torn  away 
from  the  said  ship,  were  then  and  there  washed  away,  and  whioUy  losti^  to 
wit,  at,  <&c.  aforesaid;  by  means  of  which  said  several  premises,  &c. — [SUa/e 
the  average  loss,  and  defendant's  liability  to  pay  his  proportion  atui  na^ 
tiee  as  ante,  202,  3.] 

For  aver-  And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the 
tMki^^^  ship  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  on  the  high  aess, 
ship  being  ^^  ^^^'  ^^7  ^^-  aforesaid,  the  said  ship  caught  fire,  whereby  a  great  part  of 
burnt  and  the  tacklc,  apparel,  ordnance,  munition,  artillery,  boats,  and  other  furniture 
b*°firi^**  of  the  said  ship,  in  the  said  policy  of  insurance,  mentioned,  then  and  there 
^  became  and  was  wholly  burnt  and  consumed  by  fire,  and  the  residue  thereof 

thereby  then  and  there  became,  and  was  greatly  damaged,  lessened  in  value, 
and  spoiled,  to  wit,  at,  &c.  aforesaid,  by  means  of  which  said  several  pre- 
mises, he  the  said  plaintiff  then  and  there  sustained  an  average  loss  on  the 
f  ^207  1  ^d  tackle,  apparel,  ordnance,  "^artillery,  boats,  and  other  furniture,  so 
burnt  and  consumed  with  fire,  and  so  damaged,  lessened  in  value,  and  spoiled 
as  aforesaid,  above  the  amount  of  8/.  per  cent,  that  is  to  say,  to  the  amount 
of  10/.  per  cent,  by  means  whereof,  &c. — [State  defendant's  liability  to  pay 
proportion  of  average^  and  notice^  as  ante,  203.] 

For  in  ay-      And  that  afterwards,  and  whilst  the  said  ship  or  vessel  remained  and  oon- 
croge  loes,  tinned  at,  4c.  aforesaid,  waiting  for  convov  for  the  said  voyage,  to  wit, 
detain^ by  ^^)  ^^*  ^^^  ^^  ^^^P  ^r  vessel,  and  the  said  two  bales  of  woolen  cloth,  so 
embargo  in  shipped  and  loaded  on  board  thereof,  were  respectively  arrested  and  detained 
thw  coim-   by  tijg  authority  of  our  said  lord  the  now  king,  whereby  the  said  ship  or  res- 
^ring  that  ^®^  ^^^  restrained  and  hindered  from  further  prosecuting  her  said  voyage ; 
time  part    and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  under  sudi  re- 
°L?^        straint,  and  so  detained,  as  aforesaid,  to  wit,  on,  &c.  one  of  the  said  bales  of 
•tolen.^^'*  woolen  cloth,  that  is  to  say.  the  said  bale  of  woolen  cloth.  No.  229,  being  of 
great  value,  to  wit,  &c.  was  taken  and  carried  away  by  certain  thieves,  to  the. 
said  plaintiff  as  yet  unknown,  and  wholly  lost  to  the  said  plaintiff,  to  wit, 
at,  i&c.  aforesaid,  and  by  means  of  the  said  several  premises  aforesaid,  he  the 
said  plaintiff  then  and  there  sustained  an  average  loss,  to  wit,  an  average  loss, 
of  — L  per  cent,  on  the  value  of  the  said  two  bales  of  woolen  cloth,  that  is  to 
say,  for  and  in  respect  of  the  said  bale  of  woolen  cloth  so  lost  as  aforesaid.-  - 
[Staie  defendants  liability  to  pay  proportion  of  average,  and  notice,  cur 
ante,  203.] 

OTATEMENT  [After  stoting  the  loss,  and  notice  to  defendant,  proceed  as  folUnos :"] — 
donbSnt"  ^^^  whereupon,  afterwards,  to  wit  on,  &c.  the  said  plaintiff  gave  notice 
Averment  ^^^^eof  to  the  said  defendant,  to  wit,  at,  &c.  aforesaid,  and  then  and  there, 
that  plain-  according  to  the  usage  and  custom  of  merchants,  abandoned  and  renounced 
d^  *^*'ii  ^^  ^^  ^^  defendant,  and  the  other  assurer  .who  had  subscribed  the  said  pol- 
hiBclahnto  ^^7'  ^^  ^^  interest  in  the  said  ship,  and  the  other  premises  so  insured  as 
the  ship  aforesaid,  and  then  and  there  requested  the  said  defendant'  to  pay  to  him  the 
(**)•  said  plaintiff  the  said  sum  of  money  so  by  him  insured  as  aforesaid,  and  which 

[  ♦208  ]  he,  the  said  defendant,  by  reason  of  *the  premises,  and  according  to  the  cus- 
tom of  merchants,  then  and  there  ought  to  have  paid  to  the  plaintiff. 

(n)  'See  the  preoedents,  2  Satuid.  202,  8,  and  note  19;  1  Mod.  Ent»  226.    It  ia  now  usual  to 
state  the  the  abandonment 
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[Afier  ttating  the  lass,  notice  thereof  to  defefulant,  ajid  his  UabilUffy  as 
09, 182^,  proceed  as  follows :] — ^And  thereupon  the  said  defendant,  and 
Hinidpluntiff,  afterwards,  to  wit,  on,  &;o.  at,  &c.  aforesaid,  ascertained  and 
'i|vtiBd  the  aud  loss  to  amount  to  a  large  sum  of  money,  to  wit,  the  sum 
if  1002.  per  cent ;  and  the  said  defendant,  in  consideration  of  the  premises, 
Iftoi  lod  there,  by  a  certain  memorandum  of  agreement,  signed  and  sub- 
ibed  by  him  the  said  defendant,  on  the  back  of  the  said  writing  or  policy 
iDBonnce,  undertook,  and  then  and  there  fidthfuUy  promised  the  said 
to  pay  to  him,  the  said  plaintiff,  the  said  sum  of  200/.,  so  by  him  in- 
88  aforesaid,  in  one  month  then  next  following.  [As  to  what  are  in- 
of  bottomry  J  atid  as  to  what  aro.  insurances  thereon,  see  Si- 
9.  Hodgson,  3  Bam.  &  Adolph.  50.  And  as  to  insurances  against 
fiaviffaHon  Risks,  see  Crowley  v,  Cohen,  8  Bam.  &  Adolph.  478.] 


208 


09  ISA. 
FOLICUB. 

ATEBAOB 
L088Bk 

BIATBIIXIIT 
OF  ADJVST- 
MKNT. 

Statement 
of  a^iust- 
mentof 
\o?H  in  an 
ac  Jon  on  a 
policy  of 
msuranoe 

(0). 


VI.  ON  LIFE  POLICIES. 


ON  un 

FOLXOIBB. 


that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (date  of  On  a  policy 

0,  at,  &C.  (reniie)  cauLd  to  be  made  a  eerte^ 

96,  purporting  thereby,  and  containing  therein,  that  in  consideration  of  aasurer 
^guineas  per  cent  the  receipt  of  which  the  several  persons  whose  whoundw- 
ifere  lliereto  subscribed,  thereby  acknowledged,  and  according  to  ^^t(I). 

nte,  for  erery  greater  or  lesser  sum  received  of  Messrs.  B.  k  Co.  of .  j|^209  1 


1 


flee  oUmt  pfreoedentB,  1  .Wmtw.  412, 

It  11  not  aoocmary  to  state  the  adjnst- 

i^MaBy,  as  above,  and  it  wiU  snffioe  to 

OD  iiti  policy  generally,  and  Hie  ad- 

iBsy  be  giTen  in  eridenoe  under  ageor 

ne  Maraihan  ooi  insaranoe,  544  and 

▼cBtw.  412;  bat  in  some  cases  it  is  ne- 

to  deelsre  speeia]^  on  the  defendant's 

; IJ.  B. Moore, 568;  7  Tannt  806,"^ 

Crob  9.  An  adjostment  is  not  binding, 

•Bj  degree  proceeds  on  mistake,  8  Taunt. 

ICfait  Oom.  Law,  581,  as  to  the  effoet  of 

fln  other  preoedeats,  1  Wentw.  465 
'ud  the  next  inreoedent    For  fbrms 
see  post,  &41.    See  on   this  eub- 
OB  laa,  429  to  440;  Marsh,  on  Ins. 
Fte680;  Hughes  on  Ins.  496  to  504;  Sel- 
'  17.  P.  tit  Insuraaoe,   1084  to  1088. 
|if  the  prindples  wliich  govern  marine 
an  also  applicable  to  oontracis  of 
i;  see  ante,  178.     And  see  the  cases 
uHsRison's  Index,  2d  edit  tit  /n- 
\;  and  Ghitty's  Med.  Jnrispmdenoe, 

on  Hves,   wherdn  the   insured 

are  prohibited  by  the  statute 

3»  e.  4&  s.  1.  which  statute  also  dt- 

the  ttsme  of  tLe  person  interested, 

acooont  the  insurance  is  effected, 

>  hisaried  in  the  policy.    A  creditor  has, 

an  insurable  interest  in  the  lift  of 

9  East,   72;   PsiOe,  482;  Marsh. 

'676u    Vancfindenaa  v.  Desborough,  8 

C.  686.    But  if  the  ei^ecutor  of  the 

jay  the  creditor,  the  ]aHer  cannot  sue 
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the  insorer,  9  East,  72.  A  trustee  may  insure. 
Marsh.  676;  8.  T.  B.  22.  and  a  mere  €xpec- 
tanevt  as  a  father's  expectation  that  his  son, 
on  his  coming  of  age,  will  make  a  will  in  his 
&Tor,  IS  not  insurable,  Halfbrd  v.  Eeymer,  10 
Bar.  &  C.  724. 

It  is  usually  one  of  the  conditions  of  the 
policy  that  the  insured  shaU  subscribe  a  decla- 
ration of  warranty,  containing  a  statement  of 
the  age,  state  of  h^th,  and  other  circumstan- 
ces relating  to  the  life  insured.  Upon  the 
truth  of  this  declaration  the  Talidity  of  the 
contract  depends.  A  warranty  tiiat  the 
party  is  in  good  health  will  not,  however, 
be  ihlsfied,  by  proving  that  he  labored  under  a 
particular  infirmity  which  had  no  tenden- 
cy to  shorten  life.  1  Bla.  Bep.  812; 
Park,  488.  Marsh.-  667.  Hughes,  500. 
Nor  19  it  to  be  concluded,  that  a  disorder 
with  Which  a  person  is  afflicted,  before  he 
effects  an  insurance  on  his  life,  is  a  disorder 
tending  to  sboi;^  life,  within  tiie  meaning  of 
the  declaration  of  Insurance  Offices,  finom  the 
mere  circumstance  that  he  afterwards  dies  of 
it,  if  it  be  not  a  disorder  necessarily  having 
that  tendency.  4  Taunt  768.  But  if  partic- 
ular questions  be  asked,  which  are  not  fiurly 
answered,  as  if  the  name  of  a  physician  who 
last  attended  be  withheld,  this  avoids  the  polU 
cy,  if  material,  though  the  death  happened 
from  another  disorder,  and  the  creditor  for 
whose  benefit  the  policy  was  made  was  in  no 
ways  privy  to  the  firaud,  5  D.  &  R.  266;  1 
Car.  &  Pay.  S.  C.  and  see  8  Bing.  60;  6 
Taunt  186.  See  exception,  Swete  v,  Fairlee, 
6  Oar.   &P.  1.    Ifno  such  warranty  be  re* 
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^^  London,  merchants,  on  bdialf  of  the  eaid  pkintill^  (bj  the  name  and  de- 
eoriptiou  of  Mr.  A.  B.)  they  whose  names  are  thereto  subscribed,  did  fir 
themselres  severally,  and  for  their  seyeral  heirs,  executors,  %dministraton, 
and  assigns,  and  not  one  for  the  other,  or  others  of  them,  or  for  the  hem, 
executors,  administrators,  and  assigns  of  the  other,  or  otiiers  of  them  assume, 
promise,  and  agree  that  they  respectively,  or  their  respective  heirs,  execn- 
[  *210  ]  tors,  administrators,  and  "^i^assigns  should  and  would,  well  and  truly  pay  or 
cause  to  be  paid,  without  any  dispute,  abatement,  or  contention  whatever, 
unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  by  his  or 
their  indorsement  thereon,  the  full  sum  and  sums  of  money  ^nich  they  had 
thereunto  respectively  subscribed,  on  die  following  conditions,  (that  is  to 
say^  in  case  [John  Earle  of  Glencaim]  should  die  or  decease  out  of  his  nat- 
ural life,  by  any  way  or  means  whatsoever,  suicide  and  the  hands  of  justice 
excepted,  at  any  time  between  the  [10th  day  of  January,  1796,  and  the 
10th  day  of  January,  1797,  both  days  included,]  and  during  the  life-time  of 
[the  dowager  Countess  of  Glencaim,]  his  mother ;  but  in  case  the  said  Dow- 
ager'Countess  of  Glencaim,  his  mother,  should  depart  this  life  before  the 
above-named  John  Earl  of  Glencaim,  tiiat  policy  or  obligati<Hi  to  be  null 
and  void,  and  otherwise  to  be  and  remain  in  full  force  until  the  [lOtfa  day 
of  Januanr,  1797 ;]  and  by  the  said  writing  or  policy  of  aasuranoe,  the  in- 
terest of  the  said  plaintiff,  in  the  fife  of  the  said  John  Earl  of  G.  was  valued 
at  the  sum  insured ;  and  by  a  certain  memorandum,  thereunder  written,  the 
Bafennoe  said  John  Earl  of  Glencaim  was  *^  warranted  in  heaUk.^^  As  by  the  said 
to  polioj.  luting,  or  policy  of  assurance,  and  memorandum  moi«  fully  appears.  Of 
Payment  of  ^^^^  ^^  Writing  or  policy  of  assurance  and  memorandum  the  said  defend- 
pmniaes.  &nt  afterwards,  to  wit,  on  tiie  day  and  vear  first  aforesaid,  at  &c.  {ventfe) 
aforesaid,  had  notice ;  and  thereupon  afterwards,  to  wit,  on  (v^iaie)  the  day 
and  year  last  aforesaid,  at,  kt.  Qoenue)  aforesaid,  in  oomsideratioQ  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
then  and  there  paid  to  the  said  defendant,  a  certain  sum  of  money,  to  wit, 

quired*  the  SoBurer  talcos  tbe  risk  upon  him^  teal  the  dedention  vmtX  be  in  debt  or  oove- 

eelf;  though  eren  in  this  cam  fraud  or  mi*-  nant.    The  6  Geo.  1.  o.  18.  b.  4.  preeoribai 

repreacutatSop  will  prevent  the  insured  from  the  form  of  declaring  against  the  twolnooirwr- 

olaiming  the  benefit  of  the  policy.    Id,  ibid,  ated  Insuraaoe  Oorapaniee.    This  imn  wbiefa 

IntflNst  Is  not  reooYerable  on  a  pdloy,  8  D.  ft  was  not  abeolutely  enibroed  by  the  etatate,  hu 

B.  618.    But  see  8  ft  4  W.  4.  c.  42.  not,  however,  been  umlly  adopted,  aee  2 

n$  declaration* — As  to  the  mode  of  stat-  Marsh,  on  Ins.  001. 
ing  a  polioy  in  general,  see  ante,  179,  note.         PUa. — ^The  most  nsusl  plea  is  the  feaerai 

It  is  usual  to  recite  the  policy,  verbaHmt  to-  ismie  non-assumpsit,  whioh  puts  in  issae  wvy 

gether  with  all  the  proposals  and  eondi^ns  material  fhct  alleged  in  the  deolaraticm.    tn 

to  which  it  refbrs,  and  any  material  variance  actions  of  debt  mSi  covenant  against  the  two 

or  omission  will  be  ihtal,  unless  allowed  to  Insurance  Companies  they  are  flowed  to  ple^i 

be    amended    under  'the  9  Oeo.  4.  c.    16;  nil  dd>et  or  non^nfrtait  amventionemt  aee  11 

Marsh.  587;  though  it  is  not  necessary  in  Geo.   1.  a  80.  s.  48;  2  Marsh-eOl. 
this  or  any  other  case  of  special  auumptit  on         Evidence. — ^In  an  aotion  by  a  husband,  on 

an  agreement,  not  under  seal,  to  state  any  a  policy  of  insurance  on  the  liib  of  his  wife, 

more  than  is  relevant  to  the  pbuntiff  's  cause  her  declarations  are  adntiasible  to  show  her 

of    aotion.      6    East,  667;  4    Tuant    287.  own  opinion  of  her  state  of  health  at  the  time 

The  plaintiff  must  also  state  his  compliance  of  efiboting  the  policy,  see  6  Esst,  .188;  2 

with  the  conditions  of  the  policy,  his  interest  Smith's  &p.  646,  a  C.    Unwritten  evidcnoe 

in  the  lift  insured,  and  the  truth  of  his  war-  wiU  not  be  admitted  to  vary  or  eoDtradlot  the 

ranty  or  deolwation,  if  anr  such  were  made,  terms  of  the  policy.    81cin.  64;  8  Oampb.  68  ; 

It  is  usual  to  add  oountB  Ibr  money  had  and  4  Taunt  846.    Where  the  deftndant  undo^ 

received,  and  on  an  aocount  stated,  to  enable  the  writes  by  agent  it  wiU  be  sufficient  proof  of 

plaintiff  to  recover  the  premium,  if  he  should  his  agency  that  the  defendant  usually  reoog- 

appear  to  be  entitled  to  it,  or  to  avail  himself  nlses  policies  so  subscribed,  without  producing 

of  any  bahmce  which  the  defendant  may  have  the  agent's  authority  in  writing,  4  C&mpb.  8tt 
•dmitt^  to  be  due.    If  the  policy  be  lender 


.  8PBCIAL  OOUNTB. 


210 


mm  of  three  gaineas,  (that  is  to  0ay,  the  sum  of  8/.  3^.  of  lawful,  &o.)   ^J^^ 
t  prauum  and  reward  for  the  assurance  of  100/.  of  like  lawful  money, 
the  premises  mentioned  in  the  said  writing  or  policy  of  assurance,  and 
tim  and  there  undertaken,  and  fidthfuUy  promised  the  said  defendant,  ^^^ 
iperfNrm  and  fulfill  all  things  in  the  said  writing  or  policy  of  assurance  ^ 

on  the  part  and  behalf  of  the  assured  to  be  performed  and  fulfilled, 
the  mi  defeiMb&t  undertook,  and  then  and  there  fiiithfuUy  promised . 
mii  plamtiiF,  that  ])e  the  said  defendant  would  become  and  be  an  assurer 
iftke  said  plamtiff  of  die  said  sum  of  100/.  upon  the  premises  aforesaid,  and 
perfinm  and  fulfill  all  things  in  the  said  writing  or  policy  of  assurance 
jied,  on  his  part  and  behalf  as  such  assurer  to  be  performed  "^^and  ful-  Lt^-'^-'^  1 
;  and  the  said  defendant  then  and  there  became  and  was  an  assurer  to  ^^g^^^ 
nid  phuntifi^  and  then  and  there,  by  one  £.  F.  his  agent  in  tiiat  behalf,  acription  of 
leribed  the  said  writing  or  policy  of  assurance  as  such  assurer  of  the  said  policy, 
of  lOOil  as  aforesaid;  and  the  said  plaintiff  in  fact  saith,  that  at  the  ^^j^^ 
I  of  making  the  said  writing  or  policy  of  assurance,  and  of  the  said  prom-  health,  &o. 
and  midertaking  of  the  said  defendant,  the  said  J.  E.  of  6.  was  in  health,  Plaintiff's 
'  tkrt  the  said  plaintiff  was  then,  and  firom  thence  until  the  time  <^  the  "^^^^^ 
ef  the  said  J.  R  of  O.  interested  in  the  life  of  the  said  J.  E.  of  G.  to  ^^o^^* 
amount  to  wit,  to  the  amount  of  all  the  monies  by  him  ever  insured, 
'  to  be  insured  thereon,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  the 
pluDtiff  in  fitct  further  saith,  that  after  the  making  of  the  said  writing 
^pdiejr  of  assurance,  and  between  the  [said  10th  day  of  January  1796,  and   * 
laud  10th  day  of  January,  1797,]  in  the  said  writing  or  policy  of  assur- 
»  mentioned,  during  the  life-time  of  the  said  [D.  0.  of  6.  the  mother  of 
imid  John  TSbtI  of  Glencaim,  to  wit,  on,  &c.  {q)  aforesaid,  at,  &c.  {ventMt) 
the  said  John  Earl  of  G.  died  and  deceased  out  of  his  natural  life, 
^elher  ways  and  means  than  by  suicide,  or  by  the  hands  of  justice,  of  all 
' '  said  several  premises  the  said  defendant,  afterwards,  to  wit,  on  the  day 
ymr  hst  aforraaid,  at^  &c.  (venue)  aforesaid,  had  notice ;  and  was  then  Notice  to 
thne  requested  by  the  said  plaintiff  to  pay  him  the  said  sum  of  100/.,  ^i^^^t, 
him  assured  as  aforesaid,  and  which  said  sum  of  100/.,  he  the  said  de- 
it,  then  and  there  ought  to  have  paid  the  said  plaintiff,  according  to  the 
ml  eliect  of  his  said  promise  and  undertaking  so  made  as  aforesaid. — 
tmaUfor  money  had  and  received^  and  the  common  condusion.'\ 


that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &;c.  {date  ofpolr 
^at,  Ac.  {venue)  caused  to  be  made  a  certain  policy  of  insurance,  where- 
r<fter  renting  tnat  the  said  plaintiff,  therein  de^ribed  by  the  name  and 
of  phuntiff,  of,  &o.  esquire,  being  interested  in  the  life  of  E.  F.  wife 

mid  plaintiff^  of '—  aforesaid,  was  desirous  to  eflbct  an  insurance 

the  Atlas  Connmny  on  the  life  of  the  said  S.  F.  for  the  term  of  one 

VHBmencing  from,  &o.  and  ending,  &;o.  and  .renewable  from  time  to 

.  at  his  *opti<m  at  the  end  of  every  year  during  the  term  of  one  year, 

[Aat  the  said  plaintiff  accordingly  paia  at  the  said  Company's  office  in 

the  sum  of  82/.  Irish  currency,  as  a  premium  of  such  insurance  for 


Bv  oTtbe  death,  or  aboat  it 
8k  notes  to  the  last  preoedent  It  will 
that  polieies  of  some  of  the  Com- 
ve  80  ftuned  aa  to  ebntaln  no  peraoiud 
^  t»  pa«  ID  as  to  sustain  an  action  at 
tte  ahaoBt  a  charge  on  the  fdnds  of  the 


company;  and  on  especial  case  from  equity, 
it  was  held,  that  in  such  a  case  no  action  is 
sustainable;  but  the  companies  rarely  Tenture 
80  take  that  legal  obligation.  See  Ansoomb  «. 
Shoce,  in  K.  B.,  A.  D.  181S,  aitsoed  by  PuUer 
and  Qiitty. 


On  the  lift 
of  a  third 
person^  not 
under  seal, 
against  the 
Atlas  As- 
surance 
Company, 
stating  the 
policy  dec- 
larations, 
proposals 
and  aver- 
ments (r). 
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oil  uR    one  year,  the  said  defendants,  three  directors  of  the  said  Compaiij,  tvbott 
^^^^"^  hands  were  thereunto  subscribed  and  affixed,  relying  upon  the  truth  of  a 
certain  declaration,  bearing  date  on,  &o,  and  made  by  the  said  phuntifl^  in  com- 
pliance withihe  conditions  on  the  said  policy  indorsed,  did  agree  with  die  sail 
assured  that  they,  the  said  diree  directors,  would,  in  case  the  said  E.  F.  AxnU 
happai  to  die  at  any  time  within  the  term  of  one  year  commencing  {rom  and  , 
.  ending  at  die  reepective  times  thereinand  hereinbefore  mentioned,  pay,  oat  of 
the  stock  and  funds  of  the  said  Company,  to  the  saidassured,  his  executors, 
administrators,  and  assigns,  within  three  months  after  the  decease  of  the  said 
E.  F.  should  have  been  certified  to  the  said  directors  of  the  said  Company,  at 
their  principal  office,  the  sum  of  5000/L  Iridi  currency;  [and  that  if thesaidf 
E.  F.  should  suryive  the  said  term  of  one  year,  and  tide  said  A.  B.  his  ex- 
ecutors, administrators,  and  assigns,  should,  on,  ftc.  in  erery  subsequentyear 
during  so  many  years  of  the  said  term  of  seyen  years  as  the  said  £.  F. 
should  happen  to  liye,  pay  at  the  office  of  the  said  company,  the  like  premiimi 
.  of,  ftc.  Insh  currency,  and  if  die  said  £.  F.  sbouU  actually  depart  diia 
life  during  the  said  term  of  years,  then  that  the  said  three  directors  would,* 
within  three  months  after  the  decease  of  the  said  E.  F.  should  hare  been 
duly  offllified  as  aforesaid,  pay  out  of  the  stock  and  fimds  of  the  said  Com- 
pany, to  the  saM  assured,  his  executors,  administrators  and  assigns,  the  som 
of  5000£  Irish  currency :]  proyided  always,  and  it  was  declared  by  the  said 
policy,  that  the  funds  and  property  of  the  said  Company,  for  the  time  being, 
should  be  answerable  to  die  demands  thereupon  under  the  said  policy ;  and 
that  neither  the  persons  who  were  subscribed  diereto,  nor  any  other  mem- 
ber of  the  said  Company,  should,  upon  any  account,  be  subject  or  liaUe 
to  any  demand  beyond  his  or  her  share  or  interest  in  the  capital  stock  or 
funds  of  the  said  Company,  and  which  share  was  set  opposite  to  his  or  her 
signature  to  the  deeds  of  settlements  establishing  the  said  company,  or  men- 
tioned in  some  other  deed  referring  thereto,  and  declaring  him  or  her  to  be  a 
member  thereof,  (any  thing  contained  in  the  said  policy  to  the  contrary  not- 
withstanding :)  proyided  also  that  the  said  poUcj^  and  the  assurance  thereby 
[  *218  ]  eftcted,  should,  at  all  ^^times,  and  under  all  circumstances,  be  subject  to  su<m 
conditions  and  stipulations  as  were  contained  in  the  printed  pnqioeals  indors- 
Pftymeatof  ed  thereon,  in  the  same  manner  as  if  the  same  were  there  wholly  and  acta- 
1^^"^^^^  ally  repeated  and  adapted  to  the  present  case ;  as  by  the  said  policy  refers 
al  promi- "  en<^  being  thereunto  had,  will  fully  appear  and  thereupon  afterwards,  to  irit, 
■«•  on,  Ac,  at,  &c.  aforesaid  in  consideration  that  the  said  plaintiff,  at  the  special 

instance  and  request  of  the  said  defendants,   had   heretofore,  to  wit^  on 
the  day  and  year  last  aforesaid,  ^ere  paid  to  the  said  Company  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  o2/.  Irish  currency,  as  a  premiuis 
or  reward  for  the  insurance  of  the  said  sum  of  5000/L  Irish  currency,  -upmi 
the  life  of  the  said  E.  F.  as  in  the  said  policy  is  mentioned,  for.one  year, 
to  wit,  from,  &c.  to,  &c.  aforesaid,  in  the  said  poUcy  of  insurance  mentioned,  and 
had  then  and  there  undertaken  and  fiuthfolly  promised  the  said  defendants  to  • 
Arermciit  perform  and  fulfil,  Ac. — [State  mtitual  promises  to  perform  policy^  same 
^^^  OS  ante,  210.]     And  die  said  plaintiff  furdier  saidi,  diat  the  said  declara- 
tioxL  tion  in  the  said  policy  mentioned,  was  and  is  a  certain  declaration  as  folloivB, 

(that  is  to  say)  I,  A.  B.  of  Merion-street,  in  the  city  of  Dublin,  being  de- 
sirous to  make  an  assurance  with  the  directors  of  the  Atlas  Assurance  Uom- 
^  *  paaxjy  in  the  sum  of  5000/.,  upon  the  life  of  E.  F.  bom  in  the  parish  of,  kc,  oik, 
Ac.  but  now  residing  at  Merion-street,  in  the  city  of  Dublin,  do  hereby  declare, 
to  the  best  of  my  l^lief,  that  the  said  E.  F.  is  not,  nor  has  she  been  afflicted 
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with  gout,  aBthma,  fits,  or  any  other  disorder  which  tends  to  shorten  life ;   on  un 
IktX  she  has  had  the  small-pox  (or  cow-pox),  and  that  the  age  of  the  said  E.  ^^^^'"^ 
F.  does  not  exceed  twenty-seven  years,  and  that  I  have  an  interest  in  the 
life  of  the  said  E.  E.  to  the  full  amount  of  the  said  sum  of  5000/.;  and  I  do 
hereby  agree  that  this  declaration  shall  be  the  basis  of  the  contract  between 
me  and  the  said  Company,  or  any  of  the  members  thereof,  and  that  if  any 
utitrue  ayerment  is  contained  in  this  declaration,  in  the  setting  forth  the  age, 
state  of   health,  profession,  occupation,  or  other  circumstances  relative  to 
the  said  E.  E.  all  monies  which  sha.ll  have  been  paid  to  the  said  Company,  or 
to  any  member  thereof,  upon  account  of  an  insurance  so  made  by  me  shall 
ie  forfeited.    Dated,  Ac,    And  the  said  plaintiff  further  saith,  that  in  the  "^^^""^L 
pointed  proposals  mentioned  and  referred  to  by  the  said  policy  of  insurance,  of  ^ted 
it  was  expressed  and  declared,  that  the  persons  proposing  to  affect  life  assur-.  propooaiB. 
ances  would  be  required  to  state  *the  following  particulars,  namely. — [Here  f  4^214  ] 
state  the  proposals^  which  may  be,  perhaps,  (is  folhws ;] — ^name  and  re- 
sidence of  the  party  by*  whom  the  proposal  was  n^e ;  name,  residence,  and    . 
profeasioii  of  die  party  whose  life  is  to  be  insured,  ai^d  in  case  of  an  insur- 
ance upon  survivorship,  the  name,  residence  and  profession  of  each  party, 
place,  and  date  of  birui,  and  aes  next  birth-day ;  sum  to  be  insured,  and  the 
name  and  residence  of  the  me£cal  gentleman  to  be  referred  to  folr  the  state 
of  the  person's  health ;  whether  afflicted  with  the  gout,  asthma,  ar  any  other 
disorder  which  tends  to  shorten  life ;  whether  the  party  had  had  the  small-pox 
or  cow-pox ;  whether  the  party  would  attend  personally  at  the  office ;  wheUier 
employed  in  the  militiuy  or  naval  service;  adeckration  as  to  all  the  above 
pnnts  would  be  considered  as  the  basis  of  the  contract  between  the  insured 
and  the  Company :  if  any  such  declaration  should  not  be  in  all  respects  true,' 
then  tlie  policy  would  become  void,  and  the  premium  that  might  have  been 
paid  would  be  forfeited ;  the  lives  of  persons  in  the  military  or  naval  service 
mi^t  be  assured  at  the  <^tee  on  moderate  terms ;  that  no  assurance  should  be 
in  force  until  the  premium  diould  have  been  paid,  nor  would  any  policy  be 
considered  valid  for  more  than  fifteen  days  after  the  expiration  of  the  period 
limited  therein,  unl^  the  premium  conoitioned  for  the  renewal  of  such  poli- 
cies should  have  been  paid  within  that  period ;  that  assurance  might  be  re- 
vived at  any  period  not  exceeding  three  months,  on  sufficient  proof  of  the 
imimpaired  state  of  health  of  the  party,  and  on  payment  of  the  premium, . 
with  the  addition  of  5^.  for  every  100/L  so  assured ;  that  such  policies  would 
lieoome  void,  if  the  parties  whose  lives  had  been  assured  should  co  beyond 
the  limits  of  the  United  Ejngdom,  or  should  die  on  the  h^h  seas,  (exoept  in 
his  majesty's  packets  passing  betwieen  Great  Britain  and  £eland)  unless  per- 
ndssion  should  have  been  granted  to  leave  the  United  Kingdom,  which  might 
be  obtained  on  such  parties  attending  personally  to  sive  every  requisite  ex- 
'planatioD,  and  paying  a  premium  adequate  to  such  risk;  tiiat  when  par- 
ties whose  lives  have  been  assured  should  not  i^pear  personally  at  the  office, 
an  additional  charge  of  10/,  per  cent  would  be  made  on  the  sum  assured; 
diat  assurances,  made  bv  persons  on  their  own  lives  would  be  void  if  they 
Bhoald  die  by  the  hand  of  justice,  by  duelling,  or  suicide ;  but  should  the 
fiunily  of  such  persons  be  left  in  distress  and  poverty,  the  directors,  in  their 
own  discretion  would  make  such  allowance,  in  respect  of  the  policies  *of  the  [  ^215  ] 
deceased,  as  they  might  deem  just  and  reasonable ;  that  if  any  person  should 
become  desirous  of  discontinuing  an  insurance  efiected  in  that  office,  the    ' 
Company  would  purchase  the  interest  in  such  policy  at  an  equitable  valua- 
tion ;  tliat  transfers  miglit  always  be  made  by  any  person  witlmt  giving  no- 
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mr  u»    tioe  to  the  Compan j ;  that  peraons  affeetmg  aaBoranoeB,  on  odier  Utos  tha 
'**'*""*   than  their  own  would  be  required  to  state  the  nature  of  the  interest  th^ 
possessed  in  such  lives ;  that  all  claims  upon  the  Company  would  be  paid 
within  three  months  after  satis&ctor j  proof  ediould  be  produced  of  the^desth 
of  the  petsons  on  whose  lives  assurances  had  been  effected.    And  the  sui 
plaintiff  in  &ct  says,  that  the  said  lsst*mentaoned  declaration,  so  referred  to 
m  the  said  policy  as  aforesaid,  so  by  him  made  as  aforesaid,  was  in  all  rs- 
spects  true,  to  wit,  at,  Ac,  (venue)  aforesaid.     And  the  said  plaintiff  further 
saith,  that  at  the  time  of  the  making  of  the  said  last-mentifxaed,  declantioii, 
and  also  at  the  time  of  making  the  said  last  mentioned  policy  of  insurance  and  of 
the  said  last-  mentioned  promise  and  undertaking  of  the  said  defendants,  as  hA 
aforesaid,  and  also  at.  the  time  of  the  death  of  the  said  E.  F,,  as  hereinafter 
mentioned,  he  the  said  plaintiff,  was  interested  in  the  life  of  the  said  E.  F. 
to  a  large  amount  to  wit,  to  the  amount  of  all  the  monies  by  him  insured 
thereon,  to  wit,  at,  Ae.  {nenue}  aforesaid.     And  that  he,  the  said  plaintiC 
did  before  the  making  of  the  said  policy  of  insurance,  to  wit,  on  the  daj 
and  year  last  aforesaid,  at,  A;o.  (venue)  aforesaid,  state  to  the  Company  tbe 
nature  of  the  said  interest  which  he  the  said  plaintiff  possessed  in  the  lifeof  the 
said  E.  F.;  and  the  said  plaintiff  fturther  saith,  tint  afterwards,  to  wit,  qd, 
&c.  {day  of  death  or  about  U^  aforesaid,  at,  &;a  {venue)  aforesaid,  thesud 
E.  F.'0       £.  F.  died ;  and  the  said  plaintiff  further  saith,  that  the  decease  of  the  sud 
dH^  oeiu   E.  F.  as  aforesaid,  was  afterwards,  to  wit,  on,  4c.  in,  Ac.  duly  certified  to 
Proof  of      ^^  ^^^  directors  of  the  said  Company,  at  their  principal  office,  to  wit,  at^ 
death  ad-    &<^-  Kyenvue)  aforesaid,  and  that  afterwards,  to  wit,  on  tne  day  and  the  yeir 
daeod.        last  aforesaid,  at,  &;c.  (venue)  aforesaid,  satisfactory  proof  was  produced  to 
PlaintiiTs   the  said  Company  by  the  said  plaintiff,  of  the  death  of  the  saad  R  F.  sb 
^^^^     aforesaid ;   and  afthou  j^  the  said  plaintiff  hath  in  all  things  conformed  him- 
£^of      *a^  to  observe,  performed,  fulfilled,  and  kept  all  things'  in  the  said  policy  of 
oonditioDa.  insurance,  and  the  said  conditions,  and  the  said  stipulations  contained,  on  his 
part  and  behalf  to  be  observed  and  performed,  according  to  the  form  and  efiect 
of  the  said  policy  of  assurance,  and  of  the  said  proposals  and  ^conditioBs; 
f  *216  ]  and  although  the  said  stock  and  funds  of  the  said  Company  always,  firam  tbe 
Stoek  And   time  of  the  making  of  the  said  policy  of  insurance,  have  been,  and  yet  are, 
fl^k^t"^'   sufficient  to  pay  to  the  said  plaintiff  the  said  sum  of  5000^  ;  and  althourii 
_  three  months  after  the  decease  of  the  said  R  F.  was  duly  certified  to  the  £- 

months  rectors  of  the  said  Company,  at  their  principal  office  as  aforesaid,  and  after 
eUpeed.  satis&ctory  proof  was  so  produced  of  the  death  of  the  said  E.  F.  as  afore- 
said, have  l<mg  since  els^»ed ;  of  all  which  said  several  premises  the  aid 
defendants,  afterwards,  to  wit^  on  the  day  and  year  last  aforesaid,  at,  Ac 
(venue)  aforesaid,  had  notice,  and  were  then  and  there  requested  by  the 
said  plaintiff  to  pay  him  the  said  sum  of  5000/.  so  by  them  insured  as  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  said  promise  and  under- 
taking so  by  them  made  as  aforesaid,  did  not,  nor  would,  when  they  were  so 
requested  as  aforesaid,  or  at  any  time  before  or  sinoe,  pay,  the  said 
sum  of  5000/.,  or  any  part  thereof,  but  have  hitherto  wholly  neglected 
and  refused  so  to  do,  and  still  neglect  and  refuse  so  to  do,  to  wit,  at,  &e. 
(venue)  aforesaid. 

[And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  Ac 
aforesaid,  caused  to  be  made  a  certain  other  policy  of  insurance,  wherebj, 
after  reciting,  Ac.  same  cts  first  county  omitting  the  words  in  bracieeta,  and 
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if  tMier^.,  <md  then  add  cmmU  fcr  money  hx^  tmd  recaioed,    o"uk 
ts  tbOed  and  l^eaek.-\  J  ^    ■  ^^ 
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Inr  diat  whereas  the  said  plaintiff,  before  and  at  the  time  of  happening  By  the 
the  damages  and  losses  in  tne  count  mentioned,  was  owner  or  proprietor  owner  of  a 
t  oertain  ship  or  vessel  called  the    ■  and  of  her  tackle,  anchors,  "^P» 

Bte,  boats,  and  appurtenances,  the  same  being  of  great  value,  to  wit,  c£ ^Tperson 
inJneof—/.  of  lawful,  &c.;  and  which  said  ship  or  vessel  was  then 'jNroceed-  who  had 
[ona  oertain  voyage,  to  wit,  from,  &;c.  towards,  <&c.  with  certain  goods  and  g^  ^f^ 
rckndizes  of  the  =*^8aid  defendant,  of  great  value,  to  wit,  of  the  value  of  — L  j^  p^. 
[hard  thereof  to  be  carried  therein  and  conveved  on  freight  during  the  said  portion  of 
to  wit,  at,  Ac*   And  whereas  also,  whilst  the  said  ship  or  vessel  was  general 
_  and  proceeding  on  her  said  vojage,  with  the  said  goods  and  merchan-  i^^^ 
iilniA  thereof  td  wit,  on,  &c.  at,  kc.  (venue)  aforesaid,  by  storms,  cmeing 
h  aod  tempestuous  weather,  one  of  the  anchors  of  and  belonging  to  the  said  ^"V.  ^^^°^ 
or  Teasel,  and  then  and  there  being  the  property  of  the  said  plaintiff,  ^^the  tm 
irf  great  value,  to  wit,  of  the  value  of  — /•  was  washed,  forced  ana  driven  of  an  an.- 
from  and  out  of  the  said  ship  or  vessel,  and  became  and  was  sus-  ^®'  **y* 
OQ  the  side  of  the  said  ship  or  vessel  and  entangled  in  the  rigging  prerarye 
;  and  thereupon  in  order  to  preserve  the  said  ship  or  vessel,  ana  the  the  ahip 
ttd  merchandizes  on  board  thereof,  it  then  and  there  became  and  was  *°^i^^* 
nt  and  necessary  to  cut  away  the  jibs  and  forestay-sail,  and  the  down-  Jl^g^^f 
dbury  rope,  and  other  parts  of  the  rigging  of  and  belonging  to  the  boats,  and 
Aip  or  veflsely  and  being  the  property  of  i3ie  said  plaintiff,  of  great  vaJ-  ^^  repairs 
"^  wit,  of  the  value  of  — L  and  tlie  same  were  then  and  there  accordingly  ghi^^ 
7)  uid  thereby  then  and  there  became  and  were  wholly  lost  to  the  said  part  (<). 
';  and  the  said  plaintiff  further  saith,  that  by  means  of  the  said  dam*  [  «217  ] 
lo08,  and  other  damages  to  tiie  said  ship  or  vessel  occasioned  by  the 
iitorms,  winds  and  tempestuous  weather,  the  said  ,ship  or  vessel  became 
vaa  80  greatly,  damaged  that  it  then  and  there  became  and  was  .expedient 
eoeasary,  in  order  to  preserve  the  said  ship  or  vessel,  and  her  cargo  on 

hereof,  for  the  said  ship  or  vessel  to  put  back  again  to aforesaid, 

Aere  to  repair  the  said  damage  so  occasioned  as  f^oresaid  ,*  and  the  said 
^cr  Yiessel,  with  the  said  goods  and  merchandizes  of  the  said  defendant  on 
1  thereof^  did  thereupon  then  and  there  put  back  and  sail  back  again  to 
a^Aesaid,  and  the  said  damage  was  then  and  there  repaired ;  and  the 
exp^^^  incurred  by  the  said  plaintiff,  in  the  premises,  then  and 
ittpoimted  to  a  large  sum  of  money,  to  wit,  the  sum  of  — l.  and  the  said 
"*  fiurdier  saith  that  whilst  the  scdd  i^ip  or  vessel  was  so  repairing  as  afore- 

to  wit,  on,  &c.'  at to  wit,  at,  &c.  (venue')  aforesaid,  the  ^id  plain- 

fiwced  and  obliged  to  pay  the  wages  and  maintenance  of  divers,  to  wit, 

and  50  persons,  in  and  on  baard  the  said  ship  or  vessel,  in  the 

uQounting  to,  &e. ;  and  the  said  goods  and  merchandizes  were  then 


Jee  preeedo&ts,  1  East,  220;  4  Tbunt 

ttage  done  to  ship  by  tempests,  faXL 

tbeownerB.     6  Abbott  on  Shipping, 

And  iir  htm  aa  to  areiago  in  gmnil, 


see  Abbott  on  Shipping;  Holt  on  Shipping; 
MarshaU  on  Insurance;  Park,  on  Ins.;  Hughes 
on  Insurance,  284,  &&  8  Chit  Com.  Law,  482. 
See  2  Campb.  48a  2  Marsh.  809;  2  M.  &  a  482. 
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*a&d  there  saved  and  preserved,  and  arrived  safely  into  the  hands  and  poses- 
sion  of  the  said  defendant;  of  all  which  said  several  premises  the  as£i  de- 
fendant afterwards,  to  wit,  on,  &o,  at,  &c.  {venue)  aforesaid,  had  notice ;  and 
by  reason  of  the  premises,  and  of  the  said  defendant  so  being  such  owner  of 
the  said  goods  and  merchandizes  so  on  board  the  said  ship  or  vessel,  on  freight  : 
as  aforesaid,  and  so  saved  and  preserved  by  the  means  uoresaid,  he  the  said 
defendant,  as  such  owner,  became,  and  was  liable  to  contribute  to  the  said 
losses,  damages,  and  expenses,  in  a  general  average,  and  thereupon,  in  consid- 
eration of  the  premises,  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  kc.  {venue)  undertook,  and  then  and  there  &ithfally 
promised  the  said  plaintiff  to  pay  him  so  much  money  as  he  the  said  defend- 
ant, as  owner  of  tine  said  gooos  and  merchandizes,  was  liable  to  conlxibiite  to 
the  said  losses,  damages,  and  expenses,  in  a  general  average,  when  he  the 
said  defendant  should  be  thereunto  requested ;  and  the  said  plaintiff  airers, 
that  the  said  defendant,  as  such  owner  of  the  said  goods  and  merchandises  as 
aforesaid,  was  liable  to  pay  and  contribute  to  the  said  losses,  damages.  9^d  ex- 
penses, in  a  general  average,  a  large  sum  of  money  to  wit,  the  sum  of  — I ; 
whereof  the  said  defendant  afterwuds,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c,  {venue)  aforesaid,  there  had  notice. 

fltoond  And  whereas  also  the  said  plaintiff,  at  the  time  of  the  accruing  of  the  dam- 

^^^^^        ages  and  losses  in  this  count  hereinafter  mentioned,  was  owner  and  proprie- 
.tor  of  a  certain  ship  or  vessel,  and  her  tackle,  anchors,  masts,  boats,  and  ap- 
purtenances, the  same  being  of  great  value,  to  wit,  of  the  value  of  — /.  of 
lawftil,  &c.  which  said  last-mentioned  ship  or  vessel  was  then  proceeding  on 

a  certain  voyage  from,  &c.  to with  certain  goods  and  merchandizes  of 

the  said  defendant,  of  great  value,  to  wit,  of  the  value  of  — /.  on  board  there- 
of, that  is  to  say,  at,  £c.  (value) ;  and  whereas  also,  whilst  the  said  last- 
mentioned  ship  or  vessel  was  sailing  and  proceeding  on  her  said  last-mentioned 
voyage,  with  the  said  last-mentioned  goods  and  merchandizes  on  board  there- 
of, to  wit,  on,  kc.  at,  kc,  aforesaid,  one  of  the  anchors  of  and  belonging  to 
the  said  ship  or  vessel,  and  then  and  there  being  the  property  of  the  said  plain- 
tiff, and  of  ereat  value,  tb  wit,  of  the  value  of  — /.  was  forced  overboard  from 
and  out  of  the  said  ship  or  vessel,  and  became  and  was  suspended  on  the  side 
[  *219  ]  of  the  said  ship  or  vessel,  and  entangled  in  the  rigging  *thereof,  and  there- 
upon, in  order  to  preserve  the  said  last-mentioned  ship  or  vessel,  and  goods 
and  merchandizes  on  board  thereof,  it  then  became  expedient  and  necessary  to 
cut  aw^  the  jib  and  forestay-sail.  and  the  downhall  and  bury  rope,  and  odier 
parts  of  the  rigging  of  and  belonging  to  the  said  ship  or  vessel,  and  being  the 
property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  -^.  and 
the  same  were  then  and  there  accordingly  cut  away,  and  were'  wholly  loBt  to 
the  said  plaintiff;  of  all  which  said  premises  the  said  plaintiff,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  kc,  {venue)  had  notice ;  and  by  rea- 
son of  the  premises,  and  of  the  said  defendant  so  being  such  owner  of  the 
said  last-mentioned  goods  and  merchandizes,  so  on  board  of  the  said  ship  or 
vessel  as  aforesaid,  on  freight  as  aforesaid,  he  the  said  defendant,  as  such  own- 
er, became  liable  to  contribute  to  the  said  losses  and  damages,  in  a  general 
average ;  and  thereupon,  in  consideration  of  the  premises,  he  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  so 
much  money  as  he  the  said  defendant,  as  owner  of  tlie  said  last-mentioned 
goods  and  merchandizes,  was  liable  to  contribute  to  the  said  losses  and  dama- 
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«8,  m  a  general  average,  when  he  the  said  defendant  should  be  thereunto  re-  ^^^  °™*^ 
guested:  and  the  said  plaintiflF  avers,  that  the  said  defendant,  as  such  owner      ^^q^ 
if  sach  last-mentioned  goods  and  merchandizes  as  aforesaid,  was  liable  to  pay 
lod  contribute  to  the  said  losses  and  damages,  in  a  general  average,  a  large  ^ 

of  money,  to  wit,  the  sum  of  — L  ;  whereof  the  said  defendant,  after- 
s.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  had 
Notice.— [^4rffl?  tjidebitatiis  counts  for  general  average]  as  auie,  62 ;  also 
mis  for  money  paid,  account  stated  and  tisual  breach.] 

[As  in  ike  last  pj-ecedent  to  the  asterisk^,  in  page  217.]     And  whereas  i'or  an  av- 
duringthe  said  voyage,  to  wit,  on,  &c.  it  became  necessary  to  cast  an-  *^^*h^|.^^ 
in  the  port  of  E.  in  the  county  of,  &c.  and  the  best  bower  anchor  w^as  ing-cut 
and  thqre  accordingly  cast,  and  thereupon  the  same  then  and  there  be-  away,  it 

I  and  was  entangled  in  certain  mooring-chains,  there  called ,  inso-  !f^"fed'^' 

that  it  then  and  there  became,  and  was  found  impracticable  and  impos-  ^witu  the 
ie  to  weigh  and  raise  the  same ;  and  the  plaintiff,  in  fact  saith,  that  after-  shore,  and 
5,  io  wit,  on,  &c.  at,  <fec.  it  became  and   was  necessary  for  the  said  ^^^M-n^^c. 
ip  or  vessel  to  proceed  in  her  said  voyage,  and  immediately  to  sail,  in  order  t«r  convoy, 
join  the  first  convoy  to  the  *port  of  her  destination  ;  and  it  being  then  sails«,  &c. 
*  here  impossible  to  weigh  or  raise  the  said  anchor,  it  then  and  there  be-  ^"^^.^^ 
necessary  to  cut  the  cable  thereof,  for  the  purpose  of  enabling  the  said  away  fi-om 
or  vessel  to  proceed  on  her  said  voyage,  and  the  same  was  then  and  there  ac-  the  ship, 
inglj  cut,  and  a  part  thereof,  together  with  the  said  anchor,  being  then  [  *220  ] 
there  of  great  value,  to  wit,  &c.  was  then  and  there  necessarily  left  at 
flBOorings  aforesaid,  to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  in  fiict 
fr  saith,  that  afterwards,  and  during  the  sjiid  voyage,  to  wit,  on,  &c.  at^ 
{venue)  by  the  force  and  violence  of  the  winds  and  waves,  divers,  to  wit,    . 
itjr  sails  of  the  said  ship  or  vessel  were  torn  to  pieces  and  destroyed,  jind 
to  wit,  twenty  ropes  and  twenty  cables  thereof  torn  away  from  the 
lAip,  the  same  then  being  the  property  of  the  said  plaintiff,  of  great  val- 
^  wit,  of  the  value  of  — /.  and  the  same  were  then  and  there  wholly  lost 
aaid  plaintiff;   of  all  which  said  premises  the  said  defendant,  afterwards, 
on  the  day  and  year  aforesaid,  at,  &o,  had  notice ;  and  by  reason  of 
;mkes. — [Conclude  as  a?iie,  217.] 

me  as  in  the  precedent,  ante,  216,  to  the  statement  of  the  damage,  ^^^ 

then  proceed  as  follows ;]     The  said  ship  or  vessel  having  the  said  goods  age,  where 

laerdiandize  on  board  her  as  aforesaid,  was,  by  and  through  the  perils  and  ship,  dam- 

of  the  seas,  and  the  force  and  violence  of  the  winds  and  waves,  and  gt^'jl^njg^ 

of  stormy  and  tempestuous  weather  in  the  course  of  such  voyage,  and  oblig- 
damaged,  strained,  and  rendered  leaky,  insomuch  that  divers  large  ^^^  *o  P^*^ 
es  of  water  entered  the  same :  and  the  said  ship  or  vessel,  with  the  !^"^,J  £^  hid 
goods  and  merchandize  on  board  thereof,  being  thereby  in  great  and  im-  on  beaoh, 
danger  of  sinking  and  foundering,  it  afterwards,  to  wit,  on,  <fec.  last  ^here  she, 
',  h^me,  and  was  necessary  and  expedient,  for  the  preservation  and  of  cargo,^^ 
of  the  said  ship  or  vessel,  and  the  said  goods  and  merchandizes,  to  put  became  ' 
certain  harbor,  to  wit,  the  harbor  of  Cork,  and  then  and  there  to  lay  bilged, 
'^  ship  or  vessel,  with  the  said  goods  and  merchandizes  on  board  her,  on  fcndiint's 
b^h  there,  and  the  same  was  accordingly  laid  on  such  beach  :  and  goods  be- 
,  and  by  means  of  the  said  several  premises,  the  said  ship  or  vessel,  "^s  saved, 
Thckle,  and  appurtenances,  respectively  became,  and  were  unavoidably  jJabirto^^ 
^OL  IL  20 
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greatly  bilgtd,  broken,  injured,  and  deteriorated,  and  rendered  of  little  or 
no  value  to  the  said  plaintiff;  hut  the  said  goods  and  merchandizes  of  the  said 
defendant  were  thereby  then  and  there  saved  and  ^preserved  fix>m  loss  uid 
damage,  with  great  trouble  and  expense,  to  wit,  an  expense  of  — /. :  and  the 
same  were  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid,  safely  and  se- 
curely delivered  to  the  said  defendant ;  of  all  which  premises  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice; 
and  by  reason  of  the  premise^,  and  of  the  said  defendant  being  owner  of  the 
said  goods  and  merchandizes  during  the  said  voyage,  and  at  the  time  when 
the  said  brig  or  vessel  was  so  stitiined,  laid  upon  the  beach,  tflroken,  injured, 
and  deteriorated  as  aforesaid,  and  being  thereby  benefited  as  aforesaid,  he  the 
said  defendant,  then  and  there  became  liable  to  contribute  to  the  said  loss  or 
damage,  and  injury,  so  occasioned  to  the  said  ship  or  vessel  as  aforesaid,  in  a 
general  average  ;  and  thereupon,  &c. — [State  promise,  and  averment,  and 
notice^  as  in  the  ;  recedeiH^  ante.  217,  awrf  vary  the  statement  in  different 
counts^  as  in  that  precedent 
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.     .  Vm.   ON  CHARTER  PARTIES. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  {date  of  chart er-pajty)  at, 
&c.  (vetiue).  by  r  certain  charter-party  of  affreightment,  then  and  there  made 


(/)  See  precedents  and  notes  in  covenant, 
post,  528.  And  see  a  fbrm,  Irving  r.  Clegg, 
,1  Bing.  N.  C.  58.  As  to  charter-parties  in 
general,  see  Abbott  on  Shipping,  6th  edit.  168 
to  211 ;  Holt  on  Shipping,  3  Chit,  Com.  Law  387, 
426;  The  action  mast'  be  brought  in  the 
name  of  the  contracting  party.  See  2  Taunt. 
407,414;  10  East,  279;  Abbott.  165;  Ante, 
vol.  i.  p.  6;  2  M.  &  S.  -^26:  4  Taunt.  4,  52;  1 
Campb.  582. 

As  io  the  declaration. — ^The  charter-party  is 
sometimes  under  seal,  in  that  case  the  plaintiff 
must  frame  his  declaration  specially  upon  the 
deed.  1  New  Rep.  101;  $ed  quare  whether  in 
an  action  brought  by  and  against  the  parties 
to  the  deed,  the  declp~  tion  may  not  be  framed 
in  debt  generally,  ai  he  deed  given  in  evi-' 
denoe.  See  per  Bayley,  J.  4  B.  &  C.  968. 
If  the  owner  execute  a  deed  to  the  freighter 
containing  a  covenant  r«r  the  right  delivery  of 
the  cargo,  he  cannot  afterwards  be  sued  by  the 
merchant,  in  an  action  of  assumpsit ,  ground- 
ed on  the  bill  of  lading,  signed  by  the  master. 
10  feast,  378;.  Abl>ott,  180.  So  where  the  moA- 
tcr  of  a  ship  entered  into  a  charter  pifrty  un- 
der seal,  on  behalf  of  the  owners  with  one 
partner  of  a  firm,  the  owners  cannot  maintain 
assumpsit  for  the  frciglit  against  the  whole 
firm ;  for  though  tlie  parties  arc  different,  the 
interest  is  the  Siirae.  1  M.  &  S.  673.  An  ac- 
tion may  however  bo  maintained  on  ft  parol 
contract,  notwitlistanding  a  sealed  charter- 
party,  if  such  contract  be  distinct  in  its  pro- 
visions, and  not  inconsistent  with  the  deed. 
12  East,  678.  Where  the  owner  and  freighter 
covenant  by  deed,  that  forty  days  shall  iS  al- 
lowed for  loading  and  unloading,  the  freighter 


impliedly  covenants  not  to  detain  the  ship  long- 
er than  that  time,  and  if  he  do,  the  owner's 
remedy  is  upon  the  deed,  and  not  in  a^unp' 
sitf  as  upon  an  implied  contract.  12  East, 
179.  4  Campb.  131;  2  Chit.  Rop.  570.  And 
where  a  charter-party  under  seal  was  made  bj 
the  master,  in  that  character,  with  merchants 
who  did  not  know  that  he  was  also  a  part- 
owner,  in  the  ship,  as  in  fkct  he  was;  it  was 
held,  they  might  sue  him  and  the  other  own- 
ers in  an  action  upon  the  case,  for  a  fareach 
of  such  general  duties  as  were  not  inconsifit- 
ent  with  the  sUpulations  of  the  charter-party, 
such  as  the  not  providing  ncccaeffries  for  the 
voyage,  and  employing  a  negligent  and  uuQkil- 
fril  master.  SB.  &  B.  171;  5  J.  B.  Moore, 
415,S.  C.  8Bam.  &  Cres.  166;  2  Moo.  & 
Ry.  47,  S.  C.  See  a  form  in  Case,  poet,  665; 
also  the  form  in  Case,  in  C  J.  B.  Moore, 
415. 

If  tlic  freighter  covenant  to  provide  a  ftill 
cargo,  consisting  of  copper,  tallow,  and  hides, 
or  other  goods,  he  is  not  bound  to  provide  a 
properly  assorted  cargo,  and  he  is  not  obliged 
to  Xurnish  any  copper,  though  without  it  tlic 
ship  would  be  kept  in  ballast,  and  the  freight 
would  be  materially  diminished.  4  Campb. 
108.- 

It  is  usual  for  the  parties  to  these  contracts 
to  bind  themsftlves  to  each  other  in  a  penal  sum, 
for  the  performance  of  their  respective  stipula- 
tions, but  this  does  not  preclude  the  party 
from  bringing  his  action  on  any  of  the  other 
clauses,  and  lie  may  i*ecover  damages  beyond 
the  amount  of  the  penalty.  18  East,  843;  1 
1  Bla.  Rep.  81)5;  Abbott,  5tK  edit  170;  but 
see  1  Campb.  78. 
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||itv<een  the  said  plaintiff,  therein  described  to  be  part  owner  of  ^e  good  ship  o^ 
Itrrasel  called  the  [Neptune]  of  the  burden  of  [one  hundred  and  forty-two 
Jim,]  or  thereabouts,  whereof  G.  H.  was  master,  then  lying  in  the  river 
llbiaes,  {u\  of  the  one  part,  and  the  said  defendants,  therein  described  of 
tk  citj  of  London,  merchants,  freighters  of  the  said  ship,  of  the  otner  part 
(tr),  it  was  witnessed,  [here  set  forth  the  charter-party  in  its  legal  effect  or 
tknUvwds  in  the  past  tense]  amount  other  things,  that  the  said  owner, 
tr  the  considerations  thereinafter  mentioned  did,  thereby  promise  and  agree, 
lod  with  the  said  freighters,  his  executors,  administrators,  and  assigns,  that 
aud  ship  being  tight,  staunch  and  strong,  and  every  way  properly  fitted, 
lied,  and  manned  with  all  things  needful  and  necessary,  as  is  usual  for  . 
h  in  merchants'  service,  and  for  the  voyage  thereinafter  named,  the  said 
fihoald  and  would  receive  on  board  the  said  ship,  n  alongside  in  the 
r  Thames,  a  full  and  complete  cargo  of  such  lawful  goods,  wares,  and 

dizes,  *as  shquld  be  teildered  for  the  said  vessel,  by  the  said  freight-  [  *222  ] 
Of  his  agents,  and  from  no  other  person  or  persons,  in  the  port  of  London, 
is  to  say,  in  the  whole  as  much  as  could  be  laden  and  stowed  in  the  saia 
ipor  vessel  over  and  above  her  provisions,  tackle  and  lurniture,  (the  mas- 
fs  cabin,  and  sufficient  room  for  his  crew  excepted)  and  ijeing  so  fully  laden 
^  dispatched,  he  the  said  master,  should  and  would  (wind  and  weather  per- 
)  set  sail  in  and  with  the  said  ship,  and  proceed  for  the  port  of  Gib- 
,  or  80  near  thereto  as  she  might  safely  get,  and  being  arrived  there, 
Id  and  would  address  himself  with  the  said  ship  to  the  freighter's  corres- 
nt,  and  make  a  right  and  true  delivery  of  the  cargo  unto  them  the  said 
ters'  agents,  correspondents,  or  assigns,  or  their  order,  according  to  bills 
lading  which  might  have  been  signed  for  the  same,  and  having  discharged 
*  part  of  the  cargo  as  might  be  required  to  be  unladen  at  the  port  of  Gib- 
should,  if  required,  immediately  proceed  to  a  poit  on  the  coast  of 
not  higher  than  Valencia,  and  address  himself  as  aforesaid,  and  make 
and  true  delivery  of  the  remainder  of  the  cargo,  and  thus  end  and 
te  the  said  intended  voyage  (the  act  of  God,  the  king's  enemies,  re- 
ts of  princes  and  rulers,  fire,  and  all  and  every  the  dangers  and  acci- 
rf  the  seas,  rivers,  and  navigation,  of  what  nature  or  kind  soever  ex- 
I) ;  and  it  was  thereby  further  declared  and  agreed,  that  the  said  freight- 
er and  in  consideration  of  the  payment  of  the  freight  thereinafter  agreed 
AouM  effect  an  insurance  to  the  amount  thereof,  holding  the  policy  as  a 
y  for  the  same,  deducting  the  premium  of  insurair  c ;  in  consideration 
^  and  of  every  thing  above  mentioned,  the  said  defendants  for  them- 
1,  their  executors,  and  administrators,  did  thereby  promise  and  agree  to 
lith  the  said  plaintiff,  his  executors,  administrators,  or  assigns,  that  they 
and  would  load  the  said  vessel  with  a  cargo  of  merchandize,  and  dis- 
her  from  Gibraltar,  and  one  other  port  on  the  coast  of  Spain,  and  on 
•nival  of  the  said  vessel  there,  received  the  said  cargo  out  of  her,  ac- 
"^  to  the  custom  of  their  ports  of  loading  and  unloading  respectively, 
'ithin  the  days  thereinafter  agreed  on ;  and  further,  that  the  said  freight- 
would  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
or  bis  order,  freight  for  the  said'voyage  850/.,  provided  the  said  ves- 
JK  required  to  proceed  from  Gibraltar  to  a  port  on  the  coa^t  of  Spain, 
Sher  up  than  Valencia,  but  if  *the  cargo  was  wholly  discharged  at  Gib-  f  *228  ] 
,  then  756/.  was  to  be  paid  in  ftiU,  for  freight  for  the  said  voyage,  of  law- 

(•)    Ut  this  description  of  the  parties  Agree  with  their  description  in  tlie  charter-party. 
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ful  money  of  Great  Britain,  with  5  per  cent,  like  money,  for  primage,  aa& 
taking  the  measurement  of  the  cargo,  and  in  lieu  of  all  port  charges  and  pi- 
lotage iivhatsoever,  during  the  said  intended  voyage ;  but  should  a  ship  d(»->1 
charge  24,  a  port  on  the  coast  of  Spain,  then  all  port  charges  at  such  port  \m 
be  paid  by  the  freighter's  agent,  the  said  freight  to  be  paid  as  follows.  250/^ 
and  with  five  pounds  per  cent,  primage  by  the  acceptance  of  the  freighters^ 
at  three  months'  date ;  and  300/.  with  five  pounds  per  cent,  primage,  by  the 
said  acceptance,  at  four  months'  date  from  the  day  the  ship  should  clear  out- 
wards at  the  custom-house  in  London ;  and  100/.  more,  wkh  five  pounds  \cr 
cent,  primage  thereon,  by  the  said  acceptance,  at  sixty  days  sight,  upon  re- 
ceipts being  received  of  a  right  and  true  delivery  of  the  cargo,  or  8uch 
part  thereof  as  might  be  discharged  at  Gibraltar,  and  100/.  more,  with  five 
pounds  per  cent,  thereon,  by  the  sjiid  acceptance,  at  sixty  days  sight,  on  a 
right  delivery  at  a  port  on  the  coast  of  Spain  as  aforesaid,  if  so  required. 
And  it  was  mutually  agreed  by  and  between  the  said  parties,  that  thirty  run- 
ning days  should  be  allowed  for  loading  at  London,  and  ten  days  for  unload- 
ing the  said  ship  at  the  port  or  ports  of  discharge,  to  commence  in  London 
from  the  day  the  said  master  should  be  ready  to  load,  to  re-commence  in  Gib- 
raltar from  the  day  the  said  master  should  be  ready  to  begin  to  unload ;  and 
notice  thereof  having  been  given  tP  agents  of  the  said  freighters,  the  vessel 
having  free  practice  and  being  current  at  the  custom-house,  cease  when  dis- 
charged, and  re-commence  from  the  day  the  said  master  should  be  ready  to 
begin  to  discharge,  at  the  ordered  port  on  the  coast  of  Spain ;  and  it  was 
thereby  further  agreed  between  the  said  parties,  that  it  should  and  might  be 
lawful  for  the  said  freighters  or  their  agents,  to  retain  and  keep  the  said  ves- 
sel at  the  port  of  discharge  ten  days  on  demurrage,  over  and  above  the  lay 
days  before  limited,  at  and  after  the  rate  of  six  pounds  six  shillings  per  day, 
to  be  paid,  day  by  day,  as  the  same  should  become  due,  and  the  said  vessel 
should  be  dispatched,  so  as  to  enable  the  master  to  join  and  sail  with  the  first 
regular  convoy  that  might  be  appointed  to  sail  in  July,  from  Portsmouth,  for 
the  Mediterranean,  wind  and  weather  permitting,  any  thing  contained  therein, 
to  the  contrary  in  anywise  notwithstanding ;  and  the  said  charter-party  of  af- 
freightment being  so  made  as  aforesaid,  afterwards,  to  *wit,  on  the  day  and 
year  first  aforesaid,  to  wit,  &c.  at,  {venue)  in  consideration  thereof,  and  that 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendants, 
had  then  and  there  undertaken  and  faithfully  promised  the  said  defendants  to 
perform  and  fulfill  the  said  charter-party  of  affreightment,  in  all  things  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  they  the  said  defendants  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  perform  and 
fulfill  the  said  charter-party  of  affreightment,  in  all  things  on  their  part  and 
behalf  to  be  performed  and  fulfilled,  and  the  said  plaintiff  in  fax^t  saith,  that 
the  said  ship,  within  a  rea3onal)le  time  after  the  making  of  the  said  charter- 
party,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (rc/mc)  was  tight, 
staunch,  and  strong,  and  every  way  properly  fitted,  victualled,  and  manned, 
with  all  things  needful  and  necessary,  as  was  usual  for  vessels  in  nferchanta' 
service,  and  for  the  voyage  in  the  said  charter-party  mentioned ;  and  there- 
upon  the  said  master  was  then  and  there    ready  and  willing  to  receive, 
and  did,  aftenvards,  to  wit,  on,  &c.  receive  on  Iward  the  said  ship. in  the  river 
Thames,  aforesaid,  a  cargo  of  such  lawful  goods,  wares  and  merchandizes,  as 


(tr)  The  plaintiff  mnst  aver  tlie  ix»rformance 
of  every  act  which  f^on-tituted  a  condition  pre- 
cedent,   and  the   I'oUowing    avenncnts    must 


therefore  be  adopted,  according  as  those  con 
ditions  are  in  tlie  charter-party. 
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&y  the  said  defendants  tendered  for  the  said  vessel,  and  from  ho  other  per- 
w  persons,  to  wit,  at,  &c.  aforesaid,  afterwards,  to  wit,  on,  &c.  and  being 
ly  laden  and  dispatched,  did  then  and  there  so  set  sail  in  and  with  the  said 
and  (argo,  and  proceed  for  the  port  of  Gibraltar  aforesaid,  and  being  af- 
«,  to  wit,  on,  &c.  arrived  there,  made  a  right  and  true  delivery  to  the 
itB,  correspondents,  and  assigns  there,  of  the  said  defendants,  according  to 
of  lading  of  such  parts  of  the  said  cargo  as  the  said  agents  and  correspond- 
land  assigns  required  to  be  there  delivered,  to  wit.  at,  &c.  aforesaid,  and  af- 
being  thereunto  required,  to  wit,  on,  Ac.  proceeded  to  a  port  on  the 
of  Spain,  not  higher  than  Valencia,  to  wit,  the  port  of  Malaga,  and  there, 
nrit  on,  &c.  at,  Ac.  made  a  right  and  true  delivery  of  the  remainder  of 
sud  cargo,  to  the  agents  of  the  said  defendants,  according  to  the  terms  of 
said  charter-party,  to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  siiith, 
although  hq  hath  always  performed  and  fulfilled  all  things  in  the  said 
party  *mentioned,  on  his  part  and  behalf  to  be  performed  and  fulfill- 
to  wit,  at,  &c.  aforesaid,  yet,  protesting  that  the  said  defendants  have  not 
led,  fulfilled,  or  kept  anything  in  the  said  charter-party  contained,  on  their 
;  and  behalf  to  be  performed  and  fulfilled,  and  kept  according  to  the  tenor 
eifect  of  the  said  charter-party,  and  their  said  promise  and  undertaking,  the 
Iplaintiff  in  &ct  saith,  that  the  said  defendants,  not  regarding  their  said  pro- 
band undertaking,  but  contriving  and  intending  to  deceive  and  defi^aud  the 
I  pkmtiff  in  this  behalf,  did  not  despatch  the  said  vessel  upon  the  voyage  afore- 
so  as  to  enable  the  master  to  join  and  sail  with  the  first  regular  convoy  that 
appointed  to  sail  in  July  from  Portsmouth,  for  the  Mediterranean,  but, 
fthe  contrary  thereof,  kept  and  detained  the  said  vessel  a  long  space  of  time, 
t,  for  the  space  of  two  months  after  the  sailing  of  the  first  convoy  that 
appointed  to  sail,  in  July,  aforesaid,  firom   Portsmouth,  for  the  Medi- 
jean,  before  he  was  dispatched  from  the  Thames  aforesaid  upon  the  said 
^  whereby  the  said  plaintiff  was  put  to  pauch  cost  and  charge,  and  ex- 
a  large  sura  of  money,  to  wit,  the  sum  of  300/.;  in  and  about  the 
itoiance  of  the  master  and  mariners  of  the  said  vessel  during  the  time 
ad,  and  lost  and  was  deprived  of  great  gains  and  profits  which  he 
have  had  and  acquired  by  the  use  of  the  said  vessel,  during  the  said 
to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  further  says,  that  the 
idefaidants,  further  contriving  and  intending  as  aforesaid,  did  not,  nor 
\  within  tiie  number  of  days  in  the  charter-party  mentioned,  on  their 
f  respectively,  load  the  said  vessel  with  a  cargo  of  merchandize,  at,  &c. 
[dispatch  her  from  thence  on  the  said  voyage,  and  receive  the  said  cargo 
said  ports  of  discharge,  according  to  the  tenor  and  effect  of  the  said 
r-pai^,  and  the  said  promise  and  undertaking ;  but  on  the  contrary 
t  kept  and  detained  the  said  vessel  after  she  was  ready  to  receive  her 
aforesaid,  at,  Ac.  and  they  had  notice  thereof,  and  after  she  was  ready 
ircr  the  same  at  the  ports  of  discharge  aforesaid,  and  they  had  notice 
>f  in  and  about  the  locading  and  unloading  of  the  said  vessel  at  the  said 
wapectively,  a  long  space  of  time,  to  wit,  the  space  of  one  hundred 
OTcr  and  above  the  said  lay  days,  and  ^ten  days  of  demurrage  in  the 
charter-party  mentioned,  whereby  the  said  plaintiff  was  put  to  great 
*  charge  and  expense,  to  wit,  the  further  expense  of  500/.,  in  and  about 
iningthe  master  *and  mariners  of  the  said  vessel,  for  the  said  time 
itioned.  and  lost  and  was  deprived  of  the  use  of  the  said  ship  or  ves- 
wdof  all  the  profits  thereof,  during  the  time  last  aforesaid,  to  wit,  at, 
ttd  the  said  plaintiff  further  says,  that  although  by  reason  of  the  pre- 
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OH  CHAE-   mises,  a  large  sum  of  money,  to  wit,  the  sum  of  892/.  10*.  became  due 
FAKi^iB.    I>*iy*^l<5  to  the  said  plaintiff,  as  for  the  freight  of  the  said  vessel  for  the  v 

age  aforesaid,  and  primage  thereon,  according  to  the  terms  of  the  said  ci 

ment  of  ter-party,  to  be  paid  as  in  the  said  charter-party  is  mentioned  and  agr, 
demur.  and  a  further  sum  of  (G3/.,)  as  and  for  the  demurrage,  for  the  detention  of 
rage.  said  vessel  at  Gibraltar  and  Malaga  aforesaid,  for  the  days  of  demurrage  in 

the  said  charter-party  mentioned,  to  be  paid  as  therein  mentioned,  to  wit,  at, 
&c.  yet  the  said  defendants  further  contriving  and  intending  as  afores^d, 
have  not,  nor  hath  either  of  them,  paid  to  the  said  plaintiff  the  said  two  sev- 
eral sums  of  money,  or  either  of  them,  or  any  part  thereof ;  but  to  pay  the 
same  or  any  part  thereof  to  the  s»id  plaintiff  according  to  tho  terms  of  tho 
said  charter-party,  or  in -any  other  manner,  the  said  defendants  have  hitherto 
wholly  refused  and  still  do  refuse  so  to  do,  contrary  to  their  said  promise  and 
undertaking,  to  wit,  &c. — [Add  other  counts,  varying  the  statemeniSy  as 
circumstances  may  require,  and  counts  for  freight af id  demurrage,  use  of 
shipf  work  and  labor,  andcomm4>n  counts,] 

By  the           For  that  whereas  heretofore,  and  before  the  makimg  of  the  promise  and 
owners  of    undertaking  of  the  said  defendant,  as  hereafter  mentioned,  to  wit,  on,  &c. 
against  the  (^«^^  of  charter-party,^  in  parts  beyond  the  seaa,  to  wit,  at  Hamburgh,  to 
asBignce  of  wit,  at,  &c.  {venue)  by  a  certain  charter-party  of  afireightment  then  and 
the  freight-  there  made,  it  was  mutually  agreed  between  the  said  plaintiff,  by  one  D.  C. 
damages,    their  agent  in  that  behalf,  therein  described  as  Captain  D.  D.  master  of  the 
in  detain-   good  ship  or  veasel  called  the  Gough,  of  B.  measuring  her  register  126  tons 
^?  ^hL      ^^  thereabouts,  then  laying  at  Hamburgh,  and  certain  persons  therein  de- 
yond  tho     scribed  as  Messrs.  G.  &  II.  of  Hamburgh  merchants ;  that  the  said  ship  be- 
days  of  de-  ing  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage  should, 
mimige,    ^ith  all  convenient  speed,  sail  and  proceed  to  Wells,  (Norfolk)  after  having 
freight,       taken  on  board  about  one  hundred  tons  of  oil  cakes,  or  more  if  the  said 
primage,     freighters  should  think  proper  to  put  a  larger  quantity  of  cakes  on  board  the 
and  de-      gj^j  J  vessel  the  Gough,  not  exceeding  what  she  could  reasonably  stow  and 
murrage.     ^^^^j^  over  and  al>ove  her  tackle,  apparel,  provisions,  and  furniture :  and 
being  so  loaded,  should  therewith  proceed  to  the  port  of  War,  before  or  so 
near  thereunto  as  she  could  safely  get,  and  there  deliver  the  same  to  the 
said  freighters  or  their  assigns,  they  paying  freight  for  the  same,  at  the  rate 
of  10.9.  sterling,  and  10  per  cent,  primage  for  each  English  ton  of  oil  cakes 
delivered,  with  no  charges  for  pilotage  and  port  charges  during  the  said 
voyage,  (the  act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other 
danuiges  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  during  the  said  voyage  always  expected^     The  freight  to 
be  paid  in  cash  after  the  delivery  of  the  cargo,  fourteen  running  days  being 
allowed  for  loading  and  discharging  the  oil  cakes, days  were  to  be  allow- 
ed the  said  merchant,  (if  the  ship  was  not  sooner  dispatched)  ;  and  the  said 
freighters  to  have  the  option  of  keeping  the  ship  eight  days  on  (Jemurragc, 
Sailing  of   over  and  alK)ve  the  said  laying  days,  at  5/.  sterling  per  day.     And  whereas 
■kip.          also  within  aTcasonablo  time  after  the  making  of  the  said  charter-party,  and 
before  the  making  of  the  promise  and  undertaking  of  the*  said  defendant 
hereafter  next  mentioned,  to  wit,  on  t*he  day  and  year  aforesaid,  at  Ham- 
burgh aforesaid,  'to  wit,  at  Lynn  aforesaid,  in  the  county  aforesaid,  the  said 
ship   being  tight,  staunch,   and  strong,   and  every  way  fitted  for  the  said 
voyage,  did,  with  all  convenient  speed,  sail  and  proceed  to  W.  Norfolk  afore- 
said, after  having  loaded  and  taken  on  board  the  said  oil  cakes  and  cargo,  as 
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,._  on  by  the  said  charter-party ;  and  did  afterwards,  to  wit,  on  the  16th  ^^  o^^* 
of  November,  in  the  year  aforesaid,  arrive  at  the  port  of  W.  aforesaid,  to    p^™iB. 
•t,  {venue)  aforesaid,  with  the  said  oil  cakes  and  cargo  on  board,  whereof  Arrival  of 
nid  freight^ra  and  their  assigns  then  and  there  had  notice ;  and  the  skip  with 
pUntifi  were  then  and  there  ready  and  willing  to  deliver  the  same  to  ^8^»  ^ 
ttid  freighters  or  their  assigns,  according  to,  and  upon  the  terms  of  the  -^  ^^^ 
cbuter-party.     And  the  said  plaintiflfs  in  fact  sav,  that  afterwards,  to  becomes 
OQ  the  day  and  year  last  aforesaid,  to  wit,  at,  (venue)  aforesaid,  the  assgnee. 
freighters  assigned  to  the  said  defendant,  and  the  said  defendant  then  Mutual 
there  became  and  was  the  assignee  of  the  said  oil  cakes  and  cargo,  and  P'^""*®" 
tkd  to  receive  the  same,  and  thereupon,  heretofore,  to  wit,  on  the  day 
fjear  last  aforesaid,  at  Lynn  aforesaid,  in  the  county  aforesaid,  in  con- 
don  of  the  prexnises,  and  that  the  said  plainti&,  at  the  special  instance 
inquest  of  the  said  defendant,  would  deliver  unto  the  said  defendant,  as 
as»goee,  and  sa&r*and  permit  him  to  take  the  said  oil  cakes  and  cargo, 
to  the  said  charter-party,  and  perform  and  fulfill  all  things  in  the 
chuter-party  contained  on  the  said  plaintiff'  parts  to  be  performed  and 
towards  the  assignee  of  the  said  oil  cakes  and  cargo,  he  the  said  de- 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintifia 
)nn  and  ftilfill  all  thingsin  the  said  charter-party  contained,  on  the 
jnd  in  behalf  of  the  freighters  and  their  assigns,  to  be  performed  and 

And  the    said  plaintiflfe  aver,  that   they,  confiding  in  the  said  neiivety 
and  undertaking  of  the  said  defendants  aforesaid,  afterwards,  to  wit,  of  cargo  to 
day  and  year  last  aforesaid,  at  {yetiue^  aforesaid,  did  deliver  to  and  defendant 
'  and  permit  the  said  defendant,  as  such  assignee  as  aforesaid,  to  take 
id  oil  cakes  and  cargo,  according  to  the  said  charter-party,  and  the  said 
~  have  performed  and  ftilfiUed  all  things  in  the  said  charter-party         ^  . 
on  the  said  plaintifi^'  part  and  behalf  to  be  performed  and  fulfilled,  d^^ohi^ 
[Ae  said  plaintiff  in  fact  say,  that  the  said  defendant,  not  regarding  his  ship  above 
frnniae  and  undertaking,  but  contriving  and  intending  to  injure  the  *^®  *^® 
pfauntifl^  in  this  behalf,  did  not  nor  would,  within  the  number  of  days     ^^ 
by  the  said  charter-party  'as  aforesaid  in  that  behalf,  load  and  dis- 
the  said  oil  cakes  and  cargo ;  and  on  the  contrary  thereof  the  said 
h  in  fact  say,  that  the  said  freighters  and  the  said  defendant,  kept 
[detained  the  said  ship  and  vessel  over  and  above  the  said  fourteen  run- 
days,  and  the  said  eight  demurrage  days,  at  W.  aforesaid,  for  a  long 
to  wit,  for  the  space  of  two  days,  whereby  the  said  plaintiflfe  were  put 
U  costs,  charges,  and  expenses,  amounting,  to  wit,  to  the  sum  of  20/. 
1  about  the  maintaining  and  keeping  the  master  and  mariners  of  the 
ipor  vessel,  and  during  that  time  lost  and  were  deprived  of  the  use 
)fit8  of  the  said  ship  or  vessel,  to  wit,  at,  &c.  {venue)  aforesaid.    And  Non-pay- 
pkintifi  in  fact  further  say,  that  by  reason  of  the  premises,  a  large  ?®?Vj' 
[rf  money,  to  wit,  the  sum  of  74/.  18^.  became  due  and  payable  to  the  prima«, 
~' 'ntifi,  as  and  for  the  freight  of  the  said  ship  or  vessel  for  the  voyage  and  do-' 
L  and  primage  thereon,  according  to  the  terms  of  the  said  charter-  murrage, 
to  be  paid  as  in  the  said  charter  party  is  mentioned  and  agreed ;  and 
sum  of  50/.,  as  and  for  demurrage  for  the  detention  of  the  said  ship 
foif  the  days  of  demurrage,  in  the  said  charter-party  mentioned  to 
as  therein  mentioned,  to  wit,  at  Lynn  aforesaid,  in  the  county  afore- 
lAerrof  the  said  defendant  hath  always  there  had  notice  ;  yet  the  said 
it  not  regarding  his  said  promises  and  undertaking,  hath  not  yet 
nid  last-mentioned  two  several  sums  of  money,  or  either  of  them,  or 
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OH  CHAB^   any  part  thereof,  but  to  pay  the  same,  or  any  part  thereof  to  the 

t\&  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and 


PABTnS. 


contrary  to  his  said  promise  and  undertaking,  to  wit,  at,  {venue)  afo^ 

\^Add  common  counts  for  freight  and  demurrage^  as  antCy  61,  d4  ;   and 
count  for  the  use  and  hire  of  the  shipy  as  ante^  60,  tcork  and  labor^ 
money  counts,  account  stated^  and  breach,] 


IX.  ON  WAGERS. 

On  a  If  a-  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreemeni 
Sor^race  ^^^  *^®  promise  and  undertaking  of  the  ♦said  defendant  hereinafter  next- 
for  ft  hunt-' mentioned,  a  certain  race  for  hunters'  sweepstakes,  amounting  to  a  large  sua 
er's  sweep-  of  money,  to  wit,  the  sum  of  — /.  was  about  to  be  run  over  the  Nottingham 

r    oo7^  1  ^^^^^?  ^  ^*^>  ^* ^^'^  ^*  ^^  *^®^  ^^^  there   expected  that  a  certain 

I    —  •  J  hoi*se  called ,  and  also  certain  other  horses,  would  run  the  said 

[  *228  ] 


(x)  Sec  other  precedents,  poet;  Heme,  7^, 
276;  Bro.  Red.  29;  Plead.  A.  97,143,  216; 
Morg.  Prec.  192;  1  Wentw.  100  to  119;  2 
Wentw.  541,  8,  4.  10  East,  22;  3  T.  R.  693, 
16  East,  150. 

Horse  racing,  how  far  UgaL — A  wager  on 
a  iiorse-race  is  legal,  if  the  sum  bet  do  not 
exceed  10/.  and  provided  the  race,  which  is 
the  subject  of  the  bet,  is  run  for  the  sum  of 
60/.  or  upwards,  or  25/.  deposited  by  each 
party,  2  Campb.  438;  3  T.  R.  705;  2  Stra. 
1159;  2  Wils  309;  2  Bla.  Rop.  706.  4  Burr. 
2433;  5  T.  R.  1;  2  B.  &  P.  51;  9  Ann.  o.  14; 
18  Geo.  c.  19.-  But  horse-races  agiunst  time 
on  a  highway,  or  for  a  stake  of  less  value 
than  50/.  are  illegal.  4  N.  R.  1;  2  B.  &  P. 
61,  M. 

^  When  the  game  itself  is  illegal,  then  no  ac- 
tion can  bo  maintained  for  a  wager  respecUng 
it,  howerer  small  the  bet     See  infra. 

How  far  a  Judge  may  refuse  to  try  a  tPO- 
fffr. — A  Judge  has,  it  seems,  a  right  to  exer- 
cise his  discretion,  whether  he  will  try  a  cause 
between  the  parties  relative  to  an  idle  or  friv' 
ohtis  wager,  as  a  dog-fight,  or  the  like,  though, 
if  he  suffer  it  to  be  tried,  and  the  wager  was 
not  illegal,  the  verdict  will  not  be  disturbed. 
Per  Abl)ot,  0.  J.  in  6  D.  &  R.  27;  1  Rj-.  & 
Moo.  213;  1  Car.  &  P.  613.  S.  C.  2  H  Bla.  48. 
And  see  Chit.  Col.  Stat.  vol.  i.  419,  notes. — 
7  D.  &  R.  130.  But  it  should  seem,  that  if 
one  of  the  parties  to  an  illegal  or  frivolous 
wager,  demands  his  deposit  firom  the  stake- 
holder before  the  event  has  been  determined,  or 
before  the  money  has  been  paid  over,  he  has  a 
right  to  insist  on  the  trial  of  the  cause  in  order 
to  recover  back  his  money.  Id.  ibid. — 7  Price, 
540;  8  B.  &  C.  221;  6  D.  &  R.  28;  3  Campb. 
140;  2  Younge  &  Jcrv.  156.  Chit.  jun.  on 
Contracts,  2d  &\.  304,  395. 

Jiliat  itages  IcgaJy  or  not. — ^A  wager  upon 
an  indifferent  matter,  which  has  no  tendency 
to  pnxluce  any  public  mischief  or  individual 
inconvenience,  is  lej^nl ;  -  but  to  make  the  wa- 
ger legal,  the  subject-matter  of  it  must  be 
perfectly  innocent,  and  have  no  tendency  to 


impolicy  or  immorality,  3  Chit.  Com.  Law. 
82;  Cowp.  37;  3T.  R.  693;  1  Salk.  356,  n.— 
6  Burr,  2802;  1  Ld.  Raym.  69;  3  Salk.  14, 
176;  16  East,  161.  A  wager  between  Totenca 
the  event  of  election  (1  T.  R.  56;  2  D.  &  B. 
450.)  Vide  Bunn  r.  Rikcr,  4  Johns.  Rep.  436. 
Lansing  v.  Lansing,  8  Johns.  Rep.  454.  Viseh. 
er  9.  Yates,  11  Johns.  Rep.  23;  Yates  o.  Foot, 
12  Johns.  Rep.  1  (or  in  the  event  of  a  war 
(7  T.  R.  535;  1  T.  B.  57;  3  B.  &  P.  1$^),  or 
concerning  the  produce  of  the  revenue,  as  of 
the  hop^uties  2  T.  R.  610;  2  B.  &  P.  ISO,)  or 
tending  to  inconvenience  or  degrade  the  courts 
of  justice  (2  Hen.  Bla.  43;  12  East,  247;  3 
Campb.  140;  1  Car.  &  P.  163;  1  Rj.  &  Moa 
213;  7  Price,  640.  8  B.  &  Cres.  221;  6  B. 
&  R.  28;  Supra),  or  concerning  an  abstract 
question  of  law  or  legal  practice,  in  which  the 
parties  have  no  interest  (12  East,  247),  is  iOe- 
gal  and  void.  A  cock  match,  or  a  wager  upon 
it,  is  illagal.  3  Campb.  140.  So  is  a  wager 
on  the  result  of  a  sparring  exhibition.  1  Bing. 
1 ;  7  J.  B.  Moore,  212. 

A  wager,  prejudicial  to  the  interest  or  ftel- 
ing  of  a  third  pei^sjon,  as  on  the  sex  of  a  person, 
is  illegal.  Cowp.  729;  2  Lev.  161 ;  1  B.  &  A 
683.  A  wager,  whether  an  unmarried  woman 
has  had  a  child  was  held  void.  4  Camp:  152.  A 
wager  tending  to  restrain  marriage  is  void.  10 
East,  22.  A  wager  on  Jhe  life  of  Bonaparte  was 
hdd  void.  16  I':a«t,  150:  (See  Phillips  i?.  Ives, 
1  Rawle.  36.)  A  person  may  lay  a  wager 
upon  his  own  age.  3  Campb.  168.  There  is 
no  illegality  in  betting  a  rump  and  dozen.  Id. 
ibid.         *  , 

By  the  9  Ann.  c.  14.  p.  15.  all  writtcii  secu- 
ritiet  given  to  secure  the  payment  of  money 
won  at  any  game  are  void.  Sec  3  Stark.  1; 
1  WiK  220;  2  Wils.  36;  Chitty  on  BiUs,  78, 
7th  edit  But  an  action  of  assumpsit  will  He 
to  recover  money  won  at  a  play  at  a  legal  game 
not  amounting  to  10/.     1  Tsp.  Rqj.  235. 

SupiKising  the  subject-matter  of  the  wager 
to  Ikj  legal,  Ihr  jtoint  mvst  not  be  certain 
as  to  one  part,  anil  eondngent  as  to  the  other. 
5  Burr.    2802.      But  a  person  who  lays  a 
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the  said  wurse,  for  the  said  stakes,  to  wit,  at,  &c.  {venue)  and  there-       on 

heretofore,  to  wit,  on,  &c.  (y)  at,  &c.  (yenue^  aforesaid,  it  was  agreed    ^'*°°^- 
•ndbetwe-n  the  said  plaintiff  and  the  said  defendant,  that  if  the  said 

called ,  in  running  the  said  race,  should  beat  the  said  other  horses 

lich  should  run  the  said  race  ovjer  the  said  course,  for  the  said  stake,  he 
aid  defendant  should  pay  to  the  said  plaintiff  the  sum  of  — /.  of  lawful 

jeyof  Great  Britain;  but  tliat  if  the  said  horse  called ,  should  be 

ten  bj  anj  or  either  of  the  other  horses  which  should  run  as  aforesaid,  he 
said  plaintiff  should  pay  to  the  said    defendant  the  sum  *of  — /.  of  f  *229  ] 
lawful  money.  And  fhe  said  agreement  being  so  made  as  aforesaid,  after-  Mutuxil 
,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  pro«i»«ei 

ration  thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and 
[Best  of  the  defendant,  had  then  and  there  undertaken,  and  faithfully  pro- 

tbe  said  defendant  to  perform  and  fulfill  the  said  agreement  in .  all 

on  the  said  plaintiff's  part  and  behalf  to  be  performed  and  fulfilled ; 

said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
phintiff  to  perform  and  fulfill  the  said  agreement  in  all  things,  on  the 
defendant's  part  and  behalf  to  be  performed  and  fulfilled.     And  the  said  *^^^ 

*"in  feet  saith,  that  after  making  of  the  said  agreement,  to  wit,  on  the 
«nd  year  aforesaid,  at  the  Nottingham  course  aforesaid,  to  wit,  at,  &c. 
Me)  aforesaid,  the  said  race  for  the  said  stakes  was  run  between  the  said 

called ,  and  divers,  to   wit, other  horses ;  and  that  in  run- 

Ae  B&id  race,  the  said  horse  called did  beat  the  said  other  horses 

ling  as  afi)resaid,  whereof  the  said  defendant  afterwards,  to  wit,  on  the 


Wot  set  it  aside  on  the  groimd,  that 
tine  when  it  was  lain  the  opposite  party 
Ind  inlbnnation  that  he  was  mistaken; 
too  late  ibr  him,  on  his  discovering  his 
to  ooantermand  the  authority  of  the 
to  pay  over  the  money  betted.  4 
^7;  8»  6  Burr.  2639. 
•«  to  recover  deposit  moTiey. — ^It  .has 
cvied,  that  a  stake-holder  is  bound  to 
fhi  mooej  iSl  one  of  the  parties  be 
Bailed  to  receiTe  it;  and  if  he  unduly 
«Ter  to  dther  party  not  entitled  to  it,  he 
Mkto  repay  the  stake.     5  Burr.  2 
Bat  whilst  the  stake  remains  in  the 
diht  atakcholder,  either  party  may  sue 
~  tte  fltike  he  deposited.      7  Price,  510 ; 
^^nsL  221 .      And  money  deposited  on 
^i  WBger  may  be  recoTered  by  either 
rfina'  the  stake-holder,  befbre  it  has  been 
',  whether  the  wager  has  been  deter- 
not    8  Taunt:  282;  4  Taunt  474;  6 
ace.;  3  £sp.  258,  semble  contra.  But 
cannot  be  maintained  by  the  loser  of 
laager  after  the  sum  has  been  paid  to 
;  fcr  when  both  parties  are'particept 
the  role  is,  that  in  paridelicto  potior 
'io  possidentis.     6  T.  R.  676;  1  East, 
iABt,38l,  in  note,  acc.—l  T.  R.  535, 

whois  authorized  only  to  contract 

cannot,  if  he  loses,  pay  the  win- 

an  express   direction  so  to'  do,  4 

M*-    Where  a  dinner  is  ordered  at  a 

the  authority  of  two  persons  who 

a  wager  of  a  rump  and  dozen,  if  the 

}n^  the  bin,  he  may  maintain  an  ao- 
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tion  against  the  kwer  for  money  paid,  to  re- 
cover the  (imount     8  Campb.  168. 

JDeclaration. — ^It  is  necessary,  in  an  action 
against  the  loser  of  a  wager,  to  state  the 
special  circumstances,  and  the  wager  cannot 
be  recovered  from  him  under  an  indebitatus 
count  6  Mod.  129;  12  Mod.  81;  8  Lev.  118; 
Garth.  838;  Ld.  Ray.  69;  Salk.  23;  3  T.  R. 
700.  But  the  stake  may  be  recovered  ftom  the 
stake-holder  upon  a  common  count  for  money 
had  and  received.  6  Mod.  128;  12  Mod.  81. 
In  the  declaration  against  the  loser,  mutual 
promises  should  in  general  be  stated;  and 
though  it  has  been  usual  to  allege  that  a  dis- 
course was  had,  &c.  as  in  the  case  of  ^gned 
issues.  (3  T.  R. 603),  that  form  is  unneces- 
sary, and  it  is  sufficient -to  state  as  inducement 
the  expectation  of  tl^e  event  upon  which  the 
parties  betted,  and  then  show  the  agreement, 
&c.  of  the  parties,  with  other  proper  aver- 
ments of  the  events  on  which  the  right  of  the 
action  depends.  If  a  man  agrees  to  ride  with- 
out a  whip  or  stick,  or  other  arms,  an  allegi^ 
tion  that  he  rode  without  whip  and  stick  or 
other  arms,  is  a  sufficient  averment  of  per- 
formance ;  at  least,  it  is  good  after  verdict.  2 
Ld.  Raym.  1366. 

Plea. — See  a  plea  of  spe&ial  denial  that 
plaintiff  won  the  wager,  1  Wentw.  101;  but 
the  general  issue  is  the  most  usual  plea. 

(y)  The  day  of  the  wager,  or  about  it. 

(z)  Where  an  agreement  has  been  stated, 
there  seems  to  be  no  occasion  for  the  statement 
of  mutual  promises,  2»New  Rep.  62;  SBingh. 
470,  and  sec,  in  general,  as  to  the  statement  of 
mutual  promises,  supra,  ante,  vol.  i.  265. 
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day  and  year  last  foresaid,  at  &c  {venue)  aforesaid,  had  notice;  yet  t  «j 
said  defendant  not  regarding  the  said  agreement,  nor  his  promise  and  undfi^l 
taking  so  by  him  made  as  aforesaid,  but  contriving  and  fradulentlj  intendingi 
craftily  and  subtly  to  deceive  and  defraud  the  said  plantiff  in  this  behalf,  haS 
not  as  yet  paid  the  said  sum  of  — /.  or  any  part  thereof  to  the  said  plaintiff,  a]^ 
though  often  requested  so  to  do;  but  hath  hitherto  wholly  neglected  and  refiised, 
and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid. — [1/ 
the  precise  terms  of  the  race,  or  the  bet  be  doubtful^  insert  another 
special  count,  and  add  the  counts  for  money  fiad  and  received^  attd  the 
account  staged }  the  first  on  the  supposition  pf  the  defendants  having 
received  the  deposit  money,  and  the  Jatter  to  meet  any  admission  of 
the  debtA 

[  "^230  ]  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement, 
On  a  hone-  and  the  promise  and  undertaking  of  the  "^said  defendant  hereafter  next  men- 
nice  a^ree-  tioncd,  the  said  plaintiff  was  the  owner  and  proprietor  of  a  certain  filly,  and 
sum  of^roo-  *^®  ^^  defendant  was  the  owner,  and  possessed  of  a  certain  other  fiUy,  to 
ncy  fijrfeit-  wit,  at,  &c.  {venue).  And  thereupon,  heretofore,  to  wit,  on,  &c.  (6)  at, 
hV'^1*^*  &c.  {venue)  it  was  agreed  by  and  between  the  said  plaintiff  and  the  said  de- 
ant^a  mak-  fondant,  that  a  race,  to  wit,  a  race  of miles  should  be  run  by  and  be- 
ing default  tween  the  said  fillies  of  them  the  said  plaintiff  and  defendant  at  Chester,  to 

in  running  ^it,  at  the  Chester  races,  to  be  holdeu  in  the  year  of  our  Lord when 

(a).^"*  the  said  fillies  respectively  would  be  two  years  old,  for  — /.  each,  and  that 
one  half  of  that  sum  should  bo  forfeited  by  the  party  making  default,  in 
causing  his  filly  to  run  the  said  race ;  each  of  the  said  fillies  to  carry  eight  stone. 
And  the  said  agreement  being  so  made  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c,  {venue)  aforesaid,  in  consideration  thereof,  and 
that  the  said  plaintiff,  at  the  special  instance  and  request,  &c.  [Here  state  tnu- 
tucd  promises,  as  ante,  228.]  And  the  said  plaintiff  in  fSaict  saith,  that  although 
the  Chester  races,  in  the  year  of  our  Lord aforesaid,  were  had*  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c,  aforesaid,  and  the  said 
filly  of  the  said  plaintiff  was  then  and  there  ready  and  pi-epared  to  run  the 
said  race,  and  for  that  purpose  was  then  and  there,  to  wit,  on  the  day  and 
year  aforesaid,  duly  started  with  the  said  weight  of  eight  stone,  so  agreed 
upon  as  aforesaid,  and  did  then  and  there  proceed  on  the  said  race ;  yet  the 
said  defendant  not  regarding  the  said  agreement,  nor  his  said  promise  and  un- 
dertaking so  by  him  made  as  aforesaid,  then  and  there  wholly  neglected  and 
omitted  to  cause  tl^e  said  filly  of  the  said  defendant  to  run  the  said  race,  and 
therein  wholly  failed  and  made  default,  and  thereby  the  said  defendant  then 
and  there  forfeited  and  became  liable  to  pay  to  the  said  plaintiff  the  sum  of 
— L  so  agreed  to  be  forfeited,  as  half  of  the  said  sum  of  — /.  as  aforesaid. 
Yet  the  said  defendant,  although  often  requested  so  to  do,  hath  not  yet  paid 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  alto- 
gether neglectea  and  wholly  reftised,  and  still  neglects  and  refuses  so  to  do,  to 
wit,  at,  &c.  {venue)  aforesaid. 

^^^t^^Rtat-  ^^  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  <ta 
ing  the  (ventte)  aforesaid,  it  was  agreed  between  the  *said  plaintiff  and  the  said  de- 
contract      fendant,  that  a  certain  other  filly  of  the  said  plaintiff,  and  a  certain  other 

more  gene- 

"^^''  (a)    See  preceding  fonn  and   notes.    The     A.  D.  1815. 

[  ^^231  ]  above  foim,  after  several  objections  taken  to  it         {b)  The  day  of  the  wager,  or  or  about  it 
was  held  sufficient,  and  the  plaintiff  recoverc/1, 
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of  the  said  defendant,  should  at  the  Chester  races,  in'  the  year  of  our 
aforesaid,  run  a  race  against  each  other,  to  wit,  a  race  of 


ON 
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for  the  sum  of  — i.  each,  and  that  in  the  case  of  default  by  either  the 
plaintiff  or  the  said  defendant  in  causing  the  said  race  to  be  run,  the  sum 
F— i  half  of  the  said  sum  of  ^/.  should  be  paid  by  the  party  making  such  de- 
It  to  the  other  of  them.  And  the  said  last-mentioned  agreement  being 
made  as  aforesaid,  thereupon,  heretofore,  to  wit,  on  th^  day  and  year  afore- 
at,  &c.  (venue)  aforesaid,  in  consideration  thereof,  and  that  the  said 
JDtiffhad  then  and  there  undertaken,  &c. — [Here  state  mutical  promises 
imt€j  228].     And  the  said  plaintiff  in  &ct  saith,  that  although  the  Ches- 

races,  in  the  year  of  our  Lord aforesaid,  were  had  afterwards,  to 

on,  4c.  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  and  aJ- 
he,  the  said  plaintiff,  was  then  and  there  ready  and  willing  to  per- 
and  fulfill  the  said  last:mentioned  agreement  on  tis  part,  and  for  that 
did  cause  the  said  last-mentioned  filly  of  the  said  plaintiff,  to  attend 
add  races  on  the  day  and  year  last  aforesaid,  in  order  to  run  the  said  last 
ioned  race,  and  to  proceed  upon  the  same,  and  to  go  to  the  distance  so 

upon  as  last  aforesaid,  to  wit, miles  to  wit,  at,  &c.  {venue) 

yet  the  said  defendant  no't  regarding  the  said  last>-mentioned 
nt,  nor  his  said  last-mentioned  promise  and  undertaking,  but  contriv- 
aod  intending  craftily  and  subtly  to  deceive  and  defiraud  the  said  plaintiff 
ii  respect,  wholly  neglected  and  omitted  to  perform  and  fulfill  his  part  of 
add  last-mentioned  agreement,  and  neglected  to  cause  or  procure  his  said 
to  be  present,  and  run  the  said  race  as  aforesaid ;  whereby,  and  by  means 
premises,  he  the  said  defendant  became  liable  and  ought  to  have  paid 
said  plaintiff  the  sum  of  — /.  as  a  forfeit  for  such  last-mentioned  de- 
according  to  the  tenor  and  effect  of  the  said  agreement  so  made  as  last^ 
But  to  pay  the  same,  or  any  part  thereof,  he-  the  said  defendant 
from  thence  hitherto  wholly  refused  and  neglected,  although  he  was 
,  to  wit  on  the  day  and  year  aforesaid,  and  oftentimes  afterwards 
by  the  said  plaintiff  to  pay  the  same,  to  wit,  at,  &c.  {venue) 


whereas  also  heretofore,  to  wit,  on  the  day  and  year  afoY'esaid,  at,  &c. 
f)  aforesaid,  in  consideration  that  the  *said  plaintiff,  at  the  like  special 
«»  and  request  of  the  said  defendant,  had  then  and  there  undertaken 
t&ithfally  promised  the  said  defendant,  that  the  said  plaintiff  would,  at 

Ch^er  races,  then  expected  to  be  holden  in  the  year  of  our  Lord 

lid,  cause  and  procure  a  certain  filly  of  the  said  plaintiff,  to  run  a  race 
aad  against  a  certain  filly  of  the  said  defendant,  for  — /.  each, 
^wodd  forfeit  to  the  said  defendant  the  sum  of  — /.  he  the  said 
undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
'  tbt  be  the  said  defendant,  would,  at  the  said  Chester  races,  in  the  year 

Lord aforesaid,  caude  and  procure  a  certain  filly  of  the  said 

mt,  to  ran  a  race  with  and  against  the  said  filly  of  the  said  plaintiff, 

-/.  each,  or  would  forfeit  to  the  said  plaintiff  the  like  sum  of  — /.     And 

iplamtiffin  fiict  saith,  that  although  he,  the  said  plaintiff,  confiding  in  the 

last  mentioned  promise  and  undertaking  of  the  said  defendant  afterwards, 

on,  to.  the  said  Chester  races  being  then  holden  in  that  year  did  pro- 

«Dd  have  ready  the  said  last-mentioned  filly  of  the  said  plaintiff,  to  run 

tawd  race  with  and  against  such  filly  of  the  said  defendant  as  aforesaid, 

^fe  said  sum  of — /.  each,  and  was  then  and  there,  to  wit,  &c.  {venue)  afore- 


Third 
count,  on  a 
mutual 
promise  to 
forfeit  a 
sum  of  mo- 
ney by  the 
party  not 
running. 

[  *232  ] 
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<^"  said,  ready  and  ^-illing  to  cause  such  filly  to  run  the  same  race ;  whereof  Urn 
WAQCM.  g^jj  (icjjndant,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid  at,  Set. 
(venue)  aforesaid,  had  notice ;  yet  the  said  defendant,  not  regarding  his  sul 
last-mentioned  promise  and  undertaking,  did  not,  nor  would  produce,  or  caoae 
or  procure  the  said  last-mentioned  filly  of  the  said  defendant,  to  rim 
the  &iid  nice  with  or  against  the  filly  of  the  said  plaintiff,  at  the  said  Chester 
races,  but  wholly  neglected  and  omitted  so  to  do ;  by  means  whenH)f  he,  the 
said  defendant,  then  and  there  forfeite<l  to  the  said  plaintiff  the  said  last-men- 
tioned sum  of  — /.  according  to  the  tenor  and  effect  of  the  said  last-mention- 
ed promise  and  undertaking,  and  became  liable  to  pay,  and  ought  to  hare 
paid  the  same  to  the  sjiid  plaintiff:  yet  the  said  defendant,  not  regarding  his 
said  last-mentioned  promise  and  undertaking,  but. contriving,  and  fraudulent- 
ly intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in 
this  respect,  hath  not^  (although  often  requested  so  to  do),  as  yet  paid  the 
said  sum  of  — L  so  forfeited  as  last  aforesaid,  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  still 
doth  neglect  and  refuse,  to  wit,  at,  &c.  {yeii^ui)  aforesaid. — \^Add  a  cotuU 
on  an  account  stated,  and  breach,^ 

For  money      For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise 
bettlDenta  ^^^  undertaking  of  the  said  defendant  hereafter  next  mentioned,  a  certain  race 

hone-nice  ^vas  intended,  and  then  shortly  about  to  be  run,  at  a  certain  place  called , 

(<^)'  it  the  county  of ,  by  and  between  a  certain  horse  called ,  and  a  certain 

horse  called for  a  certain  piei^  of  plate  of  great  value  to  wit,  value  of  lOOt 

(c/),  to  wit,  at,  &c.  {venue)  and  thereupon,  heretofore,  to  wit,  on,  &c.  at,  &c. 
(venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  had  then  and  there  undertaken  and  faithfully 
[  ♦288  ]  promised  the  said  defendant  *to  pay  him  the  sum  of  — •/.  of  lawful  money  of 

Great  Britain,  in  case  the  said  horse  called ,  in  the  event  of  the  said 

race,  should  win  the  said  piece  of  plate,  so  intended  and  about  to  be  run  for 
as  aforesaid,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  the  sum  of  — /.  in  case  the  said  horse 

calleil should  not,  in  the  event  of  the  paid  race,  win  the  said  piece  of 

plate  so  intended  and  about  to  be  run  for  as  aforesaid ;  and  the  said  plaintiff 
in  fact  says,  that  the  said  race,  so  about  to  be  run  as  aforesaid,  was  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  accoi^ingly  run  at  the  said 
|>lace  called,  &c.  by  and  betweer  the  said  horse  called  — '—,  and  the  said 
lorse  called ,  for  the  said  piece  of  plate  so  intended  and  about  to  be  run 

for  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that,  jn  the  event  of  the 

said  race,  the  said  horse  called did  not  win  the  said  piece  of  plate,  for 

that  the  same  was  then  and  there  won  by  the  said  horse  called r,  whereof 

the  said  defendant,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  had  notice; 
and  by  means  whereof,  and  according  to  the  tenor  and  effect  of  the  said  pro- 
mise and  undertaking,  he  the  said  defendant  then  and  there  became  liable  to 
pay  the  said  plaintiff  the  said  sum  of — /.  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested. — [Add  counts  for  money  had  and  received, 
account  stated  and  breach,] 

Onftwnjjer      For  that  whereas  heretofore,  to  wit,  on,  Ac.  at,  &c.  {venue)  a  certain  dis- 

conccrniDg                                                                  /  ^        /                /            x             / 

the  weight      (<J)  See  form  2  Wentw.  645.     See  note  to  wards,  4  T.  R  1;  but  25/.  on  each  side  will 

of  hog9(«).  form,  ante,  226.  suffice,  4  Burr.  2433.    Ante,  226.  note. 

((f)  See  form  and   note,  ante,  226.    Th9  (<)  See  Plead.  A.  97.    Sec  note,  ante,  226. 
race  must  hare  twen  for  a  priie  of  50/.  or  up- 
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vas  bad  bjT  and  between  the  said  plaintiff  and  the  said  defendant,  of       ^^ 

concerning  the  weight  of hogs  of  the  said  plaintiff,  and  upon  that   ^^°*"*-, 

h  the  said  defendant  then  and  there  affirmpd  that  the  said  hogs  did 
weigh'^yen  stone  a-piece,  one  with  the  other,  w^hich  the  said  plaintiff 
and  there  denied,  and  affirmed  that  the  said  hogs  did  weigh  seven  stone 
one  with  the  other ;  and  thereupon  afterwards^  to  wit,  on  the  day  and 
Wbresaid,  at,  kc.  {venue)  aforesaid,  in  consideration  that  the  said  plain- 
at  the  special  instance  and  request  of  the  said  defendant  then  and  there 
)k,  and  iaithfuUy  promised  the  said  defendant  to  paj  him  — I.  of  law- 
money  of  Great  Britain,  if  the  said hogs  did  not  weigh  seven 

a-piece  one  with  the  other,  upon  weighing  the  same  the  then  next  day ; 
^  tbe  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
fH  plaintiff  to  pay  him  — L  of  like  lawful  money,  if  the  said  hogs  did  *  weigh  [  *234  ] 
stone  a-piece,  one  with  the  other,  upon  weighing  the  same  the  next 

;^d  the  said  plaintiff  in' fact  saith,  that  the  said hogs,  upon  the 

d&j,  to  wit,  upon,  &c.  at,  &c.  (venue)  aforesaid,  were  weighed,  and 
the  said hogs  then  and  there,  upon  weighing  the  same  as  afore- 
weighed  seven  stone  arpiece,  one  with  the  other,  whereof  the  said  de- 
it  ^rwards,  to  wit,  upon  the  same  day  and  year  last  aforesaid,  had  no- 
k  to  wit,  at,  &c.  (venue)  aforesaid — {^Add  counts  for  money  had  and  re- 
ly and  on  an  account  stated  and  br^ctchJ] 

for  diat  whereas  heretofore,  to  wit,  on,  &c.  (g)  at,  &.c.  {venue)  in  con-  ^^^  J®^^- 
latioQ  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  n^^o^^o 
defendant,  had  then  and  there  agreed  with  and  undertaken,  and  faithfully  the  game  of 
"'id  the  said  defendant  to  play  at  a  certain  game,  that  is  to  say,  at  a  cribbage 

game  called  cribbage,  with  the  said  defendant,  and  to  pay  him  all  such  ^^ '' 
land  suns  of  moi^ey  a&  he,  the  said  plaintiff  should  Jose  to  the  said  de- 
it  by  means  of  his  said  playing  with  the  said  defendant,  he  the  said 
)t,  then  and  there  agreed  with,  and  undertook,  and  faithfully  promis- 
aaid  plaintiff  to  play  at  the  said  game,  with  the  said  plaintiff,  and  to 
the  said  plaintiff  all  such  sum  and  sums  of  money,  as  he  the  said  defend- 
ihoold  lose  to  the  said  plaintiff,  by  means  of  his  so  playing  with  the  said 
ttiC  when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
^aA  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and 
■taking,  and  agreement  of  the  said  defendant,  did  afterwards,  to  wit,  on 
iaT  and  year  aforesaid,  at,  <^c.  (venue)  aforesaid,  play  at  the  said  game 
m  said  defendant,  who  did  also  then  and  there  play  at  the  said  game 
^  said  plaintiff;  and  also  the  said  defendant  by  means  of  his  so  play- 
"  the  said  plaintiff  as  aforesaid,  did  then  and  there  lose  to  the  said 
who  did  then  and  there  win  of  the  said  defendant  divers  sums  of 
r,  amounting  to  a  large  sum  of  money,  to  wit,  tlie  sum  of  10/.;  yet  the 
'  'indant,  although  he  was  then  and  there,  and  oftentimes  aiierwards 
by  the  said  plaintiff  to  pay  him  the '  said  sum  of  money,  so  by  him 
the  said  plaintiff  in  manner  aforesaid,  did  not  nor  would,  when  he  was 
"fisted  as  aforesaid,  pay,  nor  hath  he,  at  any  time  before  or  since,  hith- 
ipwd,  or  caused  to  be  paid  the  said  sum  of  money  so  by  him  lost  to  the  ^  .^90^  1 
i  plaintiff  as  aforesaid,  or  any  part  thereof,  to  the  *said  plaintiff,  but  hath  ^    ^      J 


8ee  preoedeiits  for  mon^  lost  at  whist, 
*»*43,.S44;2  Sid.  425;  Money  won 
L*  ^Jy  if  under  10/,  is  recoverable  in 
«f  Mnmpnt,  see  1  Esp.  R.  285,  and 


Stat  9.  Ann.  c.  14;  2  Bla.  Rep.  1226,  ante, 
226,  note. 

{ff)  The  day  of  gaming,  or  about  it. 
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OH  FDOH-  hitherto  irhoUy  refused,  and  still  refuses  so  to  do,  to  wit,  at,  &c  aforesaid.- 
ED  uawa,  j-^^  ^^  money  counts,  accounts  stated,  and  breach,] 


X.  ON  FEIGNED  ISSUES. 


Feigned  ]»- 

?wo  c^ts.  EUenborough. 

(to  wit.)     Be  it  remembered  (A),  that  on 


Michaelmas  Term,  1  William  4. 


at  the  suit 
of  surviv- 
ing part- 
ners; first 
oount  to 
try  peti- 
tioning 
creditor's 
debt,  and 
second 
count  to 


next  after 


m 


this  same  Term,  before  our  lord  the  ♦king  at  TVestminster,  comes  A.  R 

by his  attorney,  and  brings  into  the  court  .of  our  said  lord  the  king, 

before  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before 
the  king  himself,  of  a  plea  of  trespass  on  the  case  upon  promises ;  and  there 
are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  Richard  Roe,  which 

said  bill  follows  in'these  words,  that  is  to  say, (venue')  to  wit,  A.  B. 

trractof    ^™pl*™  of  C.  D.  being  in  the  custody  of  the  marshal  of  the  Marshalsea, 
bankrupt-  of  our  lord  the  king,  before  the  king  himself. — ♦For  that  whereas,  before 
oy  (0. 
♦236 
♦237 


(A)  When  the  issue  is  in  the  Gominon 
Pleas,  there  is  no  memorandum,  but  the  issue 
begins  with  the  declaration.  2  Rich.  C.  P. 
120;  1  Wentw.  186. 

(t)  See  fbrms  of  different  feigned  iasues, 
post,  287,  &c.  1  Wentw.  120,  to  140,  and 
Index,  vol.  ii.--Plead.  A.  100, 160;  Lil.  Ent. 
46,  66,  66;  2  Rich.  C.  P.  120;  1  Mod.  Ent 
189,  and  Feigned  issues  in  general  Vin.  Ab. 
Feigned  action;  Com.  Dig.  tit  Chancery. 
Formerly,  the  feigned  issue  was  more  prolix 
than  at  present,  see  2  Saund.  261.  2  Chit. 
Gen.  Pract  852. 

Mature  of  feigned  ittue, — A  feigned  issue 
18  in  the  nature  of  a  wager  (see  the  notes  to 
form,  ante,  226.)  between  two  or  more  par- 
ties, invented  to  ascertain  a  matter  in  dispute 
between  them,  and  is  either  authoriied  by  act 
of  parliament,  or  directed  by  the  Court  of 
Chancery,  to  try  the  existence  of  a  modus  as 
above,  or  of  a  petitioning  creditor's  debt,  or 
an  act  of  bankruptcy,  or  the  validity  of  a  wiU, 
right  of  common,  or  any  other  feet;  for  the 
Court  of  Chancery  ought  to  be  very  cautious 
of  deciding  upon  fiicts,  without  first  directing  an 
issue,  y  Ves.  108. 

Venue. — When  the  venue  is  local,  and  a 
feir  trial  cannot  be  had  in  the  proper  county, 
the  question  may,  by  feigned  issue,  be  tried 
in  any  other  county.  Skin.  44. 

Who  to  be  the  plaintiff  in,  2  Rose,  97, 

Declaration. — The  declaration  usually  com- 
mences with  an  allegation  that  a  certain  ulis- 
ooursc  was  had,  &c.  but  in  some  cases,  as  when 
a  petitioning  creditor's  debt  is  to  be  tried,  it 
is  usual  to  begin  witii  an  inducement,  as  fol- 
lows, 1  Wcntw.  188  :— "  For  that  whereas 
before  and  at  the  time  of  the  making  the  prom- 
ise and  undertaking  of  the  said  defendant 
hereinafter  next  mentioned^  a  certain  commis'- 
sion  of  bankruptcy  had  been  and  was  issued 
against  the  said  defendant,  ami  thereupon  af- 
terwards  and  before  the  making  of  the  said 


promise  and  undertaking,  to  tcii,  on^   ^c.  at, 
4*0.   a  certain    discourse,    4*^.,   stating   ths 
wager  to  have  been  **  whether  at  the  tim/e  <f 
the  issuing  of  such  commission  the  said  die- 
fendant  was  indebted  to  the  said  piainiifin 
the  sum  of  lOOi.,  &c."    See  3  Younge  &  Jerr 
80o.     (On  a  motion  to  vacate  a  judgment  en- 
tered on  a  bojid  and  a  warrant  of  attorney,  oo 
an  allegation  of  usury:  if  the  &ct  be  pat  in 
doubt,  a  court  of  common  law  may,  in  its  dis* 
cretion,  award  a  feigned  issue  to  tiy  the  iiuei. 
Cook  r.    Jones,   Cowp.  727.      1  Taunt.  413, 
Wardel  r.   Eden,   2  Johns.    258;    Hewit  r. 
Fitch,  3  Johns.   Rep.   250.      2  Johns.  Caa 
280;   8     Johns.     Rep.    139.      So    a    feigned 
issue  has  been  awarded  to  try  whether  a  bond 
and  warrant  of  attorney,  on  which  judgment 
had  been  entered,  were  foigad.    King  v.  Shaw, 
8  Johns.  Rep.  142.     So,  an  issue  will  be  di- 
rected to  try  whether  the  plaintiff  in  ejectment, 
had  t%ken  possession  of  more  land  than  he 
had  recovered  or  not.    Jackson  and  Ostrander 
V.   Iliisbrouck,   5  Johns.   Rep.  866;  6  Burr. 
2673.     Vide  Sauaikis   v.  Wright,    1    Taunt, 
369.) 

Leave  of  Court  to  try. — ^The  attempt  to  tiy 
a  feigned  issue  without  leave  of  the  court,  or 
the  direction  of  an  act  of  parliament  is  a  con- 
tempt of  court,  4  T.  R.  402;  and  trying  a 
feigned  issue  without  such  consent  is  a  oob^ 
tempt,  and  after  such  trial  the  proceedings 
will  be  stayed.  4  T.  R.  402;  9  East,  381 ;  15 
East,  309. 

Other  Points. — ^As  to  consolidation  of  is- 
sues, see  5  Taunt.  167. 

As  to  costs,  Tidd,  9th  edit.  986,  7;  2  Marsh. 
35'). 

When  the  whole  issue  need  not  be  proved, 
see  GwiU,  on  Tithes,  1229. 

It  is  said  to  be  proper  to  move  the  Court 
of  Cliancery  for  a  special  jury.  Pre.  Ch.  264; 
P.  W.  68;  4  M.  &  S.  195,  6 
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liat  th&t  time  of  the  making  of  the  promise  and  undertaking  of  the  «aid  oh  rigk- 
pfendants  hereinafter  next  mentioned,  a  certain  joint  commission  of  bank-  ^  issiJW- 
Ift  had  been  and  was  issued  against  the  said  defendants,  to  wit,  at,  &c. 
■frnte)  and  thereupon  afterwards,  and  before  the  making  of  the  said  prom- 
|ft  and  undertaking  to  wit,  oij,  &c.  at,  &c.  (venue)  aforesaid,  a  certain  dis- 
ivse  iras  had  and  moved  by  and  between  the  said  plaintifl^  and  the  said 
yefidants,  wherein  a  certain  question  then  and  there  arose  ;  that  is  to  say, 
^kiher  the  said  defendants  were,  at  the  issuing  of  the  said  joint  comr- 
u  jointly  uidebted  to  the  said  plaintiffs,  as  surviving  pa?'tfiersi  of  JE. 
hie  of,  4*c.  iron  master,  deceased,  in  the  sum  of — I.  or  upwards  ;  and 
d^urse  the  said  plaintiff  then  and  there  asserted  and  affirmed  that 
suA  defendants  were,  &c.  [same  as  the  words  in  italics  to  the  end] 
said  assertion  and  affirmation  the  said  defendants  then  and  there  con- 
ed and  denied,  and  then  and  there  asserted  and  affirmed  the  contrary 
';  and  thereupon,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
(venue)  aforesaid,  in  consideration  that  the  said  plaintififs,  at  the 
instance  and  request  of  the  said  defendants,  had  then  and  there  paid 
said  defendants  the  sum  of  5/.  of  lawful  money  of  Great  Britain,  they 
defendants  undertook,  and  then  and  there  faithfully  promised  the 
plaintifi  to  pay  them  the  sum  of  10/.  of  like  lawful  money,  jf  they  the 
iddendants  were  at  the  issuing,  &c.  [same  as  the  words  in  *  italics].  I  *238  j 
the  said  plaintiffs  in  fact  say,  that  the  said  defendants  were  at  the  issu- 
[rf the  said,  &c.  [same  as  the  words  in  italics]  to  wit,  at,  &c.  {venue) 
whereof  the  said  defendants,  on  the  day  and  year  aforesaid,  at,  &c. 
f)  aforesaid,  had  notice,  whereby  they  the  said  defendants,  then  and 
hecame  liable  to  pay  and  ought  to  have  paid  to  the  said  plaintiflfe  the 
lof  101 :    And  whereas  also  after  the  issuing  of  the  said  commission  Second 

the  said  defendants  as  aforesaid,  to  wit,  on  the  day  and  year  afore-  ^!^t  of 
It  ic  {venue)  aforesaid,  a  certain  other  discourse  was  had  and  moved  bankrapt 
*  between  the  said  plaintifis  and  the  said  defendants,  wherein  a  certain  cy- 
qnestion  then  and  there  arose,  that  is  to  say,-  \whBther  ea^h  of  them 
defendants  had,  at  any  time  and  when,  at  and  before  the  date 
]mimg  forth  of  the  said  commission  of  bankrupt  issued  agai?ist  the 
"  defendants  by  the  said  plaintiffs  as  aforesaid,  committed  any  and 
Oct  of  bankruptcy  ;]  and  in  that  discourse  the  said  plaintiff  then  and 
aaserted  and  affirmed,  that  each  of  them  the  said  defendants,  &c.  [same 
bsi  words  in  italics]  which  said  last  mentioned  assertion  and  affirma- 
[liie  said  defendants  then  and  there  denied,  and  asserted  and  affirmed  to 
[contrary  thereof;  and  thereupon  afterwards,  to  wit,  on  the  day  and  year 
I,  at,  &c.  {venue)  aforesaid,  in  consideration  that  the  said  plaintife, 
^ial  instance  and  request  of  the  said  defendants,  had  then  and  there 
4c.  [As  in  the  first  count  from  the  asterisk,  stating  the  plaintiff  ^s 
U  of  5/.,  and  defendants  undertaking,  and  averring  the  affirma- 
ftf  the  last  question ';  notice  to  defendants,  and  their  liability,  as  in 
muni,  and  then  conclude  as  directed  in  note,  ante,  236.] 

JTie  pleader  framing  the  declaration,  also  frames  the  plea  and  the  [  *239  ] 
of  venire,  as  follows,'] — And  the  said  C,  D.  by  E.  P.  his  attorney,  Plea  to  the 
and  defendis  the  wrong  and  injury,  when,  &c.  and  says,  that  the  said  ^"*  coTint. 
ought  not  to   have  and  maintain  his  aforesaid  action  thereof  against 
lecMse,  he  says,  that  though  true  it  is  that  the  said  discourse  was  had 
aoTed  by  and  between  the  said  A.  B.  and  the  said  C.  D.  wherein  the 


I 
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ON  reioH-  said  qnesiion  did  arise  as  aforesaid,  and  that  he,  the  said  C.  D.  did  rnxkr* 
BD  JMVEB.  ^^^^  ^^^  promise,  in  manner  and  form  as  the  said  A.  B.  hath  above  in  tbk 
behalf  alleged.  Nevertheless,  for  plea  in  this  behalf,  the  said  C.  D.  sailk, 
that  for  every,  &c.  [negativing  the  first  assert iatt  in  italics,]  in  manner  and 
form  as  the  said  A.  B.  hath  above  in  that  behalf  alleged,  and  of  this  the  said 
C.  D.  pats  himself  upon  the  conntrj.  and  the  said  A.  B.  doth  the  like;  there- 
^re,  &c.  {award  of  venire ,  as  in  catnnum  cases.) 

Plea  to  And  as  to  (he  said  second  count,  the  said  C.  D.  says,  thoagh  true  it 

■^^"^        is,  &c. — [Same  as  first  plea,  negativing  the  qtiestion  in  a  second  cowtt^ 
mid  conclude  as  abiweJ] 

[  *240  ]  ^[Commencement  as  ante,  235.] — For  that  whereas  heretofore,  to  irit, 
The  like  to  on,  &c.  at,  &c.  {vcfiue)  a  certain  discourse  was  had  and  moved  by  and  1»- 
Va^su**"**^  tween  the  said  plaintiff  and  the  said  defendant,  ^of  and  concerning  a  commia- 
poswi  sion  of  bankruptcy  which  had  heretofore,  to  wit,  on,  &o.  date  of  commig- 

bankrupt    sion) — been  issued  under  the  great  seal  of  Great  Britain,  and  bearing  date 
^^^  the  same  day  and  year  last  aforesaid,  against  the  said  defendant,  on  the  peti- 

tion of  the  said  plaintiff,  and  in  that  discourse  a  certain  question  then  sai 
.there  aros«,  that  is  to  say,  [whether  the  said  defendant  was  a  trader  wUhm 
the  meaning  of  the  statutes  in  force  conceminy  bankrupts,  or  any  ofthem^ 
at  or  before  the  said  date  and  suing  forth  of  the  said  commission  again^ 
him  or  7iot :]  and  in  that  discourse  lie  said  plaintiff  affirmed,  Ac. — [Prth 
ceed  as  directed  in  the  last  precedent j  to  end  of  plea,  and  aufard  venire 
mutatis  mutandis.] 

Feigned  [Commencement  as  ante,  235.] — For  that  whereas  heretofore,  to  wit,  on 

iwue  out  of  ^(5,  at,  &c.  {vcfiue)  a  certain  discourse  was  had  and  moved  of  and  conoeiB- 
derimv^    ing  divcrs  freehold  estates,  to  wit,  &c.  and  of  and  concerning  a  certain  lease- 
vei  non  of  hold  estate,  situate  at,  &c.  late  the  estates  of  one  E.  F.  deceased,  and  of 
freehold      ^hich  said  freehold  estates  the  said  E.  F.  deceased,  *on,  &c.  {the  date  of 
hSld  ^^   ^^^  *^'^0  ^^  seized  in  his  demesne  as  of  fee,  and  -afterwards  died  seiz^ 
tates  (/).     thereof;  and  of  which  said  leasehold  estates  the  said*E.  F.  deceased,  on  the 
[  *241  ]  day  and  year  last-mentioned,  was  possessed,  and  afterwards  died  so  possessed 
thereof;  and  also  of  and  concerning  a  certain  paper- writing,  bearing  date, 
&c.  (the  date  of  the  toUt)  purporting  to  be  a  last  will  and  testament,  and 
which  the  said  defendant  then  and  there  asserted  and  affirmed  was  the  lafit 
will  and  testament  of  the  said  E.  P.  deceased,  and  in  that  discourse  a  certain 
question  then  and  there  arose,  that  is  to  say,  [whether  ths  said  E.  F.  de- 
ceased, did  by  his  said  will  devise  the  said  freehold  and  leasehold  estates  or 
not :]  and  upon  that  discourse  the  said  plaintiff  then  and  there  asserted  and 
affirmed,  &c.  [as  ante,  236,  to  the  end.] 

The  like  to  [Commencement  as  ante,  285.] — For  that  whereas,  heretofore,  to  wit, 
tay  whe-  Q^i,  &c.  at,  &c.  a  certain  discourse  was  had  and  moved  by  and  between  the 
tiffwM**'^'  ^^^^  plaintiff  and  the  said  defendant,  of  and  concerning  him  the  said  plainti^ 
heir  at  la\r  and  in  that  discourse  a  certain  question  then  and  there  arose,  that  is  tp  say, 
or  not.  [whether  he  the  said  plaintiff  wa^  heir  at  law  of  one  E.  P.'] ;  and  there- 
upon the  said  plaintiff  then  and  there  asserted,  &c.  [as  ante,  286  to  the 
end.'] 

( A-)  See  a  form,  Plead.  A.  100.    See  the  form     creditor's  debt 
dir^tcl  ante,  235,  as  to    try  a  petitioning  (/)  See  a  form,  1  Wcutw.  186. 
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XI.  ON  AWARDS. 


ON 
AWABOB. 


For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of 
the  said  defendant  hereinafter  next  mentioned,  "^certain  differences  had  arisen  On  a  parol 
and  were  then  depending  between  the  said  plaintiff  and  the  said  defendant,  submiBsion 
touching  and  concerning  (n)  certain  books  before  the7i  sold  by  the  said  de-  s^y^ff^), 
fendarU,  as  the  agent  of  and  for  the  said  plaintiffs  to  wity  at,  ^c,  {venue),  r  #242  1 
And  thereupon  for  the  putting  an  end  to  the  said  differences  the  said  plain-  ^ 
tiff  and  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {date  of  submission  Mutual 
or  abauti  it)  at,  &c.  {venue)  respectively  {o)  submitted  themselves  to  the  promiaes. 
award  of  one  E.  F.  to  be  made  between  them,  of  and  concerning  the  said 
differences ;  and  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant  had  then  and  there  under-    . 
taken  and  fiiithfullj  promi^  {p)  the  said  defendant  to  perform  and  fulfill 
the  award  of  the  said  E.  F.  to  be  so  made  between  the  said  plaintiff  and  de- 
fendant of  and  concerning  the  said  differences  in  all  things  therein  contained, 
on  the  said  plaintiff's  part  and  behalf,  to  be  performed  and  fulfilled,  he  the 
Bud  defendant  undertook,  and  "^then  and  there  faithfully  promised  the  said 
plaintiff  to  perform  and  fulfill  the  said  award  in  all  things  therein  contained,  r  ^243  ] 
on  the  said  defendant's  part  and  behalf  to  be  performed  and  fulfilled.     And 
the  said  plaintiff  in  fiict  saith,  that  the  said  E.  F.  having  taken  upon  himself  The  award 
the  burthen  of  the  said  arbitrament,  afterwards,  to  wit,  on,  &c.  {date  of 


(m)  See  preoedents,  1  Wentw.  90  to  100 
mlTol.  iL  Indexl~2  Rich.  Prac.  C.  P. — 
Mod.  Ent.  166— 1  Saand.  28.-8  T.  R.  671. 
For  the  law  relating  to  awards,  see  Tidd*8 
Prac.  9th  edit  819  to  846,-- Watson  on  awards. 
— Caldw  on  Awards, — Kyd.  on  Awards. — 8 
Chit  Com.  Law.  637.  As  to  other  remedies, 
oeeTidd,  9th  edit  888.— Com.  Dig.  Arbitra- 
ment,  1. 1.^ — 8  Chit  Com.  Law,  660  to  666. 

There  are  early  instances  of  the  action  of 
QMtumpnt  on  a  parol  submission.     1  Saond. 
28.    ST.  R.  671.    It  lies  on  an  award  in  pur- 
soance  of  an  order  of  nisi  prins,  6  East,  189;  . 
or  of  a  Judge,  or  by  a  rule  of  oonrt,  4  Campb. 

17.— 11  Mod.  170;  and  this,  though  a  coUate- 

ral  act  be  awarded  to  be  done.    2  M.  Raym. 

1040. 
Assumpsit  will  lie  for  reToking  a  parol  sub- 

miaaoBL— 2  Keb.  10,  20,  24.-1  Sid.  281. 
When  the  submission  is  by  deed,  the  remedy 

is  by  debt  or  covenant,  unless  the  award  be 

made  after   the   limited  time. — 8  T.  R.  692. 

(Vide  Adams  'v.    Freeman,    9  Johns.   Rep. 

115.)  ^ 

D^t  on  a  parol  submission  is  frequently 
most  advisable  when  the  award  is  merely  for 
<he  payment  of  money,  and  the  whole  sum  is 
dae.  Watson  on  Awards,  200,  1.  See  a  prece- 
dent in  debt  2  Saund.  61.  127,  128.  Also 
forms,  poet,  395,  8.  But  if  there  be  any  other 
demand,  more  properly  the  subject  of  an  ac- 
tion of  Mtumpsit,  which  may  be  joined  with 
the  demand  on  the  award,  or  if  the  award 
were  not  merely  for  the  payment  of  money,  or 
ft>r  the  payment  of  money  by  instalments,  not 


all  due,  or  £)r  any  collateralaict,  then  the  plain 
tiff  should  dec'ti-re  in  auumpsit       Saund.  62. 

b.  1.  n.  r> 6  Hen.  Bla,  647.— LiL  Raym.  1040. . 

An  acton  of  debt  on  an  award  will  not  lie 
against  executors  or  administrators  on  an  ar- 
bitrament made  in  the  lifetime  of  their  testator 
or  intestate,  when  the  submission  was  not  under 
seal,  because  the  testator  or  intestate,  might 
have  waged  his  law  in  such  action.  Cro.  ^z. 
667, 600.      ' 

The  assent  of  a  party  to  submit  a  matter  to 
arbitration  is  a  sufficient  consideration,  even 
though  He  had  no  cause  of  action.  1  Leon. 
108;  4  Leon.  81.— (Vide  Shepherd  v.  Watrous, 
8  Caines' Rep.  166  (1).) 

As  to  how  far  the  irregularity  of  the  proceed- 
ings on  the  reference  may  be  set  up  as  a  de- 
fense, see  Watson  on  Awards,  222,  denying  the 
correctness  of  the  law  laid  down  in  2  rhil. 
Evid.  107..    See  also  1  R.  &  M.  N.  P.  C.  17. 

(n)  Or,  "divers  turns  of  money  due  and  otc- 
ingfrom  the  said  defendant  to  the  said  plain- 
tiff.^^ But  it -seems  the  declaration  may  either 
state  or  omit  the  subject-matter  of  the  dispute, 
though  it  is  more  usual  to  state  it  2  Saund. 
61  h.  n.  1. 

(o)  Declarations  on  awards  must  state  a  mu- 
tual submission.  If  the  action  were  brought 
on  an  arbitration  bond,  it  is  otherwise,  for  the 
defendant,  by  paying  oyer,  shows  that  there 
was  a  hiutunl  submission.  2  ^und.  61  h.  n. 
2.— 2Stra.'928. 

{p)  The  mutual  submission  implies  mutu- 
al promises  to  observe  the  award.  11  Mod. 
170. 


Vol.  n. 


(1)  Mitchell  r.  Bush,  7  Cow.  187,  and  the  cases  there  cited. 
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ox 

A  WAD  OS. 


Bl*C^Il. 


aivurd  or  about  it,)  at,  &c.  {ycnnc)  aforesaid,  made  his  certain  award  (7^  i 
between -the  said  plaintiff  and  the  said  defendant,  of  and  concerning  the  said  | 
differences  (/•),  and  did  thereby  award  (5)  that  the  said  defendant  should, 
on,  &c.  pay  to  the  said  phiintiff  the  sum  of  100/.  in  full  satisfaction  and  dia- 
charge  of  the  said  matter  indifference.  Of  which  said  awftrd  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  he,  (ye- 
jttff.)  aforesaid,  had  notice  (/).  And  although  he  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (vonte)  was  re- 
quested {u)  by  the  said  plaintiff  to  pay  him  the  said  sum  of  100/.  according 
to  the  tenor  and  effect  of  the  said  award,  and  his  said  proigise  and  undcrtak- . 
ing ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and 
defraud  the  sai<l  plaintiff  in  this  behalf,  did  not,  nor  would  on  the  day  and 
year  last  aforesaid,  or  when  he  was  requested  as  aforesaid,  or  at  any  time 
afterwards  (?/?).  pay  the  said  sum  of  (100/.),  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects 
and  refuses  so  to  do,  to  >vit,  at  &c.  {yenve)  aforesaid.  [Add  iiulcbUalin 
county  as  ante,  89,  ajid  co2mis  on  the  plaintiff^ s  original  denutnd  refer- 
red  to  arbitration — the  account  stated — atul  breach  (.r).] 


ON   JUDO- 
NENT8. 


XII.  ON  JUDGMENTS 


On  a  Ja- 
maica 


For  that  wBereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court 
judgment*  ^^  judicature  of  our  sovereign  lord  the  king,  *holden  at  [the  town  of  St 
(V). 

(g)  The  award  in  pleading  must  be  stated 
to  have  been  made  agreeably  to  the  submission 


[  ♦244] 


— as  if  the  submission  were,  **  so  that  the 
award  be  made  in  vrriting,^*  &c.  it  must  be 
stated  to  have  been  so  made.  2  Saund.  62,  n. 
8.-*-2  Marsh.  304. 

(r)  What  is  a  sufficient  aUegation  that  it 
was  so  made,  see  2  Vent  242. — Kyd.  on 
Awards,  291. 

($)  Here  set  forth  the  award  in  its  legal  ef- 
fect or  literal  words.  The  plaintiff  need  not, 
in  a  dechiration,  state  more  of  the  award  than 
is  relative  to  his  caijc.  Where  there  is  a  condi- 
tion precedent,  which  qualifies  the  terms  of 
the  award  and  the  performance  of  it,  it  must 
be  averred.  2  Saund.  02  b.  n.  6. — 1  Burr. 
278.— 1  Salk.  72.  (Vide  McKinstiy  r.  Solo- 
mons, 2  Johns.  Rep.  57.) 

{t)  This  averment  is  in  general  unnecessary; 
for  one  party  is  as  much  bound  to  take  notice 
of  the  award  as  the  other,  unless  the  stipula- 
tion be,  that  the  award  shall  be  notified  to  the 
parties,  in  which  case  notice  must  be  averred. 
2  Saund.  62  a,  n.  4.  (Sed  vide  9  Mass.  Rep. 
198,  200. 

(tt)  Sometimes  a  request  to  per^rm  the 
award  is  neoessary ;  and  in  a  late  case,  where 
an  award  directed  that  one  of  the  parties  to 
the  submission  should  pay  the  expenses  of  the 
reference,  and  that  the  other  should  repay 
them  on  demand,  and  the  party  directed  hav- 
ing paid  them  made  an  affidavit  on  debt 
against  (he  other  party^  alleging  such  payment 


but  not  stating  any  demand  of  repayment,  H 
was  held  this  was  not  sufficient  7  B.  &  Cres. 
494.     1  M.  &  R.  324.  S.  C. 

(w)  Let  this  breach  deny  the  performance 
of  the  award  in  the  woitIs  thereof. 

(x)  It  has  been-  decided,  that  the  awaid, 
when  there  is  a  parol  submission,  may  in  most 
cases  be  given  in  evidence  under  the  common 
count  fbunded  on  the  original  debt,  or  on  the 
aocoant  stated.  And  it  is  no  bar  to  such  ac- 
tion, that  it  only  settles  the  amount  of  cHim, 
Allen  v.Milner,  2  Cromp.  &  Jerv.  47.  3  TfT- 
113;  1  Price,  P.  C.  142;  Peake,  C.  N.  P.  227; 

1  Esp.  Rep.  194;   877 5  T.   R.   6.— Tidd's 

Prac.  9th  edit  834. 

(y)  See  other  precedents,  Doug.  4,  note  2L 
An  action  will  lie  in  one  court  on  a  judgment 
obtainel  in  another;  for  a .  judgment  pro- 
nounced by  a  court  of  competent  juriaiic- 
tion,  creates  a  debt  all  over  the  kingdom. 
Gilb.  Debt.  892,  393.  According  to  Martin 
V.  Nicholls,  3  Simons,  458,  and  Becquet  r. 
McCarthy,  2  B.  &  Adolph.  954,  a  foreign  judg- 
ment is  conclusive,  unless  on  the  fooe  of  it,  the 
proceeding  has  been  a^inst  law  and  reasoo. 
i3ut  see  i^nkland  r.  McGusle,  Knapp's  Rep. 
in  privy  Council,  274  to  310. 

Form  of  remedy,  &c. — Assumpsit  or  debt 
will  he  here  on  a  judgment  of  a  court  not  of 
record,  or  on  a  foreign  judgment  Doug.  1. 
4  T.  R.  498.  3  Taunt  85,  n.  or  on  an  Irifih 
judgment,  whether  before  or  since  the  UnioDt 
6   B.    &   CreP.    411.— 5   East.  473;  or  on  a 
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lago  and  La  Veza,]  in  and  for  the  island  of  Jamaica,  and  Tfithin  tho  juris-  o^  ^^^^ 
fiction  of  the  said  court,  to  wit,  at,  &c.  {venue)  in  this  action,  heretofore,  to     *"^^'"* 

irit,  on   &c.  {day  of  judymefit,'  or  about  it,)  before  the  honorable , 

0hief  jadge  of  the  said  court,  and  his  associates,  then  sitting  judges  of  the 
Bame  court,  by  the  consideration  and  judgment  of  the  same  court,  recovered 
i^inst  the  said  defendant,  (by  the  name  and  addition  of,  &c.)  [a^  in  *the  [  =^245  ] 
judgment^  and  then  set  out  the  judgment^  which  may  be  as  follows  ;] — 
As  well  a  certain  sum  of  money,  to  wit,  (1024/.  145.  7  \-2d.)  current  money 
of  the  said  Island  of  Jamaica,  with  interest  on  829Z.  9^.  bd,  current  money 
of  the  said  island,  from  the  10th  day  of  April  then  next  ensuing,  for  their 
damages  which  they  had  sustained  by  and  on  occasion  of  the  non-perform- 
ance of  certain  promises  and  undertakings  before  that  time  made  by  the  said 
defendant  io  the  said  plaintiff,  as  also  the  sum  of  14/.  145.  current  money  of 
the  said  island,  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half expended,  to  the  said  plaintiff,  by  the  said  court  there,  of  their  own  as- 


Sootch  decree,  obtained  in  absence  against  a 
native  of  Scotland,  for  a  debt  contracted  in 
Scotland,  1  Moo.  &  Pay.  663.  4  Bingh.  686, 
8.  C.  ante,  vol.  i.  89,  95.  An  action  is  not 
maintainable  on  a  decree  of  a  court  of  equity. 
3  B.  &  A.  52  (1);  and  see  ante,  toL  i,  100. 
Debt  is  the  usual  and  preferable  form  of  action, 
unless  there  be  another  demand  reooYerable, 
only  in  assumpsit,  Dougl.  5  Post. 

bi  action  on  a  judgment,  pronounced  by  an 
Bnglish  court  of  record,  the  decision  cannot  be 
iinpeatshed.     Doug.    6.     And  it  should  seem 
that  the  judgment  of  an  inferior  court  in  Eng- 
land, whether  of  record  or  not,  is  conclusive 
and  iocontrovertible  between  the  same  parties, 
upon  the  same  subject-matter,  provided,  upon 
the  &oe  of  the  proceedings,  it  appears  to  have 
been  fiiirly  and  justly  obtained.     2  Burr.  1009. 
2  Bingh.  216.— 1   Stark.    Evid.   208;  but  see 
BoogL  5.     But  the  judgment  of  an   inferior 
court  may  be  controverted,  where  it  appears 
the  proceedings  have  been  bad  in  law,  as  where 
a  summons  and  attachment  was  issueil  against 
defiaid&nt  at  the  same  time,  returnable  at  the 
e&me  time,  and  to  which  the  defendant  never 
appeared.     3  B.  &  Crea.  77*2.     6  D.  &  R.  719, 
&  C. ;  and  it  seems  that  the  judgment  of  an 
inferior  court,  though  it  cannot  be  controvert- 
ed, may  yet  be  avoided  by  proof  that  the  cause 
of  action  did  not  arigo  within  tho  jurisdiction  of 
the  court  Willes,  36,  n.   Bingh.  213,  sed  query. 
As  to  the  conclusive  qualities  of  a  foreign 
judgment,  it  seems,  that  if  it  be   given  in  a 
court  of  competent  jurisdiction  on  a  question 
cognizable  by  the  law  of  the  country,  and  ap- 
pear on  the  fitee  of  it  to  be  consonant  to  the 
]astice  of  the  case,  and  be  also  conclusive  by  the 
law  of  the  foreign  country,  it  will  be  conclu- 
sive here  also,  upon   the  same  question  be- 
tween the  same  parties.     1  Ves.  159. — 2  Stra. 
733.-2  Bing.   880.— 4    B.  •  &  Cres.   687.— 


4  M.  '&  S.  20;  and  unless  the  contrary  be 
shown,  tiie  court  will  presume  that  the  de- 
cision in  a  foreign  court  is  consonant  to 
the  justice  of  the  case.  3  Bing.  853.  If  it 
appears  on  the  face  of  the  proceedings  that 
the  judgment  is  founded  in  injustice,  as  where 
defendant  was  not  summoned  and  did  not  ap- 
pear, such  judgment  would  not  be  conclusive. 
9  East,  192;  1  Campb.  63;  1  Stark.  125. 

Declaration. — ^It  is  necessary  to  set  forth 
with  certainty  the  parties  to  the  judgment,  and 
the  Term  in  which  it  was  recovered.  Com. 
Dig.  Pleader,  2  W.  12.  And  if  the  judgment 
was  given  in  the  (Common  Pleas,  or  an  inferior  ' 
court,  it  is  advisable  to  state  the  names  of  the 
judges  and  suitors,  id,  ibid.  Cnrth.  86;  2  East, 
862.  The  omission  of  this  will  bo  aided  by 
verdict,  id,  ibid.  The  plaintiff  neecl  not  show 
the  ground  of  the  judgment,  and  any  matter 
which  affects  its  validity  must  be  insisted  upon 
by  the  defendant,  Dougl.  1.  It  is  unnecessary 
to  allege  that  the  judgment  remained  unsatis- 
fied. 1  Saund.  330,  note  4.  It  is  expedient  to 
{idd  counts  for  the  debt  upon  which  the  judg- 
ment was  founded,  that  the  plaintiff  may  be 
.enabled  to  recover  upon  thosto,  if  the  judgment 
should  be  impeached  with  success. 

Plea. — Though  the  plaintiff  should  errone- 
ously or  unnecessarily  conclude  the  stitcmcnt 
of  a  judgment  which  is  not  matter  of  record  or 
a  foreign  judgment  with  a  prout  patet  per  re- 
eordum,  the  defendant  cannot  plead  nul  tiel 
record,  and  the  erroneous  conclusion  must  be 
rejected  as  surpliLsage,  Doug.  1.  And  al- 
though since  the  Union,  the  plea  of  nul  iiel 
record,  concluding  to  the  country,  has  been 
adopted  to  an  action  of  assumpsit,  on  an  Irish 
judgment,  5  East,  473,  9  Price,  1,  yet  since  the 
decision  in  4  B.  &  Crcs.  411,  the  correctness  of 
Buoh  a  plea  seema^oro  than  questionable,  for 
an  Irish  judgment  is  no  record  here  (2) 


(1)  An  action  at  law  is  maintainable  in  I>^UAsylvania  upon  a  decree    of  a   Court    of 
Equity  of  a  sister  state  for  the  payment  of  money.     ^va|is,  adm.  v.  Evans,  9  Scrg.  &  Kawle 
2-32. 

(2)  As  to  the  plea  of  the  statute  of  limitations  in  actions  upon  foreign  judgments,  see  Rich* 
a^ls  t.  Bickley,  13  S.»rg.  &  Kawle,  495^  and  the  J^Ceto  York  cases  there  cited. 
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ON  JUDO-  sent  adjudged,  T^hereof  the  said  defendant  was  convicted,  which  said  jadg 

''^^'    ment  still  remains  in  that  behalf  in  full  force  and  effect  not  in  any  wise  eat 

•  isfied,  reversed  or  annulled,  to  wit,  at,  &c.  .{venue)  aforesaid ;  and  the  sa» 

plaintiff  in  fact  says,  that  no  execution  hath. as  yet  been  obtained  of  or  upoi 

the  said  judgment,  and  that  the  damages,  costs  and  charges  aforesaid,  I 


form  aforesaid  recovered,  are  of  great  value^  to  wit,  of  the  value  of  — L  I 
lawful  money  of  Great  Britain,  to  wit,  at,  {venue)  aforesaid ;  by  means  | 
which  said  several  premises  the  said  defendant  then  and  there  became  liaHj 
to  pay  to  the  said  plaintiff  the  said  last-mentioned  sum  of  money,  when 
the  said  defendant  should  be  thereunto  afterwards  requested ;  and  being 
liable,  and  the  said  last-mentioned  sum  of  money  being  and  remaining  w 
due  and  unpaid,  he -the  said  defendant  afterwards,  to  wit,  on  the  day 
year  aforesaid,  at,  &c.  (t^enue)  aforesaid,  undertook,  and  then  and 
&ithfully  promised  the  said  plaintiff  to  pay  him  the  said  last-mentioned 
.  '    of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards 
quested., — [^Add  counts  for  the  original  debt  for  which  the  judgment 
recovered^  account  stated^  and  usual  breachJ] 

On  a  For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  decree  or  about 

Scotch  do-  a  certain  decree  was  made  and  pronounced  in  and  by  the  court  of  our  lord 

irait  of  as-   ^^^^  "^^8  before  the  Lords  of  Council  and  Session  at  Edinburgh^  in 

Bignees  of    part  of  the  United  Kingdom  of  Great  Britain  and  Ireland^  called  Scotl 

a  bankrupt  to  wit,  at,  &c.  {venue  in  this  action)  in  and  concerning  a  certain  action 

^*^'  depending  in  the  same  Court,  at  the  instance  of  J.  S.  and.  R.  S.  before 

became  bankrupts,  against  the  said  defendant,  whereby  the  Lords  of  Coi 

and  Session  aforesaid,  did  then  and  there  decree  and  ordain  the  said   d< 

ant,  to  make  payment  to  the  said  J.  S.  and  R.  S.  before  they  became 

rupts  as  aforesaid,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  (447i 

3rf.,)  sterling  money  of  Great  Britain^  and  an  annual  rent,  that  is  to 

legal  interest  thereof,  from  a  certain  day,  to  wit,  the  {l%th  day  of  Nc 

ber,  1801,).  and  until  payment,  together  with  the  sum  of  (50/.)  of  like 

ling  money,  as  the  expense  of  process,  besides  the  sum  of  (1/.  Os,  01-j 

sterling  money  of  Great  Britain,  being  the  ftiU  dues  of  extracting  that< 

cree,  as  by  the  said  decree  remaining  in  the  Court  of  Session  at  Edin^ 

aforesaid,  more  fully  appears,  which  said  decree  remains  in  full  foFce 

wholly  unsatisfied,  whereby  the  said  'defendant  became*  liable  to  pay  to, 

said  J.  S.  and  R.  S.  before  they  became  bankrupt  as  aforesaid,  the  said 

of  money  so  decreed  to  be  paid  as  aforesaid,  together  with  such   interi 

aforesaid,  on  the  said  sum  of  (447/.  6$.  3g^.)  according  to  the  said  d^ 

when  he  the  said  defendant  should  be  thereunto  afterwards  requested,     ^i 

ing  so  liable,  the  said  defendant,  in  consideration  thereof,  to  wit,  on,  &c.  (A 

day  before  the  bankruptcy)  to  wit,  at,  {venue)  aforesaid,  undertook, 

then  and  there  faithfully  promised  the  said  J.  S.  and  R.  S.  before  the] 

came  bankrupts  as  aforesaid,  to  pay  them  the  said  sums  of  money,  so  df  ' 

to  be  paid  as  aforesaid,  together  with  such  interest  as  afor^aid,  when  be 

said  defendant  should  be  thereunto  afterwards  requested. — \^Add  cou^its^^ 

the  original  debt,  for  which  the  dedree  was  given,  account  statedly  d 

'  breach.^  \ 

i 
•  J 

tz)  That  afismnpsit  lies,  see  1 M.  &  P  668;  4  BingK  686.  S.  G.  and  see  the  notes,  aate.  ^ 


y 
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TOR 
LEQAClEg. 


For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  {date  of  wiU'or  Against  an 
ahmU  it)  at,  &c.  (venue)  by  his  last  will  and  testament,  in  writing,  did  executor  on 
(amongst  other  thiegs)  give  and  bequeath  unto  plaintiflF  the  sum  of  — I,  if  to^J^^y^a^ 
he  the  said  plaintiff  "^should  be  living  at  the  time  of  the  said  E.  F.'s  death,  legacy  in 
and  of  his  last  will  and  testament  [lei  this  avermetU  agree  with  the  bequest^  ooumden^- 
•nd  made  the  said  defendant  one  of  the  executors  thereof,  and  the  said  E.  F.  bl^^^oe^" 
afterwards,   to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  died  (a), 
without    altering  or    revoking    his    said  will,    as    to    the    said  bequest ;  [  ^2A&  ] 
and  the   said  defendant  afterwards,  to   wit,  on  the  day  and  year  afore- 
said, at,  &c.  (^nue)  aforesaid,  took  upon  himself  the  burden  of  the  execu- 
tion of  the  said  will :  and  the  said  plaintiff  further  says,  that  divers  goods 
and  chattels  of  the  said  E.  F.  of  great  value,  to  wit,  of  — /.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  came  to  the  hands  and 
possession  of  the  said  defendant  to  be  administered,  which  said  goods  and 
chattels  were  more  than  sufficient  to  pay  the  just  debts  and  legacies,  and  fti- 
neral  expenses  of  the  said  E.  F.  and  the  charges  of  proving  the  said  will,  to 
wit,  at,  &c.  {venue)  aforesaid,  of  all  which  said  several  premises  the  said  de- 
fendant then  and  there  had  notice ;  by  reason  of  which  said  premises  the  said 
defendant  then  apd  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  — /.  so  bequeathed  by  the  said  E.  F.  as  aforesaid^  and  being  so  liable,  he 
the  said  defendant,  in  consideration  thereof,  and  that  the  said  plaintiff  at  the 
special  instance  and  request  of  the  Siaid  defendant  would  [here  state  the  con- 
sideratiofi  and  promise^  according  to  the  fact,  and  which  may  be  thus,"] 
forbear  to  proceed  against  the  said  defendant  *for  recovery  of  the  said  sum  of  [  *247  ] 
— /.  so  bequeathed  as  aforesaid  for  six  months  then  next  following,  ho  the 
said  defendant  undertook  and  then  and  there  faithfully  promised  the  said 
»  plaintiff  to  pay  him  the  said  sum  of — /.  so  bequeathed  by  the  said  E.  F.  as 
aforesaid,  and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  so  made  as  aforesaid,  did  [here  state 
the  plaintiff  ^s  performance  of  the  consideration,  which  may  be  thus,] 

(a)  No  action  at  law  lies  againat  an  exec-  by  action  at  law  as  where  tlie  plaintiff,  and 

Qtor  to  enlbroe  the  payment  of  the  pecuniary  three  others,  being  readuary  legatees  under 

lc!ga47,  he  acting  as  sncfi,  and  retaining  ^e  the  will  of  one  T.   P.  the  defendants,  as  the 

Bom  in  his  hands  as  a  trustee  for  the  party  en-  executors  named,  in  the  will,  accounted  with 

titled  toreceiTo  it,  5  T.  R.  600;  Peake,  78;  1  them,  and  having  paid  to  the  latter  the  respeo- 

Sid.  45;  6;  1  Lord  Baym.  23, 4(1)     The  rem-  tive  sums  due  to  them  thereon,  took  from  them 

^j  of  the  l^atee  in  such  a  case  is  in  a  court  of  and  the  plaintiff  a  release,  but  did  not  pay 

^oity.    But  the  legatee  of.  a  tpecific  chattel  the  plaintiff  his  share,  he  having  consented  to 

may  recover  it  after  the  executor  has  assented  allow  it  to  remain  in  their  hands,  it  was  held 

to  the  bequest,  8  East,  120.    And  if  the  exec-  he  might  recover  it  from  them  by  action.  1 

Qtor  expressly  promise  (by  writing,  according  Moore   &   Pay.   209.      The  plaintiff,  in  that 

to  the  Statute  of  Frauds,)  to  pay  in  respect  of  case,  declared  specially,  but  it  should  seem  the 

uiy  new  consideration,  such  as  forbearance,  or  common  counts,  for  money  lent,  had  and  re- 

tbehke,  the  executor  may,  in  that  case,  be  ceived,  and  account  stated,  would  have  sufBoed. 

«»d,  5  T.  R.  698;  2  Lev.  8;  1  Saund.  210,  n.  It  is  not  necessary  to  aver  in  the  dechiration, 

1;  7T.  B.  850,  note;  2  Saund.  186;  Toller,  .  that  the  defendant  had  assets  at  the  time  of  the 

465.    See  1  C^iit.  Gen.  Pract.  662.    And  when  promise,  9  Geo.  9*4;  2  Saund.  137  c— 1  Saund. 

the  pecuniary  legacy  can  no  longer  be  consider-  210  n.    See  2  Chit.  Gen.  Pract  466,  467,  468 

«d  as  retained  by  the  executors,  in  their  charac-  499,  as  to  the  excellent  and  summary  remedy 

ter  of  executors,  it  may  be  recovered  from  them  fi)r  a  pecuniary  legacy  in  the  court  of  Arches. 


(1)  Aliier  in  JSTew  York  and  Penntylvaniaf  where  thQ  action  is  given  by  statute.      Dewit  v. 
Schoonmnker,  2  Joh^s.  268.  Wilson  r.  Wilson,  8  Binn.  559. 
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UGAOXBS. 


forbear  and  give  time  to  the  said  defendant  for  the  payment  of  the  said  sam\ 
of  — /.  for  upwards  of  six  months  after  the  making  of  the  said  promise 
undertaking  of  the  said  defendant,  to  wit,  at,  &c.  {vetiuc)  aforesaid  whei 
the  said  defendant  afterwards,  to  wit.  on,  &c.  there  had  notice ;  and  therebrJ 
and  according  to  the  tenor  and  effect  of  the  said  promise  and  undertaking.  m| 
the  said  defendant  became  liable  to  pay  to  the  said  plaintiff  the  said  sam  of 
— /.  when  he  the  said  defendant  should  be  thereunto  afterwards  requested. — 
[Add  money  counts,  accounts  stated,  and  breach,} 


roBOOir- 

TBIBUnONB 

TO   PABTT 

WALLB. 

On  14  Chw. 
8.  c.  78.  fl. 

41  (6),  for 
a  moiety  of 
the  ex- 
pense of 
palling 
down  an 
old  wall 
and  build- 
ing a  par- 
ty-wall 
where  the 
two  build- 
ings were 
of  tlMsame 
rate  or 
class. 


XIV.  FOR  CONTRIBUTIONS  TO  PARTY-WALLS. 

For  that  whereas,  after  the  making  of  a  certain  act  of  parliament  made 
and  passed  in  the  fourteenth  year  of  the  reign  of  our  sovereign  lord  the  late 


(b)  See  the  notes,  ante,  54;  Chit.  Col.  Stot 
vol.  i.  127,  see  other  forms.  1  Wentw.  184;  8 
Id.  G82,  and  post.  It  should  seem  that  plain- 
tiff might  recover  on  the  common  count  ibr 
money  paid.  6  T.  R.  130.  8 T.  R.  ^2;  Comyn 
on  Cont.  407. 

To  enable  the  plaintiff  to  recover  the  contri- 
bution, he  must  be  prepared  to  prove,  that  in 
every  respect  his  proctedingt  h^ve  been  regu- 
lar within  the  Building  act  14  Geo.  8.  c.  78; 
10  East,  227.  But  the  formalities  as  to  notices 
&c.  required  by  the  Act,  may  be  dispenmd 
with  by  agreement  between  the  parties,  5  T. 
R.  180;  Holt,  C.  N.  P.  821;  7  Taunt  158;  2 
Marsh.  435,  S.  C.  In  Readay  r.  Barnard, 
June  8th,  1827,  K.  B.  at  Westminster,  Chit 
Col.  Stat  vol.  1.  129,  n.  g.  Ix>rd  Tenterden 
held  that  an  account  of  what  the  defendant  is 
liable  to  pay  must  be  delivered  to  him,  as  re- 
quired by  the  4 let  section  of  the  Act;  but  that 
a  demand  was  only  essential  to  entitle  the 
plaintiff  to  double  costs;  and  see,  as  to  the 
demand,  2  Taunt.  C2.  The  Statute  requires  a 
three  months*  notice  of  action  to  entitle  plain- 
tiff to  double  costs.  In  1  Moo.  A  Mai.  61,  it 
was  held,  that  an  account,  claiming  more  than 
the  sums  prescribed  by  the  act,  was  neverthe- 
less sufficient  But  it  seems  that  no  more  than 
such  prescribed  sum  can  be  recovered,  though 
the  price  of  brickwork  is  much  higher.  Tlie 
account  or  estimate  required  by  the  act  to  be 
given  in  Un  days  after  the  building  of  the  wall, 
does  not  appjy  to  the  case  of  a  new  wall  to  a 
house,  there  being  no  house  on  the  property 
adjoining  it,  but  only  where  an  old  wall  is  re- 
moved. 1  M.  A  P.  454;  4  Bingh.  651,  a  C, 
In  the  former  case  it  suffices  to  give  in  the  ac- 
count in  a  reasonable  time,  which  is  a  question 
for  the  Judge^     Id. 

As  to  the  party  liable,  as  observed  in  Chit 
Col.  Stat  vol.  i.  127,notc(c)it  seems  to  havel)ecn 
the  intention  of  the  legisliture  to.  throw  the 
burthen  on  the  lessees  of  building  loaf?os,  by 
whom  the  value  of  the  estate  is  considerably  • 
improved,  and  who  afterwards  made  under- 
leases, reserving  improved  rents,  Southal  r. 
liCadbetter,  8  T.  R.  461 ;  that  is,  the  best  or 
highest  rent,  1   B.  &  P.  305;  and  to  make  the 


owner  of  the  improved  rent  and  not  of  the 
improved  value  liable.      2  B.  &  A.  467.    la 
case  of  a  lessor  at  a  rack  rent  (there  being  do 
other  person  entitled  to  any   other  kind  of 
rent)  he  is  liable  though  the  lessee  has  improv- 
ed  the  house  demised.     See  8  T.  R.  214.    3 
T.   R.   461.     And   a  tenant  who  rebuikls  a 
house  without  a  lease,   or  agreement  far  a 
lease,  and  in  so  doing  makes  use  of  the  party 
wall  of  the  adjoining  house,  canaot  be  surd 
for   half  the   cost  as^  owner  of  the  improved 
rent,  though  the  house  was  worth  60/.  per  aih- 
num,  and  he  afterwards,  in  consideration  of 
the  re-building,  obtained  a  beneficial  lease  at 
the  low  ground  rent  of  less  than  seven  guineas 
per  annum.    6  Taunt   249.     So  where  the 
lesse  has  sold  his  term  for  a  large  sum  in  groea 
and  not  underlet,  the  original  lessor  is  rtill 
liable  to  pay  the  moiety.      3   T.  R.  458*  and 
it  seems  that  the  dicta  ascribed  to  Gibbs,  C. 
J.  in  2  Marsh.    R.  346,  and  to  Lord  Kcnvon, 
in  8  T.  B.  461,  are  not  law;  See  Chit   CoL 
Stat.  vol.  i.  128  n.— 2  B.  &  Aid.  467.    Where 
the  defendant  held  land  imder  a  lease  ftt>m  J. 
S.  and  underlet  a  portion  of  it  at  an  advanced 
rent,  to  one   G.  who  built  thereon,  usin^  the 
party-wall  of  plaintiff,  it  was  held  the  deiend- 
ant  was  the  owner  of  the  improved  rent,  and 
liable  to  a  moiety  of  the  expcuHC  of  building. a 
party-wall.      1  M.  A  P.  451;  4  Bing.  iM,  S. 
C.     If  there  bo    several  improved  rents  the 
owner  of  the  highest  must  bear  the  expense, 
although  at  the  time  of  the  using  the  partv- 
wall  his  interest  had  nearly  expired,  and  there 
is  no   provision  in   the  act  for  dividing  the 
burthen  between  the  owners  of  the  difierent 
improved  rents.     1  B.  &  P.  805. 

A  tenant  who  means  to  recover  from  his 
landlord  must  not  perform  the  work  himself 
10  East,  227,  and  1  R.  &  M.  357,  and  in  a 
late  case  it  was  held  that  a  tenant  who  is  under 
a  covenant  to  repair  cannot  maintain  an  ac- 
tion on  the  above  act  against  his  landlord  ftr 
a  moiety  of  the  expense  of  building  a  party, 
wall,  which  being  out  of  repair  the  tenant 
pulled  down  and  rebuilt  at  the  joint  expenpe 
of  himself  and  the  occupier  of  an  adjoining 
liousc  to  whom  he  had  given  the  notice  re- 
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George  the  Third,  to  wit,  on  &c,  a  certain  old  party-wall   had  been 
led  down,  and  a  certain  other  party- wall  built  in   lieu  thereof,  by  and 
dtc  expense  of  the  said  plaintiff,  agreeably  to  the  directions  of  the  said 
fehtate  between  a  certain  house  and  building  of  the  said  plaintiff,  situate 
beiikg  in   the  parish  of,  &c.  and  a  certain   other  building  adjoining 
to,  being  of  the  same  rate  or  class  of  building  as  the  said  house  and 
ing  of  the  said  plaintiff;  and  the  said  defendant,  at  the  time  of  pull- 
down the   said    old  party-wall,    and  of   building  and    finishing  the 
new  party- wall,  was  the  owner  of  and  entitled  to  the  improved  rent  of 
said  house  and  building  so  adjoming  the  said  house  and  building  of  the 
plaintiff  as  aforesaid,  and  upon  that  occasion  the  said  defendant  then 
there  made  use  of  the  last-mentioned  party-wall  so  built  by  the  said 
iDtiff,  to  wit,  at  &c.  (venue)  aforesaid,  by  means  whereof,  and  according  to 
tenor  and  effect  of  the  said  Statute  in  that  behalf,  the  said  defendant  then 
there  became  liable  to  reimburse  and  pay  to  the  said  plaintiff  a  certain 
of  money,  to  wit,  the  sum  of  — L  of  lawful  money  of  Great  Britain, 
a  moiety  of  the  expense  of  building  so  much  of  the  said  party-wall, 
lit  by  the  said  plaintiff  as  aforesaid,  as  the  said  defendant  did  maJce  use 
aforesaid,  according  to  the  said  act,  together  with  the  like  proportional 
of  certain  other  expenses  which  were  necessary  to  the  pullmg  down  of 
Mid  old  party-wall,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
tile  sum  of  — /.  of  like  lawful  money,  together  with  certain  other  rea- 
expcDses  of  shoring  up  the  said  house  and  buildin^f  the  said  de- 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  fur- 
sum  of  — Ir,  and  being  so  liable,  he  the  said  defendant,  in  consideration 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
.  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
hun  the  said  sums  of  money  when  he  the  said  defendant  should  be  there- 
ifterwards  requested ;  and  the  said  plaintiff  further  says,  that  as  soon 
Teniently  might  be,  and  within  ten  days  (c)  after  the  said  party-wall 
n  80  bailt  as  aforesaid,  to  wit,  on,  &c.  he  the  said  plaintiff  so  being 
builder  as  aforesaid,  did  leave  at  the  said  adjoining  house  and  build- 
the  said  defendant,  *to  wit,  at,  &c.  {venue)  a  true  account  in  writing  [  *248  ] 
Off  the  number  of  rods,  in  the  said  party-wall,  for  which  the  owner  of 
id  adjoining  building  was  liable  to  pay,  and  of  the  deduction  which 
was  entitled  to  make  thereout  on  account  of  such  materials,  in 
act  mentioned,  as  did  belong  to  the  said  adjoining  building,  and  an 
of  such  other  expenses  so  incurred  as  aforesaid ;  and  the  said  plain- 
rds,  and  upwards  of  twenty-one  days  before  the  commencement  of 
it,  to  wit,  on,  &c.  did  demand  (e)  of  the  said  defendant  payment  of 
~  sum  of  money  which  he  was  so  liable  to  pay  as  aforesaid,  to  wit,  at, 
)  aforesaid.     \Add  indebitatus  count,  as  ante,  54,  or  post,  251 ; 
counts  for  work  and  labor,  and  materials  found,  money  paid,  ac- 
statedj  andbreaelu'] 


hf  the  84aitttte,  in  the  landlord's  name, 
hfeaathori^.     1  R.  &  M.  C.  N. 

ooTenant  to  repair  will  not  sub- 
to  paj  any  part  of  the  exnaMes 
fcIL     1  B.  &  P.  395;  8  T.  R  214. 
It  may  hy  exprss    stipulation  be- 
to  such   oontribations.     8  T.  R. 
b  Taunt,  90. 


(c)  It  seems,  fhat  the  aecount  in  such  cases 
mi^  be  left  during  the  Un  days.  See  1 
M.  &P.  464;  4  Bing.  551,  S.  C. 

(d)  An  account  must  be  deliyered,  see  seo- 
tibn  41  of  the  Act,  and  the  cases  supra,  as  to 
the  form  of  tfic  account,  &c. 

(c)  Such  demand  is  only  necessary  to  en- 
title the  plaintiff  to  double  costs.  See  ante, 
247,  note. 


249  DECLARATIONS   IK  ASSUMPSIT. 

FOR  CON-   — I  within  twenty-one  days  next  after  such  demand  thereof  as  aforesaid ;  aal 
'to°pabty  ^J^g  so  liable,  he  the  said  defendant,  in  consideration  thereof,  aftervrarda,  t» 
WALM.     wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  undertook* 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  «aSi 
sum  of  — I  within  twenty-one  days  next  after  such  demand  thereof  as  afom- 
said ;  nevertheless  the  said  defencknt,  not  regarding  his  said  promise  and  ua- 
•   dertaking  so  by  him  made  as  aforesaid,  nor  the  ^id  Statute,  but  oontriviif  I 
and  intending,  did  not  pay  to  the  said  plaintiff  the^  said  several  sums  of  moiK  | 
ey,  or  either  of  them,  or  any  part  thereof,  within  the  said  space  of  twenty- 
one  days  next  after  such  respective  demands,  nor  -  hath  he  yet  paid  the  su 
several  sums  of  money,  or  either  of  them,  or  any  part  thereof,  to   the  sud 
plaintiff,  although  often  requested  so  to  do,  but  to  pay  the  same,  or  any  part 
^  thereof,  hath  hitherto  altogether  refused,  and  still  doth  refuse,  to  wit,  at,  &c 

aforesaid. — [Second  count  same  as  the  first ^  only  stating  that  plaintiff  vhes 
[  *250  ]  ^possessed  under  a  demised  term,  from,  ^c.     Add  the  indebitatus  count, 
as  ante,  64,  or  post,  251.] 

The  like  by  For  that  whereas,  after  the  making  of  a  certain  act  of  parliament,  made  in 
^^^^*J^^*^  the  14th  year  of  the  rci^n  of  his  late  Majesty  King  George  the  Third,  inti- 
moiety  of  tuled,  "An  Act  for  the  better . regulation  of  buildings  and  party- walls,  and 
the  expen-  for  the  more  effectually  preventing  mischiefs  by  fire,  within  the  cities  of  Lon- 
^inff^a^*^  don  and  Westminster,  and  the  liberties  thereof,  and  other  the  parishes,  pre- 
poity-wall,  cincts,  and  places  within  the  weekly  bills  of  mortality,  the  parishes  of  St 
'"^d  by  Mary-le-bone,  Paddington,  St.  Pancras,  and  St.  Luke  at  Chelsea,  in  the 
a^r ^d°th  ^^^"^^7  ^^  Middlesex,  and  for  indemnifying,  under  certain  conditions,  build- 
of  tertator.  ers,  and  other  persons,  against  the  penalties  to  which  they  are  or  may  be  h'a- 
W  ble,  for  erecting  buildings  within  the  limits  aforesaid,  contrary  to  law ; "  and 

in  the  life-time  of  the  said  E.  F.  to  wit,  on,  &c.  a  certain  party-wall  had 
been  built,  at  the  expense  of  the  said  E.  F.  agreeably  to  the  directions  of  the 
said  Statute,  between  a  certain  messuage  or  building,  situate  and  being  in, 
&c.  and  certain  ground,  then  also  situate  and  adjoining  the  said  party- wall; 
and  whereas  afterwards,  and  after  the  death  of  the  said  E.  F.  to  wit,  on,  4c. 
at,  &c.  {venue)  he  the  said  defendant,  being  then  and  there  the  owner,  and 
entitled  to  the  improved  rent  of  the  said  adjoining  ground,  did  cut  into  and 
make  use  of  the  said  party-wall  by  then  and  there  beginning  to  build,  and 
afterwards  building  against  the  same,  a  certain  messuage  or  building  of  the 
same  rate  or  class  of  Duilding,  as  the  said  first-mentioned  messuage  or  dwell- 
ing-house ;  by  means  whereof  and  according  to  the  tenor  and  effect  of  the 
said  Statute  m  that  behalf,  he  the  said  defendant  then  and  there  became  lia- 
ble to  reimburse  and  pay  to  the  said  plaintifis,  as  executors  as  aforesaid,  a  • 
certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great 
Britain,  being  one  moiety  of  the  expense  of  building  the  said  party- wall,  after 
the  rate,  in  the  said  Statute  mentioned ;  and  being  so  liable,  ne  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and  then  and  there  feithftlly 
promised  the  said  plaintifi,  as  executors,  as  aforesaid,  to  pay  to  them  the 
said  sum  of  — l.  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. 

[  *251  ]      *And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on,  Ac.  at,  ftc 
Indebita-    (venue)  was  indebted  to  the  said  pkuntiffi,  as  executors  aforesaid,  in  the  som 

ftMoount     ^  ^  *  . 

(k)  See  notes,  ante,  54,  247 
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£  — I  of  like  lawful  money,  for  part  of  the  expense  of  building  a  certain 
ipTly-wall,  before  then  built  at  the  expense  of  the  said  E.  Jb.  in  his  lite-time  ^^  party- 
^eeably  to  the  directions  of  the  said  Statute,  between  a  certain  messuage  or  walls. 
haiiding,  situate  and  being  within  the  weekly  bills  of  mortality,  and  certain 
Bound  there  also  situate  next  to  and  adjoining  the  said  last-mentioned  par- 
^-wall,  and  which  ^aid  last-mentioned  party-wall  had  before  then  been  cut  in- 
to aud  made  use  of  by  th^  said  defendant,  who  before  and  at  the  time 
of  cutting  into  and  making  use  of  the  same,  was  the  owner  of,  and  per- 
lun  entitled  to  the  improved  rent  of  such  last-mentioned  ground,  and 
being  so  indebted,  &c.  undertook,  &c, — [Add  common  counts  as  directed 
mUe,  248.] 


XV.  TO  PAT  MONEY  FOR  FORBEARANCE  TO  DEFENDANT.  ™^^^„ 

MONEY  FOR 


FOBBEAR- 


For  that  whereas  before  the  making  of  the  promise  and  undertaking  of    ance  to 
the  said  defendant  hereinafter  next  mentioned,  *a  certain  action  had  been    1**=*'^^^ 
commenced  and  prosecuted  by  and  at  the  suit  of  the  said  plaintiff  against  ^^  ^  ^.^ 
Ae  said  defendant,  in  the  court  of  our  said  lord  the  now  ting,  before  the  miaetopay 
king  himself,  (m),  {or  if  in  C,  P.  say  '*in  'the  court  of  our  lord  the  king,  the  eostsof 
before  his  Majesty's  justices  of  the  bench  at  Westminster,'')  for  the  recovery  ^^^  ^^ 
of  a  certain  *um  of  money,  to  wit,  the  sum  of  -^l.  then  and  at  the  time  of  ^eek,  in 
the  making  of  the  promise  and  undertaking  of  the  said  defendant  hereinafter  considemr- 
next  mentioned,  due  and  owing  from  the  said  defendant  to  the  said  plain-  ^'^^ 
tiffi     And  which  said  action,  at  the  time  of  the  making  of  the  said  promise  stAjiu^ 
and  undertaking  of  the   said  defendant,  hereinafter   next   mentioned,    was  proceed- 
depending  in  the  said  court,  to  wit,  at,  &c.  {venue)  thereupon  heretofore,  "^^^)' 
to  wit,    on,  &c.    {day   of  promise,  or   about  it)    at,    <fec.    aforesaid,    in  [  *25--  ] 
consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  would  {n)  cease  to  prosecute  the  ^aid  ac- 

( I)  See  forms.  Plead.  A.  95,  127.    See  a  ^the  Ist  day  of  April  next.:  '*  held,  that  as  the 
Ibrm,  ante,   245,  against  an  executor,  on  his  request  must  have  preceded  the  conaent  to  sus- 
pntmise  to  pay  a  legacy  in  consideration  of  for-  pend  proceedings,  the  contract  might  be  de- 
oearanoe.     Forbearanoe  to  sue  is  a  good  con-  olared  on  as  an  executory  contract,  and,  conse- 
sderation  for  a  promise  where  it  is  absolute  quently    that    there    was  no  Tariance.    So- 
only,  Cro.  Jac.  683;  or  for  a  definite  portion  of  condly,  that  the  consideration  for  the  promise 
lime,  Cro.  Jac.  47;  or  a  reasonable  time,  1  was  sufficient,  because  it  must  be  taken  as  a 
Roll  Abr.  24,  pi.  88;  forbearance  for  a  titie,  1  consent  to  suspend  proceedings,  at  least  until 
RoH  Abr.  28,  pi.  5;  or  for  some  time,  id.  pi.  the  1st  of  April.    Thirdly,  that  after  Terdict, 
26,  is  not  sufficient     Forbearanoe  to  sue  seems  the    ayerment    that    plaintiff  had   suspended 
an  insufficient  consideration,  unless  a  right  of  proceedings  without  specifying  for  what  period 
action  be  known  to  have  existed,  4  East,  455;  was  sufficient.     7  Bar  &  Cres.  423;  1  M.  &  R. 
I'New.  Rep.  172.  708.  S.  C.     It  is   not  necessary  to  state  the 
AsBumpsit  in  consideration  that  the  plaintiff,  subjectrmatter  of  the  debt,  Com.  Dig.    Action 
at  the  request  of  the  defendant,  toould  consent  on  the  case  on  Assumpsit.     F.   8  H.   3 ;   Hob. 
to  Bospend  proceeding  against  A.     On  a  cog-  18.    Though  it  must  be  shown  that  ther«  was 
novit,  defendant  promised  to  pay  80/.   on  ac-  some  cause  of  action  against  the  deAin  Lmt,  or 
count  of  the  debt  (for  which  the  cognovit  was  some  other  person,  4  East,  456;  1  N  w   Uer, 
pTen)  on  the  Ist  of  April  then  next    Aver-  172;  4  Taunt  177.    Post,  858,  note. 
Qent  that  the  plaintiff  did   suspend  the  pro-  (m)  The  court  must  be  accurately  described, 
ceedlngs  on  the  cognoTit    The  plaintiff,  at  the  8  M.  &  S.  166. 

trial  proved  the  following  agreement  in  writ-  (n)  When  it  suffices  to  declare  on  an  exccu 

ing  : — **  The  plaintiff  having  ai  my  request  tory  consideration,  though  the  contract  was  in 

coueatetftQ  suspend  .proceedings  against  A.  I  its  terms  on  an  executed  consideration,  see  7 

do  herdjy,  in  consideration   thereof;  personally  Bar.  &  Cres.  423.  IMoo.  &  Ry.  708,   S.    C 

promise  to  pay  30/.  on  account  of  the  debt,  on  Ante,  251,  note. 


252  DECLARATIONS    IN    ASSUMPSIT. 

TO  PAY  MO-  tion,  and  would  stay  all  further  procecdinsa  therein  (1),  he  the  said  defend- 
FORBEAi.  ^^^  undertook,  and  then  and  there  faithfully  promised  the  said  plaintilT  19 
ANCE  TO    pay  the  costs  of  commencing  and  prosecuting  the  said  action,  in  a  week  ihm 
DEFEND-   next  following.     And  the  said  plaintiff  aver^,  that  he,  confiding  in  the  sni 
^^'      promise  and  undertaking  of  the  said  defendant,  did  then  and  there  oease  (♦) 
to  prosecute  the  said  action,  and  hath  thence  hitherto  stayed  all  farther  pt^  1 
ceedings  therein  ;  and  that  the  costs  of  commeneing  and  prosecuting  the  said 
action  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  — L  (^siaie 
enough^  of  lawful  money  of  Great  Britain,  whereof  the  said  defendant  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vepiue)  had  notiee. 
And  although  a  week  fix)m  the  time  of  the  making  the  said  promise  and  m- 
dertaking  of  the  said  defendant  hath  long  since   elapsed,  to  wit,  at,  kt. 
{venue)  aforesaid ;  yet  the  said  defendant,  not  regarding  the  said  promiae 
and  undertaking,  but  contriving  and  intending  to  deceive  and  defraad  te 
said  plaintiff  in  this  respect,  hath  not  as  yet  paid  the  said  costs  of  commenc- 
ing and  prosecuting  the  said  action,  or  any  part  thereof,  (although  he  the 
said  defendant  afterwards,  and  after  the  expiration  of  a  week  from  the  time 
of  making  his  said  promise  and  undertaking,  to  wit,  on,  &c.   (jiny  day  ie- 
fore  the  title  of  declaration)  at   &c.  aforesaid,  was  requested  by  the  said 
plaintiff  so  to  do.)     But  he  so  to  do  hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse,  to  wit,  at,  &c.  (venue)  aforesaid. — 
[If  any  doubt  as  to  the  ejract  nature  of  the  promise,  add  another  or  mare 
.special  counts   accordingly.     Add  a  count  on  the  original  debt — money 
paid — the    account  stated— <ind  the  ustuzl    breach  applicable   to   those 
counts  only.'] 


XVI.  TO  PAT  MONEY  FOR  FORBEARANCE  TO  THIRD 

PERSONS. 

10  PAY  MO- 

HET  FOR  p^j.  ^^^  whereas  one  E.  F.  before  and  at  the  time  of  the  makins  of  the 

AifCE  TO  promise  and  undertaking  of  the  said  defendant  hereinafter  next-mentioned, 

THiBi)  was  indebted  to  the  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum 

FERsoNs.  ^f  — I  ^(stcUe  enough)  of  lawful  money  of  Great  Britain  {q)  to  wit,  at, 

On  a  pro- 
mise to            (o)  SeeicL  notes;  and  see  a  form»  ante,  245.     See  ibnn 
Say  the            (j,^  Observe  the  notes  to  the  preoeding  form,  of  decUration  by  baron  and  feme  on  promise 
ebtofa      See  forms,  More.   162.  166;  Plead.  A.   129;  to  render  third  person  or  pay  debt,  4  B.  & 
third  per.    xiob.  £nt  100— 2  Went  405,  &c  and  Index  Adolph.  789;  and  a  declaration  on  a  promise  to 
son  m  con-  to  ditto.   See  also  post,  814,  precedent  for  dec-  pay  a   larger  sum  than  debt,  in  consideration 
^l^^ft^K^I^    laration  on  guarantee  for  goods  sold.  of  plaintiff  *8    forbearing  to  execute  JL  /«. 
of  forbear-      ^he  mere  promise  of  a  third  person  to  pay  against  a  third  person,  Smith  v.  Mgar^  1  R 
B^oe  (p),     the  debt  of  another,  without  a  stipuUtion  by  &  Adol.  606 ;  and  see  Chit  jun.  Cont  2  ed.  99; 
r  ^253  1  ^®  plaintiflf  to  forbear,  or  some  other  new  con-  and  see  a  declaration  on  a  promise  to  gire  a 
^deration,  is  not  valid,  1  Saund.  211  a;  Com.  note  on  plaintiff's  discharging  a  debtor  out  of 
Dig.  Action  on  the  case  on  jfMum/Mt/,  B.  1,  custody,  5  B.  &  A.  848. 
2.    The  promise  of  an  heir  who  has  no  assets         As  to  what  is,  or  is  not  a  collateral  promiR 
by  descent,  to  pay  the  debt  of  his  ancestor  in  within  the  Statute,  see  8  Chit  Com.  Law,  818 
consideration  of  forbearance,  is  not  binding,  to  822;  1  Chit  Col.  Stat  869;  1  B.  &  A.  297. 
(2  Saund.  187;  Com.  Dig.  Action  of  Assump-         (q)  It  is  not  necessary  to  stete  the  subject- 
si/,  F.  8,  —  4  East,  445;  {Sed  Tide,  4  Johns,  matter  of  the  debt,  though  some  demand  recor- 
Rep.  287,  289,)   see  the    form  of  declaring  crable  at  law  or  inequity,  must  be  stated,  4 
against  an  heir,  2  Saund  J185);  but  a  promise  Taunt    117;  Ante,  251,  n.  (i).      It  is  better 
by  an  executor,  in  consideration  of  forboirance,  not  to  state  it  with  unnecessary  particularity, 
is  valid,  though  he  have  no  assets  at  the  time,  Pcoke's  Rep.  116. — Though  a  larger  sum  be 
because  by  the  forbearance  the  plaintiff  is  pre-  stated  under  a  videlicet  to  bo  due,  it  need  not 
eluded  from    obtuining   judgment  of  assets,  be  proved,  8  Taunt  197." — 2  J.  B  Moore,  114, 
qttando  aeciderijit,  2  Saund.  137;  Ante,  245,  S.  C. 

( 1 )  It  is  unnecessary-  to  allege  th.it  the  plaintiff  promised  to  Ibrbear.     10  Mass.  230,  237. 
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s4o.  (venue) ;  and  thereupon  heretofore,  to  wit,  on,  &c.   (day  of  guarantee  ^^^^f* 
j^r  about  it)  at,  &c,  in  consideration  of  the  premises,  and  that  the  said  plain-     "'^  "'^" 
btiff,  at  tho  special  instance  and  request  of  the  said  defendant,  would  (r)  for- 
I  bear  and  give  time  to  the  said  E.  F.  for  the  payment  of  the  sum  of  money 

[intil  the day  of (1)  {let  this  'agree  with  the  consideration)  (r)\ 

1  lie  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  {s) 
the  said  plaintiff  to  pay  him  the  said  sum  of — /.  on,  &c.  {let  this  agree  with 
the  promise,)  And  the  said  plaintiff  ayers  that  he,  confiding  in  the  said 
fTomise  and  undertaking  of  the  said  defendant,  so  made  as  aforesaid,  did  for- 
bear and  give  time  to  the  said  E.  F.  for  the  payment  of  the  said  sum  of 

money,  until  the  said day  of {let  this  agree  with  the  cofisidera- 

fum,  to  wit,  at,  &c.  {venue)  aforesaid ;  but  that  the  said  E.  F.  although  he  was 
afterwards,  to  wit,  on,  &c.  {any  day  before  title  of  declaration)  at,  &c.  {venue) 
aforesaid,  requested  {t)  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  {u) 
the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do ;  whereof  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice,  and 
thereby  and  according  to  the  tenor  and  effect  of  his  said  promise  and  under- 
taking, he  the  said  defendant  became  liable  to  pay  the  said  plaintiff  the  said 
sum  of  money  on  the  said day  of to  wit,  at,  &c.  {venue)  afore- 
said.— [If  there  be  any  doubt  as  to  the  meaning  of  the  guarantee^  let 
one  count  follow  the  very  words  of  it,  and  add  another  count ,  statiny  the 
substance  of  it. — Add  an  account  stated  and  breach^] 

For  that  whereas  before  the  making  of  the  said  distress  hereinafter  next 
mentioned,  one  J.  S.  held,  occupied  and  enjoyed  certain  premises,  with  the 
appurtenances,  as  tenant  tibereqf  to  the  said  plaintiff,  by  virtue  of  a  certain  de- 
mise thereof  before  then  made,  at  a  certain  rent,  to  wit,  the  rent  of  (20/.)/>er 
annum,  tQ  wit,  at,  &c.  {vemie)  and  because  a  certain  sum  of  money,  to  wit, 
the  sum  of  10/.  of  the  aforesaid  rent,  at  the  time  of  making  the  distress  here- 
inafter mentioned,  was  then  and  there  due  and  owing  from  the  said  J.  S.  to 
the  said  plaintiff,  he  the  said  plaintiff,  during  the  said  tenancy,  and  before  the 
making  of  the  promise  and  undertaking  of  the  said  defendant,  hereinafter 


(r)  See  7  B.  &  C.  428;  1  M.  &  R.  708,  S. 
C.    Ante,  251,  n. 

(s)  Though  the  promise  must,  under  the 
Stat  29  Car.  2.  c.  s.  4,  be  in  writing,  and  the 
whole  eonelderation  must  be  stated  in  such 
writing,  see  4  B.  &  A.  595.  6  East,  10;  6 
J.  B.  Moore,  86 ;  it  need  not  be  so  stated  in  the 
declaration,  1  Sannd.  276,  n.  1.  See  Bing. 
629. 

(0  From  Cro.  Jac.  600;  Cro.  Eliz.  85,  91; 
2  Hen.  BU.  131.  It  seems  necessary  to  aver 
tins  request.  8ed  qtMre^  and  see  1  Stra.  88, 
9'  If  it  be  not  necessary  to  state  it,  the  state- 
ment will  not  require  to  be  proved,  see  Plowd. 

(u)  It  should  seem,  from  1  Sid.  178;  2 
Boll.  788,  L  15,  that  this  aTerment  of  the  non- 
payment by  the  principal  is  unnecessary, 
^  that  it  suffices  to  aver  merely  a  non- 


payment by  the  defendant. 

(to)  A  promise  of  this  nature,  whether  the 
distress  was  begun  or  not,  is  not  witlun  the 
Statute  of  frauds,  and  need  not  be  in  writing. 
8  Burr.  1886.  2  WUls.  808,  S.  C;  and  see  4 
Taunt  117;  3  Esp.  86.  As  to  what  is  a  suf- 
ficient commencement  of  a  distress,  see  5  Bingh. 
10.  8  B.  &  Ores.  456;  (and  9&&  tk  declaration 
on  a  promise  that  in  consideration  plaintiff 
would  giro  up  his  lien  on  goods  for  debt  of 
third  person,  defendant  promised  to  pay  debt 
Clancy  v.  Piggot,  4  Nev.  &  M.  496,  On  a 
promise  that  in  consideration  that  plaintiff 
would  withdraw  distress'  made  on  effects  of  a 
bankrupt,  defendant  being  his  assignee,  prom- 
ised that  the  amount  of  distress  should  be  paid 
to  plaintiff  out  of  the  produce  of  the  same  ef- 
fects distrained  on.  Steven$  v.  Pell,  4  1^. 
6;  and  see  pleas  and  law,  id.) 


On  a  pro- 
mise, that 
if  plaintiff 
would 
withdraw 
distress  for 
rent  on  tho 
goods  of  a 
third  per- 
son, de- 
fendant 
would  pay 
the  rent 
(w). 


(1)  In  a  declaration  on  a  promise  to  pay,  in  consideration  that  the  plaintiff  would  forbear  to 
Boe  another,  it  is  sufficient  to  state'that  other  to  be  indebted,  without  averring  tliat  the  debt  was 
^Hen  payable.    Jones  v.  Potter,  5  Serg.  &  Rawle,  519.       • 
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TO  PAT  MO- 

MKY  F0& 
BEKVIGEB. 


♦XVm.  TO  PAY  MONEY  FOR  SFRVIOES,  Ac. 


For  that  whereas  heretofore,  to  wit,  on,  <&c.  {day  of  retainer  or  abatd  ii 
at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special  instuioe 
request  of  the  said  defendant,  would  enter  into  the  service  of  the  said  defei 
Special       ant,  as  an  hired  servant,  and  serve  the  said  defendant  in  that  capacity, 
board  wtL  ^^  ^^^  defendant  undertook,  and  then  and  there  faithfully  promiaed 
gefl  as  an     Said  plaintiff,  during  the  continuance  of  such  service  and  emplojm^it, 
hired  aerv-  pay  him  the  Said  plaintiff  for  such  service  certain  wages,  after  the  rate  of — 
*^  v^)'      per  annum,  and  certain  board  wages  for  his  support  and  maintenance  du*^ 

such  service,  after  the  rate  of shillings  per  week ;  and  the  said  pi 

tiff  avers,  that  he,  confiding  in  the  said 'promise,  and  undertaking  of  the 
defendant,  did  afterwards,  to  wit,  on,  &c.  aforesaid,  enter  into  the  service 
the  said  defendant,  and  served  the  said  defendant  in  the  capacity  aforesaid 

a  long  space  of  time,  to  wit,  for  the  space  of weeks  then  next  following^ 

and  that  the  board  wages  of  the  said  plaintiff  during  the  time  aforesaid^ 
after  the  rate  aforesaid,  amounted  to  a  large  sum  of  money,  to  wit,  the 
of  — /.,  whereof  the  said  defendant  afl;erwards,  to  wit,  on,  kc,  {any  day 
/ore  title  of  dedaratim)  at,  &;c.  aforesaid,  had  notice. — [Add  the 
count  for  wages,  as  ante,  65,  and  counts  for  work  and  labor,  money 
account  stated,  and  bre€u:h.] 


[  *267  1 

For  are- 
ward  de- 
fendant ad- 
Tertieed  he 
would  give, 
in  conside- 
ration of 
any  per- 
Bon*8 
retaking 
one  who 
eeoapedottt 
of  his  cus- 
tody (6). 


For  that  whereas,  before  and  at  the  time  of  the  making  ^the  promise 
undertaking  of  the  said  defendant  hereinafter  ^next  mentioned,  he  the 
defendant  was  one  of  the  bailiffs  of  fhe  sheriff  of  Middlesex,  to  wit,  at,  fti 
and  whereas  also  before  the  time  of  the  making  of  the  said  promise  and  un-*! 
dertaking,  one  E.  F.  had  been  arrested,  and  was  in  custody  of  the  said  de*j 
fendant  as  such  bailiff  as  aforesaid,  for  debt,  to  wit,  at,  &c.  •  And  whereas 
also  before  the  time  of  the  making  of  the  said  promise  and  undertaking,  the 
said  E.  F.  had  escaped  out  of  the  custody  of  the  said  defendant,  so  being  i 
such  bailiff  as  aforesaid,  and  the  said  defendant  was  desirous  of  apprehending] 
and  retaking  the  said  E.  F.  to  wit,  at,  &;c.  aforesaid ;  and  thereupon,  after* 
wards,  to  wit,  on,  <&c.  at,  &c.  aforesaid,  in  consideration  that  any  person  {c) 
would  apprehend  the  said  E.  F.  or  by  any  private  information,  or  otherwise. 


(a)  See  precedents  for  wages,  Thomp.  Ent 
22;  PL  A.  49;  3  Burr.  1778;  1  Saund.  264; 
2  Id.  346;  4  East,  546;  4  Esp.  Rep.  75;  7  T. 
R.  241;  2  B.  &  P.  116.  As  to  recovery  of 
wages  and  remuneration  in  general,  see  Bac. 
Ab.  tit  Master  and  Servant,  H.  Bum,  J.  tit 
Servants;  Ante,  74,  note, 

(b)  See  other  forms,  2  Wentw.  499;  8  Id. 
80,  81,  where  see  form  of  advertisement  and 
notes,  as  to  the  plaintilTs  having  recovered. 
An  advertij"emcnt  or  general  promise  of  a  re- 
ward to  any  who  will  apprehend  a  felon,  or 
do  any  other  act  for  the  defendant,  should  not, 
in  general,  be  declared  upon  as  a  promise  to 
the  particular  plaintiff,  for  there  is  no  privity 
between  the  parties  themselves,  Rol,  Ab.  6,  M. 
pi.  1 ;  Noy,  11,  where  a  similar  advertisement 
promised  a  reward  to  the  person  who  would 
give  information  respecting  a  lost  child,  so 
5iat  it  might  he  restored  to  its  parents,  and  a 
person    communicated  his    Buspicions  on   the 


subject  to  a  third  person,  who  gave  the  inloF* 
mation  and  roceivcnl  the  reward;  accordingly  it 
was  held,  that  the  person  who  had  so  received 
the  reward  was  not  liable  to  repay  the  wboks* 
or  any  portion  of  it,  to  the  person  fh>m  whom 
he  originally  received  his  inlbrmation.  1  M. 
&  S.  108.  When  the  reward  is  advertised  to 
be  paid  to  any  person  who  shall  apprehend,  or 
cause  to  be  (apprehended,  &c.  and  one  person 
apprehended  the  offender,  and  another  pro* 
cured  his  apprehertsion,  they  are  both  entitled 
to  l)e  remunerated.     3  Wentw.  30. 

The  7  &  8  0.  4,  c.  29,  s,  59,  prohibits  the 
advertising  a  reward  for  stolen  goods  with  no 
questions  asked,  &c.  under  a  penalty  of  6(V. 
and  full  costs, 

The  7  Geo.  4.  c.  64.  s.  28,  allows  lewtrds 
in  certain  cases.  See  Bum's  Justice,  title 
Reward. 

(c)  See. note,  supnu  • 


SPECIAL   COUNTS.  267 

k  tlie  means  of  apprehending  or  causing  hint  to  be  apprehended  and  deliver-      ^^^ 
«i  into  the  custody  of  the  said  defendant,  he  the  said  defendant  undertook, 
lod  then  and  there  faithfully  promised,  upon  such  apprehending  and  delivery 
\  if  the  said  E.  F.  into  the  custody  of  him  the  said  defendant,  to  pay  to  such 
who  should  apprehend,  or  cause  to  be  apprehended,  the  said  E.  F.  a 
>iew&id  of  100/.     And  the  said  plaintiff  avers,  that  afterwards,  to  wit,  on,  Qecond 
at,  &c.  aforesaid,  he  the  said  plaintiff  took  and  apprehended  the  said  £.  count, 
and  afterwards,  to  wit,  on,  Ac.  last  aforesaid,  at,  &c.  aforesaid,  delivered  ™?^  S^^ 
into  the  custody  of  the  said  defendant,  by  reason  whereof  the  said  de- 
^t  then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the 
plaii^tiff,  the  aforesaid  reward  of  100/.,  to  wit,  at,  &c,  aforesaid. — [Add 
counts  varying  the  midertdkirig,  according  to  the  circumstances^ 
the  common  count  for  work  and  labor ^  jaumies^  account  statedy  and 

For  that  whereas  the  said  defendant,  to  wit,  on,  &c.  {day  of  publication  ^^^ 
about  U)  at,  &c.  {venue)  printed  and  published  a  certain  advertisement,  vertising' 
(^Aere  set  out  the  advertisement  in  the  past  tense,  as  thus,)  that  one  for  disoov- 
8.  had  then  lately  defrauded  the  said  defendant  and  other  people  of  money,  ©nngan 
ig  apparel,  ana  table  linen  and  other  things  of  value,  to  a  great  amount,  /^t^  ^ 
the  said  defendant  did  thereby  then  and  there  undertake  and  faithfully 
^,  that  if  anj  person  would  discover  the  said  A.  S.  so  that  she  might  bo 
it  to  justice,  such  person  should  receive  20/.  reward  of  the  said  defend- 
~  the  said  plaintiff  in  &ct  saith,  that  he,  confiding  in  the  said  pro- 
undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the  day 
aforesaid,  at,  &c.  {venue)  aforesaid,  did  discover  the  said  A.  S.  to 
defendant ;  and  the  said  A.  S.  aftierwards,  to  wit,  on  the  day  and 
aforesaid,  at,  &c.  (yenxte)  was  committed  to  the  custody  to  the  keeper  of 
gaol  at  ^Worcester,]  to  answer  for  the  said  offence,  whereof  the  said  de- 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
had  notice,  and  by  reason  of  the  premises  the  said  defendant  be- 
Bable  to  pay  the  said  sum  of  20^  to  the  said  plaintiff,  when  he  the  said 
stiould  be  thereunto  afterwards  requested.     And  whereas  also  af- 
I,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {veniie)  aforesaid,  in 
oration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
defendant  had  before  that  time  caused  and  procured  one  A.  S.  who  then 
was  charged  by  the  said  defendant  to  have  then  lately  defrauded 
defendant  and  other  people  of  money,  wearing  apparel,'  table  linen, 
iT  things,  of  value,  to  a  great  amount,  to  be  taken  into  custody,  to  be 
in  custody  by  the  said  defendant  to  answer  the  said  last-mentioned 
he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year 
\  at,  &c.  {venue)  aforesaid,  undertook,  and  to  the  said  plaintiff  faith- 
pranised  to  pay  him  the  said  sum  of  20/.  of  lawftil  money  of  Great 
whenever  afterwards  he  the  said  defendant  should  be  thereunto  re- 
— lAM  counts  for  work  and  labor  and  joumies — money  paid — 
slated — and  breach.'\ 

that  whereas,  before  the  making  of^the  promise  and  undertaking  of  [  *258  ] 
defendants   hereinafter  next  mentioned,  to  wit,  on,  Ac.  divers  goods  On  promise 

'  to  rewani 

(jl)  See  a  fbrm,  8  Wentw.  80,  and  the  notes  to  the  preceding  ibnn. 

roLlL  24 


258  BBGLABATIOKS  IN  ASSUMPSIT. 

^^      and  chattels  of  the  said  defendant  had  been  feloniously  taken  and 
sravicB.  j^^j^y  fj^m  ^  certain  dwelling-honse  of  the  said  defendant,  to  wit,  at,  Ac 
plAintiffif  and  thereupon,  heretofore,  to  wit,  on,  &o.  aforesaid,  to  wit,  at,  &c.  a&re- 
he  would     ^^^  Jn  Consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  spe- 
ft]on(e).     ^^^^  instance  and  request  of  the  said  defendant,  would  apprehend  the  eaii 
offenders,  so  that  the   property  of  the  said  defendants  should  be  recoTered, 
he,  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  (/ )  therefore  to  pay  him,  as  a  reward,  the  sum  of  20/. ;  and 
[  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise  and  un- 

dertaking of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  that  is  ,to  say,  at,   &c.   (venue)  aforesaid,  apprehcmded  and  txxk 
into  custody  the  said  offender,  to  wit,  one  E.  F.  for  the  said  felony ;  and  the 
said  E.  F.  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit 
at,  &c.  aforesaid,  in  due  course  of  law  tried  for  the  said  felony,  and  was, 
upon  the  said  trial,  upon  the  evidence  of  the  said  plaintiff  found  guilty  there- 
of, and  duly  sentenced  to  be  punished  according  to  law  for  his  said  offence, 
and  the  said  property  of  the  said  defendant  was  then  and  there  restored  to 
the  said  defendant,  and  he,  by  means  of  the  premises,  then  and  there  reoov* 
ered  the  same;  of  all  which  said  premises  the  said  defendant  afterwards,  to 
wit,  on,  &c.  last  aforesaid,  there  had  notice ;  yet  the  said  defendant  not  re- 
garding his  said  promise,  and  undertaking,,  but  contriving  and  craftily  and 
subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath 
not  (althou^  he  was  afterwards,  to  ?rit,  on,  &c.  last  aforesaid,  at,  &c.  afore- 
said requested  by  the  said  plaintiff  so  to  do)  as  yet  paid  the  said  reward  of 
20/..  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &e. 
fieoond       aforesaid.     And  also  for  that,  whereas  heretofore,  and  before  the  making  of 
^'^'°^*'        the  promise  and  undertaking  of  the  said  defendant  hereinafter  next  mention- 
ed, the  said  plaintiff  had  at  the  like  special  instance  and  requ^t  of  the  said 
defendant  discovered  and  caused  to  be  apprehended  the  said  E.  F.  on  suspi- 
cion of  having  feloniously  stolen  certain  soods  and  merchandize  of  the  said  de- 
fendant of  great  value,  and  had  attended  as  a  witness  on  the  trial  of  the  said 
E.  F.,  by  means  whereof  the  said  E.  F.  had  been  and  was  convicted  of  the 
said  offense,  and  a  great  part  of  the  said  last-mentioned  goods  and  merchan- 
dizes were  restored  and  re-delivered  to  the  said  defendant ;  and  thereupon 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  kc. 
[  *259  1  ^^  ^^'  S'foresaid,  undertook,  and  "^then  imd  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  sum  of  20/,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested ;  yet  the  said  defendant  (although  often  re- 
quested so  to  do)  hath  not  ^b  yet  paid  to  the  said  plaintiff  the  said  List-men- 
tioned sum  of  20/  or  any  part  thereof,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  to  wit,-  at,  Ac.  aforesaid. — [Add  common  counts  for 
work  and  labor ^  andjoumies,  money  paid,  account  stated  and  breach,] 

V 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
By  a  '  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plain- 
iwhool-  tiff  was  a  schoolmaster,  and  the  profession  and  business  of  a  schoolmaster 
^SniBtth©  exercised,  followed,  and  carried  on,  to  wit,  at,  &c.  {venue)  and  thereupcm, 
father  of  a  heretofore,  to  wit,  on,  &c.  at,  &c.  {v€7iue)  in  consideration  that  the  said 
papii,  for    plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would  ad- 

ftW&V  tllO 

(e)  See  precedent,  and  note,  ante,  256,  n.(6).  (/ )  But  see  ante,  256,  n.  {b). 
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FOR 
8EKVI0ES. 


l&tter  from 
the  school 
without 
giving  a 
quarter's 
notice  {g). 


■il  ttd  reoem  w»  L.  into  the  school  of  the  said  plaintiff  and  would  instruct 
iiettidL  in  reading,,  unriting,  and  arithmetic,  and  other  necessary  and  use- 
U  aooomplishments  and  qualifications,  for  certain  reasonable  reward  to  the 
•id  plaintiff  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and 
(kne  fiuthiollj  promised  the  said  plaintiff  to  continue  the  said  L.  at  the  said 
idnol,  to  be  instructed  by  the  said  plaintiff  as  aforesaid,  until  the  expiration 
iTaqoarter^s  notice  of  his  the  said  defendant's  intention  to  take  the  said  L. 
J  from  the  said  school  (A).  And  the  said  plaintiff  avers,  that  he,  con- 
D^ia  the  said  promise  and  undertaking  of  the  said  defendant,  did  after- 
to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &o.  {verme)  admit 
receive  the  said  L.  into  the  said  "^school  of  the  said  plaintiff,  and  did  in-  [  "^^SBO  ] 

the  said  L.  in  reading,  writing,  and  arithmetic,  and  other  necessary 
useful  accomplishments  and  qualifications  for  a  certain  space  of  time,  to 
finr  [a  quarter]  of  a  year  then  next  following,  and  hath  always  hitherto 
ready  and  willing  to  instruct  the  said  L.  as  aforesaid,  and  thereof  the 
defeiidant  hath  always  had  notice,  to  wit,  at,.  <tc.  (venue)  aforesaid; 
the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
Ting  and  intending  to  deceiye  the  said  plaintiff  in  this  respect  after- 
and  before  the  expiration  of  [half]  a  year  after  the  said  L.  had  been 
admitted  and  received  as  aforesaid,  to  wit,  on,  &;c.  [day  of  removal  or 
ii\y  at,  &;c.  {venue)  wrongfully  and  injuriously  took  away  the  said  L. 
the  said  school  of  the  said  plaintiff  before  the  expiration  of  a  quarterns 
given  by  the  said  defendant  to  the  said  plaintiff  of  the  said  derendapt's 
ioQ  to  take  the  said  L.  away  from  the  said,  school,  and  without  giving 
mid  phuntiff  any  such  notice  as  aforesaid,  and  hath  thence  hitherto 
V  Delected  a&d  refused  to  continue  the  said  L,  at  the  said  school  to  be 
by  the  said  plaintiff,  to  wit,  at,  Jcc.   aforesaid,  whereby  he  the 
plamtiff  hath  wholly  lost  and  been  deprived  of  all  the  benefits,  profits, 
advanta^  which  he  otherwise  might  and  would  have  derived  and  ac- 
^  from  instructing  the  said  L.  as  aforesaid,  to  wit,  at,  &c.  aforesaid. — 
county  laying  Has  an  executed  tonsideration  like  the  next  prece- 
'.—Add  common  count,  as  ante,  81,  for  work  and  labor  as  a  school* 
'cr,  add  counts  for  work  and  labor  generally,  board  and  necessaries, 
paid,  account  stated,  and  dreack,] 

that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  The  like  on 
taking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plain*  ^  ^j^^ 
[las  a  schoolmaster,  and  the  profession  and  business  of  a  schoolmaster  exer-  ration. 
foUowed,  and  carried  on,  to  wit,  at,  &c.  (yenue^  and  thereupon,  here- 
to wit,  on,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special 
and  request  of  the  said  defendant  had  admitted  and  received  one  E. 
the  school  of  the  said  plaintiff,  to  be  there  boarded  and  taught  Eng- 
ttd  other  languages  and  accomplishments;  for  certain  reasonable  rewari 


TUb  eooBt  is  proper,  bat  it  would  seem 

te  CMes  in  2  New  Bep.  883 — 5  Bingh. 

'  Onnph.  87&— id.  186—1  Stark.  lUS, 

i  pbintiif  may  reooTer  under  the  oom* 

l^iWtatiis  oonnt,  as  ante,  81.    And  tor 

0  RSBon  he  might    reoover  on  the 

eoant  Ibr  work  and  labor.    See  the 

late,  74.    In  a  late  case,  where  a  child 

[^nl,  far  whom  payment  had  been  made 

VIS  sent  honiQ  Ibr  illness  fbor  days 


after  the  commencement  of  a  quarter,  and  did 
not  retain,  it  was  held  that  the  master  was 
entitled  to  a  whole  quarter's  schooling,  al- 
though there  was  no  express  contract  for  a 
auarier's  notice,  or  a  quarter's  pay;  and  al- 
tiough  the  school  was  a  day  school,  at  which 
the  child  was  the  only  boarder.    5  Bing.  182. 

(h)  This  should  be  described  as  in  the  plain- 
tiflfs  terms,  which  are  usually  contained  in  a 
printed  proBpeotufl» 
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BERV1CE8.  ^  ^^^  ^^  plaintiff  in  that  behalf,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  that  he  would,  previooslj-  to 

f  *261  ]  his  ^removing  the  said  E.  F.  from  the  said  school,,  give  one  quarter  of  a  . 
year's  notice  to  the  said  plaintiff  of  his  intention  so  to  do,  or  pay  a  qoarter'a 
stipend  to  the  said  plaintiff;  and  the  said  plaintiff  avers,  that  he,  confiding 
in  the  said  promise  and  undertaking  of  the  said  defendant  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  Sec,  aforesaid  continue  the  said  £.  F. 
in  his  said  school,  and  did  board  him  there  and  teach  him  English,  and  odier 
languages  and  accomplishments,  for  a  certain  space  of  time,  to  wit,  until  and 
upon  the,  &c. — [day  of  removal  or  abotit  it]  ;  and  hath  always  hitherto  been 
ready  and  willing  to  continue  the  said  E.  F.  in  the  said  school,  and  to  board 
and  teach  him  as  aforesaid,  whereof  the  said  defendant  hath  alwajrs  had  no- 
tice, to  wit,  at,  Ac.  {venue)  aforesaid  ;  yet  the  said  defendant,  not  regarding 
his^dvpromise  and  undertaking,  but  contriving  and  fraudulently  intendin<r 
to  deceive  and  defraud  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  [day  of 
talcing  away,  or  about  it,]  at,  &c.  aforesaid,  wrongfully  and  injuriously  took 
away  the  said  E.  F.  from  the  said  school  of  the  said  plaintiff  without  giving, 
according  to  his  said  promise  and  undertaking  to  the  said  plaintiff,  a  quar- 
ter's notice  of  his  intention  so  to  do,  whereby  the  said  plaintff  hath  wholly 
lost  and  been  deprived  of  all  the  benefits,  profits,  and  advantages  whiclr  he 
might  and  would  otherwise  have  derived  and  acquired  from  continuing  the 
said  E.  F.  in  the  said  school,  and  boarding  and  teaching  him  therein  ;  nor 
hath  the  said  defendant,  although  he  was  afterwards,  to  wit,  on,  &c.  at,  &e. 
aforesaid,  requested  by  the  said  plaintiff  so  to  do,  as  yet  paid  to  the  said 
plaintiff  a  quarter's  stipend,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of — /.  but  hath  hitherto  wholly  neglected  and  reftifed,  and  still  doth 
neglect  and  refuse  so  to  do,  to  wit,  at,  &c. — [Add  counts  as  advised  in  the 
last  precedent.'] 


RBULTINQ 

TO  8AUB 

or  GOODS. 


XIX.  RELATING  TO  SALES  OF  GOODS  AND  PERSONALTY. 


For  that  whereas  heretofore,  to  wit,  on,  •  &c.  {day  of  delivery  of  the 
HVeritt*  IT"  ff^><^)  **»  ^^'  (^^wttc)  in  consideration  that  the  ♦said  plaintiff,  at  the  spe- 
bill  of  ex-  cial  instance  and  request  of  the  said  defendant,  would  sell  and  deliver  to 
change  in  him  the  Said  defendant  a  certain  quantity  of  goods,  to  wit,  [100  sacks  ol 
fo^^^Sb    °^^*]  **  *  certain  rate  or  price,  then  and  there  agreed  upon  between  the 

8ol/(07    said  pkintiffand  the  said  defendant,  to  wit,  at  the  rate  or  price  of 

[  ♦262  ]  [*^r  ^^^  ^^^  every  of  the  said  sacks  of  malt  {j  )],  amounting  .  in  the  whole 


(t)  See  other  formB,  16  East,  180;  8 
Campb.  829.  When  necessaiy  to  declare 
Specially,  see  ante,  Yol.ii.  802.  See  also  ante, 
56,  n.  (r).  B>  thus  declaring  specially,  a  set 
off  may  be  aToided.  How  to  declare  in  such 
a  case,  see  2  Marsh.  41.  6  T&nnt  840. 
When  goods  have  been  sold  on  a  credit  not 
elapsed  at  the  time  of  declaring,  and  on  the 
terms  that  the  defendant  should  daliver  a  bill 
of  exchange  to  the  plaintiff,  or  accept  a  bill  in 
his  fhvor,  it  is  necessary  to  declare  specially 
fbr  not  deliTering  or  accepting  the  bill,  as  in 
the  above  precedent,  4  East,  147;  8'B.  &  P. 
582;  2  Campb.  582;  3  Campb.  829;  but  if  the 


credit  has  elapsed  at  the  time  of  declaring, 
though  after  the  writ  issued,  and  after  the 
first  day  of  Term,  the  plaintiff  may  recover  on 
the  common  counts,  the  declaration  being  cd> 
titled  specially  of  a  day  after  the  credit  elapsed. 
4  East,  75.  2  B.  &  A.  481.  And  so  if  credit 
be  given  as  a  mere  voluntary  act  it  may  be 
revoked,  and  the  vendor  may  sue  under  the 
common  counts  ibr  the  price.  1  Esp.  Rep. 
480.  As  to  when  interest  is  recoverable,  see 
18  East,  98;  Ante,  38. 

(;' )  See  6  Taunt.   108;   IS  East,  102.     2 
B.  &  P.  425;  Post,  269,  n  (x). 
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TO  BALiJI 
OF  GOODS. 


Ittilirgesamof  moDej,  to  wit,  the  sum  of — /.  of  lawfiil  money  of  Great  ^Jf^™^ 
jintmj  he  the  said  defendant  undertook,  and  then  and  there  faithfiilly  prom- 
led  the  said  plaintiff  to  pay  him  for  the  said  goods,  by  ^ceptlhg  a  bill  of 
judttDge,  to  be  drawn  by  the  said  plaintiff  upon  the  said  defendant,  and 
^kin  [four]  months  from  the  delivery  of  the  said  malt  (A:)  to  the  said 
it,  wWeyer,  after  such  delivery,  he  the  said  defendant  should  be 
*unto  requested.  And  the  said  plaintiff  in  fact  saith,  that  he,  confiding 
the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to 
OD  tbe  day  and  year  at,  &c.  (venue)  aforesaid,  sell  and  deliver  the  said 
itityofg(X)ds  to  the  said  defendant  on  the  terms  aforesaid. — [l/thede- 
U  has  not  paid  for  any  part  of  the  goods ^  otnit  the  following  words 
ikis  farm  between  brackets.^  And  although  the  said  defendant,  in 
perfbrmance  of  his  said  promise  and  undertaking,  afterwards,  to  wit, 
idle  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  paid  to  the  said 
Dj  accepting  a  certain  bill  of  exchange,  for  a  part  of  the  said  price 
said  goods,  to  wit,  the  sum  of  [100/.] ;  and  although  the  said  plaintiff 
and  before  the  expiration  of  [four]  months  from  the  delivery  of 
ttid  goods  as  aforesaid,  to  wit,  on  the  day  ^d  year  aforesaid,  at,  &c. 
e)  aforesaid,  did  draw  a  certain  bill  of  exchange  upon  the  said  defend- 
aod  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the 
ni  year  aforesaid,  for  the  [residue  of  the]  said  price  of  the  said  goods, 
toe  Bum  of  — /.  and  payable  in  four  months  from  the  day  and  year 
being  four  months  from  the  delivery  of  the  said  goods  bs  aforesaid ; 
said  plaintiff  then  and  there  to  wit,  on  the  day  and  year  aforesaid,  at, 
\(tenue)  aforesaid,  requested  (Q  the  said  defendant  to  pay  the  said  plain- 
said  [residue*  of  the  said]  price  of  the  said  goods,  by  accepting  the 
!(hst  mentioned]  bill  of  exchange,  so  drawn  as  aforesaid ;  yet  the  said 
it  not  regarding  his  said  promise  and  undertaking,  but  contriving 
wroogfnlly  and  unjustly  intending,  craftily,  and  subtly  to  deceive  and 
'  4e  said  plaintiff  in  that  behalf,  did  not,  nor  would,  when  he  was  so 
as  aforesaid,  or  at  any  time  before  or  aftierwards,  pay  the  sajjd 
the  said  [residue  of  the  said]  prige  of  the  said  goods,  or  any  part 
by  accepting  such  bill  of  exchange  as  aforesaid,  or  otherwise  howso- 
fcat  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
BO  to  do;  and  by  reason  thereof  he  the  said  plaintiff  hath  lost  and 
sprived  of  the  use  and  benefit  of  the  said  bill  of  exchange,  which  he 
defendant  ought  to  have  accepted  as  aforesaid,  to  wit,  at,  &o.  {ve- 
\9bre8aid, — [Tf  there  be  any  doubt  as  to  the  terms  of  the  contract, 
ther  special  count  J  stating  the  facts  as  they  will  probably  be  prov- 
done  count  for  goods, bargaitied  and  sold — another  for  goods  sold 
dditered — nUmey  had  and  received — and  the  accouTit  stated,  and 


-Add 


ftat  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery  of  the 
obout  it)  at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  spe- 


tfae  vndentanding  is  from 

«f  the  ocmtnct.      2  Marsh.  41;  6 

MO;  the  oontnct  must  be  deeeribed 

Meording  to   the   agreement  of  the 

taacccMMy  to  arer  and piore  this re- 
Ifcioeept    Seed  v.  Mesteer,  Com.  Cont 


is  to 


sales  of  property,  see 


8  Chit.  Com.  Law,  274.  If  goods  are  deliver- 
ed on  the  terms  of  sale  and  return,  and  the 
person  ret^iTing  them  does  not  return  them  in 
a  reasonable  time,  the  value  of  them  may,  it 
seems,  be  recovered  in  an  action  for  goods  sold 
and  delivered.  Peak's  Rep.  56:  See  also  16 
East,  45;  Ante,  vol.  i.  802.  It  is  usual,  how- 
ever, taid  safest,  to  add  a  special  count  as 
above. 


[  ♦263 ] 

For  not 
paying  for 
or  re-de- 
livering 
goods  de- 
livered to 
defendant, 
on  terms 
of  sale  and 
Teturn(m). 


268  DECLARATIONS    IN    ASSUMPSIT. 


*'';^^  oial  instanoe  and  request  of  the  said  defendant,  would  deliver  to  the  said  d(^ 

ovoocm.  fsndant  a  certain  quantity  of  goods,  to  wit,  <&c.  {sei  them  out  s/iorihf)^ 
the  terms  that  he  the  said  defendant  should  purchase  the  same  at  a  reaaoiulds 
price  {or  if  a  fixed  price  be  named  say  "  at  and  for  a  certain  price,  to  li^ 
the  sum  of  — /.  for,"  &g.),  or  return  the  same  to  the  said  plaintiff,  he  1]|| 

«  said  defendant  then  and  there  undertook  and  faithfully  promised  the  aai| 

plaintiff  to  purchase  the  said  goods  of  him,  and  to  pay  him  the  reasonable  («r- 
''  the  said  ")  price  thereof,  or  to  return  and  re-deliver  the  said  goods  to  iu^ 
within  a  reasonable  time  then  next  following ;  and  the  said  plaintiff  in  fiwl 
saith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  ^ 
fendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venmi 
aforesaid,  deliver  to  the  said  defendant  the  said  quantity  of  goods  on  tiik 
terms  aforesaid,  and  was  always  ready  and  willing  to  sell  the  said  goods  W 
the  said  defendant  at  a  reasonable  {or  ^^  the  said  ")  price,  to  wit,  the  price oi^ 
ftc.  whereof  the  said  defendant  then  and  there  had  notice ;  yet  the  said  plaia- 
tiff  in  fact  saith,  that  although  a  reasonable  time  for  the  said  defendant's  pni^. 
chasing  or  returning  the  said  goods  to  the  said  plaintiff,  as  last  aforesaid,  hatk 
long  since  elapsed,  yet  the  said  defendant,  not  regarding  his  said  promise  ai4 

[  ^264  ]  undertaking,  but  contriving  and  intending  to  deceive  and  injure  ^the  siii 
plaintiff  in  this  behalf,  hath  not,  although  often  requested  so  to  do,  paid  thi 
said  plaintiff  the  said  price  of  the  said  goods,  or  returned  or  re-delivered  til* 
same,  or  any  part  thereof,  to  the  said  pkintiff,  but  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  neglects  and  refuses  to  to  do,  ta.wit,  at,  &c. 
(venue)  aforesaid. — [Add  two  counts,  goods  sold,  money  liadand  received^ 
(xccowU  stated,  and  breach,^ 

m 

For  not  For  that  whereas  heretofore,  to  wit,  on,  Ac.  {day  of  sale  or  about  it)  at, 

floo^^Ef  ^^'  0^^^^  ^®  ^^  defendant  bargained  for  and  bought  of  the  said  plaJntil^ 

(n). 

(n)  See  the  hnoB  ia  Index  to  2  Wentw.  cover  the  price  under  the  common  ooont  for 

}98;  Morg.  126;  Lil.  Ent.  17,  18j  9  B.  &  C.  goods  bargained  and  sold,  as  ante,  56.      Id— 

146,  and  the  following  forms  :  (and  see  neoes-  i  Co.  98;    Skin.   647;  Holt's  Rep.'  94.  Sbtep. 

sity  for  this  oonnt,  8  B.  &  Cresw.  277,  ob^err-  Touch  225;  Peak,  4i ;  7  T.  R.  67. 

ed  upon  in  1  Bing.  N.  C.  4S0.)  The  plaintiff  should  declare  special^  when 

This  count,  or  the  common  count  for  goods  the  goods  have  been  resold  in  pursuance  of  the 

bargained  and  sold  cannot  be  supported,  luiless  original  agreement  between    the  partjes,  or 
tiiere  has  been  an  actual  salt  of  the  goods,  and  .  where  the  contract  has  been  rescinded  hj  the 

unless  the  property  in  the  goods  has  become  defendant's  refusal  to  complete  it,  see  6  TaxuA, 

vested  in  the  defendant.    Therefore  this  count,  102.     1  Marsh.  514,  S.  C. ;  Peak,  C.  N.  P.  42 1. 

and  at'all  erents,  the  common  count  for  goods  though  it  should  seem,  from  the  oases  in  4  Eip. 

bargained  and  sold  will  not  soifice,  where  goods  Rep-  '^51 ;  1  East,  194;  1  Ves.  jun.  530;  7  i. 

haTe  been  ordered  to  be  made  for  defendant,  R.  67,  that  the  plaintiff  may  in  such  case  re- 

and  the  property  therein  has  not  been  vested  in  cover  on  the  common  count  for  goods  bargain- 

the  defendant,  by  any  act  subsequent  to  the  erl  and  sold.     It  seems  the  vendor  may  re-seQ 

completion  of  the  order,  such  as  his  assenting  the  goods  if  the  vendee  makes  de&ult  and  re* 

to  an  appropriation  made  him  by  the  plaintiff  fuses  to  complete  the  purchase,  so  that  the  etk 

of  the  goods.      In  such   case  the  declnration  has  become  rescinded.     1  Salk.  1 18.  4  B.  &  C. 

must  be  special,  as  in  the  next  form.     Post,  945;  Bui.  N.  P.  50;  6  Mod.  162;  See  6  M.  Jt 

265;8ee8B.  &C.  277;9B.  &C.  888.    As  to  S.  1. 

when  the  goods  may  be  considered  as  having  The  plaintiff  must  declare  specially  if  the 

vested  in  the  defendant,  see  6  B.  &  C.  888.    5  contract  were  not  to  pay  in  money,  but  by  a 

B.  &  A.  94?.  bill  of  exchange,  &c.    See  form,  ante,  VGl. 

On  the  other  hand,  where  the  goods  have  In  all  cases  for  not  accepting  goods,  if  tba^ 

become  vested  in  the  defendant,  but  have  not  were  a  special  agreement,  it  would  be  as  weii 

been  delivered,  the  above  special  count  is  main-  to  declare  thereon  in  one  count,  with  a  state* 

tainable,  and    unless    the  plaintiff  proceeds  ment  of  mutual  promises, 

for  special  damages  arising  fh)m  the  not  ao-  As  to  the  damages  in  an  action  for  net  ae- 

oepting  the  goods,  as  for  warehouse-room,  re-  cepting  goods  at  a  Aiture  day,  and  at  a  named 

bousing,  &c.  or  the  like,  the  plaintiff  may  re-  price,  the  proper  measure  of  the  damages  wiO 
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tbe  Bud  plaintiff,  at  Ae  special  instance  and  request  of  the  said  defend-   'o*  ^<" 
then  and  there  sold  to  the  said  defendant  a  large  quantity  of  goods  [to  i^q*'^^ 

of  wheat,]  at  the  rate  or  price  of  [ — l.  ftJr  each  and  every     bold. 
thereof,]  to  be  delivered  by  the  said  plaintiff  to  the  said  defendant  [in  a 

then  next  following,  at ]  and  to  be  paid  for  by  the  said  defendant 

said  plaintiff  on  the  delivery  thereof  as  aforesaid,  and  in  consideration 

»^  and  th^t  the  said  plaintiff,  at  the  like  special  instance  and  request  of 

laid  defendant,  had  then  and  there  undertaken  and  faithfally  promised  the 

•defendant  to  deliver  the  said  goods  to  the  said  defendant  in  the  time  [  *265  ] 

it  the  place  aforesaid,  he  the  said  defendant  undertook,  and  then  and 

fiuthMy  promised  the  said  plaintiff  to  accept  the  said  wheat  of  and 

him  the  said  plaintiff,  and  to  pay  him  for  the  same  on  the  delivery  there- 

himthe  said  defendant  as  aforesaid.     And  although  the  said  plaintiff 

kids  and  within  [a  week]  next  after  the  making  of  the  said  promise 

[vadertaking  of  the  said  defendant,  to  wit,  on,  &c.  at,   &c.  aforesaid,  was 

and  wilhng,  and  then  and  there  tendered  and  offered  to  deliver  the  said 

to  the  said  defendant  and  then  and  there  requested  the  said  defendant 

the  same,  and  to  pay  him  for  same  as  aforesaid  (6).     Yet  the  said 

.t  «.t  reg^ng  hiiSdpromise  and  undertaldng.U contriving,  and 

and  subtly  intending  to  deceive  and  de&aud  the  said  plaintiff  in  this 

did  not,  nor  would,  at  tiie  said  time  when  he  was  so  requested  as  afore- 

or  at  any  time  before  or  afterwards  accept  the  said  goods,  or  any  part 

ty  of  0^  from  the  said  plaintiff,  or  pay  him  for  the  same  as  aforesaid, 

fdken  and  there  wholly  neglected  and  refused  so  to  do. — [If  the  plaintiff 

nxft  to  deliver  the  goods  at  any  particular  time  or  place,  then  alter 

accordingly,  and  add  any  other  count  that  a  doubt  in  the  case 

'tuggest,-^!/  there  has  been  any  special  damage  from  a  re-sale,  {V) 

*rtere  have  been  any  expense  in  rehousing  the  goods,  here  state  such 

f,  cspost,  267. — Add  counts  for  goods  bargained  and  sold,  as  antd 

'  the  account  stated  and  breach.] 

that  irtiereas  heretofore,  to  wit,  4;c.  {day  of  contract  or  about  it)  at.  For  not  ao- 
coQsideration  that  the  said  plaintiff,  at  the  special  instance  and  request  !^^^ 
aaid  defendant,  "would  manufacture  and  make  for  him  certain  chattels',  made  ft>r 
.  [twelve  chairs]  at  and  for  a  certain  price,  to  wit,  the  sum  of  — /.  {or,  defendant 
Office  be  named,  say  "  at  and  for  a  reasonable  price  for  the  same,'')  ^^' 

deliver  the  said  chattels  to  him  when  completed  {if  there  were  any 
«»  to  the  time  or  place  of  delivery  state  them  accordingly)  he  the 
'  '  Lt  undertook,  and  then  and  there  faithfully  promised  the  said 

erally  intended  nrhen  it  is  not  otherwise  agreed 
(6  T.  R.  409),  the  contract  should  be  stated 
accordingly,  and  the  defendant's  engagement  to 
fttch  away  within  a  specified  time,  or  a  reason- 
able time,  should  be  stated,  and  in  sach  case  it 
wiU  be  sufiloient  to  ayer  the  plaintiff 's  readi- 
ness to  deUver.  1  East,  208;  2  B.  &  P.  447; 
7  T.  R.  129;  1  Marsh.  412. 

(p)  As  to  the  ntillty  of  this  count,  where  the 
contract  is  not  strictly  a  contract  for  goods 
sold,  see  8  B.  &  Ores.  277,  ante  264,  note.  If 
there  has'been  any  special  agreement  between 
the  parties  the  declaration  should  be  framed 
thereon. 


between .thepriee wliioh  the 
oontraeted  to  pay,  and  the  market 
'  (he  time  when  the  oontraot  was  broken. 
^€.  14&  In  aa  action  for  not  accepting 
*»!«  pud  for  by  a  bill,  the  plaintiff  is 
ito  interest  from  the  time  the  bill,  if 
iMdhavo  become  due.  SCampb  480. 
[Jhtte  it  is  the  duty  of  the  vendor  to 
goods,  sodi  tender  must  be  arerred 
see  5  Ewt,  107.  But  if  by  t^ 
[^  eoatract  it  were  not  incumbent  on 
Id  tender  the  goods  at  any  particu- 
I  Wt  on  the  Tendee  to  fetch  the  goods 
the  plaintiff's  premises,  as  is  gen- 


Tide  Sands  v.  T»ylor,  6  John's  896.    Giratd  c.  Taggart,  6  Serg.  &  Bawle,  10. 
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[  *266  ] 


plaintiff  to  accept  the  said  chattels  of  the  said  plaintiff  when  so  man 
and  made,  and  pay  him  for  the  same  the  price  aforesaid,  on  the  deli 
thereof;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
and  undertaking  of  the  said  defendant,  did,  afterwards,  to  wit,  on  the 
and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  manufacture  and  make  the 
chattels  at  and  for  the  said  price,  to  wit,  at  and  for  the  sum  of  — Lj  and 
terwards,  to  wit,  on  the  ditj  and  year  aforesaid,  at,  &c.  {venue)  afor 
was  ready  and  willing,  and  then  and  there  offered  to  deliver  the  same  to 
said  defendant,  and  requested  him  to  accept  the  same,  and  of  all  which 
premises  the  said  defendant  then  and  there  had  notice ;  yet  the  said  defimd-{ 
ant,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and  in-^ 
tending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  then^ 
at  any  other  time,  accept  the  said  chattels  of  the  said  plaintiff,  or 
the  said  price  thereof,  or  any  part  thereof,  but  he  so  to  do  hath  hitherto 
wholly  neglected  and  refused,  and  still  neglects  and  refuses. — [Add  another 
count  on  an  executed  consideration,  and  other  counts  which  any  doubt  m' 
the  case  may  suggest.  Add  counts  for  goods  bargained  and  stM,  wm^t 
and  labor  and  materials,  money  paid,  accoufit  stated,  and  breach.^ 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  &c 
up  and  exposed  to  sale  by  public  auction  in  lots,  amongst  other  things, 
liirge  quantity  of  goods,  to  wit,  [hams,]  then  lying  and  being  in  certain  pil< 
at  a  certain  warehouse  situated  and  being  at,  ^c.  [as  in  the  pctrticttlars  *< 
sale]  under  and  subject  to  the  following  conditions  of  sale,  that  is  to  say,  thid 
the  highest,  &c. — [Here  set  out  the  conditiofis  of  sale.^ — As  by  the  sail 
conditions  of  sale,  reference  being  thereunto  had,  will,  amongst  other  thin^ 
more  fully  appear,  of  all  which  said  premises  the  said  defendant,  before  aal 
at  the  time  when  the  said  goods  were  so  put  up  and  exposed  to  sale  as  aforesaidy 
to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  had  notice ;  and  thereupon  aftem 
wards,  to  wit,  on  the  (my  and  year  first  aforesaid,  at,  &d.  in  consideration  of 
the  premises,  and  also  in  consideration  that  the  said  plaintiff,  at  the  special 
instance -and  request  of  the  said  defendant,  had  undertaken,  &c. — fffere  in^ 
sert  mutual  profnises,  as  ante,  228.] — And  the  said  plaintiff  in  fact  saith, 
.tbSkt  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid, 
the  said  defendant  became,  and  was  the  highest  bidder  for,  and  declared  the 
buyer  of  a  certain  lot  of  goods  called  [Lot  2,]  parcel  of  the  said  goods  so 
put  up  and  exposed  to  sale,  under  and  subject  to  the  said  conditions  as  afore- 
said, consisting  of  divers,  to  wit,  [18  hams,]  at  and  for  a  certain  sum  <i 
money,  to  wit,  the  sum  of  — /.  then  and  there  bid  by  the  said  defendant  for 
the  same,  ^and  which  said  lot  of  hams,  at  the  time  the  same  was  purchased 
by  the  said  defendant,  as  aforesaid,  was,  and  from  thence  continually,  until, 

and  upon  and  after  the  said day  of ,  remained  and  continued 

in  the  said  w^irehousc  ;  and  although  the  said  plaintiff  hath  always,  from  tha 
time  of  the  said  putting  up  and  exposing  to  sale  of  the  said  goods  as  afore- 
said, hitherto  been  ready  and  willing  (r)  to  suffer  and  permit  and  would  have 


(q)  VHiere  goods  are  bought  at  a  public  auc- 
tion, and  one  of  the  conditions  of  sc^o  is,  that 
the  goods  shaU  be  taken  away  at  the  buyer's 
expense,  within  the  fourteen  days,  and  after- 
wards a  bought  note  is  entered  into,  with  this 
clause,-  "  fourteen  days  for  reoei^ing  and  deliy- 
ering;"  the  meaning  of  the  two  contracts  taken 
together  is,  that  fourteen  days  shaU  be  allowed 


to  the  purchftser  only,  and  the  Tender  is  boani 
at  all  times  to  be  ready  to  deliver.  1  Blarshi 
514. 

(r)  The  time  allowed  for  clearing  away  tiia 
goods,  is  only  for  the  benefit  of  the  purchaser^ 
and  the  yendor  must  at  all  times  bo  ready  toi 
delirer,  1  Marsh,  614;  but  see  SaUc.  112. 
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»red  and  peimitted  the  said  defendant  to  take  and  clear  away  the  said   «>»  not 
so  purchased  by  him  as  aforesaid,  from  the  said  warehouse,  on  payment    ^^^"'^^ 
tbc  said  purchase-money  for  the  same,  together  with  the  sum  of  — I  for 
said  lot,  [and  also  the  further  sum  of  — /.  for  the  charges  of  the  delivery 
the  said  lot  to  the  said  defendant,  the  same  being  a  reasonable  sum  in  that 
!]]  and  the  said  goods  were,  during  all  that  time,  lotted  out  for  him, 
said  defendant ;  and  although  the  said  plaintiff  hath  always,  from  the 
of  making  his  said  promise,  and  undertakings  hitherto  well  and  truly  [  *267  ] 
)rmed  and  fulfilled  the  said  conditions  *of  sale,  in  all  things  therein  con- 
on  his  part  and  behalf,  as  the  seller  of  the  said  goods,  to  be  performed 
fulfilled,  to  wit,  at,  &c.  {venue)   aforesaid,  yet  the  said  defendant,  not 
ling  his  said  promise  and  undertaking  so  made  as  aforesaid,  but  con- 
»,  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  de- 
Uie  said  plaintiff  in  this  behalf,  did  not  nor  would  (although  often  re- 

80  to  do)  on  or  before  the day  of or  at  any  time.time  af- 

s,  take  or  clear  away  the  said  goods,  so  purchased  by  him,  fix)m  the 
warehouse,  or  pay  the  said  purchase-money  for  the  same,  together  with 
ram  of  — /.  for  the  said  lot,  and  the  said  sum  of  — /.  so  being  the  reason- 
charge  of  delivery  of  the  said  lot  to  the  sajid  defendant  as  aforesaid 
inj  or  either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly 
and  neglected  so  to  do,  to  wit,  at,  &c.  aforesaid,  whereby  the 
plaintiff  hath  not  only  lost  and  been  deprived  of  the  benefit  of  the  said 
bat,  in  order  to  take  care  of  the  said  lot,  hath  been  forced  and  obliged 
r,  place,  and  keep  the  same  in  the  said  warehouse  {s)  to  wit,  at,  &c. 
'. — [AcU  counts  for  warehouse  room^ante^  48,  goods  bargained 
M^  and  an  account  stated.^ 


The  like 
where,  ao- 
oording  to 
oonditiona 
of  sale, 
there  has 
been  are- 
sale. 


]Broceed  nearly  the  same  as  in  the  last  precedent^  to  the  asterisk,  and 

OBfoUows :] — And  although  he  the  said  defendant,  in  pursuance  of  the 

conditions  of  sale,  ought  to  have  cleared  away  and  paid  for  the  said  lots 

sis  of  the  said  goods,  within  the  space  of  one  month  from  the  said 

and  although  he  the  said  defendant  did,  during  the  space  of  one  month, 

on,  &;c.  at,  &c.  aforesaid,  clear  away  and  pay  for  some  of  the  said  lots 

I,  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  (although 

requested)  did  not  nor  would,  at  any  time  during  the  said  space  of  one 

b,  or  at  the  expiration  thereof,  clear  away  or  pay  for  the  residue  of  the 

Irts  of  goods,  or  any  part  thereof,  according  to  the  said  conditions  of  sale, 

[kis  said  promise  and  undertaking  so  by  him  in  manner  and  form  afore- 

Bttde;  but  on  the  contrary  thereof,  he  the  said  defendant  suffered  and 

the  residue  of  the  said  lots  of  goods  to  remain  uncleared,  without 

for  the  same,  at  and  after  the  expiration  of  the  said  space  of  one  month, 

the  time  above  limited  for  clearing  away  the  same,)  *and  thereupon  [  *268  ] 

urds,  and  after  the  expiration  of  the  said  space  of  one  month,  and 

the  residue  of  the  said  lots  of  goods  remained  uncleared  and  unpaid 

1  aforesaid,  to  wit,  on,  &c.  (day  of  re-sale  or  about  it,)  at,  Ac.  (^venue) 

ttdd  plaintiff,  according  to  the  said  conditions  of  sale,  and  in  pursuance 

'  did  re-sell  the  residue  of  the  said  lots  of  goods  (so  remaining  un- 

(edand  unpaid  for  as  aforesaid,)  that  is  to  say,  by  public  sale,  at  and  for 

aoiDs  of  money,  amounting  in  the  whole  to  a  much  less  sum  of  money, 


_,  (t)  See  3  Campb.  427.-4  Esp.  Rep.  2.— Ant*,  261,  note. 

Vol  n.  25( 
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FOK  HOT    to  wit,  the  sam  of  — I  {any  sum  sufficient  to  cover  the  loss,)  less  than 
DEuvEB-  anjoiixjt  of  the  said  sum  of  money  so  as  aforesaid  bid  bj  the  said  defei 

IHO    GOODS    '         -  _._-•'  _-.  •'_ 


BOLD. 


[  *269 ] 
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i^)ecified 
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for  the  same,  and  thereby  there  was  a  deficiency  upon  such  rc-sale  to  a 
amount,  to  wit,  to  the  amount  of  the  said  sum  of — /.,  over  and  besides 
charges  attending  such  re-sale,  amounting  to  a  certain  other  sum  of  monejj 
to  wit,  the  sum  of — /.  and  making,  together  with  the  said  sum  of — L,  tlte 
of — /.,  of  lawful  money  of  Great  Britain,  of  all  which  said  several  ^ 
the  said  defendant    afterwards,   to  wit,   on  the  day  and  year  last   afi>] 
said,  at,  &c.  {venue)  had  notice ;  and  was  then  and   there  requested 
the  said  plaintiff  to  pay  him  the  said  sum  of — /.,  and  which  said  sum  of- 
he  the  said  defendant  then  and  there  ought  to  have  paid  to  the  said  plaini 
according  to  the  said  conditfons  of  sale,  and  his  said  promise  and  undei 
so  by  him  in  manner  and  form  aforesaid  n\ade. — [Add  other  special  counts^ 
as  any  doubt  in  the  case  may  s^iggest ;  also  counts  for  goods  bargain 
and  soldj  sold  and  delivered,  and  the  m>ofiey  coufUs,  accounts  stated 
breach,'^ 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  Ac.  the  said  plaintiiT  at  tha 
special  instance  and  request  of  the  said  "^^defendant  bar^ned  with  the  saidi 
defendant,  to  buy  of  the  said  defendant,  and  the  said  defendant  then  andy 
there  sold  to  the  said  plaintiff  a  large  quantity  of  goods,  to  wit,  [ten  loads 


(0  See  the  old  Forms,  1  UL  Ent  16  to  95; 
1  Rich.  C.  P.  470,  542;  Plead.  A.  185,  283; 
Morg.  160,  161, 163,  166.  Chit  97,  pi.  82, 
Plow.  180;  Heme,  131;  2  Wentw.  189;  and 
the  modem  precedents  and  notes,  poet,  270, 
&c.  A  special  oount  is  necessary,  8  Price, 
68.  If  there  was  a  special  written  agreement, 
begin  with  a  count  thereon,  stating  mutual 
promises.  See  a  form,  1  East,  203,  which, 
with  the  addition  of  an  averment  of  notice  of 
tiie  plaintiff 's  readiness  to  pay,  will  be  fbund 
nseml.  It  is  advisable  in  most  cases  in  one 
count  to  set  out  the  whole  contract;  in  a  sec- 
ond to  state  the  contract  to  be  to  deUver  on  ro- 
qnest,  averring  a  particular  request;  and  in  a 
third  count,  to  state  the  contract  to  be  to  do- 
liver  within  a  reasonable  time,  averring  that  a 
reasonable  time  has  elapsed.  In  each  count  a 
readiness  to  pay  the  price  must  be  alleged,  1 
East,  208;  2  B.  &  P.  447;  2  Saund.  852,  n.  8. 
When  the  contract  is  to  deliver  generally,  or 
on  request,  a  special  request  by  the  plfuntiff 
must  be  averred,  5  "f.  R.  409,  or  else  it  must 
be  shown  that  the  defendant  hfl«  incapacitated 
himself  ftvm  delivering  the  goods  as  by  his 
having  re-sold  them  or  the  like,  see  5  B.  & 
Aid.  712;  1  D.  &  R.  861,  8.  C;  10 East,  359; 
or  else  that  defendant  has  discharged'the  plain- 
tiff from  completing  the  sale.  It  is  not  neces- 
sary to  set  out  more  of  the  contract  than  re- 
lates to  the  breach.  8  Price,  68.  Ante,  vol.  i. 
but  the  contract  must  be  set  out  correctly,  and 
a  variance  would  be  fiital,  2  CampK  828. 
Ante,  vol.  i. 

An  agreement  to  sell  a  certain  quantity  of 
goods,  expected  by  a  particular  vessel,  on  ar- 
rival, is  a  conditional  contract,  dependent  on 
the  arrival  of  the  goods.  No  action,  therefore, 
will  lie  for  the  non-delivery  of  the  goods,  if  the 


ship  «rrive  without  them,  2  Camp.  827,  b.  S 
Id.  274,  S.  Pi  So  where  the  agreement  is  ia\ 
sell  all  the  hemp  not  exceeding  three  hundred  I 
tons,  which  shall  be  shipped  by  tlie  agent  of  »| 
particular  concern,  ana  the  agent  only  shipc 
seventy-one^r  the  vendor,  they  are  not  liable 
to  an  action  for  non-delivery  of  the  residue  of 
the  three  hundred  tons,  2  Gampb.  56.  J^ut  if: 
engagement  be  absolute  that  the  goods  ^all  bt 
shipped,  an  action  may  be  supported  for  neg- 
lecting to  do  so,  Ax>m  whatever  causes  the  dr- 
cumstanoee  have  arisen,  2  Campb.  57,  n;  10 
East,  580.  Though  there  may  have  been  a  suf- 
flcient  delivery  of  the  goods  within  the  Statute 
of  Frauds,  the  vendors  may,  neverthetess,  be 
liable  to  this  action.  Thus,  where  iqpon  ths 
purchose  of  wine^  the  vendor's  cleric  eat  the 
spills  from  the  casks,  and  marked  them  with 
the  purchaser's  initials,  the  deliveiy  was  heM 
to  have  been  sufiSoient  to  take  the  oaae  oat  cf 
the  Statute  of  Frauds;  1  Campb.  285,  n.  bot 
the  delivery  not  having  been  perfected,  it  was 
held  to  be  no  bar  to  an  action  for  not  ddivering 
the  goods  aocording  to  oontraot,  Id.  ibid.  A 
delivei7  of  goods  by  the  vendor,  on  behalf  of  the 
vendee,  to  a  carrier  not  named  by  the  vendee, 
he  having  given  general  directions  to  the  vov- 
dor  to  s^  the  goods  by  a  carrier,  is  a  deliTa- 
ry  to  the  vendee,  8  B.  &P.  582. 

Evidence. — If  a  written  contract  for  tht 
sale  of  goods  specified  no  time  for  ddivering 
them,  the  defondant  in  this  action  cannot  give 
parol  evidence  that  it  was  a  condition  of  ale, 
that  the  goods  should  be  taken  away  immedi- 
ately, or  that  by  the  usage  of  trade  where 
goods  sold,  are  to  be  deliveiid  at  a  distant  day, 
the  time  is  always  mentioned  in  the  written 
contract,  8  Campb.  426. 
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|beat,]  at  the  rate  or  price  of  [ — L  for  each  and  eyeiy  load  thereof  (u)]  [or  '*^*  ^^'^ 

tnoprice  named  say,  "  af^and  for  a  resflonable  price,'^]  to  be  delivered  by  i^^o^ds 
)  aaid  defendant  to  the  said  plaintiff  [in  a  week  then  next  following,  at  sold. 
U-»(i7)]  and  to  be  paid  for  hj  the  aaid  plaintiff  to  the  said  defendant  on  the 
iBUyerT  thereof  as  c^oreaaid ;  and  in  consideration  thereof,  and  that  the  said 
daintiff,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
|MD  and  there  undertaken,  and  &ithfull j  promised  the  said  defendant  to  ac- 
Mpt  and  receive  the  said  goods,  and  to  pay  him  for  the  same  at  the  rate  or 
vice  aforesaid ;  he  the  said  defendant  undertook,  and  then  and  there  &ithful- 
[j  promised  the  said  plaintiff  to  deliver  the  said  goods  to  the  said  plaintiff 
IB  aforesaid ;  and  although  the  said  time  for  the  delivery  of  the  said  goods  as 
llbresaid  hath  long  since  elapsed  (tr),  axii  the  said  plaintiff  hath  always  been 
feady  and  trilling  (^)  to  accept  and  receive  the  said  goods,  and  to  pay  (y)  for 
the  same  at  the  rate  or  price,  aforesaid,  to  wit,  at,  &c.  (^venue)  aforesaid, 
whereof  the  said  defendant  hath  always  had  notice  ;  yet  the  said  defendant, 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intending 
ta  deceive  and  de&aud  the  said  plaintiff  in  this  behalf  did  not  nor  would  within 
the  time  aforesaid,  or  at  any  time  afterwards,  deliver  the  said  goods  or  any 
|art  thereof  for  the  said  plaintiff,  at,  &;c.  aforesaid,  or  elsewhere,  but  wholly 
neglected  and  refhsed  so  to  do,  whereby  the  said  plaintiff  hath  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  might  and  otherwise  would 
have  arisen  and  accrued  to  him  firom  the  deliveir  of  the  said  goods  to  the  said 
plaintiff  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.— ^[ilciti?  one  or  more 
tpecM  douniSj  varying  the  statement — and  one  count  like  that  in  1  East, 
^8,  money  had  and  received,  and  an  account  stated.]' 

For  that  whereas  heretofore  to  wit,  on,  &c.  {day  of  sale  or  about  it)  at,  For  not  do- 
&;c.  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend-  ^^^^  ^ 

ant,  largained  for  and  agreed  to  btiy  of  the  said  defendant  certain particular 

goods,  to  wit,  [ quarters  of  oats,]  upon  the  following  terms,  that  is  to  piaoe(«). 

say,  that  [here  set  out  the  terms  of  the  contract  of  sale,  and  which  may 
be  thus :]  such  oats  should  be  of  &ir  quality  and  color,  and  of  the  weight 

of  • pounds  per  bushel,  and  should  be  delivered  for  the  said  plaintiff 

within  a  reasonable  time,  free  of  expense,  to  him  on  board  some  ship  or  ves- 
flel  in  the  river  — r,  to  be  carried  and  conveyed  in  such  ship  or  vessel 
from  thence  to ,  at  a  freight  not  exceeding shillings  per  quar- 
ter, and  that  the  said  plaintiff  should  pay  the  said  defendant  for  the  said  oats, 
at  and  after  the  rate  of  — L  for  each  and  every  quarter  thereof] :  and  there- 
quest  to  deliyer  must  be  ayerred,  6  T.  R.  409, 
or  else  it  must  be  shown  defendant  has  incapaci- 
tated himself  from  completing  the  agreement 
by  re-selling,  '&c.  10  East,  8G9,  6  B.  &  Aid. 
712;  1  D.  &  R.  861,  S.  C. 

(x)  Inr  support  of  the  averment  that  the 
plaintiff  was  ready  and  willing  to  accept  the- 
goods,  and  pay  ibr  the  same,  it  will  not  be  ne- 
cessary to  prove  a  tender  of  the  money,  1  East, 
208;  2  B.  &  P.  447.  A  demand  of  delivery 
would  be  sufiBcient  proof  of  this  readiness.  8 
Price,  68;  1  Marsh,  412;  7  Taunt.  818. 

(y)  It  is  not  neocesaiy  to  state  or  prove  an 
oSBsr  to  pay.  1  J.  B.  Moore,  66 ;  1  East 
203;  1  Marsh,  512;  2  B.  &  P.  447. 

{z)  See  the  notes  to  the  preceding  form, 
ante,  268. 


(«)  The  price  of  the  goods  most  be  stated, 
ISEwt,  102;  2B.  &  P.  425.  Where  there  is. 
t  given  latitude  as  to  the  price,  that  the  goods 
dnll  not  exceed  sooh  a  sum,  the  declaration 
nay  aver  that  it  iraa  ht  a  reeamable  price,  6 
Tmnt,  108. 

(v)  This  must  be  stated  accurately.  Where 
en  an  agreement  to  sell  goods  on  the  arrival  of 
ft  ship,  a  variance  was  D^e  in  the  name  of  a 
diip,  it  was  held  fttal,  2  Campb.  828. 

The  damages  are  to  be  calculated  according 
to  the  market  price  of  the  same  kind  of  goods 
on  the  day  on  which  the  contract  ought  to  have 
bcea  performed,  2  B.  &  C.  624;  4  D.  &  R. 
161;  8  Taunt  540;  9  B.  &  Cres.  146. 

{id)  If  the  contract  be  to  deliver  goods  gen- 
cn^y  snd  not  in  any  named  time,  a  special  re- 
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FOR  NOT  upon,  in  consideration  of  the  premises^  and  also  in  consideration  that  the  said 
ixa  GOODS  plaintiff,  at  the  like  special  ihstance  and  request  of  the  said  defendant^  had 
SOU),  then  and  there  undertaken  and  faithfully  promised  the  said  defendant,  to  ac- 
cept a  deliyery  and  shipment  in  the  said  river  - — ^,  of  the  said  goods,  axMi 
to  pay  the  said  defendant  for  the  same  at  the  rate  in  that  behalf  aforesaid,  die 
said  defendant  on  .the  day  and  year  last  aforesaid,  at,  &c.  {venue)  undertook 
and  then  and  there  fiuthfftlly  promised  the  said  plaintiff  that  he  the  said 
defendant  would,  within  a  reasonable  time  then  next  following  pro- 
cure to  be  delivered  and  shipped  for  the  said  plaintiff  in  manner  afore- 
said, the  said  goods  to  be  so  carried  and  conveyed  as  aforesaid ;  and  al- 
though a  reasonable  time  for  that  purpose  hath  lone  since  elapsed,  and  the 
said  plaintiff  was  always  during  that  time  and  until  the  commencement  of 
this  action,  ready  and  willing  to  have  accepted  a  delivery  and  shipment  of 
such  goods  as  aforesaid,  and  to  have  paid  (a)  the  said  defendant  for  the  sajne, 
at  the  rate  in  that  behalf  aforesaid,  to  wit,  at,  &;c.  (venue)  aforesaid,  where- 
of the  said  defendant  then  and  there  had  notice ;  yet  the  said  defendant  not 
[  *271  ]  "^regarding  his  said  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  de&aud  the  said  plaintiff,  did  not  nor  would,  (although  often  re- 
quested so  to  do)  within  such  reasonable  time  as  aforesaid,  or  at  any  time  since, 
procure  to  be  delivered  or  shipped  for  the  said  plaintiff  in  manner  aforesaid  or 
otherwise,  the  said  goods  or  any  other  goods  whatsoever,  but  on  the  contrary 
thereof  the  said  defendant  hath  hitherto  wholly  refused  and  still  refuses  so  to 
do;  by  means  and  in  consequence- whereof  the  said  plaintiff  hath  been  depriv- 
ed of  sundry  ^great  gains  and  profits,  which  he  might  and  would  otherwise 
have  acquired  to  himself  by  re-selling  the  said  goods  at  much  higher  and  ad- 
vanced prices,  to  wit,  at,  &;c.  {venue)  aforesaid. 

_  * 

S®*>^^  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac. 

notdeliTer  (^^^^^)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
ing  within  instance  and  request  of  the  said  defendant,  had  then  and  there  contracted  and 

abT^Sn"    ^8^®^  ^^^  ^^^  ^  ^^y  ^^'^  purchase  of  the  said  defendant  certain  other 

^    goods,  to  wit,  [ quarters  of  oats,]  and  to  pay  him  a  certain  price  of 

— /.  for  each  and  every  quarter  thereof,]  within  a  reasonable  time  after  the 

elivery  and  shipment  of  the  said  last-mentioned  goods  for  the  said  plaintiff^ 

he  the  said  defendant  undertook,  and  then  and  there  fiuthfuUy  promised  the 

said  plaintiff  to  procure  the  said  last-mentioned  goods  to  be  delivered  and 

shipped  for  the  said  plaintiff  on  board  some  proper  ship  or  vessel  in  the  said 

river ,  and  to  be  sent  in  such  ship  or  vessel  for  the  said  plaintiff  agreea- 

.  bly  to  orders  and  directions  which  the  said  defendant  might  receive  from  the 
said  plaintiff  in  that  behalf;  and  although  the  said  defendant  aft;er wards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  received  orders  and 
directions  from  the  said  plaintiff  to  procure  the  said  last-mentioned  goods  to 

be  delivered  and  shipped  as  aforesaid,  and  to  be  sent  for  him  to and 

the  said  defendant  could  ancT might  have  so  delivered  and  shipped  the  said 
last-mentioned  goods,  and  sent  the  same  long  before  the  conmiencement  of  this 
action ;  and  yet  the  said  defendant  not  regarding  his  said  last-mentioned  pro- 
mise and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  tibis  respect,  hath  not  (although  often  requested  so  to  do) 
since  the  receipt  of  such  orders  and  directions  as  aforesaid,  or  at  any  oUier 

(a)  There  is  no  necesmty  to  aver  an  actnal     447;  IJ.  B.  Moore,  56,  ante,  270,  n.  (^) 
tender  of  the  money.     1  East,  208;  2  B  &  P. 
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time  since  proeared  the  said  last-mentioned  goods,  or  any  goods  whatsoever,    ^^  ^^ 
to  *be  delivered   or   shipped  for  the  said   plaintiflf  on  board  any  ship  or  i^q  qqodb 

vessel  in  the  hver  * ,  or  elsewhere,  neither  hath  he  in  any  other  man-     sold. 

ner  delivered  or  sent  such  goods  as  aforesaid,  or  any  part  thereof  for  him  to, 
<&c.  aforesaid,  or  any  other  place,  but  to  procure  the  said  last-mentioned 
goods  or  any  part  thereof,  to  be  delivered  or  shipped  for  the  said  plaintiff,  or 
to  be  otherwise  sent  to  him  he  the  said  defendant  nath  hitherto  wholly  refus- 
ed and  still  refuses  so  to  do ;  and  the  said  last-mentioned  goods  remained  alto- 
gether undelivered  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid. — [Add  other 
special  counts,  o^  the  circumstances  of  the  case  may  suggest,  also  money 
counts^  accounts  stated,  and  breach,] 

« 

[After  framinff  the  special  counts  for  non-delivery^  proceeded  follows ;]  ^^^ 
— And  the  said  plaintiff  further  saith,  that  after  the  ma|dng  of  the  said  re-  that^ 
spective  bargains  and  contracts  with  the  said  defendant  as  aforesaid,  to  wit,  reason  of 
on,  Ac.  and  on  divers  other  days  and"  times  between  that  day  and  the  com-  ^o^-P«r- 
mencementof  this  suit,  he  the  said  plaintiff,  confiding  in  the  said  promises  a^^lntract 
and  undertakings  of  the  said  defendant,  and  e2q)ecting   his  performance  to  deUver 
thereof,  to  wit,  at,  &o.  aforesaid,  did  make  and  enter  into  divers  bargains  and  ^?^^^^  > 
agreements  with  divers  persons  for  the  sale  to  them  respectively  of  divers  ^id^d^era 
quantities  of  such  goods,  so  bargained  for  and  purchased  by  the  said  plaintiff  quantities 
as  aforesaid,  to  wit,  with  E.  F.  for  the  sale  to  him  of  one  hundred  hogsheads  **^5^^°Y 
of  crushed  sugar,  and  with  one  6.  H.  for  the  sale  to  him  of,  &c.  and  with  ^^  ^^^  ^^ 
one  J.  K.  for  the  sale  of,  &;c.  and  for  want  of  the  said  sugar,  which  the  said  Uvering 
defend^lnt  ought  to  have  delivered  to  the  said  plaintiff  *as  aforesaid,  he  the  *^^v 
said  plaintiff  was  forced  and  obliged  to  deliver  to  them  the  said  persons  re-  ^as  obliged 

spectively,  divers  quantities,  amounting  in  the  whole  to hogsheads  of  to  procure 

certain  other  sugar  of  the  said  plaintiff  of  much  greater  value,  to  wit,  of  ^^^ 
[ — ^'more  than  the  value  of  the  said  sugar,  which  the  said  defendant  ought  ^[]^^]|'^ 
to  have  delivered  to  the  said  plaintiff  as  aforesaid,  and  thereby  the  said  plain-  higher 
tiff  hath  sustained  great  loss,  to  wit,  a  loss  amounting  to  the  sum  of — L,  to  P^^'^ 
wit,  at, '  &c.  aforesaid. — [Add  the  money  counfs,  accounts  stated^  and  [  "^273  ] 
breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {dm/  of  bargain  or  about  it)  Against  a 
at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  ^^^i^^^ 
and  request  of  the  said  defendant,  would  buy  of  the  said  defendant  a  certain  pbuntiff  a 
mare,  at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  — I.  of  lawful  mare,  and 
money  of  Great  Britain,  he  the  said  defendant  undertook,  and  then  and  f/^^^^^V- 
there  fidthfiiUy  promised   the    said  plaintiff  that  said  mare   was   sound  ed  un- 
and  without  blemish,   and   that  if  the  said  mare   should  prove  unsound  sound,  to 
he  the  said  defendant  would,  on  the  same  being  returned  to  him,  pro-  ^^^  ^^ 
,vide'the  said  plaintiff  with  another  mare  or  horse  that  was  sound  and  unblem-  return  the 
ished  in  lieu  thereof,  or  repay  him  the  said  sum  of — /.  so  paid  by  the  said  plain-  money  (6). 
tiff  to  the  said  defendant  for  the  said  mare;  and  the  said  plaintiff,  in  fact 
aaith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &o.  did  buy  the 
said  mare  of  the  said  defendant  at  and  for  the  said  price  or  sum  of  — L  and 
did  then  and  there  pay  the  said  defendant,  the  said  sum  of  — l.  for  the  same ; 
aod  the  said  plaintiff  mrther  saith,  that  the  said  defendant,  not  regarding  his 

{b)  See  a  ibrm,  3  Wentw.  8. 
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^^^   said  promise  and  undertaking,  thereby  craftily  and  subtly  deceived  the  said 
1X0  ooofls  defendant  in  this,  that  the  mare,  at  the  time  of  the  making  of  the  said  promise 
MiiD.      and  undertaking  of  the  said  defendant  jraa  not  sound,  but  was  unsound  and 
blemished,  whereupon  the  said  plaintiff  affcervards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  returned  the  said  mare  to  the  said  defendant,  and  the 
said  defendant  then  and  there  accepted  and  took  back  the  same;  and  the  said 
plaintiff  in  fact  further  saitli,  that  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  kc,  gave  and  delivered  to  the  said  plaintiff  another 
mare  in  lieu  of  the  saidmaresoretumed  to  him  as  aforesaid ;  and  the  said  defi^Kl- 
ant,  again  disregarding  his  said  promise  and  undertaking  so  made  as  aforesaid, 
again  craftily  and  subtly  deceived  the  said  plaintiff  in  ^s,  that  the  said  mare 
so  given  and  delivered  to  the  said  plaintiff  in  lieu  of  the  said  first-mentioned 
mare  returned  to  and  accepted  back  by  the  said  defendant  as  aforesaid,  was 
not  sound  at  the  time  of  the  delivery  thereof  as  last  aforesaid  to  the  said 
plaintiff,  but  was  then  and  there  unsound  and  bl^nished ;  whereupon  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
returned  the  said  last  mentioned  mare  to  the  said  defendant,  and  then  and 
there  requested  the  said  defendant  to  provide  the  said  plaintiff  with  another 
mare  or  horse,  which  was  sound  and  unblemished  or  repay  him  the  said  sum 
[  *274  ]  of  money  so  paid  '^by  the  said  plaintiff  for  the  said  first-mentioned  mare,  ac- 
cording to  the  said  promise  and  undertaking  of  the  said  defendant;  and  the 
said  plaintiff  further  says,  that  although  the  said  defendant  did  accept  and 
take  back  the  said  last-mentioned  mare  so  returned  to  him  as  aforesaid,  yet 
the  said  defendant,  not  further  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  hath 
not  yet  delivered  to  the  said  plaintiff  a  sound  mare  or  horse,  or  any  mare  or 
horse  whatsoever,  in  lieu  of  tne  said  last-mentioned  mare  so  retumed.to  the 
Said  defendant  as  last  aforesaid,  or  repaid  to  the  said  plaintiff  the  said  sum  of 
— /.  so  paid  to  the  said  defendant  for  the  said  first-mentioned  mare,  or  'any 
part  thereof,  but  to  provide  the  said  plaintiff  with  a  sound  mare  or  horse,  in 
lieu  of  the  said  last-mentioned  mare  so  returned  to  the  said  defendant  as  last 
aforesaid,  or  with  any  othef  mare  or  horse,  or  to  repay  the  said  plaihtiff  the 
said  sum  of  — /.  so  paid  to  the  said  defendant  for  the  sai^  fij-st-mentioned 
mare  as  aforesaid,  be  the  said  defendant  hath  hitherto  wholly  refused,  and 
still  refuses  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  other  special 
cauntSj  as  any  doubt  in  the  case  may  suggest,  counts  for  horse  teepj 
money  paid,  and  had  afid  received,  accounts  stated,  and  breach.'\ 


EEtATWG  XX.  RELATING  TO  CONTRACTS  OF  EXCHANGE. 

TO  GON- 
TRACT8     Of 

EXCHAKO&      For  that  whereas  heretofore,  to  wit,  <m,  Ac.  {day  of  contract  or  about  ^ 
\  *275  ]  t^)  at,  &c.  {venue)  in  consideration  that  ^e  "^^said  plaintifi^  at  the  special 

On  a  pro- 
mise to  pay  (c)  See  »  ibnn,  Morg.  141.  •  For  the  dia-  two  tradeTS  agree  to  deal  with  each  other  by 
money  m  tinction  between  a  sale  and  an  exchange,  see  way  of  barter,  if  one  refoaes  to  account,  the 
conaidera-  2  Bla.  Com.  446;  3  Salk.  157.  Theprincipltg  other  may  arreet  for  the  whole  Talue  of  the 
tion  of  the  of  law  which  prerail  in  oontraets  of  sale,  are  goods.  6  Taont.  269.  (Bat  in  an  action  on 
exchange  applicable  to  thooe  of  exohange.  Bee  2  Bla.  an  agreement  to  exchange  horses,  th^  plaintiff 
of  horses  Com.  H23,  446.  Upon  agreement  between  two  should  show  a  demand  before  acton  brought, 
(c).              traders  to  change  goods  for  goods,  after  abaU  6  Term.  Rep.  409.) 

anoe  is  struck  l^tween  them,  such  balance  is  The  contract  should,  in  general,  be  declared 

to  be  paid  in  money.     1  Stark.  185.     Where  on  speoiaUy.    1  Hen.  Bla.  287.    Holt,  C.  N. 
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tad  request  of  the  said  defendant,  would  deliver  to  the  said  do-  ^^-Axiua 
aeertain  borsc  of  the  said  plaintiif  of  great  value  (1),  in  exchange  r^^o^^o, 
a  oertain  horse  of  the  said  defendant,  he  the  said  defendant  undertooK,  excuanqe. 
then  smd  there  faithfully  promised  the  said  plaintiff  to  deliver  the  said 
of  the  said  defendant  to  the  said  plaintiff,  and  to  pay  him  a  certain 
of  money,  to  wit,  the  sum  of — /.  of  lawful^ money  of  Great  Britain,  in 
for  the  said  horse  of  the  said  plaintiff.     And  the  said  plaintiff 
it  he;  confiding  in  the  said  promise  and  undertaking  of  the  said  do- 
it did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
deliver  to  the  said  defendant  the  said  horse  of  the  said- plaintiff  on 
tenns  aforesaid.     And  although  the  said  defendant,  in  part-performanoc 
BB  said  promise  and  undertaking,  did  then  and  there  deliver  to  the  said 
the  said  horse  of  the  said  defendant  in  exchange  for  the  said  horse  of 
the  said  plaintiff;  yet  the  said  defendant  not  further  regarding  his  said 
and  undertaking,  hath  not  (although  often  requested  so  to  do)  as  yet 
to  the  said  plaintiff  the  said  sum  of — /.  or  any  part  thereof,  but  hath 
rhoUy  neglected  and  refusiA,  and  still  wholly  neglects  and  refuses 
to  dO|   to  wit,  at,  &c.   (yeiute)  aforesaid. — [Add  a  count  for  horses^ 
and  gddingSy  bmgabied  and  sold,  and  for  horses^  4*c.  sold  and 
and  the  account  staled^  andbreach,'] 


XXL  RELATmG  TO  OONTOACTS  OF  LOAN. 

Fciar  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
promise  and  undertaking  of  the  "^^said  defendants  hereinafter  men- 
was  possessed  of  and  lawfully  entitled  to  a  certain  interest,  or  share, 
itj  — L  in  the  joint  stock  of  annuities,  commonly  called  [consolidated 
long  annuities,]  transferable  af  the  Bank  of  England,  the  said  — /. 


It«iiouU  Kem  however  that  on  inde- 

iMBiityalAtiDg  that  defendant  was  in- 

into  the  said  plaintiflf  in  a  certain  horse 

horses,  &c  and  in  a  certain  sum,  to 

nm  ni^  &C.  Fould  suffice.     See  the 

nte,  88,  and  G  B.  &  C.  885.    And  in 

,  where  A.  agreed  to  giye  a  borsc, 

SDimd  in  exchange  fbr  a  horse  of 

a  Kim  of  money,  and  the  horses  were 

I,  but  B.  reAued  to  pay  tlie  money, 

liD2  that  A's  horse  was  unsound,  it  was 

at  n  might  be  rocoTered  on  an  indebi- 

I  count  for  horses  sold  and  delivered.    3 

Ckcs.  420;  6  O.  &  R.  277,  S.  C. 

As  to  contracts  to  replace  stock,  see  3  T. 

8  East,  304.     11  East,  61 G.    See  a 

aot  aeoq>ting  stook,  4  East,  G07,  and 

187.    &oek  in  the  public  funds  cannot 

in  an  action  of  indebitatus  as- 

money  lent,  but  the  lender  must  de- 

illr  npon  the  promise  to  replace  it, 

:e6,  m;  2  Bin.  Bep.  G84,  S.  C.  1  East, 

JL  687.     So  an  agreement  to  pay  a  per 

the  day  on  which  any  money  should 

__  by  the  tlclbndant,  through  the  me- 

the  plaintiflr*8  information,  does  not 

the  pteinciff*  to   the  stipulated  reward 


upon  the  transfer  of  stocky  1  Enst,  1. 

On  a  failure  to  replace  stock,  the  measure  of 
damages  is  the- price  at  the  day  when  it  ought 
to  have  been  replaced,  or  at  the  day  of  trial,  at 
the  option  of  the  plaintiff,  2  Taunt.  258, 2  East, 
211;  8  Taunt*  450. 

If  the  lender  oblige  the  borrower  to  take 
stock  at  a  rate  excceuting  the  market  price,  it 
is  usury,  1  Esp.  Rep.  11 ;  11  East,  61  iS.  And 
where  the  lender  of  stock  reserved  to  himself 
th6  dividends  by  way  of  interest,  and  the  op- 
tion of  deciding,  at  a  future  day,  whether  he 
would  have  the  stock  replaced,  or  the  sum  pro- 
duced by  the  sale  of  it  repaid  to  him  in  money, 
with  5  per  cent,  interest,  it  was  held  that  this 
bargain  was  usurious,  and  that  it  made  no  dif- 
ference whether  the  whole  of  the  agreement 
was  contained  in  one  instrument,  or  whether 
the  lender  procured  the  ezecutloq  of  t^  in- 
struments, by  enc  of  which  he  might  compel 
the  replacing  of  the  stock,  by  the  other  the 
payment  of  the  money  and  interest,  3  B.  & 
Cres.  273.  What  not  usury  in  loan  of  siock,' 
3  Chit.  Com.  Law.  411.  3  T.  R.  631 ;  8  T.  R. 
1G2;  8  East,  804;  1  Chit.  Col.  Stat.  1091. 
•*Usury  " 


BELATINQ 

TOOON- 

T&ACTB  OF 

LOAN. 

[  ♦276] 

For  not  re- 
placing 
stock  and 
paying  the 
dividends 
thereof 
which 
plaintiff 
sold  out  of 
the  bank 
annuities, 
to  lend  the 
defendant 


(I)  Vide  10  .Mass.  238. 
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BBLATiifG  consolidated  bank  long  annuities,  then  standing  in  the  name  of  the  said 
rAAca^of  P^^J'itiff  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
lOAir.  by  them  kept  for  that  purpose,  to  wit,  at,  &c.  (venue)  ;  and  thereupon,^ 
heretofore,  to  wit,  on,  &c.  [day  of  transfer  or  ahotU  tV,]  at,  <fec.  {venue) 
aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant  would  sell  and  dispose  of  his  said  interest  or 
share  in  the  said  consolidated  bank  long  annuities,  and  would  then  and  there 
lend  and  advance  the  produce  thereof  to  the  said  defendant,  he  the  said  de- 
fendant undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  replace,  in  the  name  of  the  said  plaintiff,  in  the  books  of  the  Oovemor  and 
Company  of  the  Bank  of  England,  by  them  kept  for  that  purpose,  the  said 
sum  of  — I  consolidated  bank  long  annuities  aforesaid,  in  [nine  months  th^ 
next  following,]  and  until  the  said  — /.  consolidated  bank  long  annuities 
should  be  replaced,  to  pay  unto  him  the  said  plaintiff,  the  amount  of  the  in- 
terest, dividends,  or  produce  which  he  the  said  plaintiff  would  have  been  en- 
titled to  in  case  the  said  consolidated  bank  long  annuities  of  the  said  plain- 
tiff had  remained  and  continued  standing,  in  the  books  of  the  said  Governor 
[  *277  ]  and  Company,  *in  the  name  of  the  said  plaintiff;  and  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  sell 
and  dispose  of  his  said  interest  or  share  in  the  said  consolidated  bank  long 
annuities,  and  did  then  and  there  lend  and  advance  the  produce  thereof,  that 
is  to  say,  the  sum  of  — /.  of  lawful  money  of  Great  Britain,  to  the  said  de- 
fendant, and  the  said  plaintiff  in  "fact  further  saith,  that  although  [nine  months 
from  the  making  of  the  said  promise  and  undertaking  of  the  said  defendant] 
have  long  since  elapsed,  and  although  afterwards,  to  wit,  on,  £c.  at,  &g. 
aforesaid,  he  the  said  plaintiff  requested  (e)  the  said-  defendant  to  replace,  in 
the  name  of  the  said  plaintiff  in  the  said  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  said  sum  of  — I  consolidated  bank  long 
annuities,  according  to  the  said  promise  and  undertaking  of  the  said  defend- 
ant ;  yet  the  said  defendant,  not  regarding  his  said  promise  ai^l  undertaking, 
but  contriving,  and  craftily  and  subtly  intending  to  deceive  and  defraud  the 
said  plaintiff,  in  this  behalf,  did  not  nor  would,  [in  nine  months  after  the 
making  of  his  said  promise  and  undertaking,]  or  at  any  time  since,  replace 
in  the  name  of  the  said  plaintiff,  in  the  boofca  of  the  Governor  and  Company 
of  the  Bank  of  England,  the  said  sum  of  — /.  consolidated  bank  long  annm- 
ties,  or  any  part  thereof,  but  bath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses  so  to  do ;  and  the  said  consolidated  bank  long  an- 
nuities still  remain  wholly  unreplaced  as  aforesaid.  And  the  said  plaintiff 
further  saith,  that  if  the  said  consolidated  bank  long  annuities  of  the  said 
•  plaintiff  had  remained  and  continued  standing  on  the  books  of  the  said  Gov- 
ernor and  Company,  in  the  name  of  the  said  plaintiff,  the  interest  or  pro- 
duce thereof  woula  have  amounted  in  the  whole  to  a  large  sum  of  money,  to 
wit  the  sum  of  — /.  [state  enough]  whereof  the  said  defendant  afi;erward3,  to 
wit^on  the  day  and  year  last  aforesaid,  at,  &c.  had  notice;  nevertheless  the 
said  defendant  further  disregarding  his  said  promise,  and  undertaking,  hath 
not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said  |flaintiff  the 
amount  of  the  said  interest  or  produce,  or  any  part  thereof,  but  hath  hith- 
erto wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  dbf  to 
wit,  at,  A;c.  {venue)  aforesaid. — [Add  money  counts^  interest  count,  account 

stated,  and  breach,'] 

« 

(e)  Such  reqaeBi  would  twem  unnecessary. 
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Fot  that  ifhertas  heretofore,  to  wit,  on,  ic.  {date  of  bUt)  at,  Ac.  {venue)    ^oa  not 
eoDsideration  that  the  said  plaintiff,  at  the  special  instance  and  request,  ^^k!"^ 
the  said  defendant,  would  indorse  and  deliver  to  the  said  defendant  'a  cer-  p^,  ^q^' 
bill  of  exchange,  bearing  date,  to  wit,  the  same  day  and  year  aforesaid,  discount- 
drawn  by  the  said  plaintiff  upon  one  E.  F.  whereby  he,  the  said  plain-  ^^  *  ^^^ 
requested  the  said  E.  F.  (two)  months  after  the  date  thereof,  to  pay  to  change, 
the  said  plaintiff's  order,  the  sum  of — I  for  value  received,  to  be  dis-  which  ' 
rted  by  the  said  defendant  for  the  said  plaintiff;  and  also  in  considera- PJ^i'J^^ff 
that  the  said  plaintiff  had  then  and  there  agreed  to  pay  and  allow  to  the  ^^^  Iq""^^ 
defendant,  a  certain  sum  of  money,  for  interest  or  discount  upon  the  fendant  fbr 
^fiomof — /.  in  the  said  bill  of  exchange  specified,  at  and  after  the  rate  tl^atpur- 
iL  per  cent  until  the  said  bill  of  exchange  would  become  due  and  paya-  ^'^^  ^^'' 
woording  to  the  tenor  and  effect  thereof;,  [and  also  in  consideration  that 
aid  phintiff  had  then  and  there  agreed  to  take,  accept,  and  receive  of 
from  the  said  defendant,  in  part  of  the  said  sum  of  money  in  the  said 
of  exchange  specified,  between  — /.  and  — /.  worth  of  certain  goods  and 
andize,]  {omit  this  statement  between  the  brackets ^  if  not  according 
!Kf),  he  the  said  defendant  undertook,  and  then  and  there  faithfhlly 
the  said  plaintiff  to  discount  the  said  bill  of  exchange  by  delivering 
said  plaintiff,  in  part  of  the  said  sum  of  money  in  the  said  bill  of  ex- 
specified,  between  — /.  and  — /.  worth  of  certain  goods  and  merchan- 
and  advancing  and  paying  the  said  plaintiff  the  residue  of  the  said  sum 
lej  in  the  said  bill  of  exchange  specified,  within  a  certain  time,  which 
flinoe  eliq)sed,  {let  these  averments  agree  with  the  facts)  and  the  said 
tiff  in  fiict,  says,  that  he,  confiding  in  the  said  promise  and  undertak- 
•f  4e  said  defendant,  did  afterward,  to  wit,  on  the  day  and  year  afore- 
indorse  and  deliver<jthe  said  bill  of  exchange,  to  the  said  defendant,  to 
>t,  &c.  {venue)  aforesaid ;  and  he  the  said  plaintiff  hath  always  hitherto 
leadyomd  willing  to  pay  and  allow  to  the  said  plaintiff  the  said  sum  of 
.  far  interest  or  discount  as  aforesaid,  and  to  take,  accept,  and  receive, 
fit)m  t^e  said  defeodant,  in  part  of  the  said  sum  of  — /.  in  the  said 
exchange  specified,  between  — I,  and  — /.  worth  *of  goods  and  mer-  [  *278  ] 
as  aforesaid,  to  wit,  at,  &c.  aforesaid;  whereof  the  said  defendant 
Is,  to  wit  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {venue) 
id,  had  notice.     And  although  the  said  defendant  did,  on  the  day  and 
aforesaid,  at,  &c.  aforesaid,  in  part-performance  of  his  said  promise  and 
ing,  in  part  discount  the  said  bill  of  exchange,  by  advancing  and 
to  the  said  plaintiff  the  sum  of  — L  part  of  the  said  simi  of  money  in 
bill  of  exchange  specified,  yet  the  said  defendant,  not  regarding  his 
pomise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
the  said  plaintiff  in  this  behalf  did  not  nor  would,  although  he  was  * 
to  wit,  on  the  day  and  year  aforesaid,  at,  <fec.  {venue)  aforesaid, 
by  the  said  plaintiff  so  to  do,  within  such  time  as  aforesaid,  or  at 
anerwards,  deliver  to  the  said  plaintiff  between  — /.  and  — /.  worth 
and  merchandize,  or  any  goods  and  merchandiase  whatsoever,  ift  part 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  pay  and 
to  the  said  plaintiff  the  residue  of  the  said  sum  of  money  in  the  said 
exchange  specified,  or  any  part  thereof,  but  hath  hitherto  wholly    • 
and  neglected  so  to  do ;  and  the  residue  of  the  said  sum  of  money  in 

See  1  New  Rep.    488;  6  East,  888;  2      850,  for  not  accounting  for  the  proceeds  of  a 
r.  482.    See  a  foitn  of  declaration,  post,      bill  delivered  to  defendant  to  get  dir*onnted. 
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FOR  NOT   the  said  bill  specified,  to  wit,  the  sum  of  — L  still  remaiim  wholly  doe  and 
ucqTulll.  ^^P^^  *^  ^^^  ^^^  plaintifiF,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  anolher 

count  on  an  executed  consideration^  and  money  had  and  received^  account 

stated^  and  breach  J] 


[  *279  ] 

ON  WA»- 
BANTOB. 

On  a  war- 
ranty of  a 
horse,  &c. 
to  be 
Bound,  &c. 

ig)' 


*XXn.  ON  WARRANTIES, 

For  that  whereas  heretofore,  to  wit,  on,  Ac.  {day  of  sale,  or  abotU'  ?/) 
at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendant,  would  buy  of  the  said  defendant, 
a  certain  horse  [or  dog,  &c.  at  and  for  a  certain  price  or  sum  of  money,  to 


(^)  As  to  actions  for  breaches  of  warrantieB 
in  general,  see  1  Yin.  Abr.  tit.  Act  Case  De- 
ceit, P.  b.  1;  1  Com.  Dig.  action  on  the  case  of 
a  Deceit,  A.  8;  2  East,  446;  Chit  jyn.  Contr. 
188,  &o.  See  old  precedents,  Morgan,  256. 
Heme,  92.  It  was  formerly  more  usrml  to  de- 
obire  in  case  than  in  assumpsit  DougL  18; 
but  of  late  assumpsit  is  most  usual.  See  2 
East,  451,  452.  See  the  forms  in  case,  poet, 
679,  and  3  Wils.  40. 

(And  see  a  declaration  m  cose  and  law  re- 
lating to  warranties.  1  Adol.  &  £1.  508.)  If 
there  was  no  warranty,  but  a  written' contract, 
and  a  fiilse  representation,  the  declaration 
should  be  in  case  for  tlie  deceit,  4  Camp.  22; 
12  East,  11,  and  see  further,  for  precedent  and 
law,  post,  697;  and  in  some  cases,  though 
there  be  a  warranty  and  stipulation  that  yen- 
.dor  will  take  the  article  back,  yet  vendee  may 
sue  for  the  deceit     2  Stark.  162. 

A  warranty  on  the  sale  of  a  persofial  chat- 
tel, as  to  the  riffhi  thereto,  is  generally  implied. 
2  BhL  Com.  451 ;  8  Id.  166;  8  T.  R.  67;  Peake, 
C.  N.  P.  94;  Cro.  Jac.  474.  1  Rbl.  Ab.  90;  1 
Salk.  210;  Dougl.  18,  but  not  as  to  the  right 
of  real  property,  (Dougl.  654;  2  B.  A:  P.  18; 
8  B.  &  P.  166)  if  a  regular  conveyance  has 
been  executed,  6  T.  R.  626.  A  warranty  how- 
ever, of  the  soundness,  goodness,  quality,  or 
value  of  a  horse,  or  other  personalty  is  not 
implied  on  the  sale  or  exchange  thereof,  3 
Cami^.  851;  2  East,  314;  8  Bla.  Com.  451;  8 
Bla..Com.  165;  2  Rol.  Rep.  4;  F.  N.  B.  94. 
But  there  is  an  implied  warranty  that  goods 
are  of  a  merchantable  quality,  where  the  ven- 
dee has  had  no  opportunity  before  or  at  tLe 
time  of  the  sale  of  inspecting  them,  4  Campb. 
144.  So  if  a  person  sells  an  article  he  thereby 
warrants  that  it  is  merchantabie,  that  is,  fit  for 
some  purpose.  If  he  sells  it  for  a  particular 
purpose,  he  thereby  warrants  it  fit  for  that  pur- 
pose. Upon  such  principles  therefore,  if  a  man 
sells  a  horse  gcnenilly,  he  warrants  no  more 
than  it  is  a  horse;  but  if  the  vendee  asks  for  a 
carriagevhorse,  or  a  horse  to  carry  a  fomale  or 
a  timid  and  infirm  rider,  he  who  sells  under- 
takes, on  every  principle  of  honesty,  that  it  is 
fit  for  the  purpose  indicated.  See  per  Best,  C.  J ; 
6  Bingh.  544.  Sa  if  beer  be  sold  to  be  consum- 
ed at  Gibraltar,  ^o  sale  is  au  affirmation  that 
it  is  fit  to  go  so  &r.  4  Campb.  160.  6  Taunt 
108.    And  in  the  case  in  4  B.  &  0.  115.    6  D. 


&  R.  208,  &  C»  Abbott,  C.  J.  observed,  "  that 
on  the  trial  it  occurred  to  him  if  a  person  sold 
a  commodity  for  a  particular  purpose,  he  must 
be  undentood  to  warrant  it  reasonably  fit  and 
proper  for  such  purpose,  and  that  he  was 
still  strongly  inclined  to  awdhere  to  that  opin- 
ion," but  some  of  his  learned  brothers  tfaong^ht 
difi^ntly.  A  warranty  may  be  implied  from 
the  production  of  a  sample,  in  a  parol  sale  by 
sample;  4  Campb.  22,  144,  169;  4  B.  &  A. 
887;  8  Stark,  82,  and  see  note;  and  if  tlie 
bulk  of  the  goods  do  not  correspond  witii  the 
sample,  it  would  be  a  breach  of  the  warranty. 
If  the  contract  describe  the  goods  as  of  a  par- 
ticular denomination,  there  is  an  imptied  war- 
ranty that  they  shall  be  of  a  merchantable 
quality,  of  the  denomination  mentioned  m  the 
contract,  4  Campb.  144;  3  Chit  Com.  Law, 
808.  1  Stark.'^04.  4  Taunt  853;  5  B.  &  A. 
240.  In  all  eontraots  for  the  sale  of  proTiaians 
there  is  an  implied  contract,  they  sl^all  be 
wholesome.  1  Stark.  884;  2  Campb.  391;  8 
Campb.  286.  If  goods  are  ordered  to  be  man- 
ufootured,  a  stipulation  that  they  shall  be  prop- 
er is  implied.  4  Campb.  144;  6  Taunt  108; 
especially  if  for  a  foreign  market,  4  Oampb. 
169;  6  Taunt  108.  See  a  form,  post,  282.^, 
An  implied  warranty  will  arise  fh>m  tlbe  non-'' 
observance  of  an  usage  in  specifying  defoets,  4 
Taunt  847.  Holt,  C.  N.  P.  95,  and  see  4  B. 
&  C.  110, 114. 

A  simple  affirmation,  or  assertion  by  the  ven- 
dor as  to  the  value  or  quality  of  the  goods  does 
not  amomit  to  a  warranty  unless  it  be  made  and 
received  as  such,  although  the  purchaser  may 
have  bought  the  goods  on  the  fiuth  of  such  n^ 
oommen<kktion,  Cro.  Jac.  4  BoL  Ab.  101.  Chit, 
jun.  Contr.  185,  and  in  many  cases  the  posi- 
tive recommendation  of  the  seller  is  not,  from 
the  nature  of  the  case,  to  be  regarded  as  « 
warranty,  but  merely  as  an  expression  of  his 
belief  and  opinion  on  a  matter  of  which  he 
could  have  no  certiun  knowledge,  and  on  which 
the  purchasers  were  generally  capable  of  form- 
ing an  opinion,  Chitty  Jun.  Contr.  135.  Thus 
where  the  defendant  not  knowing  the  age  of  a 
horse,  but  having  a  written  pedigree  wUch  he 
received  with  him,  sold  hira  as  a  horse  of  the 
age  stated  in  the  pedigree,  at  the  same  tune 
stating  tliat  it  was  his  source  of  information. 
Lord  Kenyon  held  this  was  no  warranty.  Peake 
Rep.  123;  2  Epp.  572,  and  see  •>  B.  &  Alb.  210. 
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int,  the  sum  of — I.  to  be  therefore  paid  to  the  said  ^plaintiff,  he  the  said  de-  ^^  ^^^ 
IndaDt  undertook,  and  then  and  there  faithfully  promised  tiie  said  plaintifiF  *^^^"^ 

Ihtthe  said  horse  [or  dog,  &c.]  then  [was  sound  (A).]  And  the  said  plaintiff 

* 

long  worked,  the  purchaser  cannot  recoyer  lack 
the  purchase  money  on  the  count  for  money 
had  and  received.  1  T.  R.  186;  6  East, 
449;  7  East,  274;  2  Campb.  410;  1  New 
Rep.  860,  and  in  all  cases  the  vendee  should 
object  within  a  reasonable  time,  otherwise  a 
strong  presumption  arises  that  the  article,  at 
the  time  of  the  sale,  corresponded  with  such 
warranty,  and  the  plaintiff  is  called  upon  to 
give  the  strictest  proof  of  the  breach,  9  B.  & 
C.  265;  1  J.  B.  Moore,  106.     1  H.  Bla.  19. 

When  the  purchaser  has  not  returned  the 
goods,  or  endeavored  to  do  so  within  a  reason- 
able time  after  the  sale  on  account  of  the 
breach  of  the  warranty,  or  cannot  return  the 
goods  or  horse  in  the  same  state  by  reason  of 
doctoring,  &c.  8  Esp.  82;  5  East,  462,  he  has 
no  defence  to  an  action  by  the  vendor  for  the 
price,  but  must  pi^eed  in  a  cross  action  on  the 
wan»nty,  1  T.  R  186.  6  Eaat,  449;  7  Id, 
274;  2  Campb.  410;  1  N.  R.  260;  3  E^.  Rep. 
82;  4  Esp.  Kep.  95,  and  it  seems^  if  the  ven- 
dee has  accepted  a  bill  or  given  any  other  se- 
curity, the  breach  of  warranty  is  no  defence  to 
an  action  thereon,  but  he  must  proceed  by  cross 
action,  2  Taunt.  2;  1  Stark.  51;  8  Campb.  88, 
S.  C;  14  East,  4B6;  8  Stark.  175,  but  this 
seems  otherwise  when  the  purchaser  has  re- 
turned, or  endeavored  to  return  the  goods  in  a 
reasonable  time  after  the  sale,  see  2  Taunt.  2; 
14  East,  484;  8  Campb.  88;  Peake,  C.  N.  P. 
88.  (2  B.  &  Adol.  456;  4  Nev.  &  M.  195.) 
In  a  late  case  whereby  a  contract  of  sale  of 
cinq-foin  teed,  the  vendor  warranted  it  to  be 
new  growing  seed;  and  soon  after  the  sale,  the 
buyer  was  told  it  did  not  correspond  with  the 
warranty,  and  he  afterwards  sowed  part,  and 
sold  the  residue,  but  which  being  unproduct- 
ive was  never  paid  for,  it  was  HUbld  the  buyer 
might  defend  an  action  fer  the  price  of  the  ^ 

seed,  by  showing  the  breach  of  the  warranty, 
and  that  the  seed  was  good  for  nothing,  9  B. 
&  C.  259. 

For  what  damage  defendant  is  liable  in  this 
action,  post,  281,  note.  (Evidence.  A  prior 
vendor  who  warranted  on  his  sale  to  the  de- 
fendant is  not  a  competent  witness  for  the  de- 
fendant in  an  action  by  a  purchaser  from  him 
on  a  warranty.  Bliss  v.  Mountain,  1  Mood.  & 
Rob.  802.) 

{k)  This  form  may  readily  be  applied  to  any 
description  of  warraiity,  as  that  tibe  horse  was 
"  free  from  vice,*'  &c.  The  warranty  must  be 
described  accurately,  and  co-extensive  with  the 
breach  complained  of.  If  any  conditional  or 
exceptional  terms  be  used,  they  must  be  follow- 
ed in  setting  out  the  contract.  Thereibre  if  a 
horse  be  warranted  sound,  every  where  except 
a  kick  on  the  leg,  the  exception  must  be  stated, 
4  B.  &  C.  446.  What  a  variance,  2  D.  &  R. 
10,  7  Taunt.  405;  1  J.  B.  Moore,  109;  4  B.  & 
C.  108.  (See  Heming  ».  Parry,  6  Carr.  &  P. 
589,  Where  Anderson,  B.  observed  on  Jones  v. 
Cowley,  6  D.  &  I^yl,  688.)    . 


jon.  Contr.  135;  1  Bingh.  844.  (In  the 
i  OK  in  4  Cu.  &  P.  46,  it  was  decided,  that  if 
t|xnoo,st  the  tune  of  selling  a  horse,  say, 
i  */«wr  warranty  bviheU  aaund  at  far  at  I 
bov,"  this  is  a  qualified  warranty,  and  may 
jitaed  on  even  in  atsumptit,  showinir  that 
HBpUntiffkDew  of  the  unsoundness.     Sed 

ifeocnl  warranty  will  not  extend  to  guard 

a§t  defects  tiiat  are  plain  and  obvious  to 

BBMS  of  the  purchaser.    As  if  a  horse  be 

perfect,  and  wants  an  ear,  or  a  tail, 

2  Bk  Com.  165;  1  Salk.  211.     But  if  on 

ak  of  a  horse,  the  seller  agree  to  deliver 

und  and  free  from  blemish  at  the  expira- 

of  a  Bpedfied  period,  the  warranty  is  broken 

•fult  in  the  horse  when  delivered,  although 

defect  existed  and  was  apparent  or  obvi- 

il  the  time  of  the  sale.    2  Bingh.  188.    As 

ak  of  goods  with  aU  feults,  see  5  B.  & 

M    3  Campb.  154. 

a  horse  has  been  warranted  sound, 

iDfirmity  rmdering  it  unfit  fer  immediate 

'  aa  unsoundness;  it  is  not  necessary  the 

ahoald  be  of  a  permanent  nature,  1 

127,  and  a  warmnty  of  soundness  is 

if  the  disease  existed  in  the  constitn- 

the  animal  at  the  time  of  the  sale,  al- 

itB  &tal  appearance  could  not  be  dis- 

aod  did  not  appear  until  two  months 

' ,  1  R.  &  M.  136.    A  cough  of  aper- 

natore  is  an  unsoundness,  2  Chit.  Rep. 

A  nerved  horse  is  unsound,  1  R.  &  M. 

*Bnt  crib  biting.  Holt,  C.  N.  P.  680,  or 

,  2  (^pb.  523,  do  not  of  themselves 

an  unsoundness;  but  if 'the  roaring 

neh  a  nature    as  to  incommode  the 

vhen  pressed  to  its  speed,  it  is  an  un- 

,  2  Stark.  81.     It  is  a  disputed  ques- 

^Rtber  thrushes,  splints,  or  guidding  to 

ueoondness,  2  Camp.  524,  n.      (Bad- 

*  abape '  of  a  horse  is  not  unsoundness, 

it  might  occasion  lameness  from  bad- 

If  action,  1  Mood.  &  Rob.  299.)    The 

of  unsounc&iesB  is  for  the  opinion  of 

,  7  Taunt  158.     8  J.  B.  Moore,  82. 

P^ke,  HilUard  v.  Orbell,  sittings 

,11  June;  1884,  Times,  12  June, 

a  horse  is  warranted  sound,  and  turns 

,  the  purchaser  has  no  right  to 

!iUm  unless  the  warrant  v  was  fraudu- 

iht  ooily remedy  is  an  action  on  the  war- 

^  ^  Tbk  has  been  lately  settled,  but  the 

bapresrion  ftrmerly  among  the  profes- 

'  now  amongst  all  others,  is  that  the 

is  to  return  the  horse," — ^referring 

V.  Blay,  2  B.  &  Ad.  456. 

otherwise  stipulated,  an  action  for 

of  tparraniy  may  be  supported 

Rturaing  the  horse,  or  even  giving 

^  the  unsoundness,  and  although  the 

',  have  r&i«>ld  the  horse.    1  Hen.  Bla. 

».  186;  2T.  R.  745;  9  B.  &  Cres.  265. 

the  horse  be  returned  as  soon  as  the 

B  diseoiered,  or  if  the  horse  has  b^n 
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avers,  that  he  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
Tcndant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &a  {vaiue) 
aforesaid,  buy  the  said  horse  [or  dog,  &c.]  of  the  said  defendant,  and  then 
and  there  paid  him  for  the  same  the  said  sum  of  monej^  nevertheless,  the  said 
defendant,  contriving  and  fraudulently  intending  to  mjure  the  said  plaintifij 
[  *281  ]  (lid  not  perform  or  regard  his  said  ^promise  and  undertaking,  so  by  him  made 
as  aforesaid,  but  thereby  craftily  and  subtly  deceived  and  defrauded  the  said 
plaintiiTin  this,  to  wit,  that  the  said  horse,  [or  dog,  &c.]  at  the  time  (t)  of 
the  making  of  the  said  promise  and  undertaking  of  the  said  defendant  was 
not  [sound J  but,  on  the  contrary  thereof,  was  at  that  time  [unsound  (^')], 
whereby  the  said  horse  [or  dog,  Ac]  became  *and  was  of  no  use  or  value  to 
the  said  plainti£f ;  and  he  the  said  plaintiff  hath  been  put  to  great  charges 
and  expense  of  his  monies  in  and  about  the  feeding,  keeping,  and  taking 
care  of  the  said  horse  (/),  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — /.  to  wit,  at,  &c.  {ventie)  aforesaid. 

Booond  And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 

count  on  an  (vefine)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
oon^deim-   i^^^^<^  ^^'^  request  of  the  said  defendant,  had  then  and  there  (m)  bought  of  - 
two.  the  said  defendant  a  certain  other  horse,  at  and  for  a  certain  other  price  or 

sum  of  money  then  and  there  agreed  upon  between  the  said  plaintiff  and  the 
said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faithful- 
ly promised  the  said  plaintiff,  that  the  said  last-mentioned  horse,  at  the  time 
of  the  said  sale  thereof  was  sound ;  nevertheless,  the  said  defendant,  contriv- 
ing and  intending  to  injure  the  said  plaintiff,  did  not  regard  his  last-mention- 
ed promise  and  undertaking,  but  thereby  craftily  and  subtly  deceived  and 
defrauded  him  of  this,  to  wit,  that  the  said  last-mentioned  horse,  at  the  time 
of  the  said  sale  thereof  was  not  sound,  wherebv  the  said  last-mentioned  horse 
then  and  there  became,  &c. — [Conclude  as  tn  the  first  coutU  from  iht^^ 
and  add  cou7its  for  horse-keep  as  ante^  59,  if  there  were  any  cofitract  io 
that  effect,  and  the  money  counts,  and  accounts  stated,  and  breach."] 

On  a  war-  For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  co?itract  or  about  it) 
wu^Ls  ^^'  ^^*  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
on  an  ex-  and  request  of  the  said  defendant,  would  deliver  to  the  said  defendant  a  cer- 
change  of  tain  horse  of  the  said  plaintiff,  of  great  value,  and  would  also  pay  to  the  said 
borBe8(fi).  jgfgu^jjii;  a  certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money 
of  Great  Britain,  in  exchange  for  a  certain  mare  of  the  said  defendant,  he 


(i)  This  neceflBaiy. 

(k)  Tha  particular  description  of  unsound- 
nesB  need  not  be  stated,  it  being  a  rule  in  plead- 
ing, that  the  breach  may  in  general  be  assign- 
ed in  the  negative  of  the  wox^  of  the  contract, 
Com.  Dig.  Pleader,  C.  45;  2  Saund.  481  b; 
8  T.  R.  807;  9  Co.  60  b;  Ante,  vol.  i.  291, 
&o. 

(/)  When  not  recoverable,  see  2  Campb.  82; 
2  Chittj's  Rep.  416.  If  the  horse  has  not  been 
tendcroi  to  the  defendant  the  plaintiff  cannot 
recover  damages  for  the  expense  of  his  keep. 
1  Taunt.  560.  But  where  there  has  been  an 
express  warranty,  and  the  plaintiff  relying 
thereon,  had  re-suld  the  horse  with  a  similar 
warranty,  and  being  sued  thereon  by  his  ven- 
dee, offers  the  defense  to  his  vendor,  who  gives 


no  direction  to  the  action,  the  plainUff.  may  r&- 
oover  the  costs  of  his  defense,  as  part  of  the 
damages  occasioned  by  the  breach  of  warranty 
7  Taunt  158;  1   J.  B.   Moore,  lOC;  1  B.  & 
M.  486;  8  Taunt  585. 

.(ot)  IVin.  Ab.  578. 

(n)  When  not  necessary,  see  9  East,  S49. 
Generally  speaking,  as  in  a  contract  of  Ealc, 
there  is  no  implied  warranty  in  tho  exchange 
of  one  commodity  for  another,  8  Campb.  351 ; 
see  ante,  279,  notes.  In  a  contract  for  the  ex- 
change of  a  watch  for  candlesticks  warranted 
silver,  the  owner  of  the  watch  cannot  recover, 
it  back  though  the  warranty  be  iklsc,  8  Camp. 
299;  see  a  precedent,  ante,  274,  for  not  paying 
money       an  exchange  of  horses 
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8ud  defendant  undertook,  and  then  and  there  fiithfully  promised  the  Raid  ^^  ^*^' 
F,  that  the  said  mare  of  the  said  defendant  was  then  and  there  sound :    ^^'^'^^^ 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
kid,  at,  &C.  (venue)  aforesaid,  deliver  to  the  said  defendant  the  said 
of  the  said  plaintiff,  and  did  also  then  and  there  pav  to  the  said  defendant 
snm  of  — /.  in  exchange  for  the  said  mare  of  the  said  defendant ;  yet 
nid  defendant  contriving,  and  fraudulently  intending  to  injure  the  said 
itill^did  not  perform  or  regard  his  said  promise  and  undertaking;  but 
^j  craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  the 
mare,  at  the  time  of  the  making  of  the  said  promise  and  undertaking 
said  defendant  as  aforesaid,  was  not  sound,  but  on  the  contrary  thereof 
that  time  unsound,  whereby  tiie  said  mare  became  and  was  of  no  use  or 
to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  whereby 
[Sitite  special  damage^  if  any^  by  expense  of  feeding^  ifc.  as  afite, 
.J    And  whereas  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Second 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  spe-  count  on  an 
[instance  and  request  of  the  said  defendant,  had  then  and  there  delivered  ^j^^^ 
^id  defendant,  a  certain  other  horse  of  the  said  plaintiff,  of   great  tion. 
and  had  also  paid   to  the    said  defendant,  a  certain  other  sum  of  [  ^282  1 
f,  to  wil,  the  sum    of  — L  in  exchange   for   a  certain    other   mare 
said  defendant,  he  the   said  defendant    then  and  there  undertook 
dien  and   there  &ithfully  promised  the   said  plaintiff  that    the   said 
ktioned   mare,  at  the  time  of  such  last-mentioned  exchange,,  was 
yet  the  said  defendant,  contriving  and  intending  to  injure  the  said 
did  not  perform  or  regard  his  said  last-mentioned  promise  and  un- 
ing ;  but  thereby  craftily  and  subtly  deceived  the  said  plaintiff  in  this, 
thakt  the  said  last-mentioned  mare,  at  the  time  of  the  said  last-men- 
ezchange,  was  not  sound,  but  w^  at  that  time  unsound,  and  thereby 
and  was  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 
ui — [Add  statement  of  the  damage  and  the  common   counts,  as 
ouif  ante,  281.] 


that  whereas,  heretofore  to  wit, 
\penue)  in  consideration  that  the 
of  the  said  defendant,  had 

note,  ante,  279.     See  other  forms, 

482;  1  Guapb.  190;  2  East,  814. 

fUfA  eaJe  oi  goods  by  sample,  an  im« 

tj  ftriaes  that  they  shall  correspond 

L^e.    4  B.  &  A.  387;  8  Stark.  82, 

4  Ounpb.  22.    Bat  this  is  not  so 

\b  by  sample;  4  Campb.  144, 

Cbunpb.  22.    And  upon  a  sale  of  goods 

the  law  does  not  raise  an  implied 

tiMii  th«  goods  should  be  merchanta- 

a  fiur  merchantable  price  were  giv- 

there  be  a  latent  defect  then  existing, 

to  the  seller,  and  without  fraud  on 

tbe  seller  is  not  answerable,  though 

tarn  oat  to  be  unmerchantable,  and 

is  aitiBfi«d,-if  the  sample  answers 

tSie  eommodlty  in  bulk.     2  East,  814. 

do  not  oorrespon<{  with  the  sam- 

eodeeis  not  bound  to  complete  the 

on  being  allowed  a  oompensalion  for 


on,  &c.  (^day  of  sale  or  about  it)  at, 

said  "^plaintiff,  at  the  special  instance 

then  and  there  undertaken  and  faiths 

the  inferiority,  notwithstanding  a  usage  in  the 
trade  to  that  effect  1  Campb.  118.  Where  a 
purchaser  finds  that  the  commodity  does  not 
accord  with  the  order,  and  is  unfit  fer  his  pur- 
pose, he  should  immediately  return  it,  or  give 
notice  to  the  yendor  to  take  it  back.  1  Campb. 
198;  7  Vesl  247.  And  after  an  action  has 
been  brought  for  the  value  of  goods  fdmished 
at  a  stipulated  price,  and  the  purchaser  does 
not,  either  in  bar  of  the  action,  or  to  reduce 
the  damages,  object  to  the  quality  of  the  good8» 
but  allows  the  seller  to  recover  the  full  price 
agreed  upon,  he  cannot  maintain  a  cross  action, 
on  the  ground  of  the  goods  bdng  of  a  bad 
quality,  and  unfit  for  the  purpose  for  which 
they  were  ordered.  1  Campb.  190.  aemb.  In 
an  action  for  tlie  price  of  goods  ordered  by  de- 
fendant which  are  sent  to  the  purchaser,  and 
immediately  returned,  it  lies  upon  the  plaintiff 
to  show  that  the  articles  correspond  with  the 
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•  OH  WA»-  fully  promised  the  said  defendant  to  buy  of  him  divers  goods  and  merclua- 
MASTOB,  ^^^  ^  ^j^^  ^^  [here  describe, the  goods  generally y\  for  certain  lai^ 
prices  then  and  there  agreed  upon  by  and  between  the  said  plaintiff  and  t^ 
said  defendant,  amounting  together  to  a  large  sum  of  money,  to  wit,  the  smn 
of  — L  of  lawful  money  of  ureat  Britain,  he  the  said  defendant  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff,  to  furnish  such  goods 
and  merchandize  as  aforesaid,  properly  preserved  and  packed  up  for  the  East' 
Indies  aforesaid,  and  to  pack  them  properly  for  the  said  voyage  :  and  the  said 

Slaintiff  in  fact  says,  that  although  lie,  confiding  in  the  said  promise  and  un- 
ertaking  of  the  said  defendant,  did  afterwards,  to  wit  on  the  day  aitd  year 
aforesaid,  at,  jcc.  {venue)  aforesaid,  buy  of  tlie  said  defendant  a  large  quan- 
tity of  goods  and  merchandize,  as  and  for  the  same  goods  and   merchandize 
so  agre^  to  be  bought  as  aforesaid,  and  which  the  said  defendant  then  and 
there  supplied  and  furnished  to  the  said  plaintiff,  as  and  for  such  goods  and 
merchandize,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking,  did  not  or  would,  although  ofl»i 
requested  so  to  do,  furnish  such  goods  and  merchandize  as  aforesaid,  fit  to  be 
sent  to  the  East  Indies  as  aforesaid,  or  pack  them  properly  for  the  said  voy- 
age, according  to  his  said  promise  and  undertaking  so  made  as  aforc^id,  but 
wholly  neglected  and  refused  so  to  do,  and  therein   made  default ;  and  then 
and  there  so  negligently  and  improperly  conducted  and  behaved  himself  in 
and  about  the  furnishing  and  packing  of  the  said  goods  and  merchandize,  that 
the  same,  by  reason  thereof,  were  wholly  unfit  for  the  purpose  aforesaid,  and 
thereby  the  said  plaintiff  not  only  lost  all  the  benefit,  profit  and  advantage 
[  ♦284  ]  i^hich  he  otherwise  might  and  would  have  ^derived  and  acquired  from  the 
purchase  of  the  said  goods  and  merchandize,  but  also  was  put  to  great  ex- 
pense of  his  monies,  to  wit,  — /.  in  and  about  the  shipping  and  conveying  of 
the  same  to  the  East  Indies  aforesaid,  in  and  about  other  expenses  relating  to 
the  same ;  and  was  also  put  to  great  expense,  loss,  and  inconvenience,  in  and 
about  the  sale  and  disposal  of  the  said  goods  and  merchandize,  and  sustained 
great  loss  and  damage  on  occasion  of  his  not  being  able  to  sell  or  dispose  of 
Second       the  Same,  at,  &c.  aforesaid.     And  whereas  heretofore,  to  wit,  on,  &c.  at,  <fec. 
notwil^ff  aforesaid,  in  consideration  that. the  said  plaintiff,  at  the  like  special,  &c.  of 
goods,  &c.  the  said  defendant,  had  then  and  there  undertaken,  and  to  said  defendant 
that  were    faithfully  promised  to  buy  of  him  divers  other  goods  and  merchandize,  to  wit, 
TOT^  to    ^^'  L^^  describe  the  goods,  fyc,  as  in  the  first  count,  ^  at  and  for  a  certain 
Gsent to    sum  of  money,  to  wit,  the  sum  of  — /.  of  like  lawful,  &c.  to  be  therefore 
foreign       paid  by  the  said  plaintiff  for  the  same,  he  the  said  defendant  undertook,  and 
markets.     ^  ^j^^  g^jj  plaintiff  then  and  there  faithfully  promised  to  furnish  such  goods 
and  merchandize  as  aforesaid,  as  were  reasonably  fit  and  proper  (p)  to  be  sent 
to  the  East  Indies  aforesaid.  And  the  said  plaintiff  in  fact  says,  that  although 
he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  did  buy  of  him  a  large  quan- 
tity of  goods  and  merchanaize,  as  and  for  the  said  goods  and  merchandise  so 
bought  as  aforesaid ;  and  the  said  defendant  then  and  there  supplied  and  fur- 
nished the  same  to  him  accordingly,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the 

• 

order  given.     1  Campb.  180.    If  the  floods  de-  unfit  ft>r  nse.     2Id«  411. 

livered  are  generally  the  same  as  those  con-  (  p)  That  an  implied  warranty  in  general 

tracted  for,  and  have  been  paid  for  by  the  pur-  arises  on  the  part  of  the  seUer,  that  the  article 

chaser,  the  price  cannot  be  recovered  back  in  sold  shaU  be  reasonably  fit  and  proper  for  the 

on  action  for  money  had  and  received,  as  up-  purpose  for  which  it  is  sold.     See  4  B.  &  (Tres. 

on  a  failure  of  consideration,  however  bod  their  108;  G  D.  &  R.  200,  S.  C;  5  Bingh.  538;  Ante, 

quality  may  be,  and  although  they  are  quite  279,  note. 
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OH  WA&- 

banths. 


Third 
count,  like 
to  second, 
but  on  an 
executed 
Gondden- 
tiipn. 


defeidant  not  regarding  his  said  last-mentioned  promise  and  undertaking, 
and  there  craftily  and  subtly  deceived  and  defrauded  the  said  plainti£f  in 
to  wit,  that  the  said  last-mentioned  goods  and  merchandize  M^ere  not, 
they  were  so  furnished  and  supplied  as  aforesaid,  reasonably  fit  or  pro- 
)  be  sent  to  the  East  Indies  as  aforesaid,  but  on  the  contrary  thereof, 
tiien  and  there  wholly  unfit  for  that  purpose,  and  by  reason  thereof,  the 
pluntiff  hath  not  only  lost  all  the  benefit,  profit,  and  advantage  which  he 

might  and  would  have  "^derived  a^d  acquired  from  the  said  last-  [  '*^285  ] 
bargain,  but  also  confiding  in  the  said  last-mentioned  pro- 
and  undertaking  of  the  said  defendant,  on,  &c.  aforesaid,  at,  &c.. 
expended  divers  large  sums  of  money,  in  the  whole  amounting 
large  som  of  money,  to  wit,  the  sum  of — /.  in  and  about  the  ship- 
hhI  conveying  and  insuring  of  the  said  last-mentioned  goods  and  mer- 
,  and  for  other  expenses  incurred  in  and  about  the  same  goods  and 
and  relating  thereto,  and  thereby  also  the  said  plaintiff  was  put 
t  expense,  loss,  and  inconvenience,  in  and  about  the  sale  and  disposal 
same  goods  and  merchandize,  in  the  East  Indies  aforesaid,  to  wit,  at, 
And  whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid 
ideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request 
8ud  defendant,  had  then  and  there  purchased  of  the  said  defendaiit  a 
qoantity  of  goods  and  merchandize,  to  wit,  Ac.  [here  describe  as  a/ore- 
',  at,  and  for  a  certain  large  sum  of  money,  then  and  there  agreed  to  be 
iff  the  same,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
promised  the  said  plaintiff,  that  the  said  last-mentioned  goods  and  mer- 
liie,  at  the  time  of  the  purchase  thereof,,  were  reasonably  good  and  fit 
Bent  to  the  Easf  Indies  aforesaid ;  nevertheless  the  said  defendant  con- 
and  fitiudulently  intending  to  injure  the  said  plaintiff  in  this  behalf, 
nor  would  perform  or  regard  his  said  last-mentioned  promise  and  un- 
80  by  him  made  in  manner  and  form  aforesaid,  but  thereby  craftily 
%  deceived  the  said  plaintiff,  in  this,  to  wit,  that  the  said  last-men- 
goods  and  merchandize  were  not,  at  the  time  of  the  said  purchase 
reasonably  good  or  fit  to  be  sent  to  the  Sast  Indies  aforesaid,  but  on 
thereofj  were  then  and  there  bad  goods  and  merchandize,  and 
imfit  to  be  sent  to  the  East  Indies  aforesaid  ;  and  by  reason  thereof 
plaintiff  hath  not  only  lost  all  the  benefit,  profit,  and  advantage  which 
might  and  would  have  derived  and  acquired  from  the  lai9t>-men- 
pnrchase,  but  also  confiding  in  the  said*  last>-mentioned  promise  and  un- 
Dg  of  the  said  defendant,  on  the  day  and  year  last  aforesaid,  at,  &c. 
0  aforesaid,  expended  divers  large  sums  of  money,  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  ^ — /.  in  and  about  the 
and  conveying  and  insuring  of  the  said  last-mentioned  goods  and 
iae,  and  for  other  expenses  incurred  in  and  about  "^the  same  and  re-  [  =^286  ] 

,  and  thereby  also  the  said  plaintiff  was  put  to  great  expense 
ivenience,  in  and  about  the  sale  and  disposal  of  the  same  goods  and 
,  in  the  East  Indies  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. — 
Wkmey  catifUs,  accounts  stated^  and  breach,] 

that  whereas  the  said  defendant  before  and  at  the  time  of  the  making  For  a  fiilae 
'  promise   and  undertaking  hereinafter  next  mentioned,  was  indebt-  ^*|^"*nfc 
e  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  ©f  England 
taoney  of  Great  Britain,  and  in  consideration  thereof,  and  that  the  said  note. 
"I,  at  ihe  special  instance  and  request  of  the  said  defendant,  would  ac- 
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oy  wAB>-  oept  and  receive  of  and  from  the  said  defendant,  in  part  8aia8&eti0n  and  pay- 
ment  and  discharge  of  the  said  debt  or  sum  of — I,  a  certain  piece  of  paper, 
as  for  a  certain  promissory  note  of  the  Goyemor  and  Company  of  the  Baid: 
of  England,  for  the  payment  of  the  sum  of — /.  to  the  bearer  thereof,  on  de- 
mand, he  the  said  defendant  undertook,  and  then  and  there  &ithfally  promis- 
ed the  said  plaintiff  that  the  said  piece  of  paper  was  a  good,  true  and  valid  pro- 
missory note  of  the  Governor  and  Company  of  the  Bank  of  England.  And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  defendant,  did  aften^ards,  to  wit,  on  the  day  and  year  afiire- 
.  said,  at,  &c.  {venue)  take,  accept,  and  receive,  of  and  from  the  said  defend- 
ant, the  said  piece  of  paper  in  part  satisfaction,  payment  and  dischatge  of  the 
said  sum  of  — /.  to  wit,  at,  &;c.  (venue)  aforesaid ;  yet  the  said  defendant 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behali^ 
did  not  perform  or  regard  his  said  promise  and  undertaking  so  by  him  made 
as  aforesaid,  but  thereby  craftily  and  subtly  deceived  and  defrauded  tiie  aaid 
plaintiff  in  this,  to  wit,  that  the  said  piece  of  paper  was  not  a  good,  true,  or 
valid  promissory  note  of  the  Governor  and  Company  of  the  Bank  of  £ng- 
hmd,  but  on  the  contrary  thereof,  was  a  bad,  forged,  and  invalid  note,  and  a 
piece  of  paper  of  no  use  or  value  whatever  to  the  said  plaintiff,  whereby  the 
said  plaintiff  hath  lost  and  been  deprived  of  the  use  and  benefit  of  the  said 
note,  and  of  the  said  sum  of  — I.  therein  mentioned,  for  which  he  accepted  and 
received  the  same,  of  and  from  the  said  defendant  as  aforesaid,  and  hath  been, 
and  is  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to 
wit,  at,  jcc.  {venue)  aforesaid. — [^Add  counts  far  the  original  debt — fnonef 
counts — and  account  stated,'] 


[  *287  ]       *XXIL  RELATING  TO  THE  SALE,  USE,  &c.  OF  REAL 

EELATDIO  PROPERTY. 

TO   TBS 
BALE,  USK, 

&c.  OF        For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (dby  of 
LANDS,  &o,  sale  or  about  it)  at,  Ac.  (^venue)  caused  to  be  put  up  aijd  exposed  to  sale,  by 

^^^  -    public  auction,  certain  premises,  to  wit, [describe  the  premises  sAort- 

an  estate  at  fyi  ^  ^  ^^^  particulars  of  sak,]  upon  and  subject  to   the  following 

pnblio  auc- 
tion for  not      (9)  See  Sogden's  Law  of  Vendors,,  &c.  ^h  purchaser  may  affirm  the  contract,  and  declai 
making  a     edit  205,   240.     See  jforms,  4  Taunt   834;  especially  for  the.  non-peribrmance  of  it,  by  do 
good  title     Plead.  A.  62.     (1  Chit  Gen.  Pract  295;  and  fendant,  and,  in  general,  recover  damages  b»> 
(9)*             Bee  a  form  and  law,  Hodges  «.  Earl  of  Litoh-  yond  the  mere  deposit    See  Sugden*B  Law  of 
field,  1  Bing.  N.  C.  492;    1  Hodges*  K  40,  Vendors,  Strh  edit  220,  1,  &c. 
and  decision  as  to  what  expenses  are  reasona-  As  to  damagtn^  however,  a  purchaser  win, 
ble  id.)  in  general,  be  entitled  only  to  nominal  «*»*«im- 
If  the  vendor  of  the  estate  be  not  prepared  ges  far  the  mere  loss  of  his  bai^n,  because  a 
to  produce  his  title  deeds,  or  make  a  title  at  purchaser  is  not  entitled  to'any  compensatiQii 
the  appointed  day,  the  purchaser,  without  wait-  for  the  fancied  goodness  of  his  bargain  which 
ing  to  see  whether  or  not  the  vendor  may  ulti-  he  mny  suppora  he  has  lost,  where  the  vezMlor 
mately  be  aUe  to  establish  a  good  title,  may  is,  without  fraud,  incapable  of  maidnii;  atitle; 
disaffirm  the  contract  and  recover  back  the  de-  2  Blackst  1078;  and  see  8  B.  &  P.  167;  Pahn. 
posit  money,  under  the  count  for  money  had  864;  (Bing.  N.  C.  492;  1  Hodges*  Rep.  40;) 
and  received,  4  Taunt  834.     2  Esp.  Rep.  641,  Sugdeji,  8th  edit.  222.     And  in  a  late  ease, 
2.    4  Esp.  221.  where  an  auctioneer  had  advanced  some  money 
And  that  form  of  declaring  is  the  only  rem-  on  an  estate,  sold  it  bv  auction  after  the  ao- 
edy,  and  the  deposit  money  is  all  that  can  be  thority  fVom  his  principal  had  expired,  and  the 
recovered  where  there  is  no  contract  signed  i)y  principal  refused  to  confirm  the  sale,  tiie  Court 
the  vendor  or  his  agent,  within  the  Statute  of  of  Common  Pleas,  in  an  action  brought  by  the 
Frauds.    If  there  be  such  a  contract  in  writ*  purchaser,  in  which  he  declared  on  the  agree- 
ing signed  by  the  vendor  or  his  agent,  then  the  mcnt,  and   for  money  had  and  received,  &e. 
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amongst  other  eonditions,  that  is  to  say,  [here  set  otU  the  conditions  which  -^^o^isw 
foay  have  any  reference  to   the  plaintiff^ s  claims  ds  they  appear  in  the  J^^p^ 
particulars  of  sale,  but  in  the  past  tense,  as  thus :]  that  the  purchaser     pkett. 
should  pay  to  the  vendor  or  hia  agent,  a  deposit  of  — L  per  cent,  in  part  of 
the  purchase-money,  and  should  likewise  pay  one-half  of  the  auction-duty, 
and  should  also  pay  the  remainder  of  the  pui*chase-money,  and  complete  the 

purchase  on  or  before  the . day  of then  next,  and  that  a  good  title 

should  be  made  out  at  the  expense  of  the  vendor,  and  upon  payment  of  the 
remainder  of  the  purchase-money,  a  proper  conveyance  at  the  purchaser's  ex- 
pense.     And  the  said  plaintiff  in  &ct  saith,  that  on  such  exposure  to  sale  as 
aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  afore- 
said, he  the  said  plaintiff  became  and  was  tliesaid  purchaser  of  the  said  pre- 
mises, upon  and  according  to  the  said  conditions  for  a  certain  price,  to  wit,  the  ■ 
sum  of  — /.  of  lawful  money  of  Great  Britain,  and  then  and  there  paid  to 
the  said  defendant  a  large  sum  of  money  to  wit,  the  supa  of  — /.  as  a  deposit 
of  [10/.]  per  cent,  in  part  of  the  said  purchase-money,  and  then  and  there    • 
also  paid  another  large  sum  of  ^money,  to  wit,  the  sum  of — /.  of  like  lawful  1     ^"^  J 
money,  as  one  half  of  the  said  auction-duty  payable  in  that  behalf.     And  Mutual 

would  not  aUow  him  damages  Ibr  the  loss  of  his     demand  of  such  interest. ) 


bargain,  although  it  was  proved  that  the  estate 
was  worth  nearly  twice  the  sum  which  he  gave 
for  it,  Sugd.  !r22.  But  in  6  B.  &  C.  81,  where 
a  person  who  had  contracted  for  the  purchase 
of  an  estate,  but  had  not  obtained  a  convey- 
anoe  of  it,  sold  it  by  auction,  with  a  stipula- 
tion to  make  a  good  title  by  a  day  named,  but 
which  he  was  unable  to  do,  as  his  vendor  re- 
fused to  convey,  it  was  held,  that  the  purchas- 
er by  auction  might,  beyond  his  expenses,  re- 
cover damages  for  the  loss  which  he  sustained 
by  not  having  the  contract  carried  into  efifect. 
In  this  case  tibe  defendant  had  not  any  title  at 
all,  either  legal  or  equital^Je.  Mr.  Sugden  ob- 
serves, p.  218,  **  1}ii8  case  is  one  of  great  im- 
portanoe,  and  will,  I  fear,  tend  to  much  litiga^' 
tion  before  the  distinction  which  it  introduces 
is  thoroughly  understood. ' ' 

A  purchaser  is  not  entitled  to  any  compensa- 
tion although  he  may  be  a  loser  by  having  sold 
out  of  the  Ainds,  which  may  have  arisen  in  the 
mean  time,  because  he  had  a  chance  of  gaining 
as  well  as  losing,  by  a  fluctuation  of  the  price; 
2  Blaekst  1078.  But  a  purchase!^  is,  in  gen- 
eral, entitled  to  interest  on  his  deposit,  vid  if 
the  residue  of  the  purchaso-moncy  has  been 
lying  ready  without  mterest  being  made  by  it, 
he  is  entitled  to  interest  on  that,  Sugden,  8th 
edit  228,  4.  But  where  the  vendee  proceeds 
against  the  auctioneer,  to  whom  the  deposit  was 
paid,  he  cannot  recover  interest  unless  under 
particular  circumstanoes;  as  if  when  the  title 
was  not  made  out,  the  auctioneer,  upon  being 
called  on  to  pay  it  over,  he  refused,  might  be  li- 
able from  that  time,  or,  perhaps,  if  he  actual- 
ly made  interest  on  the  deposit,  7  Taunt  6, 
692;  8  Trunt  45;  1  J.  B.  Moore,  481,  S.  C;  5 
Esp.  1 ;  Sugden,  8th  edit  512.  (But  see  Har- 
rington  V,  Hoggart,  1  B.  &  Adol.  677.)  And 
as  to  when  the  auctioneer  is  not  liable,  see  2 
To.  &  Jerv.  649.  (The  8  &  4  W.  4.  c.  42  s.  28, 
enables  a  jury  now  to  give  a  verdict  for  inter- 
est in  all  cases  where  tiiere  has  been  a  written 


Where  the  phiintiff  recovers  under  a  special 
count  on  the  original  contract,  by  which  he 
affirms  the  agreement,  interest  will  be  given  as 
part  of  the  damages  for  non-performance  of 
the  agreement,  but  where  he  recovers  under  a 
count  for  money  had  and  received,  which  dis- 
affirms the  contract,  and  to  which  is  mostly 
added  a  count  for  interest;  interest  may,  it 
should  seem,  be  recovered  as  damages  sustain- 
ed by  the  plaintiff,  by  reason  of  the  money  hav- 
ing been  withheld  from  him.  If  however,  the 
original  contract  is  void,  as  if  it  be  a  parol 
agreement  for  the  sale  of  lands,  the  purchasers 
it  seems,  con  only  recover  his  deposit  in  an  ac- 
tion for  money  had  and  received,  and  will  not 
be  allowed  mterest,  1  B.  &  P.  806.  And  see 
2  B.  &  P.  472. 

To  recover  special  damages,  the  plainti^ 
must  declare  on  the  original  contract,  and  state 
the  special  damages,  such  as  the  expenses  in- 
curred in  investigating  the  title,  &c.  2  Blaekst 
1078;  2  Taunt  145;  Turner  v,  Beaurain,  Bug- 
den, -8th  edit.  224.  Clearly  the  expense  can- 
not be  recovered  under  a  count  for  money  had 
and  received ;  and  Lord  £Uenborough  has  de- 
cided, that  they  cannot  be  recovered  under  a 
count  for  money  paid,  &c.  to  the  defendant's 
use,  as  the  money  is  expended  for  the  purchas- 
er's own  satis&ction,  as  to  the  title  wluch  he  is 
about  to  take,  4  Esp.  221 ;  nor  can  the  expenses 
of.  investigating  the  title  in  general  be  recover- 
from  the  auctioneer,  Holt,  (f  N.  P.  569. 

When  the  action  is  for  not  making  a  good 
title,  and  the  declaration  is  special,  the  court 
will  compel  the  plaintiff  to  give  the  defendant 
particulars  of  aU  objections  to  the  title  founded 
on  matter  of  fiwjt,  «  B.  &  P.  246. 

As  to  when  purchaser  may  recover  back  de- 
posit where  there  has  been  a  misreprcseutation 
or  concealment,  see  2  Stark.  422;  1  Mai*8h. 
206; «  B.  &  A.  257;  8  B.  &  C.  623,  and  form*, 
post,  687,  &c. 
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• 

Aoinrer  thereupon  afterwards  to  wit,  on  the  day  and  year  first  aforesaid,  al,  Ac 
mIl^pbo^  ("^^^^  aforesaid,  in  consideration  that  the  plaintiff,  at  the  special  in- 
psBTT.  stance  and  request  of  the  said  defendant,  had  then  and  there  undertaken,  and 
&ithfully  promised  the  said  defendant  to  perform  and  fulfill  all  things  in  the 
said  condition  of  sale  contained,  on  the  said  plaintiff's  part  and  behalf,  as 
such  purchaser  as  aforesaid,  to  be  performed  and  fulfilled ;  he  the  said  de- 
fendant undertook  and  fiiithfully  promised  the  said  plaintiff  to  perform  and  fill- 
fill  all  things  in  the  said  conditions  of  the  sale  contained,  on  the  vendor'a 
part  and  behalf  to  be  performed  and  fulfilled.  And  the  said  plaintiff  saitb, 
that  although  he,  on  llie  day  and  year  first  aforesaid,  and  firom  thence  nutil 

and  upon  the  said day  of then  next,  at,  &c.  {venue)  aforesaid  was 

ready  and  willing  to  perform  and  fulfill  all  things  in  the  said  conditions  eon* 
tained  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed 
and  fulfilled,  and  to  pay  the  remainder  of  the  said  purchase-money  and  to 
complete  the  said  purchase  (r),  whereof  the  said  defendant,  on  the  day  and 
year  last  aforesaid,  there  had  notice,  and  was  then  and  there  requested  by  the 
said  plaintiff  to  make  to  him  a  good  title  to  the  said  premises ;  y^t  the  said 
defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before 
or  since,  make  or  procure  to  be  made  to  the  said  plaintiff  a  good  title  to  the 
said  premises,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to 
wit,  at,  &c.  {venue)  aforesaid,  contrary  to  the  said  condition  of  sale,  and  the 
Btmaget  said  promise  and  undertaking  of  the  said  defendant ;  by  reason  whereof  he 
(')'  the  said  plaintiff  hath  been  deprived  of  all  the  benefits  and  advantages  which 

would  have  arisen  from  the  completion  of  the  said  purchase,  and  hath 
been  put  to  great  expenses,  amounting  in  the  whole  to  a  large  sum  of  money, 
to.  wit,  the  sum  of  — /.  of  like  lawful  money,  in  endeavoring  to  procure  such 
title  as  aforesaid,  and  to  get  the  said  purchase  completed,  and  hath  lost  all 
gains  and  profits  which  he  might  and  would  otherwise  have  made  and  acquir- 
ed from  using  and  employing  the  said  sums  of  money  so  paid  by  him  as  de- 
posit and  duty  as  aforesaid,  and  other  monies  provided  and'kept  by  him  the 
said  plaintiff  for  the  completion  of  the  purchase,  to  wit^  at,  &c.  {venue)  afi>re- 
said. — [Add  such  of  thiB  following  counts  as  the  case  may  require.] 

^^^^^  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at 

notdeiiTer-  ^^'  {venue)  aforesaid,  in  considetation  that  the  said  pudntiff,  at  the  special 

inganab-  instance  and  request  of   the    said   defendant  had  then  and    there  bai^- 

t^^^d     S^^^^  ^^^  ^^^  ^^  defendant  for  the  purchase  of  certain  other  pre- 

.,    .,         mises,  with  the  appurtenances,  at  and  for  a  large  sum  of  money,  to  wit, 

the  sum  of  — I  and  had  paid  to  the  said  defendant  a  certain  sum,  to  wit,  the 

sum  of — /.  in  part  of  the  last-mentioned  purchase^money,  and   had  also 

agreed  to  pay  the  residue  thereof,  and  to  accept  a  proper  conveyance  of  the  said 

last-mentioned  premises,on  or  before  the  —  day  of in  the-year  aforesaid, 

[  '*^289  ]  on-  having  a  good  and  valid  title  *made  to  him  to  the  said  last-mentioned  pre- 
mises ;  he  the  said  defendant  then  and  there,  to  wit^  on  the  day  and  year  first 

(r)  Though  in  general  the  porohaser  is  r&-  exeonting  a  conveyance  to  the  first  purchaser, 
qiured  to  tender  a  oonTeyance  and  the  pur-  that  renders  further  trouble  and  expense  on  his 
chase-money,  Sugdcn,  8th  edit.  281,  282, 288.  part  unnecessary,  and  he  may  sue  without  ten- 
Yet  if  a  had  title  be  produced,  he  may  main-  deripg  a  conyeyance  or  the  purchase-money,  1 
tain  an  action  without  fendering  either,  6  East,  Esp.  Cast.  189;  1  Hen.  Bin.  270. 
198;  Sugden,  288.  So  where  a  vendor  hns.by  («)  As  to  the  damapes,  see  ante,  287,  note 
selling  the  ostatc,  incnpncitaterl  himself  from 
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[rfveAid,  at,  Ac.  (venue)  aforesaid,  undertook,  and  then  and  there  fidthfully  aoaikst 
the  said  plaintiff  that  he  the  said  defendant  would  procure  an  ab-  J^^j^^a^ 
of  a  good  and  valid  title  to  the  said  last-mentioned  premises,  to  be  fur-     pertt. 
to  the  said  plaintiff  in  due  and  conyenient  time  for  enabling  him  to  get 
title  ezmnined,  and  a  proper  conveyance  of  the  said  last-mentioned  pre- 
prepared,  and  the  said  last-mentioned  purchase  completed  on  or  before 

day  of A.  D. aforesaid ;  yet  the  said  defendant,  not 

his  said  la^t-mentioned  promise  and  undertaking,-  but  contriving  and 
to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  nof  nor 
I,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
&e.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  procure  an 
of  a  good  and  valid  title  to  the  said  last-mentioned  premises',  to  be 
led  to  the  said  plaintiff  in  due  and  convenient  time  for  enabling  him  to 
\tagh  title  be  examined,  and  a  proper  conveyance  of  the  said  premises  pre- 
and  the  said  last-mentioned  purchase  completed,  on  or  before  the  day 
jear  last-aforesaid;  but  therein  wholly  &iled  and  made  default,  to  wit, 
£c  {venue)  aforesaid,  and  the  said  defendant  then  and  there  wrongfully 
'  injuriously  neglected  and  omitted  to  furnish  any  abstract  of  title^to  such 
lises  as  last  aforesaid,  for  a  long  and  unreasonable  time,  and  until  an  in- 
tent and  inadequate  time  remained  for  the  examination  of  such  title,  and 
tthe  preparation  of  a  proper  conveyance,  and  the  completion  of  such  pur- 
\  last  aforesaid^  by  the  day  appointed  for  that  purpose  as  aforesaid,  ac- 
to  the  said  last-mentioned  promise  of  the  said  defendant  in  that  be- 
P;  and  the  said  plaintiff  in  &ct  further  saith,  that  by  means  and  in  conse- 
bf  such  neglect  and  omission  as  aforesaid,  the  said  plaintiff  hath  been 
dved  of  all  benefit  and  advantage  which  would  have  arisen  to  him  from 
^^ompletion  of  the  said  last  mentioned  purchase,  and  hath  necessarily  been 
rio  great  expenses  amounting  in  the  whole  to  a  large  sum  of  money  to 
Hie  sum  df  — L  in  endeavoring  to  procure  the  said  title  as  last  afore- 
and   hath    lost,    &^,  {same  damage   as   in    last    count.)  —  [Add 
for  money  paid,  had,  a^  received — interest — account  stated — and 

whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 
{venue)  in  consideration  that  the  said  plaintiff,  at  the  like  special  instance 
iiBqnest  of  the  said  defendant,  had  then  and  there  bargained  with  the  said 
'    It  to  purchase  of  him  certain  premises,  to  wit,  [three  other  houses]  with 
Hurtenanoes,  for  the  residue  of  a  certain  other  term  then  unexpired, 
fi>r  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  — L  and 
certain  terms  then  and  there  agreed  upon  between  the  said  plaintiff 
the  ffiud  defendant,  he  the  said  defendant  undertook,  and  then  and  there 
I7  promised  the  said  plaintiff  to  make  to  him  a  good  title  of  the  said 
Ltioned  premises,  for  the  residue  of  the  said  last-mentioned  term  with- 
sooable  time  then  next  following ;  and  although  the  said  plaintiff  hath 
been  ready  and  willing  to  pay  the  said  last-mentioned  sum  of  money, 
perform  the  the  said  last-mentioned  purchase  in  all  things  on  his  part 
Ibehalf  to  be  performed  and  fulfilled,  whereof  the  said  defendant  hath  al- 
had  notice,  to  wit,  at,  <&c.  {ve?iue)  yet  the  said  defendant,  not  regard- 
said  last-mentioned  promise  and  undertaking,  but  contriving  and  in- 
to deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hadi  not,  al- 
a  reasonable  time  for  that  purpose  hath  long  since  elapsed,  as  yet 
or  caused  to  be  made  to  the  said  plaintiff  a  good  title  to  the  said  last- 
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AOAiusT  mentioned  house,  for  the  residue  of  the  said  last-mentioned  term,  but  hath 
I^r^pp^  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c.  {venue) ;  by 
PEBTT.  means  whereof  he  the  said  plaintiff  hath  been  deprived  of  all  the  benefits 
and  advantages  which  would  have  arisen  from  the  completion  of  the  said  last- 
mentioned  purchase,  and  hath  been  put  to  great  expenses,  in  .  the  whole 
amounting  to  a  large  sum,  to  wit,  the  sum  of — /.  in  endeavoring  to  procure 
such  title  as  aforesaid,  and  to  get  the  said  last-mentioned  purchase  completed, 
to  wit,  at,  &c.  (venue)  aforesaid. — ^Add  inoney  counts,  interest,  txnd  ac- 
count stated.'] 

« 

f  ♦290  ]  *For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 
Against  a  oF  the  agreement,  and  his  promise  and  undertaking  hereinafter  next  menticHied, 
pubUcan  represented  to  the  said  plaintiff,  that  he  the  said  defendant  was  lawfully  poe- 
agrcement  sessed  for  the  residue  and  remainder  of  a  certain  term  of  years  then  next 
to  assign  to  come  and  uncxirired  therein,  of  a  certain  messuage  and  premises,  situate, 
and^*"*W8  ^^'  whereifi  he  the  stiid  defendant  then  exercised  and  carriea  on  the  busines 
implied  of  a  victualler,  to  wit,  at,  &c.  {venue)  and  thereupon  heretofore  to  wit,  on, 
contract,  &c.  {day  of  Sale  or  about  it)  at,  &c.  aforesaid,  by  a  certain  agreement  th«i 
lawfud^ti^  and  there  made  by  and  between  the  said  defendant  and  the  said  plaintiff,  it 
80  to  do  was  agreed  in  manner  and  form  following  (that  is  to  say),  4c.  [here  set  out 
(0«  the  agreement  in  the  past  tense,  and  state  mutual  promises  as  ante,  228, 

and  that  defendant  cdso  undertook,  as  follows  :]  and  that  he  the  said  de- 
fendant then  and  there  had  lawful  right  to  sell  and  assign  over  the  said  lease 
of  the  said  messuage  and  premises  to  the  said  plaintiff,  and  that  he  would  pe^ 
form  and  fulfill  the  said  agreement  in  all  things  therein  contained  on  his  part 
and  behalf  to  be  performed  and  fulfilled.  And  although  the  said  plaintiff 
hath  always  performed  and  fulfilled  all  things  on  the  said  plaintiff's  part  and 
behalf,  therein  to  be  performed  and  fulfilled,  yet  the  said  defendant  contriv- 
ing and  intending  to  defraud  the  said  plaintiff  in  this  behalf  did  not  perform 
or  regard  the  said  agreement,  or  his  said  promise  and  undertaking,  but  there- 
by craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  he  the 
said  defendant  at  the  time  of  making  the  said  agreement,  and  his  said  pro- 
mise and  undertaking  as  aforesaid,  had  not  lawful  right  to  sell  or  assign  over 
the  lease  of  the  said  messuage  and  premises  to  the  said  plaintiff,  whereby  th^ 
said  defendant  was  hindered  and  prevented  from  selling  or  assigning  over  the 
same,  or  performing  the  said  agreement,  on  the  part  and  behalf  of  the  said 
defendant,  and  by  means  of  the  said  several  premises,  he  the  said  plaintiff  not 
only  lost  and  was  deprived  of  all  the  profits,  benefits,  and  advantages,  whidi 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  perform- 
ance of  the  said  agreement,  on  the  part  and  behalf  of  the  said  defendant,  but 
was  forced  and  obliged  to  and  did  necessarily  lay  out  and  expend  a  large  sum 
of  money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  great  Britain,.in  and 
about  the  appraisement  and  valuation  of  the  said  household  furniture,  and  en- 
deavoring to  obtain  the  completion  of  the  said  agreement,  and  hath  been  and 
is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to  mt, 
f  *291  ]  at,  &c.  *aforesaid. — [Add  another  general  count  like,  the  next  mutatis  mtt- 
tandis,  and  the  common  count sS\ 

(JL)  See  a  ufiefiil  form,  1  Wentw.  71.    A  Ten-  lease  is  not  impliedly  bound  to  show  hislessor^a 

dor  always  impliedly  contracts  he  has  a  good  title  at  law.      1  Ry.  &  Moo.  417;  8  Gampb. 

title,  per  Blackstone  .T.    2  Sir  Wm.  Blackst  451. 
1078,  cited  in  1  B.  &  C.  88.    The  vendor  of  a 
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For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &o.  {day  of  sale 

hg  auetioTt)  at,  &;c.  {venue)  bj  one  E.  F.  his  auctioneer  and  agent  in  that 

i  Waif,  caused  to  be  put  up  and  exposed  to  sale  by  public  auction  a  certain 

MBBoage,  orchard  and  garden  and  premises  with  appurtenances,  situate  {w) 

m  ti»e  parish  of in  the  county  of {describe  tke  premises^  shortly 

fnm  the  particulars  of  sale)  upon  the  subject  to  the  following,  amongst 
:iAer  conditions  of  sale  {x)  ;  [here  set  out  such  parts  of  the  co7iditions  as 
tne  immediate  reference  to  the  catise  of  action,  and  the  breach^]  that  is 
l»  sty,  that  the  highest  bidder  should  be  the  purchaser ;  that  the  purchaser 
immediately  pay  down  into  the  hands  of  the  auctioneer,  Ihat  is  to  say,  the 
B.  F.  — L  per  cent,  in  part  of  his  purchase-money,  and  enter  into  an  agree- 
i  fiMT  payment  of  the  residue  of  the  said  purchase-money,  on  the  — :  day  of  — 
nei^  ensuing,  at  which  time  he  should  have  possession  of  the  premised; 
liaying  a  good  title,  and  that  the  auction  duty  (y)  payable  to  government 
"  be  paid  and  borne  by  the  vendor  and  purchaser  in  equal  shares,  and 
poicbaser  should  pay  down  his  share  thereof  to  the  auctioneer  at  the  time 
nk ;  and  that  in  case  the  purchaser  should  fitil  to  comply  with  the  said  condi- 
tiie  deposit  money  should  be  .forfeited,  and  *the  vendor  be  at  liberty 
11  the  sand  tenements,  with  the  appurtenances,  and  the  deficiency,  if 
\  together  with  all  charges,  should  be  made  gqpi  by  the  def^^ulter ;  as  by 
nid  conditions  of  sale  (reference  being  thereunto  had)  will,  amongst  other 
more  fully  and  at  large  appear  \z)^  4lf^  ^^^  ^^  plaintiff  in  &ct 
that  on  the  said  exposure  to  sale,  to  wit,  olrthe  same  day  and  year  first 
at,  &c.  {venue)  the  said  defendant  waa  the  highest  bidder  for,  and 
9sA  there  became,  and  was  in  due  manner  declared  to  be,  purchaser  of 
flud  messuage,  orchard,  garden  and  premises,  with  the  appurtenances  as 
at  and  for  a  certain  large  sum  of  money,  to  wit,  the  sum  of  — L 
And  thereupon  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
.  {venue)  aforesaid,  in  consideration  thereof,  and  that  the  said  plaintiff, 
special  instance  and  request  of  the  said  defendant,  had  then  and  there 
:e!Q  and  fidthfully  promised  the  said  defendant  to  perform  and  fulfill 
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As  to  flie  law  ftpplioabto  to  this  subject, 

l'b  Iaw  of  Vend.  A:  Purch.  8th  edit. 

1 227.      There  are  but  few  precedents  in 

;  \if  a  vendor  agiunst  a  vendee  for  not  com- 

Mb  poTchase.     See  a  declaration  by  a 

seised  in  f»  against  a  purchaser  at  a 

Boetion  for  non-payment  of  the  purchase 

r.  and  the  Iaw  rdatiye  to  these  declora- 

|ii6  &st,  565;  8   East,  410;   2  H.  Bla. 

againat  a  purchaser  of  an  estate  in 

IMrrrate  agreement,  8  Tou.  &  Jenr.  129; 

91.  105;  1  H.  Bla.  270;  and  against 

of  a  chattel  interest,  Jones  v, 

r,  DongL  684;  and  Luxton  v.  Robinson, 

«30;  at  a  suit  of  vendor  of  an  equitable 

\  xa  Bougl.  684.     (And  see  declaration 

parefaaaer  of  a  lease  and  evidence,  Lay- 

».  BiTaat,  1  Hodg.  Rep.  19;   1  Bing. 

ii21.      It  aeems  from  8  East,  410,  the 

asy  at   law  recover  a  verdict  for  the 

iporcliase  money  (I).     The  above  prece- 

cven,  as  it  often  occurs  in  practice. 

B  seems   not  absolutely  necessary  to 


state  the  local  atuation.  See  6  East,  848.  (1 
Taunt  570.) 

{x)  It  is  hot  necessary  to  set  forth  more  of 
the  conditions  of  sale  than  those  which  are  es- 
sential to  a  clear  statement  of  the  cause  of  ac- 
tion, and  the  breach  of  which  is  compluned  of 

(y)  17  Geo.  8  c.  60  s.  7;  18  Prioe,  76. 

{z)  Some  of  the  precedents  here  state  the 
mutual  promises ;  but  it  appears  better  to  insert 
them  after  the  allegation  that  the  defendant  be- 
came the  purchaser. 

(a)  Though  it  is  necessary  that  the  purcha- 
ser should  in  person,  or  by  his  agent,  sig^  an 
agreement  to  purchase,  see  2  Taunt  88,  yet  it 
is  not  necessary  to  aver  that  such  wri{ten  con- 
tract was  entered  into.  (1  Coines'  Rep.  45. 
4  Johns.  Rep.  287. )  The  purchaser  cannot  ob- 
ject that  the  vendor  did  not  sign.  See  5  East, 
16.  Vide  BaUard  v.  Walker,  8  Johns.  Gas. 
60.  Bogett  V.  Merritt  &  Olapp,  2  Caine*8 
Ren.  417.    6  East's  Rep.  108.    Phillip's  £v. 


As  to  a  aale  of  land  in  lots,  where  there  is  a  defect  of  title  as  to  some  of  the  lots.  Vide 
tX^  V.  Corporation  of  Schenectady^  12  Johns.  826. 
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Defends 
ant's  part 
^erform- 
anoa. 


AOAiHiT  all  things  in  the  said  conditions  of  sale  contained,  on  the  part  of  the  vendor 
uIl^pb!^  to  be  performed  and  fulfilled,  he  the  said  defendant  undertook  and  then  and 
there  &ithfully  promised  the  said  plaintiff  to  perform  and  fulfill  every  thing 
in  the  said  conditions  of  sale  on  his  part  and  behalf,  as  such  purchaser  as 
aforesaid,  to  be  performed  and  fulfilled.  And  although  the  said  defendant  in 
part  performance  of  the  said  terms  and  conditions  of  sale,  and  of  his  said  pro- 
mise and  undertaking,  did  then  and  there  pay  down  d  certain  sum  of  money, 
to  wit,  the  sum  of  — /.,  being  at  and  after  the  rate  of  — L  per  cent  as  a  de- 
posit, upon  and  in  part  payment  of  the  said  purchase-money ;  and  did  then 
and  therd  sign  an  agreement  for  the  payment  of  the  remainder  of  the  said 

purchase-money,  on  or  before  the  said day  of in  the  year  d 

our  Lord aforesiid,  on  having  a  good  title,  to  wit,  at,  Ac.  aforesaid, 

(6).     And  although  the  said  plaintiff  for  a  long  time  before  and  upon  and  af- 

r  #298 1  ^^  *^®  ^^ ^y  ^^ '  ^^  ^^^  *year  last  aforesaid,  waa   ready 

Plaintiff  'a  ^^^  willing  to  make,  and  did  make  appear  to  the  said  defendant  a  good  and 
title  and     Sufficient  title  in  fee-simple,  of,  in,  and  to  the  said  tenements  with  the  ap- 
"itt'^^BB    purtenances  (6*),  so  as  to  enable  him  the  said  plaintiff  to  convey  the  same  to 
to«»mpict«  ^j^^  g^j  defendant  in  fee  simple  as  aforesaid,  and  to  execute  and  cause  to  be 
executed  proper  conveyances  thereof  to  the  said  defendant,  and  afterwards, 
to  wit,  on  the  day  and  yM|  last  aforesaid,  at,  j^c.  aforesaid,  offered  (d)  to  the 
said  defendant  to  make  ana  convey  to  him  such  goods  and  sufficient  title  in 
fee-simple  to  the  said  iMttaents  with  the  appurtenances,  upon  payment  of 
the  remainder  of  the  puramBe-money,  according  to  the  said  terms  and  condi- 
tions of  sale,  to  wit,  at,  &4^  aforesaid ;  yet  the  said  defendant  not  regarding 
the  said  terms  and  conditions  of  sale,  nor  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  defraud  the  said  plaintiff  in  thi^  behalf,  did 
not  nor  would,  on  or  before  the   said day  of in   the   year 


Defend- 
ant's re 
Aisal. 


R4>-Bale 
and  loss. 


aforesaid,  on  having  such  good  title  as  aforesaid  or  at  any  other  time,  pay  or 
cause  to  be  paid  to  the  said  plaintiff  the  remainder  of  the  said  purchase-money, 
or  any  part  thereof,  but  then  and  there  wholly  neglected  and  reftised  so  to 
do,  and  there  wholly  refused  then  or  at  any  other  time  to  complete  the  said 
purchase,  or  to  accept  a  convevance  of  the  said  tenements,  with  the  appurte- 
nances, to  him  the  said  defendant.  And  thereupon  the  said  plaintiff  after- 
wards, and  after  the  said day  of in  the  year  last  aforesaid,  to 

wit,  on,  <fec.  {day  of  re-scUe  or  about  it)  at,  4c.  aforesaid,  according  to  and 


{b)  This  a.ermcnt  is  not  necessary,  see  note 
(a)  supra. 

(c)  According  to  the  case  of  Phillips  r. 
Fielding,  2  H.  Bla.  123,  this  aUegation  is  not 
sufficient,  and  it  ought  to  bo  shown  that  the 
plaintiff  really  had  an  estate  in  fee  simple,  or 
according  to  the  terms  of  sale,  and  the  partic- 
ulars of  such  estate;  but  see  6  East,  5r)0;  Sugd. 
Vend.  &  Purch.  8th  edit  225.  In  Luxton  r. 
Robinson,  Dougl.  G20,  it  was  also  held,  that 
the  pl&lntiff  ought  to  state  his  title;  and  where 
it  is  quite  certain  that  the  Tender  was  sdsed  of 
the  legal  estate,  it  may  be  prudent,  at  lc:ust  in 
one  count,  to  make  an  averment  accordingly, 
instead  of  risking  the  declaration  in  the  above 
form.  .  Where  the  title  has  been  m.'vlc  out  to 
tlio  Katisfaction  of  the  defendant,  nn  averment 
to  that  effect  may  suffice.  S.'e  Martin  r.  Smith, 
6  East,  oAo;  2  Wentw.  105.  Where  the  uorce- 
ment  is  that  the  vendor  nec<l  not  iniike  ciiit  hi.s 
title,  he  need  not  bet  it  forth.     »  'i\iunt.  Gl^;  1 


J.  B.  Moore,  408.  See  precedent,  id.  The 
prece<lcntvS  by  way  <  f  inducement  usually  aver, 
that  the  plaintiff  was  seised  in  foe  at  M^  time 
of  the  Male,  See  8  East,  410;  6  East,  556;  2 
Wentw.  01.  But  this  seems  unnecessary  as  it 
is  not  absolutely  requisite  that  the  render 
should  have  the  legal  title  in  him  at  that  time, 
and  it  'i»  suffiiient  if  he  obtain  it  at  a  reasona- 
ble time  bi'tire  the  day  appointed  for  the  com- 
})letion  of  tlie  sale.  Sugd.  Vend.  &  Pur.  8th 
edit,  22o;  The  mpson  v.  Miles.  2  Esp.  Rep.  184. 
{J)  This  .'cems  sufficient  without  an  aver- 
ment tint  the  plaintiff  tendered  the  oonvey- 
aneej*,  ^  Taunt  62;  IJ.  B.  Moore,  408.  But 
a  vendor  cannot  bring  an  action  for  the  pur- 
chase money  without  having  executed  the  oon- 
>  eyance,  or  offered  to  do  so,  unless  the  pur- 
chaiier  huH  d  scharged  him  from  so  doing,  ns  if 
he  has  rcfn8c<l  to  execute  it,  &c.  See  6  B.  & 
(\  51)0;  Dougl.  t)84;  2  Hen.  Bla,  123;  3  E:L-t, 
448. 
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hj  virtue  of  the  said  conditions  of  sale,  again  exposed  the  said  tenements,    aoaikst 
with  ♦the  appnrtenanceSj  to  sale  bj  public  auction,  under  and  subject  to  cer-  J[^™i^ 
tain  term/ and  conditions  of  sale,  and  the  same  were  then  and  there,  at  such     fkbtt. 
last-mentioned  exposure  to  sale  as  aforesaid,  re-sold  for  a  much  less  price  or 
som  for  which  the  same  had  been  so  sold  to  the  said  defendant,  as  aforesaid, 
to  wit,  for  the  sum  of  — /.  whereby  there  then  and  there  was  a  deficiency  be- 
tween the  said  price  for  which  the  said  tenements  mth  the  appurtenances,  were  * 
80  sold  to  the  said  defendant  as  aforesaid,  and  the  said  price  for  which  the 
the  same  were  so  sold  on  such  re-sale  to  a  large  amount,  to  wit,  to  the^  amount 
of — /.;  and  the  charges  attending  such  re-sale  then  and  there  amounting  to 
a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  — /.     Of  all  which 
said  premises,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last- 
aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice,  and  by  reason  of  the  said  pre- 
mises, and  according  to  ibe  said  terms  and  conditions  of  sale,  he  the  said  de- 
fendant then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the  said 
plaintiff  the  several  sums  of — I.  and  — /.,  to  wit,  at,  &c.  aforesaid;  yet  the  Defend- 
said  defendant  further  disregarding  the  said  conditions  of  sale,  and  his  said  ^^^'^^^g 
promise  and  undertaking,  hath  not  (although  he  was  afterwards,  to  wit,  on  SeSflfer- 
the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by  the  said  ence. 
plamtiffso  to  do)  as  yet  paid  the  said  sum  of — I  and — /.,  or  either  of  them, 
or  any  part  thereof  to  the  said  plaintiff,  but  so  to  do  hath  hitherto  wholly  re- 
fused, and  still  doth  reftise,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  the  fol- 
lowing counts,'\ 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid.  Second 
at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  re-  m^*irene- 
quest  of  the  said  defendant  bargained  and  agreed  to  sell  to  the  said  defend-  ral  (<). 
ant,  and  the  said  defendant  then  and  there  bought  of  the  said  plaintiff  certain 
other  premises  with  the  appurtenances,  to  wit,  one  other  messuage,  and  di- 
vers other  buildings,  and  a  certain  other  large  quantity,  to  wit, other 

acres  of  land  with  the  appurtenances,  at  and  for  a  certain  price  or  sum  of 
money,  to  wit,  the  sum  of  — /.  upon  the  terms  and  conditions  following,  that 
is  to  say,  that  the  said  defendant  should  pay  down  immediately  a  deposit 
of — I  per  cent,  in  part  of  the  purchase-money,  and  should  pay  the  remain- 
der on  or  before  the day  of on  having  a  good  title ;  and  that  the   • 

said  defendant  *8hould  have  proper  conveyances,  together  with  such  attested  [  #295  ] 
copies  as  might  be  thought  necessary,  at  his  own  expense,  on  payment  of  the 
remainder  of  the  purchase-money.  And  thereupon  heretofore,  to  wit,  on  the 
day  and  year  first  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  of 
the  premises,  and  that  the  said  plaintiff,  at  the  special  instance  and  request 
of  the  said  defendant,  had,  <fec.  [State  mutual  promises,  as  in  first  count,'] 
And  although  tiie  said  defendant  in  part  performance  of  the  said  last-men- 
tioned terms  and  conditions,  and  his  said  last-mentioned  promise  and  under- 
taking, did  then  and  there  pay  down  a  deposit  of — /.  per  cent,  in  part  of  the 
said  bfit-mentioned  purchase-money ;  and  although  the  said  plaintiff  before, 

and  on  the  said day  of was  ready  and  willing  to  make  and  convey 

to  the  said  defendant  a  good  and  sufficient  title  to  the  said  last-mentioned 
premises,  with  the  appurtenances,  and  to  procure  to  be  executed  to  the  said 
defendant,  at  the  expense  of  the  said  defendant  proper  conveyances  thereof, 
with  such  attested  copies  as  should  be  thought  necessary  according  to  the 

(c)  See  a  count,  2  Wentw.  106. 
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AOA»9T  gaid  terms  and  (XMiditions,  on  payment  of  the  remainder  of  the 
▼vNDEfc  or  QjQQQj^  ^Qj  ^  perform  and  fulfill  the  said  last-mentioned  terms  and  ecmdi- 
tions,  and  his  said  last-mentioned  promise  and  undertaking  in  every  thing  on 
his  part  and  behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c.  (reitue) 
aforesaid ;  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  there  had  notice ;  yet  the  said  defendant  not  regarding 
the  said  last-mentioned  conditions,  nor  his  said  last-mentioned  promise  and 
undertaking,  but  contriving  and  craftily  and  subtly  intending  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  on  or  befi»re 
the day  of or  at  any  other  time,  pay  the  remainder  of  the 


purchase-money,  or  any  part  thereof  to  the  said  plaintiff,  but  then  and  there 

wholly  neglected  and  refused  so  to  do,  and  afterwards,  to  wit,  on    the 

day  of in  the  year  aforesaid,  wholly  refused  to  complete  the   said  latt- 

mentioned  purchase,  and  wholly  discharged  the  said  plaintiff  (y)  from  aD 
further  performance  on  his  part  of  his  said  last-mentioned  promise  and  nnd^- 
taking,  contrary  to  the  said  last-mentioned  promise  and  undertaking  of  the 
said  defendant,  to  wit,  at,  &;o.  (vetiae)  aforesaid. — [Other  special  cou9Us 
shoidd  be  culded  as  particular  circumstances  may.  require  ;  also  cuid  two 
counts  for  an  estate  bargained  and  sold  as  ante,  89,  omitting  the  stale- 
[  *296  ]  ment  *of  the  release^  or  other  conveyance — a  count  for  numey  paid — and 
the  account  stated,  and  breach.] 

On  a  pub-  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
^reen^t  ^^  *^®  agreement  and  the  promise  and  undertaking  of  the  said  defendant 
against  the  hcreinaft^er  next  mentioned,  was  lawftiUy  possessed,  that  is  to  say,  for  the 
vendee  (ff).  residue  of  a  certain  term  of  years,  to  expire  on,  Ac.  (A^,  of  a  certain  dwell- 
First  count  ing-house  and  premises,  with  the  appurtenances,  situate  m  the  parish  of 

cw^K  a'^  in  the  county  of ,  and  the  said  plaintiff  was  also  then  lawfully  possessed 

broker  to  of  Certain  wine  and  spirit  licenses,  and  other  licenses,  and  of  certain  liquois, 
appraise  and  also  of  Certain  household  ftuniture,  fixtures,  chattels,  and  other  ej 
^  stock,  ^Yien  being  on  the  said  premises,  to  wit,  at,  &c.  {venue)  and  therenj 
heretofore,  to  wit,  on,  &c,  date  of  agreement  or  about  it^  aforesaid,  at, 
aforesaid,  by  a  certain  agreement  tiben  and  there  made  between  the  said 
plaintiff,  of  the  one  part,  and  the  said  defendant,  of  the  other  part,  it  was 
agreed  by  and  between  the  said  plaintiff  and  the  said  defendant  that  the  said 
plaintiff  should,  ko.—^lHere  copy  the  agreement  verbatim  to  the  foOotai^g 
words ;] — But  that  if  either  of  them  should  neglect  or  refuse  to  perform  the 
said  agreement  on  his  part,  the  party  so  neglecting  or  refusing  should  pay  to 
the  other  of  them  the  sum  of  200/.  on  demand,  by  the  said  agreement  mu- 
tually agreed  to  be  the  damages,  ascertained  and  fixed  (i)  on  breech  thereof 


(f)  See  Jones  v.  Barkley,  Dougl.  684;  6  B. 
&  C.  506;  Ante,  283,  note. 

(^)  See  a  form,  1  M.  &  P.  717.  As  to  de- 
olarationa  of  this  nature,  see  ante,  291,  and 
298,  n.  (e)  and  Dougl.  620,  684;  2  Marsh. 
832. 

(h)  As  to  what  !s  a  variance  in  statbig  the 
Term,  see  1  M.  &  P.  717;  post,  664,  note. 

(t)  As  to  the  distinction  between  a  penalty 
and  liquidated  damages,  see  2  B.  &  P.  846, 
and  8  B.  &  P.  632;  13  East,  845;  1  H.  Bla. 
227;'  Holt,  C.  N.  P.  46;  8  J.  B.  Moore,  244; 
1  Bin^.  802,  S.  C.  6  Taunt  247,  8  Chit.  Com. 
Law,  627;  4  Id.  8.  n.  and  Chit.  jun.  Contr. 


836,  and  the  late  important  case,  In  6    B.  & 
Cres.  216,  from  which  it  should  seem  tbat  all 
the  parts  of  the  Instniment  must  be  looked  ml 
in  order  to  aaoertaln  whether  it  was  the  inteo. 
tion  of  the  parties  that  the  sum  named  ^louM 
be  a  penalty  or  liquidated  damages;    antl  *K^f 
where  the  sum  which  is  to  be  a  seciuity   Ibr 
the  performance  of  an  sgreement  to  do  aewnd 
nets,  will,  in  case  of  breaches  of  the  agreement 
be,  in  some  instances  too  large,  and   in    tlie  { 
others  too  small,  a  compensation  fyr  the  injiuj  i 
thereby  ocoasioned,  that  sum  is  to  be  oon^vler.  i 
ed  a  penalty.  ] 
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xnd  to  ♦become  a  just  debt,  and  recoverable  in  any  of  his  Majesty's  courts   -against 
cf  law,  as  by  the  said  agreement,  reference  being  thereunto  had,  will  fully  ^^^p^^ 
sppear.     j&jid,  "&c. — [State  mutual  promises  to  perform  the  agreement  as     perty. 
wiiey  228,  atid  proceed  with  the  averment  of  plaintiff^ s  performance  of 
all  conditions  precedent,  and  which  must  depend  on  the  words  of  the 
agreement.     In  the  case  from  which  this  form  was  taken,  the  averment 
in  this  respect  was  as  follows  (A:)  ;] — And  although  the  said  plaintiflF  was  • 
always  from  the  time  of  the  making  of  the  said  agreement,  until  and  ^upon 

the  said day  of to  wit,  at,  &c.  aforesaid,  ready  (Z)  and  willing  to 

assign  and  convey  his  said  estate  and  interest  in  the  dwelling-house  and 
premises,  with  the  appurtenances,  to  the  said  defendant,  and  to  assign  and 
deliver  to  the  said  defendant  the  said  licenses,  and  to  mend  and  allow  for  all 
the  damaged  windows  of  the  said  messuage  and  premises,  with  the  appurte- 
nances, and  to  clear  the  said  premises  from  all  incumbrances  of  rent  and 
taxes,  and  to  sell  and  deliver  to  the  said  defendant  the  said  household  fur- 
niture, fixtures,  liquors,  chattels,  and  other  effects,  at  a  fair  appraisement 
thereof,  as  aforesaid,  and  also  to  deliver  possession,  and  complete  and  fulfill 

the  said  agreement  upon  the  said day  of at  the  joint  expense  of 

himself  and  the  said  defendant,  according  to  the  effect  and  meaning  of  the 
said  agreement  in  that  behalf,  and  although  the  said  plaintiff  afterwards,  to 
wit,  on,  &c.  aforesaid,  appointed  and  procured  one  E.  F.  a  broker,  on  his 
part,  in  order  to  make  a  fair  appraisement  and  valuation  of  the  said  house- 
hold furniture,  fixtures,  liquors,  chattels,  and  effects,  and  the  said  £.  F.  was 
then  and  there  ready  to  appraise  and  value  the  same  accordingly ;  and  al- 
though the  said  defendant  then  and  there  had  notice  of  the  premises,  and 
was  requested  by  the  said  plaintiff  to  appoint  and  procure  some  person  as  a 
broker  on  his  part,  to  make  such  appraisement  and  valuation  and  to  perform 
>  the  said  agreement  on  his  part,  according  to  the  effect  and  meaning  thereof; 
yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would, 
^when  he  was  so  requested,  as  aforesaid,  or  at  any  other  time,  appoint  or  pro- 
Bcore  a  broker  on  his  part  (m),  to  appraise  and  value  the  said  household  fur- 
r  niture,  fixtures,  liquors,  and  other  effects  or  any  of  them,  according  to  the 
effect  and  meaning  of  the  said  agreement,  but  hath  hitherto  wholly  neglected 
Aud  refused  so  to  do,  and  by  reason  thereof,  the  said  household  furniture, 
fixtures,  liquors,  and  other  effects,  still  remain  unvalued  and  unpaid  for  by 
the  said  defendant,  to  wit,  at,  &o.  (yenue\  aforesaid,  contrary  to  the  said 
agreement  and  the  said  promise  and  undertaking  of  the  said  defendant, 


{k)  The  ayennents  of  performance  on  the 
p&rt  of  the  plaintiff  most  always  depend  on 
Mcb  pftrticalar  agreement;  thoee  in  the  pr&- 
Mdeot  are  snch  ae  most  freqnently  occur  in 
actions  on  pftblic-kouse  agreements. 

(2)  Aa  to  the  necessary  aycrments  in  this 
put  of  the  declaration,  see  2  Marsh.  882; 
Ante,  298,  n. 

(|ii)  Where  A.  agreed  to  seU  to  B.  his  inter- 

^  in  a  pnbtic  house,  and  his  furniture,  &c. 

f  at  an  appratsement  to  be  made  by  two  appraia- 

'  en,  the  same  to  be  paid  for  on  B's  taking  pos- 

Kanon,  which  was  to  be  done  on  or  before  the 

25th  of  March,  then  next,  and  80/.  was  paid 

^7  B.  as  a  deposit :  and  he  as^reed  that  if  he 

■^oold  not  complete  his  part  of  the  agreement, 

.    the  sum  so  paid  should  be  forfeited.  The  buyer 

^  sellor  appointed  appraisers  respectively. 

Vol.  n.  28 


On  the  25th  of  March  the  two  appraisers  met, 
and  the  seller's  appraiser  was  then  informed, 
that  the  i^praiser  of  the  buyer  could  not  oon^ 
yeniently,  on  that  day,  complete  the  Taltiation, 
but  would  finish  the  business  the  next  day;  no 
objection  was  then  made  to  the  proposed  delay. 
The  appraiser  of  the  buyer  went  to  the  seller's 
premises  the  following  day  to  make  the  valua- 
tion, but  the  seller  rcfus^  to  allow  him  so  to 
do,  and  said  he  would  not  complete  the  con- 
tract; held,  that  under  the  circumstances,  it 
was  incumbent  on  the  seller,  if  he  intended  to 
insist  that  the  contract  should  be  completed  on 
the  day  mentioned  in  the  agreement  to  have 
notified  such  intention  to  the  buyer;  and  not 
having  so  done,  the  latter  was  entitled  to  re- 
cover back  the  deposit,  8  B.  &  Crcs.  575. 
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« 

AGAKfsT  thereby  the  said  defendant  hath  become  liable  to  pay  the  said  plaintiff  thi 
K^L^tto-  ^^  ^^^  ^^  200/.,  in  the  said  agreement  mentioned,  when  he  the  said  d^ 
FEBTT.  fendant  should  be  thereunto  afterwards  requested.  Nevertheless  the  said  (k> 
[  *298  ]  fendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  bhI 
Breach,  "^sum  of  200/.,  or  any  part  thereof  to  the  said  plaintiff,  but  hath  hithert» 
non-pay-  wholly  neglected  and  revised  so  to  do,  and  therein  &iled  and  made  defiuil^ 
rt^uUt^*  contrary  to  the  form  and  effect  of  the  said  agreement  and  his  said  promia  i 
daoiages  ^^^  undertaking,  to  wit,  at,  &c.  (t7ent^)  aforesaid.  And-  whereas  also  tlie 
(n).  said  plaintiff,  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c 

^*unt**for  (V^^^^)  aforesaid,  was  lawfully  possessed  of  a  certain  other  dwelling-boose 
preventing  and  premises,  with  the  appurtenances,  situate  at,  &c.  for  the  residue  of  a 
the  plain-  certain  term  of  years,  to  expire  on,  &c.  (o^  in  which  said  last-mentioned 
^l^  dwelling-house  and  premises,  the  said  plaintiff  had  carried  on  the  bnidness 
from  Talu-  of  a  victualler,  and  the  said  plaintiff  was  then  also  in  the  possession  of  direis 
ing.  excise  licenses,  and  the  said  plaintiff  was  also  then  and  there  possessed  of 

certain  other  chattels  and  effects  in  the  said  dwelling-house  and  premises, 
whereof  he  the  said  defendant  then  and  there  had  notice.  And  the  said 
plaintiff  being  so  possessed,  thereupon,  heretofore,  to  wit,  on  the  day  and 
year  first  aforesaid,  at,  &c.  {ve7iue)  aforesaid,  in  consideration  {p)  that  the 
said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant 
and  for  the  sum  of  — /.  then  and  there  paid  to  the  said  plaintiff  by  way  of 
earnest,  and  such  further  sum  of  money  as  the  said  last  mentioned  chattels 
and  effects  should  be  valued  at,  upon  a  fair  appraisement  by  a  broker  on 
each  side,  or  their  umpire,  to  be  paid  to  the  said  plaintiff,  as  hereinafter 
mentioned,  had  agreed,  &c. — [State  the  substance  of  the  agreement  in  tht 
first  county  with  the  averments,  and  proceed  as  follows :] — And  although ' 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at,  &c.  (venue)  aforesaid,  nominated  and  appointed  one  E.  F.  a  broker,  to 
value  and  appraise  the  said  last-mentioned  chattels  and  efiects  for  and  on  be- 
half of  the  said  plaintiff,  and  the  said  defendant  then  and  there  had  notice  of 
the  premises  la^aforesaid,  and  then  and  there  nominated  and  appointed  a 
certain  oth^r  person,  to  wit,  one  G.  H.  as  a  broker  to  appraise  and  value  the 
same  chattels  and  eflfects,  for  and  on  behalf  of  the  said  defendant,  and  al- 
though the  said  E.  F.  and  O.  H.  as  such  brokers  as  aforesaid,  then  and  there 
began  such  valuation  and  appraisement,  and  the  same  would  have  been  pro- 
[  *299  ]  ceeded  with  and  completed,  if  the  said  *defendant  would  have  suffered  and 
permitted  the  said  G.  H.  to  have  proceeded  therein ;  yet  the  said  defendant, 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriv- 
ing and  intending  to  deceive  and  defiraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  (^though  often  requested  so  to  do)  suffer  or  permit  the  said 
G.  H.  to  proceed  in  or  go  on  with  the  valuation  and  appraisement  of  the  said 
last-mentioned  chattels  and  effects  on  his  part,  but  afterwards  and  before  the 
completion  thereof,  to  wit,  on  the  day  eJxd  year  first  aforesaid,  at,  &;c.  {venue) 
aforesaid,  wholly  refused  to  suffer  or  permit  him  so  to  do,  and  then  and  there 
oountermanded  and  prevented  the  said  G.  H.  from  proceeding  and  going  on 
with  the  said  valuation  and  appraisement,  and  then  and  from  thence  hitherto 
hath  neglected  to  nominate  or  appoint  any  otiier  person  to  value  or  appraise 

(n)  When  the  contract  was  to  pay  stipnla-  part  of  the  oontraet  and  breach.    Id.  ibid, 
ted  damages,  it  is  advisable  thus  to  declare  for         (o)  What  a  variance,  post,  564.  n. 
them  in  one  count,  see  6   East,  567 ;   13  East,  (  p)  As  to  the  necessity  for  the  statement  of 

845;  for  othcmdse,  the  jury  may   give  less,  the  whole  of  the  consideration,  on  each  side,  see 

Another  count  may  bo  ad'Icd,  omitting  that  6  East,  568,  0. 
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^4^to  ^become  a  just  debt,  and  recoverable  in  any  of  his  Majesty's  courts 

law,  as  by  the  said  agreement,  reference  being  thereunto  had,  will  fully 

Aiid,'&c. — [State  mutual  promises  to  perform  the  a^freement  as 

tij  228,  ofid  proceed  with  the  averment  of  plai?itiff^s  performance  of 

conditions  precedent^  and  which  must  depend  on  the  words  of  the 

In  the  case  from  which  this  form  was  taken^  the  averment 

this  respect  was  as  follows  (A)  :] — And  although  the  said  plaintiff  was  • 

ijs  from  the  time  of  the  making  of  the  said  agreement,  until  and  'upon 

said day  of to  wit,  at,  &c.  aforesaid,  ready  (Z)  and  willing  to 

and  oonyey  his  said  estate  and  interest  in  the  dwelling-house  and 

,  with  the  appurtenances,  to  the  said  defendant,  and  to  assign  and 

iTer  to  the  said  defendant  the  said  licenses,  and  to  mend  and  allow  for  all 

damaged  windows  of  the  said  messuage  and  premises,  with  the  appurte- 

and  to  clear  the  said  premises  from  all  incumbrances  of  rent  and 

and  to  sell  and  deliver  to  the  said  defendant  the  said  household  fur- 

,  fixtures,  liquors,  chattels,  and  other  effects,  at  a  fair  appraisement 

f,  as  aforesaid,  and  also  to  deliver  possession,  and  complete  and  fulfill 

laid  agreement  upon  the  said day  of at  the  joint  expense  of 

ilf  and  the  said  defendant,  according  to  the  effect  and  meaning  of  the 

agreement  in  that  behalf,  and  although  the  said  plaintiff  afterwards,  to 

on,  ko.  aforesaid,  appointed  and  procured  one  E.  F.  a  broker,  on  his 

in  order  to  make  a  fair  appraisement  and  valuation  of  the  said  house- 

fiumiture,  fixtures,  liquors,  chattels,  and  effects,  and  the  said  £.  F.  was 

and  there  ready  to  appraise  and  value  the  same  accordingly ;  and  al- 

;h  the  said  defendant  then  and  there  had  notice  of  the  premises,  and 

requested  by  the  said  plaintiff  to  appoint  and  procure  some  person  as  a 

OD  his  part,  to  make  such  appraisement  and  valuation  and  to  perform 

agreement  on  his  part,  according  to  the  effect  and  meaning  thereof; 

b^  Baid  plaintiff  in  tact  saith,  that  the  said  defendant  did  not  nor  would, 

be  was  so  requested,  as  aforesaid,  or  at  any  other  time,  appoint  or  pro- 

a  broker  on  his  part  (m),  to  appraise  and  value  the  said  household  fur- 

e,  fixtures,  liquors,  and  other  effects  or  any  of  them,  according  to  the 

umI  meaning  of  the  said  agreement,  but  hath  hitherto  wholly  neglected 

Ke&sed  so  to  do,  and  by  reason  thereof,  the  said  household  furniture, 

IRS,  liquors,  and  other  effects,  still  remain  unvalued  and  unpaid  for  by 

f»id  defendant,  to  wit,  at,  &c.  (venue'\  aforesaid,  contrary  to  the  said 

It  and  the  said  promise  and  undertaking  of  the  said  defendant. 


AGAINST 
VENDEE   OF 
REAL    FRO- 
PERTY. 


Ibe  averments  of  performAnce  or  the 

the  pUuntiff  must  always  depend  on 
firtirakr  agnement;  those  m  the  pr&- 
'  SR  nch  as  most  freqaently  ooour  in 

OL  pftbUc-konse  agreements. 

As  to  the  neeeasary  aycrments  m  this 
tf  tbe  dedan^aa,  see  2  Manh.   882; 


1^^  A.  agr.ld  to  seU  tb  B.  his  inter- 
!i  poibGe  honae,  and  his  fUmitnre,  &,c. 
IfffBUKment  to  be  made  by  two  apprai»- 
ittsmt  to  be  paid  for  on  B's  taking  poe- 
'vlnch  was  to  be  done  on  or  before  the 
Mtreh,  ihea  next,  and  80/.  was  paid 
m  a  dfjpoat :  and  he  ai^reed  that  if  he 
'  vt  eomplete  his  part  of  the  agreement, 
■B  8D  paid  shonld  be  ferfeited.  The  bnycr 
^^  appointed  appraisers  respectivdy. 

Vol  n.  28 


On  the  25th  of  March  the  two  appraisers  met, 
and  the  seller's  appraiser  was  then  informed, 
that  the  appraiser  of  the  buyer  oould  not  con- 
veniently,  on  that  day,  complete  the  valtiation, 
but  wocdd  finish  the  business  the  next  day;  no 
objection  was  then  made  to  the  proposed  delay. 
The  appraiser  of  the  buyer  went  to  the  seUer's 
premises  the  following  day  to  make  the  valua- 
tion, but  the  seller  refused  to  allow  him  so  to 
do,  and  said  he  would  not  complete  the  con- 
tract; held,  that  under  the  circumstances,  it 
was  incumbent  on  the  seller,  if  he  intended  to 
insist  that  the  contract  should  be  completed  on 
the  day  mentioned  in  the  agreement  to  have 
notified  such  intention  to  the  buyer;  and  not 
having  so  done,  the  latter  was  entitled  to  re- 
cover back  the  deposit,  8  B.  &  Cres.  676. 


297a 


DECLARATIONS  IN  ASSUMPSIT. 


AGAINST 

TZSDEE    or 

SEAL    PAO- 

FESTY. 

[  *298  ] 

Breach, 
non-pay- 
ment of  the 
stipulated 
damages 
in). 
Second 
coont,  jfor 
preventing 
the  plaan- 
tiif's 
broker 
from  yala- 
ing. 


[  *299  ] 


whereby  the  said  defendant  hath  become  liable  to  pay  the  said  plaintiff 
said  sum  of  200/.,  in  the  said  agreement  mentioned,  when  he  the  said 
fendant  should  be  thereunto  afterwards  requested.     Nevertheless  the  said 
fendant  (although  often  requested  so  to  do)  hath  not  as  vet  paid  the 
"^Bum  of  200/.,  or  any  part  thereof  to  the  said  plaintiff,  but  hath  hil 
wholly  neglected  and  refused  so  to  do,  and  therein  &iled  and  made  del 
contrary  to  the  form  and  effect  of  the  said  agreement  and  his  said  proi 
and  undertaking,  tcwit,  at,  &c.  (t;c?it^) aforesaid.     And-  whereas  also 
said  plaintiff,  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  H 
(venue)  aforesaid,  was  lawfully  possessed  of  a  certain  other  dwelling-hool 
and  premises,  with  the  appurtenances,  situate  at,  &c.  for  the  residue 
certain  term  of  years,  to  expire  on,  &c.  (o)  in  which  said  last-ment 
dwelling-house  and  premises,  the  said  plaintiff  had  carried  on  the  busii 
of  a  victualler,  and  tlie  said  plaintiff  was  then  also  in  the  possession  of  dii 
excise  licenses,  and  the  saia  plaintiff  was  also  then  and  there  possessedj 
certain  other  chattels  and  effects  in  the  said  dwelling-house  and  premi 
whereof  he  the  said  defendant  then  and  there  had  notice.      And  the 
plaintiff  being  so  possessed,  thereupon,  heretofore,  to  wit,  on  the  day 
year  first  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  (  /> )  that 
said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defen( 
and  for  the  sum  of — /.  then  and  there  paid  to  the  said  plaintiff^  by  wayt 
earnest,  and  such  further  sum  of  money  as  the  said  last  mentioned  chj 
and  effects  should  be  valued  at,  upon  a  &ir  appraisement  by  a  broker 
each  side,  or  their  umpire,  to  be  paid  to  the  said  plaintiff,  bs  '  hereii 
mentioned,  had  agreed,  &c. — [State  the  substance  of  the  agreement  in 
first  count,  laith  the  averments,  and  proceed  as  follows :] — And   alth< 
the  said  plaintiff  afterwards,  to  wit,  On  the  day  and  year  first  afoi 
at,  &c.  (venue)  aforesaid,  nominated  and  appointed  one  E.  F.  a  brokei 
value  and  appraise  the  said  last-mentioned  chattels  and  efiects  for  and  on 
half  of  the  said  plaintiff,  and  the  said  defendant  then  and  there  had  not 
the  premises  lasft-aforesaid,  and  then  and  there  nominated  and  appoint 
certain  oth^r  person,  to  wit,  one  G.  H.  as  a  broker  to  appraise  and  Talae 
same  chattels  and  effects,  for  and  on  behalf  of  the  said  defendant,  anji^ 
though  the  said  E.  F.  and  O.  H.  as  such  brokers  as  aforesaid,  then  and 
began  such  valuation  and  appraisement,  and  the  same  would  have  been 
ceeded  with  and  completed,  if  the  said  ^defendant  Would  have  suffered 
permitted  the  said  G.  H.  to  have  proceeded  therein ;  yet  the  said-  defc 
not  regarding  his  said  last-mentioned  premise  and  undertaking,  bnt  ooi 
ing  and  intending  to  deceive  and  defiraud  the  said  plaintiff  in  uiis  behalf! 
not  nor  would  (although  ottem  requested  so  to  do)  suffer  or  permit  ihd 
G.  H.  to  proceed  in  or  go  on  with  the  valuation  and  appraisement  of  the 
last-mentioned  chattels  and  effects  on  his  part,  but  afterwards  and  befoi 
completion  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &g.  (i 
aforesaid,  wholly  refused  to  suffer  or  permit  him  so  to  do,  and  then  and 
oountermanded  and  prevented  the  said  G.  H.  from  proceeding  and  goi 
with  the  said  valuation  and  appraisement,  and  then  and  from  thence  nil 
hath  neglected  to  nominate  or  appoint  any  oilier  person  to  value  or  ai 


(ft)  "When,  the  contract  was  to  pay  Btipnia- 
ted  dfunages,  it  is  advisable  thus  to  declare  for 
them  in  one  count,  see  6  East,  667 ;  13  East, 
846;  for  othcndse,  the  jury  may  give  less. 
Another  count  may  bo  addled,  omitting  that 


part  of  the  contract  and  breach.     Id.  il 
(o)  What  a  variance,  post,  564.  n. 
(  p)  As  to  the  necessity  for  the  stat< 

the  whole  of  the  consideration,  on  each 

6  East,  568,  9. 
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aaid  hst-mentioned  chattels  and  eflFects  for  and  on  behalf  of  the  said  de-    against 
It,  and  hath  hindered  and  prevented  the  completion  of  such  valuation  j^j^^  pj^^^. 

appnusement  as  last  aforesaid,  and  the  same  chattels  and  e£fects  still  re- 
wholly  unpaid  for  by  the  said  defendant,  contrary  to  the  said  last-men- 
promise  and  Undertaking  of  the  said  defendant,  to  wit,  at,  &c.  {venue) 
dd. — [Add  one  count  for  a  leasehold  estate  bargained  and  sold,  ante, 
Two  counts  for  goods  bargained  and  sold,  ante,  56. — Money  paid, 

account  stgted,  and  breach,] 


For  the 
penalty  in 
a  written 
agreement 
to  take  fix- 
tures and 
stock  in 
trade  at  an 
appraise- 
ment (^). 


?or  that  whereas  the.  said  plaintiff,  before  and  at  the  time  of  making  the 
it,  promise  and  undertaking  of  the  said  defendant  hereinafter  next 
was  lawfully  possessed  of  certain  stock  in  trade,  fixtures,  chat- 
andefiects  of  great  value,  as  of  his  own  proper  goods  and  chattels,  to 
at,  4c.  {venue).     And  thereupon,  heretofore,  to  wit,  on,  &c.  (rfay  of 
rtit,  or  about  it)  at,  &c.  {venue)  it  was  agreed  by  and  l)etween  the 
plaintiflf  and  the  said  defendant  in  manner  following,  that  is  to  say,  the 
plaintiff  then  and  the^e  agreed  to  sell  and  deliver  to  the  said  defendant, 
then  and  there  agreed  to  purchase  and  take  of  the  said  plaintiff,  the  said 
fixtures,  chattels,  and  effects,  at  a  &ir  appraisement,  by  a  person  agree- 
to  both  parties,  on,  &c.  then  next,  and  to  pay  the  money  for  the  same 
day  of  appraisement;  and  it  was  then  and  there  further  agreed,  that 
party  refusing  to  perform  the  *said  agreement,  should  forfeit  to  the  [  *300  ] 
I  the  Bum  of  20/.  (r) ;  and  the  said  agreement  being  so  made,  afterwards, 
it,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid,  in  considera- 
te—[itfw/i^  promises,  as  ante,  228.]     And  the  said  plaintiff,  in 
ttith,  that  under  and  by  virtue  of  the  said  agreement,  and  in  pursuance 
'the  said  stock,  fixtures,  chattels,  and  effects,  were,  afterwards,  to 
on,  4c.  {day  of  appraisement,  or  about  it)  at,  Ac.  aforesaid,  appraised 
person  agreeable  to  both  parties,  that  is  to  say,  by  one  E.  F.  at  a  large 
rf  money,  to  wit,  the  sum  of — /.  lawful  money  of  Great  Britain,  where- 
iesaid"  defendant,  afterwards,  to  wit,  on  ttie  day  and  year  last  aforesaid, 
[kc  aforesaid  had  notice ;  and  although  the  said  plaintiff  was  then  and 
^  willing  to  deliver  the  said  stock,  fixtures,  chattels,  and  effects  to  the 
defendant,  upon  his  paying  the  said  sum  of — /.  to  the  said  plaintiff  for 
[nine,  and  then  and  there  requested  the  said  defendant  to  take  the  said 
%  fixtnres,  and  chattels,  at  such  appraisement  as  aforesaid,  and  to  pay 
fJke  said  sum  of — L  for  the  same ;  and  although  the  said  plaintiff  hatn 
I  from  the  time  of  the  said  agreement,  hitherto  well  and  truly  per- 
and  fulfilled  the  same  in  all  things  therein  contained  on  his  part  and 
to  be  performed  and  fulfilled,  according  to  the  tenor  and  effect,  true 
and  meaning  thereof,  to  wit^  at,  &c.  {venue)  aforesaid ;  yet  the  said 
Vin  &ct  saith,  that  the  said  defendant  did  not,  nor  would,  at  the  said 
when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  take 
'  stock,  fixtures,  chattels  and  effects,  or  any  part  thereof,  at  such  ap- 
nient  as  aforesaid,  or  pay  the  said  sum  of  — /.  or  any  part  thereof,  to 
ud  plaintiff^  but  wholly  neglected  and  reftised  so  to  do,  and  therein 
•nd  made  defiiult,  whereby,  and  according  to  the  form  and  effect  of  the 
•pwment,  the  said  defendant  forfeited  and  became  liable  to  pay  to  the 
(plaintiff,  the  said  sum  of  — L  in  the  said  agreement  in  that  behalf  men- 
to  wit,  at,  &c.  aforesaid ;  nevertheless,  the  said  defendant  (although 
requested)  hath  not,  as  yet  paid  the  said  sum  of — /.  or  any  part  there- 

(f)  12  East,  1;  Poet,  801,  note  (»). 

v)  Aa  to  this  stipolation  fbr  a  penalty,  eee  the  note,  ante,  296,  n,  297,  n. 
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use,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defendant  not  regarding 

▲GAj^Bi    ^^®  ^^^  a^ement,  nor  his  said  promise  and  undertaking,  hath  not  paid  to 

iH-ooMiNQ  the  said  plaintiff  the  said  sum  of  — /.  or  any  part  thereof,  but  hath  hitherto 

TEKAjn,   wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to 

wit,  at,  &c.  {venue)  aforesaid. — [Add  the  following  coiinis.'] 

^®**"^  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  making  the  pro- 

Btating  the  ™^  ^^'^  undertaking  of  the  said  defendant  hereinafter  n^:A,  mentioned,  was 
yaldation,  lawfully  possessed  of  a  certain  other  farm,  with  the  appurtenances  ;  and  on 
but  an  en-  ^hjch  gaid  last-mentioned  farm,  he  the  said  plaintiff  had  before  then  laid  direre 
^aylie  large  quantities  of  muck,  and  there  were  then  growing  and  being  on  the  same 
TaliM,  &c  farm,  divers  large  quantities  of  turnips,  grass,  herbage,  and  underwood  :  and 
the  said  plaintiff  was  then  also  possessed  of  divers  large  quantities  y>f  com, 
and  grain  in  the  straV,  hay,  muck,  fixtures,  chattels  and  effects  of  great  value, 
then  growing  and  being  upon  and  about  the  same  farm,  with  the  appurtenances, 
to  wit,  at,  &c.  {venup^  aforesaid ;  and  being  so  possessed,  heretofore,  to  wit.  on 
the  day  and  year  aforesaid,  at,  &c.  (ye^iue)  aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant  would  relin- 
quish and  give  up  the  possession  of  the  said  last-mentioned  farm,  with  the  appur- 
tenances, to  the  said  defendant,  in  order  that  he  the  said  defendant  might  hold 
and  enjoy  the  same,  as  tenant  thereof,  in  lieu  and  instead  of  the  said  plaintiff 
'  and  would  suffer  and  permit  the  said  defendant  to  have  the  benefit  of  the  said 
muck,  so  laid  upon  the  said  &rm  as  aforesaid,  and  to  have  and  take  to  his 
own  use  the  said  turnips,  grass,  herbage,  and  underwood,  so  growing  and  be- 
'  ing  thereon,  and  the  said  straw  and  chaff  arising  from  the  threshing  and  dress- 
ing of  the  said  com  and  grain,  and  would  sell  and  deliver  to  him  the  said 
defendant,  the  said  hay,  muck,  fixtures,  chattels  and  effects  so  lying  and  being 
upon  and  about  the  said  farm,  with  the  appurtenances,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  make 
all  due  and  customary  allowances  to  the  said  plaintiff,  as  between  in-coming 
and  out-going  tenants,  for  and  in  respect  of  the  said  muck,  so  laid  on  the  said 
farm  as  aforesaid,  and  of  the  said  turnips,  grass,  herbage  and  underwood,  so 
growing  and  being  thereon ;  and  also  for  and  in  respect  of  the  threshing, 
and  drying,  and  carting  of  the  said  com  and  grain,  and  likewise*  to  pay  to 
[  *804  ]  the  said  plaintiff  for  *the  said  hay,  muck,  fixtures,  chattels,  and  effects,  so 
lying  and  being  upon  and  about  the  said  farm,  with  the  appurtenances,  so 
much  money  as  he  the  said  plaintiff  should  therefore  reasonably  deserve  to 
have  of  the  said  defendant  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said  plaintiff  avers,  that  he,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  the  said  defendant  did  after- 
wards, to  wit,  on  the  &aj  and  year  first  aforesaid,  at,  &c.  {vmuc)  relinquish 
and  give  up  the  possession  of  the  said  farm,  with  the  appurtenances,  to  the 
said  defendant,  in  order  that  the  said  defendant  might  hold  and  enjoy,  and 
that  the  said  defendant  accordingly  he  held  and  enjoyed  the  same  as  tenant 
thereof,  in  lieu  and  stead  of  the  said  plaintiff,  and  did  sufier  and  permit  the 
said  defendant  to  have,  and  that  the  said  defendant  accordingly  had  the  bene- 
fit of  the  said  muck,  so  laid  on. the  said  farm  as  aforesaid ;  and  did  also  suffer 
and  permit  the  said  defendant  to  receive  and  take,  and  that  he  the  said  defend- 
ant accordingly  receive  and  take  to  his  own  use  the  said  turnips,  grass,  herb- 
age, and  underwood,  so  growing  and  being  on  the  said  farm,  and  also  the  straw 
and  chaff  arising  from  the  threshing  and  dressing  of  the  said  corn  and  grain, 
and  did  sell  and  deliver  to  the  said  defendant  the  said  hay,  muck,  fixtures, 
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88  tenant  thereof,  for  a  certain  term  then  iinexpired,  and  at  the  ex- 
don  of  which  said  term,  the  said  plaintiff  was  about  to  quit  and  yield  up   ^q^^t 
said  farm,  lands  and  premises,  with  the  appurtenances,  to  and  in  &vor  of  iir-ooMura 
eaid  defendant,  as  the- succeeding  tenant  thereof,  and  on  which  said  farm,    texaxt. 
and  premises  -he  the  said  plaintiff,  had,  before  then,  laid  and  spread 
hugd  quantities  of  dung  and  manure,  and  there  were  then  growing 
being  on  the  said  farm  divers    large  quantities  of   turnips,   corn, 

herbage;  -and  underwood,  and  Ae  said  plaintiff   was    then  also  L  *308  J 

ly  possessed  of  divers  large  quantities  of  com    and  grain  in   the 

r,  hay,  dung,  manure,  fixtures,  chattels,  and   effects  l^en  lying  and 

npon  and  about    the  said    fitrm,  with   the    appurtenances,  and    of 

vsJue,  to  wit,  of  the  value  of  — /.  to  wit,  at,  &c.   (venue)  afore- 

;  aqd  the  said,  plaintiff  being  so  possessed  thereof,  heretofore,  to  wit,  on,  &c. 

of  agreement  or  about  it)  at,  Ac.  {venue)  it  was-  agreed  between  the 

plaintiff  and  the  said  defendant,  that  the  said  plaintiff  should  leave  on  the 

premises,  and  the  said  defendant  should  take  and  purchase  of  the  said 

itiff  the  said  dung  and  manure  so  laid  on  the  said  farm  as  aforesaid,  and 

I  Baid  turnips,  com,  grass,  herbage,  and  underwood,  so  growing  and  being 

1,  and  that  the  said  plaintiff  should  sell  and  deliver  to  the  ^id  defend- 

the  said  hay,  dung,  manure,  fixtures,  chattels,  and  effects,  and  the  said 

It  thereby  agreed  tQ  pay  for  the  same  at  a  fair  valuation,  to  be  made 

persons,  that  is  to  say,  by  E.  F.  then  and  there  named  and  ap- 

hjdjid  on  behalf  of  the  said  plaintiff  and  G.  H.  then  and  there  named 

^)pomted  by  the  said  defendant  to  value  the  premises. — [  Then  state  mu- 

^promises,  as  ante  228  and  proceed  as  follows :] — And  the  said  plaintiff 

saith,  that  aft^erwards,  to  wit,  on,  &c.  at,  &c.  {venue)  under  and  by  vir- 

itf  the  said  agreement,  the  said  dung  and  manure,  so  laid  on  the  saia  farm 

id,  and  the  said  turnips,  com,  grass,  herbage,  and  underwood,  and 

|Biid  other  hay,  dung  and  manure,  fixtures,  chattels  and  effects,  were  &ir- 

Ined  by  the  said  E.  F.  and  6.  H.  at  a  certain  sum  of  money,  to  wit,  the 

rf— i  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and 

r  last  aforesaid,  had  notice,  to  wit,  at,  &c.  {venue)  aforesaid:     And  the 

plaintiff  further  saith,  that  he,  confiding  in  the  said  agreement  and  pro- 

aod  undertaking  of  the  said  defendant  did  afterwards,  to  wit,  on  the  day 

first  aforesaid,  at,  &c.  {venue)  leave  on  the  said  premises  the  said 

land  manure,  so  laid  thereon  as  aforesaid,  and  the  said  turnips,  corn, 

^  herbage,  and  underwood,  so  growing  and  being  thereon  as  aforesaid  ; 

[ttesaid  plaintiff  did  then  and'  mere  sell  and  deliver  to  the  said  defend- 

m  said  hay,  dung,  and  manure,  fixtures,  chattels  and  effects,  so  lying 

^  *ig  upon  and  about  the  said  farm  with  the  appurtenances  as  aforesaid ; 

said  defendant  hath  had  and  received  the  benefit  thereof  to  his  own 


of  the  trade.      1   Taunt.   19.    But 
flie  out-going   tenant,  has  covenanted 
"^ludlofTd  to  leave  manure,  &o.  on  the 
to  sell  it  to  the 'incoming  tenant  at 
the  out^going  tenant  nevertheless 
\Vb  property  in  such  manure,  &c.  and 
maintain  trespass  or  trover  against  the 
tenant  if  he  remove  and  use  them 
\mA  vsloation,  16  East,  116.     The  right 
vnal  waj-going  crop  may  be  confined 
'by  the  aereement  between  the  land- 
tenant,  and  though  the  incoming  ten- 
ia genoral  maintain  an  action  against 
ling  tar  a  breach  of  the  cqstom  of  the 
jct  the  custom  of  the  oountry  can 


have  no  place  where  the  off-going  tenant  holds 
under  a  lease  expressly  malong  a  different  pro- 
vifflon.  16  East,  71.  1  Tiiunt  19;  1  Meriv. 
16;  2  B.  &  A.  747.  See  also  Holt's  C.  N.  P. 
197;  8  J.  B.  Moore,  686. 

Form  of  Declaration. — ^If  there  be  an  ex- 
press agreement  between  the  parties  which  is 
set  out  in  declaration,  it  must  be  stated  with 
accuracy.  12  East,  1 ;  but  the  plaintiff  in  this 
action  may  recover  under  the  general  indebita- 
tus count,  when  only  personal  property  was 
sold,  but  not  so  if  the  valuatign  included  labor, 
sowing,  &c.,  in  which  case  the  declaration  musk 
be  special    Id.  ibid. 
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BT  OUT-  monies  bo  expended,  and  the  said  work  and  labor  so  done,  performed,  ^^ad 
AQAiNST  l>ostowed  as  aforesaid,  at  [Lady  Day]  then  next,  and  would  leave  the  said 
Di-ooMiNo  manure  in  and  upon  the  said  farm,  lands  and  premises,  with  the  appurte- 
^'^'^^^'  nances,  for  the  use  of  the  said  defendant,  he  the  said  defendant  undertook,  and 
then  and  there  faithfully,  promised  the  said  plaintiff  to  pay  him  so  much 
money  as  A.  B.  and  C.  R.  should  ascertain  and  determine  to  be  a  due  and 
proper  sum  of  money  to  be  therefor  paid  to  the  said  plaintiff;  and  the  said 
plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
said  plaintiff,  did  afterwards,  to  wit,  at  Lady  Day  aforesaid,  relinquish  and 
give  up  to  the  said  defendant  the  possession  of  the  said  farm,  lands,  and  pre- 
mises with  the  appurtenances  and  the  benefit  of  the  said  manure,  and  of  the  said 
monies  so  expended,  and  the  said  work  and  labor  so  done,  performed  and  be- 
stowed as  aforesaid,  and  did  then  and  there  leave  the  said  manure  in  and  upon 
the  said  farm,  lands. and  premises,  with  the  appurtenances,  for  the  use  of  the 
said  defendant ;  and  the  said  plaintiff  further  saith,  that  tiie  said  A.  B.  and 
the  said  C.  R.  after  the  making  of  the  said  promises,  kc.  to  wit,  on,  &c.  a!, 
&c.  (venue)  aforesaid,  in  pursuance  of  the  said  reference  of  the  said  plaintiff, 
and  the  said  defendant  did  ascertain  and  determine  that  the  said  defendant 
should  therefore  pay  to  the  said  plaintiff,  for  and  in  consideration  of  the  pre- 
mises, divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — L  as  and  for  the  due  and  proper  sum  of  money  to  be 
therefore  paid  t(Ahe  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid ;  of  all 
which,  &c. — [Notice  to  defendant  and  liabilUy  to  pay  on  request,] — [The 
second  count  similar  to  tlie  first ^  but  more  generaL  In  the  third  count 
the  manure  was  not  mentioned.  In  the  fourth  nothing  was  said  of  the 
reference  and  award,  but  merely  that  defendant  prwnised  to  pay  what 
plaintiff' reasonably  deserved  to  have. — Add  common  counts  for  work  and 
labor,  and  materials,  crops  sold,  goods  sold,  fnoney  paid,  had  and  received^ 
and  breach,] 

m 

[  *807  ]      "^For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
The  like  by  the  promise  and  undertaking  of  the  said  defendant,  hereinafter  next-mention-  i 
out-going    ed^  ^Yas  lawfully  possessed  of  a  certain  farm,  lands,  and  premises,  situate  in  the  j 
wm^g  ^'  county  of  S.  and  on  which  said  farm,  lands  and  premises,  he  the  said  plain- 
tenant,  for  tiff  had  erected  and  made- divers  erections  and  buildings,  to  wit,  of  great  val- 
f  ft^      ue,  to  wit,  of  the  value  of  — L  ;  and  which  at  the  time  of  the  making  of  the 
plaintiff  on  ^^^  promise   and  undertaking  of  the  said  defendant,  hereinafter  mentioned, 
the  premi-  remained  and  continued  on  the  said  farm,  lands  and  premises,  t^  wit,  at,  kc. 
•es  (tt).      {venue^ ;  and  the  said  plaintiff  was  about  to  quit  and  give  up  possessicMi  of 
the  saia  farm,  lands  and  premises,  and  the  said  defendant  was  about  to  be- 
come tenant  thereof,  and  thereupon,  heretofore,  to  wit,  on,  &c.  at,  (venue) 
in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  Qaid  defend'ai\t,  would  relinquish  and  give  up  the  said  buildings  and  erec- 
tions to  the  said  defendant,  and  would  leave  the  same  to  the  said  defendant  in 
and  upon  the  said  farm,  lands,  and  premises,  and  would  suffer  and  permit  the' 
said  defendant  to  have  and  take  the  same  to  his  own  use,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,  to  pay  him 
for  the  said  buildings  and  erections  so  much  money  as  he  the  said  plaintiff 
should  therefore  reasonably  deserve,  to  have  of  the  said  defendant,  when  be 
the  said  defendant  should  be  thereunto  afterwajtb  requested.    And  the  said 

(tt)  See  note  to  form,  ante,  301. 
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;I3  and  effects  so  lying  and  being  upon  and  about  the  said  taxm,  with  the    ^  o^- 
jnances ;  and  the  said  plaintiff  further  saith,  that  all  due  and  custom-   ^^^ 
aUowances,  as  between  in-coming  and  out-going  tenants,  for  and  in  re-  iN-com^a 
of  the  said  muck,  so  laid  on  the  said  farm  as  aforesaid,  and  of  the  said    tbhaxt. 
lips,  grass,  herbage,  and  underwood,  so  growing  and  being  thereon,  and 
for  and  in  respect  of  the  threshing,  dressing,  and  carting  of  the  said 
and  grain  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /. 
kfful,  &c.'j  sAd  that  he  the  said  plaintiff  therefore  reasonably  deserved  to 
of  the  said  defendant  for  the  said  hay,  muck,  fixtures,  chattels  and 
so  lying  and  being  in  and  about  the  said  farm,  with  the  appurtenances, 
large  sum  of  money,  to  wit,  Ihe  sum  of  — L  of  like  lawful  money, 
wit,  at,  £c.  {venue)  of  all  which  premises  the  said  defendant  afterwards, 
lit,  on  the  day  and  year  first  aforesaid,  there  had  notice ;  and  by  reason 
){^  and  according  to  the  tenor  and  effect  of  the  said  ^last-mentioned  pro- 
and  undertaking,  he  the  said  defendant  then  and  there  became  liable  to 
to  the  said  plaintiff  the  said  sum  of  money,  when  he  the  said  defendant 
be  afterwards  requested. 

[And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  (any  day  [  *305  | 
TtiiBe  of  declaration)  at,  &c.   {venue)  was  indebted   to  the  said  plain-  Third 
[k  tlio  sum  of  — /.  of  like  lawful  money,  for  so  much  money  before  ^?^*'  "*' 
likQe,  and  then  due^and  payable  from  the  said  defendaift  to  the  said  plain-  aazumpaiu 
i^poQ,  for,  and  in  respect  of  the  said  plaintiff's  relinquishing  and  giving  for  the 

a  certain  farm  and  premises,  with  the  appurtenances,  together  with  the  *^™I*»  ^^ 
[ttdtonefit  of  divers  large  quantities  of  muck  and  dung,  and  other  mate- 
before  then  laid,  and  expended  and  bestowed  thereon  by  the  said  plaintiff, 
I  together  also  witli  divers  large  quantities  of  turnips,  grass,  herbage,  and 
rood,  chattels,  and  effects,  growing  and  being  thereon,  to  and  in  favor  of 
[inl  defendant,  at  bis  special  instance  and  request,  and  by  the  said  plain- 
eforethen  accordingly  relinquished  and  given  up  to,  and  in  favor  of  the 
defendant;  and  being  so  indebted,  he  the  said  defendant,  &c. — [Con- 
rtw  count  as  usual,  ante,  87 ;  add  counts  for  crops  and  goods  a?id 
sold,  work  and  labor,  money  paid,  had  and  received,  accowU 
and  breach,^ 


that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
k  said  promise  and  undertaking  of  the  said  defendant,  hereinafter  next 
"'  ned,  was  lawfully  possessed  of  a  certain  farm,  lands,  and  premises,  with 

wrtenances,  situate  in  the  county  of and  held  the  same  as  ten- 

»f  to  E.  F.  and  on  which  said  fiirm,  lands,  and  premises,  he  the  said 
had  before  that  time  laid  divers  large  quantities  of  manure,  and  ex- 
divers  large  sums  of  money,  and  done,  performed,  and  bestowed  work 
or  by  himself  and  his  servants,  and  otherwise  in  ploughing,  harrow- 
[Banuring,  sowing,  and  otherwise  cultivating  and  improving  divers  parts 
and  Sie  said  plaintiff  was  also  possessed  of  divers  large  qiiantities  of 
and  effects  thereon,  to  wit,  at,  Ac.  (jvenue) ;  and  thereupon,  hereto- 
[ to  wit,  on,  4;c.  (^day  of  ogreeJiient  or  about  it)  at,  &c.  {venue)  afore- 
'  in  consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  like 
t1  instance  and  request  of  the  said  defendant,  would  relinquish  and  give 
the  said  defendant,  the  possession  of  the  said  farm,  lands  and  premises, 
^appurtenances,  and  the  benefit  of  the  said  manure,  and  of  the  said 

(0  See  not«s  to  form,  ante,  301. 
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question 
after  the 
end  of  a 
lease,  on 
the  tbrms 
of  snch 
lease,  for 
not  repair- 
ing, &o. 


suit,  at,  &c.  {venue)  took  and  carried  away,  off  and  from  the  said  fiorm  and 
premises  divers  large  quantities,  to  wit, —  loads  of  hay, —  loads  of  straw,— 
loads  of  dung,  and — loads  of  compost,  which  had  grown,  arisen,  and  been 
made,  on  the  said  &rm  and  pf  einises,  daring  the  said  tenancy,  and  spent^ 
used  and  employed,  and  consumed  the  same  elsewhere  and  off  the  said  fiin^ 
and  premises,  to  wit,  at,  Ac.  (venue)  aforesaid. 

For  that  whereas  before  the  making  of  the  promise  and  undertaking  here^ 
after  next  mentioned,,  to  wit,  on  the  29th  day  of  September,  in  the  year  of 
our  Lord  1823,  to  wit,  at,  [London]  {venue)  the  said  defendant  was  possessed 
of  and  in  a  certain  messuage  and  premises,  with  the  appurtenances,  situate  ii 
the  county  of  M.  by  virtue  of  a  certain  indenture  before  that  time,  to  wit,  oil 
the  31st  day  of  August,  A.  D.  1823,  at  [London]  aforesaid,  made  bet^veari 
the  said  plaintiff  of  the  first  part,  and  the  said  defendant  of  the  other  part  [Aj 
this  and  the  rest  correspond  unth  the  indenture^  whereby,  for  the  considad 
ations  therein  mentioned  the  said  plaintiff,  did  demise,  lease,  and  set  unto  n 
^d  defendant,  the  said  messuage  and  premises,  with  the  appurtenances,  ij 
have  and  to  hold  the  same  unto  the  said  defendant,  firom  the  29th  day  of  r~ 
tember  then  next  ensuing  the  said  Slst  day  of  August,  A.  D.  1828,  for 
during  unto  the  full  end  and  term  of  seven  years  frofti  thence  next  ei 
and  fully  to  be  complete  and  ended,  at  and  under  the  rent  thereby  made 
able  from  the  said  defendant ;  in  which  said  indenture  amongst  other  thi] 
it  was  covenanted,  promised,  and  agreed,  by  the  said  defendant,  to  and 
the  said  plaintiff,  that  the  said  defendant  should  and  would,  at  all  times 
ing  the  said  term,  at  his  own  cost  and  charges,  well  and  suflSciently  re] 
uphold,  &c.  [here  set  forth  the  covenants,  the  subfect-nuztter  of  which 
not  performed  by  defendant  after  the  lease  had  espired]  as  by  the  said 
denture,  reference  being  thereunto  had,  will  more  folly  appear.  And 
said  plaintiff  in  fact  says,  that  the  said  defendant  remained  and  continued 
sessed  of  the  said  messuage  and  premises,  with  the  appurtenances,  until 
expiration  of  the  said  term,  as  tenant  thereof  to  the  said  plaintiffi ;  and 
upon  afterwards,and  at  and  upon  the  expiration  of  the  said  term,  to  wit,  <hi 
80th  day  of  September,  1830,  to  wit,  at  [London]  aforesaid,  in  considt 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  d< 
ant,  would  permit  and  suffer  the  said  defendant  to  continue  to  ofx^upy  the 
messuage  and  premises,  with  the  appurtenances,  and  to  become  tenant 
of  to  the  said  plaintiff  for  and  during  the  term  of  one  year  then  next  ens 
and  so  on  from  year  to  year  as  long  as  the  said  plaintiff  and  the  said  defenc 
should  respectively  please,  and  in  consideration  that  the  said  plaintiff,  at 
like  instance  and  request  of  the  said  defendant,  had  imdertaken  and  &i1 
promised  the  said  defendant  to  perform  and  folfiU  all  things  during  the 
the  said  defendant  should  so  continue  such  tenant  from  year  to  year  to 


(x)  Seea  form,  2  B.  &  C.  278.  8 D.  &  B.  522, 
S.  C.  A  tenant  holding  oyer  after  the  expira- 
tion of  a  lease,  without  any  express  understand- 
ing to  the  contrary,  holds  under  the  terms  con- 
tained in  such  lease,  so  &r  as  such  terms  can 
possibly  be  applicable  to  a  tenancy  fh>m  year 
to  year,  see  6  Esp.  Rep.  106;  16  East,  74;  8 
l!knnt  410;  4  Campb.  276.  8  Bing.  868;  6  T. 
R.  472;  8  B.  &  C.  488;  5  D.  &  B.  218,  S.  C. 
(Toriano  r.  Young,  6  Car.  &  P.  8;  aliter,if 
party  come  iii  as  an  under^ienanU  id.   ibid. 


And  mare  if  a  tenant  holding  oTer 
lease,  mipliedly  stipulates  to  keep  in 
see  1  Marsh  567.      6  Taunt  800.  S.  Cf 
querct  therefore,  as  to  this  form.)      So 
a  party  takes  possession  under  an 
for  a  lease,  he  may  be  treated   as  uu] 
agreeing  to  become  tenant  from   year  to 
on  the  terms  of  the  agreement,  id. — ^R. 
C.  N.  P.  856;  3  B.  &  C.  478.     1  M.  &  P. 
(And  see  Buckworth  v.  Simpson,  2  1^. 
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pIuBtiff  as  aforesaid,  as  had  been  covenanted,  promised,  and  agreed  on,  ^  ^^"^ 
M  obaerye  and  fulfill  all  snch  covenants,  promises,  and  agreements,  as  had  ^q^jist 
made  and  concluded  upon,  in  and  under  the  aforesaid  indenture,  to  be  tknast. 
^,  performed,  and  fiilfilled,  during  the  continuance  of  the  said  term  of  seven 
thereby  granted  on  the  part  and  behalf  of  the  said  plaintiff,  he  the  said 
BDdant  undertook,  and  then  and  there  fiuthfully  promised  the  said  plaintiff 
^do,  perform,  and  fulfill,  during  the  time  he  should  so  continue  tenant  of  the 
Imeesuage  and  premises  to  the  said  plaintiff,  from  year  to  year  as  aforesaid, 
[fiich  agreements  and  covenants  as  had  been  made  and  agreed  upon  in  and 
the  aforesaid  indenture  to  be  done,  performed,  and  fulfilled  on  the  part  and 
of  the  said  defendant,  during  the  continuance  of  the  said  term  of  seven 
thereby  granted;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the 
promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the 
30th  day  of  September,  A.  D.  1880,  to  wit,  at  London  aforesaid,  did  per- 
aod  suffer  the  said  defendant  to  continue  to  occupy  the  said  messuage  and 
with  the  appurtenances,  and  to  become  tenant  thereof  to  the  said 
itifi^  for  and  during  the  term  of  one  year,  and  so  on  firom  year  to  year,  so 
the  said  plaintiff  and  the  said  defendajit  should  respectively  please, 
the  terms  aforesaid.  And  the  said  plaintiff  in  fact  says,  that  tibe  said 
1%  by  virtue  of  that  permission,  did  continue  such  tenant  for  a  year, 
firom  year  to  year  as  aforesaid,  of  the  said  messuage  and  premises  with 
appurtenances,  to  the  said  plaintiff,  firom  thence  hitherto  to  wit,  at,  [Lon- 
aforesaid ;  yet  the  said  defendant,  not  r^rdiog  his  said  promise  and 
^rtaking,  but  contriving  and  intending  to  injure  and  deceive  the  said  plain- 
ibis  behalf,  during  the  time  he  so  continued  such  tenant  firom  year  to 
as  aforesaid,  of  the  said  messuage  and  premises,  with  the  appurtenances, 
did  not  nor  would,  at  all  times  during  the  continuance  of  the  said 
It's  said  tenancy,  at  his  own  proper  costs  and  charges,  weU  and  suf- 
ly  repair,  uphold,  &c.  [^here  negative  theperformance  of  the  rep&irs^ 
"\ng  to  the  words  used  in  the  indenture  of  lease, — See  form,  post, 
in  cavenaht,^  according  to  his  said  promise  and  undertaking,  but  on  the 
thereof  the  said  defendant,  after  the  making  of  his  said  promise  and 
J,  and  during  the  continuance  of  the  said  defendant's  said  tenancy 
la  year,  to  wit,  on  the. 80th  day  of  September,  A.  D.  1880,  and  firom  thence 
suffeved  and  permitted  the  said  messuage  and  premises,  together  with 
[juty  and  other  walls,  &c.  [as  in  indenture^  to  be  and  continue,  and  the 
were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fikllendown,  and 
decay,  out  of  repair,  and  in  bad  order  and  condition,  for  want  of  well 
sufficiently  repairing,  upholding,  maintaining,  glazing,  paving,  purging, 
;,  cleansing,  emptying,  amending,  and  keeping  the  same  in  good  order 
ttnant-like  repair,  and  not  from  any  damage  happening  thereto  by  fire 
'ding  to  the  covenant  in  the  indenture^l  contrary  to  his  said  promise 
midertaking,  to  wit,  at  [London]  aforesaid. — [Add  the  following  oounts,\ 

wfaereaB  also  before  and  at  the  time  of  the  making  of  the  .promise  and  Second 
of  the  said  defendant  as  hereafter  next  mentioned,  the  said  de-  «>™i*» 
had  become  and  was  tenant  to  the  said  plaintiff  of  a  certain  other  mes-  j^^  ^^ 
and  premises  with  the  sppurtenances,  on  certain,  amongst  other  terms 
conditions,  that  is  to  say,  that  the  said  defendant  should  and  would,  at 
[times  during  the  continuance  of  his  said  last-mentioned  tenancy  [Jiere  set 
the  substance  of  the  covenant  broken,  after  the  lease,  which  may  be  as 
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BY  LAin>.  foUows :]  ftt  his  own  cost  and  charges,  well  and  sufficiently  repair,  mamtam, 
AOiOKST  <i^°^^^<l}  ^^<1  ^^  S^  order  and  tenantable  repair  keep  the  said  last-mentioned 
nof  AJiT.  messuage  and  premises,  and  all  party  and  other  walls,  fences  and  drains  there- 
to belonging,  and  all  erections  and  buildings  erected  and  built,  or  theresiiler 
'  to  be  erected  and  built,  upon  t)ie  said  premises  or  any  part  thereof,  (damages . 
happening  thereto  by  fire  only  excepted.)  And  thereupon  heretofore,  to  wit, 
on  the  30th  day  of  September,  A.  D.  1880,  to  wit,  at  [London]  aforesaid  in 
consideration  of  the  premises,  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  that  he  the  said  defendant  should 
and  would  at  all  times  during  the  continuance  of  the  said  last-mentioned  ten- 
ancy, [here  again  set  out  the  sttbstance  of  the  covenant  broken^  as  before] 
at  his  own  cost  and  charges,  and  well  sufficiently  repair,  maintain,  amend,  and 
in  good  order  and  tenantable  repair  keep  the  said  last-mentioned  messuage 
and  premises,  and  all  party  and  other  walls,  fences,  and  drains  thereto  belong- 
ing, and  all  erections  and  buildings  erected  and  built,  or  thereafter  to  be  erect- 
ed and  built,  upon  the  said  premises  or  any  part  thereof  (damages  by  fire  only 
excepted.)  And  the  said  plaintiff  in  fact  says,  that  the  said  defendant  did 
continue  such  tenant  of  the  said  last-mentioned  messuage  and  premises,  witli 
the  appurtenances,  to  the  said  plaintiff,  under  the  said  last-mentioned  tenancy, 
from  the  making  of  his  said  last-mentioned  promise  and  undertaking,  hitherto, 
to  wit,  at,  [London]  aforesaid :  yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  oontriring  and  intending  to  in- 
jure and  deceiye  the  said  plaintiff  in  this  behalf,  during  the  time  he  so  con- 
tinued such  tenant  of  the  said  last-mentioned  messuage  and  premises,  with 
the  appurtenances,  under  the  said  tenancy  as  aforesaid,  did  not  nor  would,  at 
all  times  during  the  continuance  of  the  said  defendant's  said  last-mentioned 
tenancy  as  aforesaid,  [here  negative  the  performance  of  the  covenant^  which 
may  be  thtis ;]  at  his  own  proper  costs  and  charges,  well  and  sufficiently  re- 
pair, maintain,  amend,  and  in  good  order  and  tenantable  repair  keep  the  said 
last-mentioned  ^nessuage  and  premises,  and  all  party  and  other  walls,  fences, 
and  drains  thereto  belonging,  and  all  erections  and  buildings  erected  and  built 
upon  the  said  premises  during  the  said  term,  (damages  happening  thereto'by 
fire  only  excepted,)  according  to  the  said  last-mentioned  promise  and  under- 
taking, but  on  the  contrary  thereof,  he  the  said  defendant,  after  the  making 
of  his  said  last-mentioned  promise  and  undertaking,  and  duriifg  the  continu- 
ance of  the  said  defendant's  said  last-mentioned  tenancy,  to  wit,  on  the  80th 
day  of  September,  A.  D.  1830.  and  from  thence  hitherto,  sufiered  and  per- 
mitt^  the  said  last-mentioned  messuage  and  premises,  together  with  all  party 
and  other  walls,  fences,  and  drains,  thereto  belonging,  and  all  erections  and 
buildings  erected  and  built  upon  the  said  premises,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen  down 
and  in  great  decay,  out  of  repair,  and  in  bad  order  and  condition  for  want  of 
well  and  sufficiently  repairing,  maintaining,  amending,  and  keeping  the  same 
in  good  order  and  tenantable  repair,  and  not  from  any  damage  nappening 
thereto  by  fire,  contrary  to  his  said  last-mentioned  promise  and  undertaking, 
to  wit,  at  f  London]  aforesaid,  and  thereby  the  said  plaintiff  has  been  and  is 
greatly  injured  and  damnified,  to  wit,  at,  [London]  aforesaid. — [Add  a  gen- 
eral count  for  not  keeping  the  premises  in  tenantable  repair,  as  post,  812.] 

[  *808  ]  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  <tc.  was 
Landlord  tenant  to  the  said  plaintiff,  of  a  certain  *farm,  lands  and  premises,  with  the 
J*^|~  *    appurtenances,  situate  in  the  parish  of in  the  county  of ,  and  in 
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ooosideration  thereof^  he  the  said  defendant  then  and  there  undertook,  and 
fiuthfuUj  premised  the  said  plaintiff  to  manage,  use,  and  cultivate  the  said 
&rm,  lands,  and  premises,  with  the  appurtenances,  during  the  said  tenancy, 
in  a  good  and  husbandlike  manner  {z)  and  according  to  the  custom  of  the 
country  where  the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid. 
And  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  was  and  continued 
tenant  to  the  said  plaintiff  of  the  said  farm,  lands,  and  premises,  with  the  ap- 
purtenances, for  a  long  space  of  time,  to  wit,  from  the  time  of  the  making  his 

said  promise  and  undertaking,  until  the day  of A.  D.  1811,  (or, 

"hitherto")  to  wit,  at,  {venue)  aforesaid;  yet  the  saiol  defendant,  not  re- 
garding his  said  promise  and  undertaking,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 
during  the  continuance  of  the  said  tenancy  as  aforesaid,  manage,  use,  or  cul- 
tivate the  said  farm,  lands  and  premises,  with  the  appurtenances,  in  a  good 
and  husbandlike  manner,  and  according  to  the  custom  of  the  country,  where 
the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid,  but  on  the 
contrary  thereof,  after  the  making  of  the  said  promise  and  undertaking,  and 
.  during  the  continuance  of  the  said  tenancy,  to  wit,"^  in  the  successive  years  of 

our  Lord and  — —  wrongfully  and  injuriously  overcropped  the  said  land, 

and  cropped,  planted  and  sowed  divers,  to  wit, acres  of  the  said  fiurm, 

lands,  and  premises,  with  divers,  to  wit,  two  successive  crops  of  wheat,  barley, 

peas,  beans,  tares,  and  oats,  that  is  to  say, acres,  part  thereof  with  wheat, 

acres,  other  part  thereof  *with  barley, acres,  other  part  thereof 

with  peas, acres,  other  part  thereof  with  tares,  and  the  residue  thereof  L    ^^^  J 

with  oats,  the  same,  according  to  the  course  of  good  husbandry,  then  and  there 
being  excessive  and  unreasonable  crops  for  the  said  land,  and  contrary  to  the 
course  of  good  husbandry,  and  the  custom  of  the  country  where  the  said  &rm, 


fi;om  year 
to  year, 
on  implied 
contract  to 
use  tbe 
premises 
in  ar  hus- 
band-like 
manner, 
and  ac- 
cording to 
the  cus- 
tom of  the 
country 

Breaches, 
over  crop- 
ping and 
carrying 
off  manure, 
&c. 


(y)  See  Forms,  Morg.  70  to  96.  (8  Term. 
Bep.  S07.  4  East,  156;  1  Oale,  8;  and  Earl 
of  Falmouth  v.  Thomas,  8  Tyr.  84.  In  that 
case  the  court  held,  that  a  count  Uke  this  pre- 
cedent, by  assigning  the  breach  generally,  in 
vtinffthe  farm  in  a  bad,  improper,  and  un- 
htsbandlike. manner,  without  iiating  the  par-- 
ticular  acts  of  bad  husbandry,  was  sufBcient, 
even  on  special  iJemurref,  but  at  the  same 
time  recommended  the  plaintiff  to  amend,  rather 
than  incur  the  risk  of  a  writ  of  error.)  The 
law  implies  a  promise  on  the  part  of  a  yearly 
tenant,  that  he  will  use  the  farm  in  a  husband- 
like manner,  and  according  to  the  custom  of 
the  country  where  they  are  situate,  6  T.  R. 
878;  Holt  C.  N.  P.  7;  1  Marah.  569;  and  an 
.action  against  a  tenant  upon  promises  that  he 
would  occupy  the  &rm  *'  in  a  good  and  hus- 
bandlike  nwnner,  according  to  the  custom  of 
the  country"  is  sustainable  by  showing  that  he 
had  treated  it  contrary  to  the  prevalent  course 
of  husbandry  in  that.**  neighborhood,"  as  by 
tSling  half  his  ikrm  at  once,  when  no  other 
&rmer  there  tilled  more  than  a  third,  though 
many  tilled  a  fourth;  and  it  is  unnecessary  to 
^  show  any  precise  definite  custom  or  usage  in 
k  respect  of  the  quantity  tilled.  4  East,  154. 
When  the  plaintiff  may  declare  as  on  a  de- 
mise, see  18  East,  18.  If  the  tenancy  be  un- 
der a  lease,  containing  a  covenant  to  repair, 
ko,  and  the  leasee  executed  tlie  same,  or  a 
counterpart,  (see  4  Esp..  Rep.  42,)  the  remedy 


is  by  covenant,  1  J.  B.  Moore,  100;  7  Taunt. 
892;  and  from  the  obser virions  of  Abbott,  C. 
J.  5  B.  &  G.  603,  it  shoula  seem  case  would 
lie  in  such  case  for  permissive  waate,  but  see 
Dyer,  198,  b.  pi.  58;  at  all  events,  case  would  lie 
if  there  were  wilful  waste,  2  Bla.  Rep.  1111, 
Bee  ante,  voL  L  124.  A  written  agreement 
will  exdode  evidence  of  the  custom,  1  Meriy. 
16;  16  East,  71.  A  tenant  agreeing  to  man- 
age, &c.  a  fkrm  as  the  former  tenant  did,  is 
not  bound  in  equity  without  notice.  1  Mcriv. 
16. 

{z)  A  count  stating  that  the  defendant  was 
tenant  to  the  plaint£Ss,  and  in  consideration 
had  promised  to  use  lands  in  a  husbandlike 
manner,  and  the  proof  was  of  an  agreement  to 
farm  lands  in  a  husbandlike  manner,  to  be 
kept  constantly  in  grass,  it  was  held  a  &tal  vi^ 
riance,  6  B.  &  C.  909. 

(It  seems  the  safer  course,  in  the  absence  of 
any  precise  express  agreement,  or  proof  of  a 
precise  custom,  to  declare  only  on  the  implied 
contract  to  cultivate  and  use  the  farm  and  land 
in  a  tenant-like  manner,  and  at  all  events  not 
to  aver  any  precise  custom ;  for  if  there  be  an 
averment  of  a  custom,  and  the  tenant  takes  is- 
sue on  the  existence  of  the  custom  and  it  be  fbund 
for  the  defendant,  the  plaintiff  will  ftul,  al- 
though it  was  proved  that  the  defendant  mis- 
managed and  injured  the  &rm.  Augustine  v. 
Handson,  1  (Sale,  8.  1  CJrom.  M.  &  R.  789;  5 
Tyr.  888,  a  C.) 
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BT  LAjn>-  lands,  and  premises  were  so  situate  as  aforesaid,  and  contrary  to  the  said  pro- 
AQ^mi    ^^  ^^^  undertaking  of  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesud. 
TKSAMT.    And  the  said  plaintST  in  fact  further  saith,  that  the  said  defendant,  furth^ 
Second       discharging  his  said  promise  and  undertaking,  and  further  contriving  and  b- 
breach,  for  tending  to  injure  the  said  plaintiff  in  this  behalf,  after  the  making  of  his  said 
2^1^?^^      promise  and  undertaking,  and  during  the  continuance  of  the  said  tenancy,  did 
straw,  fto.  not  nor  would  spend,  use,  and  employ  on  the  said  &rm,  lands,  and  premises, 
on  ikrm.     the  hay,  straw,  soil,  dung,  compost,  and  manure,  which  grew,  arose,  and  wob 
made  hereon,  during  the  continuance  of  the  said  tenancy,  as  he,  the  said  de- 
fendant, according  to  the  course  of  good  husbandry,  ought  to  have  done,  hot 
on  the  contrary  thereof,  he  the  said  defendant,  during  tibe  continuance  of  the 
said  tenancy,  to  wit,  on,  &o.  aforesaid,  and  on  diyers  other  days  tod  times  be- 
tween that  day  and  the day  of at,  &c.  {venue)  aforesaid,  took  and 

carried  away,  off  and  from  the  said  &rm,  lands,  and  premises,  divers  large 
quantities,  to  wit,  two  hundred  cart-loads  of  soil,  two  hundred  cart-loads  rf 
straw,  two  hundred  cart-loads  of  dung,  two  hundred  cart-loads  of  compost, 
and  two  hundred  cart-loads  of  manure  of  great  value,  to  wit,  of  the  value  of 
200/.  and  which  had  arisen  and  been  made  on  the  said  &rm,  lands,  and  pre- 
mises, during  the  said  tenancy,  and  spent  and  consumed  the  same  elsewhere 
than  on  the  said  &rm,  lands,  and  premises,  or  any  part  thereof,  contrary  to 
the  course  of  good  husbandry,  and  the  custom  of  the  country  where  the  said 
farm,  lands,  and  premises  were  so  situate  as  aforesaid ;  and  also  contrary  to 
the  said  promise  and  undertaking  of  the  said  defendant.  By  means  of  which 
said  several  premises,  the  said  &rm,  lands,  and  premises,  with  the  appurte- 
nances, became  and  were  greatly  impoverished,  and  rendered  less  productive 
than  the  same  otherwise  would  have  been,  and  greatly  deteiriorated  in  value, 
to  wit,  at,  &c.  {venue)  aforesaid.  [It  may  in  some  cases,  be  advisable  to 
add  a  second  count,  similar  to  the  first,  leaving  out  wfiat  relates  to  ike 
[  ♦SIO  ]  custom  of  the  country,  lands,  ^c.  aiid  also  to  insert  a  count,  as  in  *4  East, 
155,  ante,  807,  stating  the  promise  as  in  the  first  count,  atid  a  general 
breach  of  good  husbandry,  vnthout  stating  the  particulars,  see  8  T,  A 
807.] 

Bieacfa  for      [Sam£  OS  the  above  precedent,  to  the  asterisk,  and  then  proceed  as  fd- 

ploughing   lows  .•] — On,  Ac.  ploughed  up  and  converted  into  tillage,  a  certain  piece  or 

up  grass     parcel  of  land  then  in  grass,  called,  &c.  and  parcel  of  the  said  farm  and 

cropping     lands,  and  cropped  and  sowed  the  same  without  manuring  or  dressing  the 

the  land     same  with  sand  and  other  manure;  as  he  the  said  defendant  ought  to  have 

without      done,  according  to  the  course .  of  good  husbandry,  and  the  custom  of'  the 

Se'wtmef   country  where  the  same  farm,  &c.  were  so  situate  as  aforesaid ;  contraiy 

to  the  course  of  good  husbandry,  and  the  custom  of  the  country  aforesaid, 

and  to  the  said  promise,  &c.  of  the  said  defendant,  to  wit,  at,  &c.  {venui) 

aforesaid.  ] 

• 

For  taking      \^me  as  the  above  precedent,  to  the  asterisk.'\ — ^In  the  successive  years 

Bucceasive   of  our  Lord  1828,   1829,  and  1830,   wrongfully  and  injuriously  cropped, 

^^^*        planted,  and  sowed  a  certain  other  piece  or  parcel  of  land,  called,  &c.  jiart 

manuring   ^^^  parcel  of  the.  Said   farm  and  lands,  with  divers,  to  wit,  four  successive 

the  land,     cropa  of  corn,  potatoes,  and  turnips,  to  wit,   wheat,  potatoes,  turnips,  and 

wheat :  and  also  witliout  manuring  or  dressing  the  said  last-mentioned  lands 

with  sand  or  manure,  as,  according  to  the  course  of  good  husbandry,  he  the 

said  defendant  ought  to  have  done,  contrary  to  the  course,  <tc.  and  custom, 
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Inhere  the  said  &rm,  &c.  were  so  situate  as  aforesaid,  and  contrary  to  ^  i*^*"*- 
said  promise,  kx^,  to  wit,  at,  &c.  (vent/^)  aforesaid. — [Add  a  count  for  ^^^^ 
using  the  premises  in  a  tenantable  way  vpon  the  principle  of  thatj    tenast. 

r,  312.] 


[  *311  ] 

Against 
tenant  for 
keeping 
and  leay- 
ing  the 
premises 
out  of  re- 
pair (a). 


^FoT  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  ktting^  or  about  it) 
kc  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
'leqaest  of  the  said  defendant,  would  demise  and  let  to  the  said  defend- 
a  certain  messuage,  garden,  and  premises,  with  the  appurtenances,  situ- 

m  the  county  of to  hold  the  same  to  the  said  defendant,  as  tenant 

>f  to  the  said  plaintiff^  to  wit,  from  tte day  of then  next, 

lone  whole  year,  and  so  from  year  to  year,  so  long  as  the  said  plaintiff 
defendant  should  respectively  please,  he  the  said  defendant  undertook, 
then  and  there  &ithfully  promised  the  said  plaintiff  that  he  the  said  de- 
would,  during  the  continuance  of  the  said  tenancy,  keep  the  said 
_  $, 'garden,  and  premises,  with  the  appurtenances,  in  good  and  tenant- 
repair,  order,  and  condition.  And  the  said  plaintiff  avers,  that  he,  con- 
in  the  said  promise  and  undertaking  of  the  said  defendant,  afterwards, 
on  the  day  and  year  first  aforesaid,  at,  &c.  (jvenue)  aforesaid  ^did  f  "^812  ] 
and  let  the  said  messuage,  garden,  and  premises,  with  the  appurte- 
to  the  said  defendant,  for  the  time  and  upon  the  terms  aforesaid,  and 
the  said  defendant  was,  and  continued  tenant  to  the  said  plaintiff  of  the 
messuage,  garden,  and  premises,  with  the  appurtenances,  under  and  by 
of  the  said  tenancy,  for  a  long  space  of  time,  to  wit,  from  the  time  of 

his  promise  and  undertaking  aforesaid,  until  and  upon  the day 

Nevertheless  the  said  defendant  not  regarding  his  said  promise  and 

J,  but  contriving  and  intending  to  deceive  and  defraud  the  said 

in  this  behalf,  did  not  nor  would,  afler  the   making  of  his  promise 


In  ihis  caae  also,  if  there  were  a  written 
it  may  be  as  well  tb  declare  upon  it 
~   ~  in  the  note  to  the  precedent, 
807,  note.      When  plaintiff  may  declare 
a  demise,  see  18  East,  IS.    If  the  ao- 
Doi  taking 'care  of  fhrnitare,  &c 
It,  post,  839. 
been  supposed  that  the  law  implies  a 
on  the  put  of  a  tenant  from  year  to 
\t»  keep  the  premises  in  a  tenantable  re- 
Dol  to  commit  waste.     1  Sannd.  828, 
r;  Co.  LH.  57.  a.  7;  IJ.  B.  Moore,  100. 
■vl  bound  to  make  subsUvntial  and  last- 
jeneral  repairs,  such  as  put^g  a  new 
aa  old   hoa^,  patting  in  new  main 
Ac.     2  Esp.  689;  Co.  Lit  57  a.— 2 
So2,  n.  7;  Holt,  C.  N.  P.  7,  8;  2  Bla. 
2  B.   &  C.  278;  Chit  jun.  Contr. 
He  is  only  impliedly  liable  to  make  &ir 
Ltifd  repairs,  such  as  putting  in*win- 
breken  by  him,  so  as  to  prevent  waste 
U.    And  it  should  seem  that  the 
implies  a  contract  to  nse  the  premi- 
I  %  tautJU-like  manner,  and  not  to  con- 
keep  the  premises  in  repair,  and  con- 
r,  where  a  tenant  from  year  to  year  is 
not  repairing,  an  express  contract 
stated  in  the  declaration,  and  proTcd 
trial    1   Marsli.   667;   6  Taunt  801; 
7;  8ed  ^'•^'  '^  '?•  &  C.  278;  3  D.  & 


R.  622,  S.  C. 

If  a  tenant  reAise  to  repair  contrary  to  agree- 
ment, and  his  landlord  (the  plaintiff)  who  is 
himself  a  lessee,  and  bound  under  pain  of  for- 
feiture to  keep  the  premises  in  repair,  en- 
ter and  repair  them  without  the  defendant's 
assent,  the  measure  of  damages  in  assumpsit 
fer  not  repairing,  shall  be  the  sum  expended, 
2  B.  &  C.  278;  8  D.  &  R.  628,  S.  C,  and  if 
the  landlord  (the  plaintiff  )  do  not  enter  and 
repair,  and  be  sued  by  his  lessor,  and  the  ten- 
ant refuse  to  repair  or  defend  the  action,  the 
damages  and  costs  recovered  by  the  ground 
landlord  against  the  plaintiff  may  form  the 
measure  of  damages  against  the  tenant  8  B. 
&  C.  688;  6  P.  &  R.  642.  8.  Q.  and  see  6  B. 
&  C.  608. 

As  to  what  fixtures  a  tenant  may  remove, 
and  at  what  time,  see  2  East,  88;  8  East,*  88; 
and  cases  cited  in  note,  ante,  801. 

It  has  been  considered  that  Cccte  may  be  sup- 
ported against  a  tenant  from  year  to  year,  for 
permissive  as  well  as  voluntary  waste,  see  2 
Saund.  262  c,  and  the  forms  there  given;  and 
see  5  B.  &  C.  608;  Sed  Vide  7  Taunt  892;  1 
J.  B.  Moore,  lOQ,  S.  C;  2  Bla.  Rep.  1111; 
Case  cannot  be  supported  for  permissive  waste 
against  a  mere  tenant  at^  will.  1  New  Rep. 
290.  1  Saund.  828  b.  See  more  fhlly,  ante, 
vol.  i.  Index,  tit  "  Waste.'' 
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■T  LANiH  mid  undertaking,  and  daring  the  oontinnance  of  the  said  tenancy,  keep  the 
▲oAuiBT  ^^  messuage,  garden,  and  premises,  with  the  appurtenances,  in  good  and 
noiAiiT.  tenantable  repair,  order,  and  condition,  according  to  his  said  promise  and  im- 
dertaking  ;  but  on  the  contrary  thereof,  he  the  said  defendant,  after  the  mak- 
ing of  his  said  promise  and  undertaking,  and  during  the  continuance  of  his 
said  tenancy,  to  wit,  (m  the  day  and  year  first  aboye  mentioned,  and  bm 
thence  until  and  upon  the  said,  &c.  wrongfully  and  unjustly  suJBfered  and 
permitted  the  said  messuage,  garden,  and  premises,  with  the  appurtenances, 
to  be  and  continue,  and  the  same- were,  for  and  during  all  that  time,  ruinous, 
prostrate,  foul,  and  in  bad  and  untenantable  repair,  order,  and  condition,  for 
want  of  good  and  needful  and  ilecessary  repairing,  cleansing,  and  amending 
thereof.  And  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the 
said  defendant  wrongfully  and  unjustly  yielded  and  deliyered  up  to  the  said 
plaintiff  the  said  premises  ^  ruinous,  prostrate,  broken  down,  foul,  and  in 
bad  and  untenantable  order,  repair,  and  condition  as  aforesaid,  contraiy  to 
his  said  promise  and  undertaking,  to  wit,  at,  Ac  (venue)  aforesaid. — [Add 
the  follawinff  count.'] 

[  *S1S  ]  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
Second  &<^*  {venue)  aforesaid,  in  consideration  that  the  ^said  defendant  had  become, 
count,  fbr  and  then  was,  tenant  to  the  said  plaintiff  of  a  certain  other  messuage,  gar- 
^^^^^  den,  and  premises,  with  the  appurtenances,  he  the  said,  defendant  undertook; 
^^inton-  ftnd  then  and  there  faithfully  promised  the  said  plaintiff  to  use  the  said  last-; 
mentioned  messuage,  garden,  and  premises,  with  the  appurtenances,  in  a 
tenant-like  and  proper  manner,  for,  and  during  the  continuance  of  the  saidl 
last-mentioned  tenancy.  And  although  the  said  last-mentioned  tenancy  did 
continue  and  endure  for  a  long  space  of  time,  to  wit,  &om  the  day  and  year! 
last  aforesaid,  until  and  upon,  &o,  {or  hitherto)  to  wit,  at,  &c.  {venue) 
aforesaid,  yet  the  said  defenda^,  not  regarding  his  said  last-mentioned  prom- 
ise and  undertaking,  but  contriying  and  fraudulently  intending  to  deceive 
and  injure  the  said  plainiff,  did  not  nor  would,  during  the  continuance  of  the 
said  last-mentioned  tenancy,  use  the  said  last-mentioned  messuage,  gardes, 
and  premises,  with  the  appurtenances,  in  a  tenant-like  and  proper  manner; 
but  on  the  contrary  thereof,  he  the  said  defendant,  during  the  continuance  of 
the  said  last-mentioned  tenancy,  so  improperly  behayed  and  conducted  him- 
self in  that  behalf,  and  used  die  said  last-mentioned  messuage,  garden,  and 
premises,  with  the  appurtenances,  and  the  trees  and  chattek  therein  in  so  un- 
tenant like  and  improper  a  manner,  that  by  reason  thereof  the  said  last- 
mentioned  messuage,  garden,  and  premises,  with  the  appurtenances,  to  ^t, 
on  the  day  and  year  first  aforesaid,  then  and  there  became,  and  were,  and 
still  are,  ruinous,  broken  down,  destroyed,  prostrated,  foul,  miry,  and  greatly 
dilapidated,  and  the  trees  of  the  said  plaintiff  growing  in  and  upon  the  said 
last-mentioned  premises,  then  and  there  became  and  were  greatly  damaged 
and  spoiled,  to  wit,  at,  &c.  {venue)  aforesaid. — [If  plaintiff  has  expetided 


ant-like 
mimner 
(6). 


{b)  This  count,  founded  on  the  implied  con- 
tract, is  sustainable  against  any  tenant,  how- 
ever short  hifi  interest,  Holt,  C.  N.  P.  2;  1 
Marsh.  Rep.  667;  4-  Eaet,  164;  4  T.  R.  878; 
and  though  there  be  a  special  agreement 
(which  is  to  be  the  basis  of  a  future  lease)  con- 
taining several  obligations,  one  of  which  is  to 
keep  the  premises  in  tenantable  repair,  this 


count  wiU  BoiBoe,  without  setting  out  tltf; 
agreement,  which  maj  be  given  in  evidence  to\ 
support  this  count  2  Bam.  k  Ores.  273;  S 
Dow.  &  Ry.  622,  S.  C.  See  a  form  for  no* 
taking  care  of  fbrniture,  post,  889.  Tbe  ttf^ 
tion  might  be  framed  in  Cote  fcr  the  breach  cr 
duty. 
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\mtii  money  in  repairs,  cM  an  averment  of  damage  to  thai  effect,  and 
\  CBunis  for  money  paid  cmd  account  stcUed,  and  brecuA,] 

I  For  that  whereas,  before  and  at  the  seyeral  times  hereinafter  mentioned, 
,tte  said  defendant  held  certain  premises,  ^with  the  appurtenances,  as  tenant 
^Aeieof,  to  one  £.  F.  at  and  under  a  certain  yearly  rent,  to  -vrit,  &c,  payable 
tjr  the  said  defendant  to  the  said  E.  F.  to  urit,  at,  &c.  (yenue^  ;  and  there- 
heretofore,  to  wit,  on,  &c.  afc,  &;c.  (venite)  in  consideration  that  the 
phiintiff,  at  the  special  instance,  &c.  had  become  and  was  tenant  to  the 
defendant  of  the  said  premises,  with  the  appurtenances  at  and  under  a 
in  yearly  retit  to  wit,  kc.  therefore  payable  by  the  said  plaintiff,  to  the 
defendant  he  the  said  defendant  undertook,  and  then  and  there  &ith- 
ty  promised  the  said  plaintiff,  during  the  continuance  of  the  said  last-men- 
tenancy,  to  indemnify  and  save  harmless  the  said  plaintiff  from  and 
ioBt  the  payment  of  the  said  yearly  rent  so  payable  to  the  said  £.  F.  as 
and  nrom  and  against  any  distress,  or  action,  costs,  charges,  dama- 
or  expenses,  which  should  or  might  be  made,  brought,  arise,  or  happen, 
or  by  reason  of  the  non-payment  thereof.  And  although  the  said  ten-* 
t;  of  the  said  plaintiff  was  and  continued  for  a  long  time  after  the  making 
the  said  promise  and  undertikking  of  the  said  defendant,  to  wit,  until  and 
&c  {or  thence  hitherto^  yet  the  said  plaintiff  in  fact  saith,  that  the 
defendant  not  regarding  his  said  last-mentioned  promise  ai^d  undertak- 
bat  contriying  and  intending  to  defraud  the  said  plaintiff  in  this  behalf, 
not  nor  would,  during  the  continuance  of  the  said  tenancy  of  the  said 
intiff  as  aforesaid,  indemnify,  or  save  harmless,  the  said  phuntiff  aooord- 
to  his  said  promise  and  undertaking,  but  wholly  neglected  so  to  do,  to 
it,  ftc.  {yenue^  aforesaid,  and  by  reason  thereof,  afler  the  making  of 
flud  promise  imd  undertaking  of  the  said  defendant,  and  during  the  con- 
oeof  the  said  respective  tenancies,  and  whilst  the  said  plaintiff  occu- 
aod  enjoyed  the  said  premises  as  such  tenant  as  aforesaid,  to  wit,  on, 
{day  of  distress,  or  about  it,)  at,  &c.  {venue)  a  certain  distress  was 
bj  and  on  bdialf  of  the  said  £.  F.  on,  certain  goods  and  chattels  of  the 
plaintiff,  then  in  and  upon  the  said  premises,  for  a  certain  sum  of  money, 
Vit,  the  sum  of  — /•  then  due  and  in  arrear  to  the  said  £.  F.  for  and  in 
of  the  said  yearly  rent  so  payable  to  him  as  aforesaid,  and  by  means 
premises  he  the  said  plaintiff  was  not  only  put  to  and  suffered  great 
le  and  inconvenience,  but  was  forced  and  obliged  to  and  did  necessarily 
the  said  sum  of — I  together  with  the  charges  of  the  said  distress,  in 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of — /.,  and 
ind  is,  by  means  of  the  premises  otherwise  greatly  injured  and  damni- 
to  wit,  Ac.  {venae)  aforesaid. — ^If  the  goods  were  sold  under  the  dis- 
then  state  that  fact  accordingly, — Add  the  count  for  money  paid — 
staied — and  breajoh,'\ 


BT  I(AK]>- 

LOKD 
AGAINST 
TENANT. 

By  tenant 

agiunst, 

landlord  on 

implied 

oontract,  to 

indemnify 

tenant 

against 

payment 

of  ground 

rent  (c). 


(0  As  to  declarations  fbr  not  tndenmifying, 
"ipwl,  816.  A  stranger,  whose  goods  have 
>*  ifistramed,  and  who  has  paid  the  rent  in 
r,  may  recorer  the  amount  of  the  rent  so 
ia  larampait,  on  the  common  count  fbr 
Piid.  8  T.  R.  d08.  But  to  recover 
lie  must  declare  specially,  see  11  East, 
^  AanuDiMit  is  not  the  remedy  for  the  breach 
'•  promise  of  this  nature,  if  the  demise  to 


the  tenant  be  by  deed.  6  B.  &  C.  789.  But 
CazB  will,  it  seems,  lie  in  all  cases,  and  in 
some  respects  is  the  most  preibrable  form  of  ac- 
tion. See  Id.  589,  where  see  a  form  in  CcMt 
by  a  lessee  against  his  assignee,  for  not  indem- 
nifying against  repairs,  whereby  lessor  recov- 
ered against  lessee;  and  see  a  &rm  in  Co^e, 
post,  784..  See  also  a  form  in  Covenant,  fbr 
brpach  of  quiet  eigoyment,  post,  659. 
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XXIV.  ON  GUARANTIES. 


On.ft  pro-       For  that  whereas  heretofore,  to  wit,  on,  &;c.  {iHay  of  guarantee  or  about  it) 
mifle  to  be  |^^  ^^^  (venue)  in  consideration  (2)  that  the  said  plaintiff,  at  the  special  in- 
M^^      stance  and  request  of  the  said  defendant,  would  {here  set  out  the  terms  of  the 
goods  mM  guarantee  as  relates  to  the  consideration  for  it.     In  the  case  upon  tehich 
^*^*fj    this  form  was  framed  it  was  thus)  [sell  and  deliver  to  one  E.  F.  on  credit, 
^*^^)»  ^j  all  such  goods  as  he  the  said  E.  F.  cJiould  have  occasion  for  and  require  of 
L    ^^^  J  the  said  plaintiff  in  '"^the  way  of  his  trade  and  business  of  a  hemp  merchant] 
he  the  said  defendant  undertook,  and  then  and  there  fiiithfullj  promised 
the  said  plaintiff  {here  set  out  the  defendant's  promise,  which  in  the  case 
upon  which  this  form  was  drawn,  was  thus)  [to  be.  accountable  to  the 
said  plaintiff  for  whatsoever  goods  he  the  said  plaintiff  should  sell  and  deliver 
to  the  said  E«  F.  as  aforesaid.]     And  the  said  plaintiff  avers,  that  he,  confid- 
ing in  the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards, 
to  wit,  on  the  daj  and  year  aforesaid,  at,  &c.  (venue)  aforesaid  {here  aver 
plaintiff's  performance  of  the  consideration,  and  which  may  he  thus^ 
mutatis  mutandis)  sell  and  deliver  to  the  said  E.  F.  on  certain  credit,  then 
and  there  agreed  upon  between  the  said  plaintiff  and  E.  F.  certain  goods  of 
great  value,  which  he  the  said  E.  F.  then  and  there  had  occasion  for  and 
required  of  the  said  plaintiff,  in  the  way  of  his  trade  and  business,  and  at 
and  for  certain  reasonable  prices  then  and  there  agreed  upon  bj  and  between 
the  said  plaintiff  and  the  said  E.  F.  (or,  if  no  stipulated  price,  say  "at 
and  for  certain  reasonable  sums  of  money,  amounting,  &c."^  amounting  in 
the  whole  to  a  large  -sum  of  money,  to  wit,  the  sum  of  — L  of  lawful  money 
of  Great  Britain,  and  that  although  the  said  credit  and  the  time  for  payment 
of  the  price  of  the  said  goods,  by  the  said  E.  F.  to  the  said  plaintiff,  hath 
long  since  elapsed,  yet  the  said  E.  F.  hath  not  (although  he  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &;c.  {venue)  aforesaid,  requested 
by  the  said  plaintiff  so  to  do)  {e)  as  yet  paid  to  him  the  said  sum  of 


(d)  See  ft  ibrm,  1  Itich.  C.  P.  471;  2  Lord 
Bftym.  1085.  Wheneyer  the  deffandint  is  ecl^ 
laterally  liable  to  pay  ibr  goods,  &o.  fdrnished 
to  ft  Hkird  person  (ftr  the  criterion  of  which, 
see  2  T.  R.  80,  81;  8  Chit  Com.  Uw,  818  to 
822;  1  Chit  Col.  Btftt  tit  FrawU,)  (Vide 
Leonftrd  v.  Vredenborg,  8  Johns,  Bep.  29,)  his 
undertaking  must  be  in  writing  unaer  the  29 
Oar.  2  0.  8.  8.  4,  and  must  state  the  oonsidera-  ^ 
tion  of  the  defendant's  undertaking,  5  But,  * 
10;  4  B.  &  A.  595;  6  J.  B.  Moore,  86;  1 
Saund.  211  a;  [Vide  Simpson  v.  Patton,  4 
Johns.  Rep.  422  ;  Jacluon  v.  Rajner.  12 
Johns.  Rep.  291;  4  Cranch.  285;  5  Mass.  Rep. 
801  (1)  and  the  declaration  must  be  speciil 
fts  ftboYe,  ftnd  not  merely  for  goods  sold  and  de- 
liTered  to  the  defendant,  or  bargained  and  sold 
to  him,  and  deliTered  to  a  third  person  at  his 


or 


request,  1  Saund,  211  a.  b.;  2  Campb.  215; 
Ventr.  268,  298;  but  the  declaration  need  not 
state  that  the  oontraotwas  in  writing.  1  Saund. 
276,  n.  1 ;  6  Bing.  269.  (Vide  Bo^  v.  Dl^ar- 
ner,  8  Johns.  Bep.  119.)  When  the  guaran- 
tee continues,  see  12  East,  287;  2  Campb.  413, 
486;  6  Bingh.  244,  276;  Chit  Jun.  Cont  205; 
8  Chit  Com.  Law,  828;  and  far  constmctaon 
of  guarantees,  see  id.  822.  When  party  guar- 
antemng  is  discharged  or  released.  8  Chit 
Com.  Law,  824  to  827;  2  D.  &  R.  61;  1  B.  & 
C.  10,  S.  C.  D.  &  R.  887;  2  Swanst  190;  4  J. 
B.  Moore,  158.  How  fkr  a  surety  may  be  n- 
liered,  8  Chit  Com.  Law,  828  to  885. 

(e)  do.  Jac  500. 1;  Cro.  Elis.  85,  91.  2 
Hen.  Bla.  181;  1  Stra.  88.  Sed  qtutrt^  if  it 
be  the  necessary  ayerment 


(1)  See  the  note  to  Ex  parU  Qarden«  15  Ves.  Jun.  286.  Am.  Ed.  1822.  8  Brod.  &  Bing. 
14.    Packard  v.  Richardson,  17  Mass.  122. 

(2)  Where  the  guaranty  is  simultaneous  with  the  original  undertaking,  and  they  form  but  one 
transaction,  it  is  unnecessary  to  state  the  consideration,  in  the  memorandum;  the* conrnderatiou 
passing  between  the  creditor,  and  the  principal  debtor,  is  alone  sufficient  to  support  the  promise 
of  the  guaranty,  and  may  be  proved  by  pirol,  R  Johnt*.  2^.     1 1  Johnfl.  223. 
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My  pKTt  thereof^  but  hath  hitherto  (/)  wholly  neglected  and  refused  so  to 
k,  to  mi,  at,  Ac.  {venue)  aforesaid,  of  all  which  said  premises  the  said 
iekodant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had 
'mtiGe ;  yet  the  said  defendant  not  reganUng  his  said  promise  and  undertaking, 
[lot  contriving  and  intending  to  deceive  'and  defraud  the  said  plaintiff  in  this 
~  r,  Icath  not  as  yet  accounted  to  the  said  plaintiff,  or  paid  the  said  sum 
money,  or  any  part  thereof,  for  the  said  goods,  or  any  part  thereof  (al- 
rh  he  the  said'  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
id,  ai,  &;c.  {venue}  aforesaid,  was  requested  by  the  said  plaintiff  so  to 
»),  and  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neg-  [  ^316  ] 
and  refuses  so  to  do,  and  the  said  sum  of  — L  still  remains  wholly  due 
unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add 
special  counts  as  may  be  necessary,  varying  the  statement  of  the 
\isej  and  of  the  avertnents,  so  as  to  meet  the  evidence,  and  if  there 
any  doubt  whether  the  defendant  be  collaterally  liable,  add  counts  for 
bargained  and  sold — and  sold  and  delivered — money  had  and  re- 
~  an  account  stated^— and  breach."} 


See  a  form  of  Declaration,  ante,  252. 


XXV.   ON  PROMISES  TO  INDEMNIFY. 

For  that  whereas  heretofore,  to  wit,  on,  &c,  {date  of  bill)  at,  &;c.  {venue) 
CQDsideration  that  the  said  plaintiff,  for  the  acconmiodation,  and  at  the 

~  instance  and  request  of  the  said  defendant,  would  accept  a  certain  bill 
exchange  in  writing,  bearing  date  a  certain  day  and  year  therein  men- 

\to  wit,  the  day  and  year  aforesaid,  and  made  and  drawn  by  the  said 
Lt  on  the  said  plaintiff,  *and  whereby  the  said  defendant  required  the 

Slaintiff  [two]  months  after  the  date  thereof,  to  pay  to  the  order  of  the 
efendant  the  sum  of  [50/.]  as  for  value  received  (A),  and  would  deliver 
mme  so  accepted  to  the  said  defendant,  in  order  that  he  the  said  defendant 
negotiate  the  same  for  his  own  proper  use  and  benefit,  he  the  said 
it  undertook,  and  th^n  and  there  faithfully  promised  the  said  plain- 
[to  provide  money  for  the  payment  of  the  said  bill  of  exchange  when  the 
should  become  due  and  payable,  and]  to  indemnify  and  save  harmless 

paid  by  the  surety,  a  oommon  count  fbr  money 
paid  is  sufficient;  but  when  a  surety  has  not 
actually  paid  the  debt  in  money,  but  has  only 
given  security  for  it,  or  he  has  sustained  any 
costs  or  damage,  the  declaration  should  be  spe- 
cial. 8  East,  169.  8  T.  R.  610;  7  T.  R.  204; 
11  East,  52;  6  Bing.  299.  By  declaring  spe- 
cially, a  set-off  may  sometimes  be  avoidml.  6 
B.  &  A.  95. 

What  is  a  legal  damnification,*  so  as  to  ena- 
ble a  surety  to  sue,  see  8  East,  598;  8  Wils. 
18;  1  Atk.  262;  and  as  to  how  fitr  a  surety 
has  his  remedy  against  the  principal,  8  Chit. 
Con^  Law,  880;  of  the  remedies  hj  one  surety 
against  another.  8  Chit.  Com.  Law,  885;  8 
B.  &  R.  112.    2  Swanst  185. 

•(&)  The  bill  of  exchange  may  be  described 
concisely,  according  to  its  l^;al  effect 


Onagnaiw 
antee  to 
pay  the 
debt  of  a 
third  per- 
son in  oon- 
nderation 
of  Ibrbear- 
ance. 

OH    FBO- 
MISKS  TO 
INOEMNIFT. 

By  accept- 
or of  a  bill 
of  ex<^ 
change  for 
the  accom- 
modation   . 
of  defend- 
ant, ibr  not 
indemnify- 
ing plain- 
tiff, &o.(^). 

[  *817  ] 


It  seems  not  necessaiy  to  deny  a  pay- 
liy  the  third  person.  1  Sid.  178;  2  Rol. 
1.  15. 

)  See  odier  Ibrms  Ibr  not  indemnifying, 

aiS  to  821 ;  1  Wentw.  288.  Plead.  A.  88. 

m  similar  action  and  the  pleadiugs,  8  Wils. . 

—  -  '• 

I A  floBtraet  to  indemnify  is  generally  implied, 
the  part  of  a  defendant  to  indemnify  a 
who  becomes  bail  for  him,  8  Wils.  262; 
smeCy  for  him  at  his  request,  2  T.  R.  105; 
EL  568;  2  B.  &  P.  268;  or  a  broker  on 
a    distress,  though  not  regular.      4 
7L     If  the  thing  to  be  done  be  obviously 
no  contract  to  indemnify  can  be  impli- 
otherwiae  where  the  act  is  not  appa- 
'  iOegai.     8  X^  R.  186,  and  see  in  gene- 
to  contracts  of  indemnity,  4  Bingh.  74. 
When  tJic  debt  of  tl^e  principal  has  been 
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OK  no-  the  sud  pkmtiff  from  any  loss  or  damage,  fer  or  bj  reason  of  his  aooeptiaee 
ufDDiNifT.  ^^  ^^®  ^^^  ^^^^  ^^  exchange  as  aforesaid.  And  the  said  plaintiff  ayers,  that 
he  confiding  in  the  said  promise  and  undertaking  of  the  said  defimdaat,  did 
afterwards,  to  wit,  on,  &c.  tbe  day  and  year  aforesaid,  at,  kc,  (venue)  aforesaid, 
accept  the  said  bill  of  exchange,  and  deliver  the  same  so  aocqyted  to  the  said  de- 
fendant for  the  purpose  aforesaid ;  and  although  the  said  ImII  of  exchange,  so 
accepted  as  aforesaid,  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
kc,  (venue)  aforesaid,  negotiated  by  the  said  defendant  for  his  own  jfroper  use 
and  benefit,  and  the  same  hath  lone  since  become  due  and  payable,  to  wit,  at, 
&c,  (  venue)  aforesaid ;  yet  the  said  defendant  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  fraudulently  intending,  craftily  and  subtly 
to  deceive  and  defraud  the  sai<f  plaintiff  in  this  behalf,  did  not  nor  would 
[provide  money  for  the  payment  of  the  said  bill  of  exchange  when  the  same 
became  due  and  payable,  nor]  indemnify  or  save  harmless  the  said  plaintiff 
from  any  loss  or  damage,  for  or  by  reason  of  his  acceptance  of  the  said  bill 
of  exchange  as  aforesaid,  but  wholly  neglected  and  reftised  so  to  do ;  by  means 
and  in  consequence  whereof,  the  said  plaintiff  as  such  acceptor  of  the  said 
bill  of  exchange  as  aforesaid,  afterwaros,  to  wit,  on  the  day  and  year  afore- 
said, at,  kc,  (venue)  aforesaid,  was  called  upon,  and  forced  a^d  obliged  to 

pay,  and  did  then  and  there  pay  to  one the  holder  thereof,  the  said  sum 

of  money  in  the  said  bill  of  exchange  specified,  together  with  certain  interest 
thereon,  and  the  costs  of  a  certain  action  before*  then  brought  in  the  court  of 
our  lord  the  king,  before  the  king  himself  (i)  on  the  s^d  *^bill  of  exchange, 

[  *^818  ]  by  the  said against  the  said  plaintiff,  in  the  whole  amounting  to  a  large 

sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great  Britain, 
and  thereby  also  the  said  plaintiff  sustained  and  incurred  divers  costs  and 
expenses,  amounting^  to  wit,  to  the  sum  of  —/.  in  and  about  the  settling  and 
putting  an  end  to  tlie  said  action ;  and  by  means  of  the  said  several  premises 
the  BSM  plaintiff  hath  been  and  is  damnified  to  the  amount  thereof,  to  wit,  at^ 
Ac.  {venue)  aforesaid. — [AM  another  count,  omiiting  the  words  between 
brackets,  relative  to  the  defendants  providing  money  for  the  payment 
of  the  bill,  and  if  only  one  count  be  desired,  then  it  mayastoeU  be  framed 
omitting  those  words, — Add  all  the  money  counts,  and  account  stated^ 
and  common  breach,  applivabh  to  those  counts,'] 

By  the  For  that  whereas,  heretofore,  to  wit,  on,  &c.  (date  of  note  or  ahout  it)  at, 

a  prraihi-    ^^'  C'^^n^^^)  i^  consideration  that  the  said  plaintiff,  at  the  special  instaxioe 
eoty  note    and  request  of  the  said  defendant,  and  for  his  accommodation,  would  make 
mode  for     gj^j  deliver  to  One  T.  H.  his  certain  promissory  note  in  writing,  and  thereby 
moiati^"  promised  to  pay  to  the  said  T.  H.  or  order,  on  demand,  the  sum  of  — L.9S 
of  defend-   for  value  received  by  the  said  plaintiff,  of  the  said  T.  H.  he  the  said  defend- 
ant, for      ^j^i  undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff,  that 
nSryingf"^'  he  the  said  defendant  would  save  harmless  and  indenmify  the  said  plaintiff 
&o.  {k).      against  the  payment  of  the  said  sum  of  — /.  in  the  said  note  menti<med,  and 
all  charges  and  expenses  ho  should  bear,  stistain,  or  be  put  unto,  by  reason  of 
his  makmg  and  delivering  of  his  said  note  to  the  said  T.  H.;   and  the  said 
plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise  and  undertaking 

(0  If  the  defendant  was  arrested  stattf  the  not  recover  more  than  taxed  costs,  see  4  Taunt 

fact  accordingly,  and  let  the  averment  of  damp-  7;  Rj.  &  Moa  C.  N.  P.  418;  Sed   Vide  1 

age  be  according  to  the  fikct     All  these  cos^,  Stark.  306. 

&c.  are  recoverable.     1  Atk.  262;  8  Wi]&  18;         (Ac)  There  is  an  implied  promise  to  indemnify 

8  East,  594.     But  it  seems  the  plaintiff  can-  in  this  case.    Ante  816,  n.  (y). 
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thesaicl  defenda&t,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,    ^  ^^ 
{venm)  aforesaid,  did  make  his  certain  promissory  note  in  writing,  bearing  n^^^. 
tke  same  day  and  year  aforesaid,  and  did  thereby  promise  to  pay  to  the 
T.  E  or  order,  on  demand,  the  said  sum  of  — L  as  for  value  received  by.  ! 

id  jpluntiff  of  the  said  defendant,  and  that  he  the  said  pkintiff  did 
the  said  "^note,  so  made  by  him  as  aforesaid,  to  the  sa$d  T.  H.;  and  [  ^319  ] 
wd  plaintiff  further  saH^,  that  the  said  defendant,  not  baring  saved 
ibss,  and  indemnified,  the  s»d  plaintiff  .against  the  payment  of  the  said 
of  -T-iL  in  the  said  note  specified  by  the  payment  thereof,  or  of  any  part 
'  to  the  said  T.  H.;  and  the  said  sum  of  money  being  wholly  tinpaid, 
~  phintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &e^. 
0  was  compelled  and  obliged  to  pay,  and  did  then  and  there  pay  to  the 
T.  H.  the  said  sum  of  — L  in  the  said  note  mentioned  and  contained^ 
then  and  there  due  and  payable  by  virtue  of  the  said  note,  whereof  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (ve- 
afcreaaid  had  notice;  nevertheless  the  said  defendant,  not  regarding  his 
pomise  and  undertaking,  but  cotitriving  and  intending  to  deceive  and 
'  the  said  plaintiff  in  this  behalf,  hath  not  yet  repaid  to  the  said  plsdn^ 
Aesaid  sum  of  — I  or  any  part  thereof,  nor  in  any  manner  indemnified 
m  aocoont  of  his  having  paid  the  same,  (although  so  to  do  he  the  said 
it  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  oftentimes 
hath  been  requested,  by  the  said  plaintiff,  to  wit,  at,  &c.  (penue)  afore- 
^)  hat  hath  hitherto  wholly  neglected  and  reftcsed,  and  still  doth  neglect 
80  to  do,  to  wit,  at,  &c.  {venue)  aforesaid  (/). — [Add  the  money 
yoeoount  sitited,  and  breacA,] 

that  whereas  hciretofore,  to  wit,  on,  &c.  {teste  of  iffrii)  a  certain  writ  J®'  ^P}}^' 
mi  lord  the  king,  called  a  [non  omittas  ^capia3  arf  respondendum]  \^^^ 
'  to  the  sheriflf  of         ■,  was  issued  out  of  the  court  of  our  said  lord  ehenffCm). 
of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  which  [  "^820  ] 
it  our  said  lord  the  king  commanded,  Ac.  [set  out  the  writ,  the  in-^ 
M  for  bctil,  the  delivery  to  the  sheriff,  and  the  arrest,""  as  post. 
Ikdaraiion  in  DAt  on  JSaU-bonds.']     And  thereupon,  afterwards,  and 
)B  the  return  of  this  said  writ,  on,  ka.  {date  of  bail-bond)  at,  &;c.  {ve- 
[in  consideration  that  the  said  plaintiff,  at  the  special,  instance  and  request 
laid  defendant  would,  together  with  one  J.  T.  become  bail  and  surety 
the  said  defendant,  and  would,  as  such  .bail  and  surety,  seal,  and  as 
and  deed  deliver  to  the  said  R.  B.  as  such  sheriff  as  aforesaid,  his 
vriting  obligatory,  commonly  called  a  bail-bond,  in  the  penal  sum  of 
g9od  and  lawful  money  of  weat  Britain,  to  be  paid  to  tihe  said  sher- 


r  a  phintiff  has  sustained  any  special 
lift  ghoold  be  here  inserted,  see  ante, 

8  Wih.  262;  2  Bl.  Rep.  794.     Bail 
gamst  tlM  prIneiiMil  any  expense/ 
bave  iDBorred  in  taking  him  into 
'ftp  the  purpose  of  surrendering  him. 
ffP.C.  iri;  Sed  Vidt  1  C.  &  P.  484, 
'■a  geoend  rale,  that  to  support  the 
leoQat  fi>r  money  paid,  the  defendant 
^  been  originally  liable  to  the  debt,  or 
iH  bf  the  plaintiC     1  M'Clel.  48,  25. 
ih  ii  proper  to  dsolare  specially  on  the 

inatiicttoindenmiQrs^^^^^  Where 
^Ws  piid  expenses  or  incurred  a  loss 


beyond  the  aanonnt  of  the  debt,  or  money  Ibr 
which  he  became  bound  for  the  defendant;  and 
where  a  surety  takes  a  bond  or  other  specifio 
eeeurity  fhom  his  principal,  he  cannot  resort  to 
the  count  for  money  paid  on  the  jmplied  as- 
sumpsit 2  T.  R.  100,  104;  8  Taunt  865;  2 
J.  B.  Moore,  411,  S.  C;  Chitty  jun.  Cont 
180.  See  a  form,  for  not  indemnifying  bail  be- 
low, 4  B.  &  A.  485.  In  assumpot  for  not  in- 
demnifying bail  an  averment  that  judgment 
was  recovered  against  plaintifif,  in  Michaelmas 
Term,  and  evidence  that  the  judgment  was  in 
Hilary  Term,  is  no  vsrisMe.  4  B.  &  A.  485; 
and  see  8  B.  &  C.  2. 
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oM  i>Bo-   iff^  ^th  a  oondition  to  the  said  writing  obligatory  gabecribed  that  if,  kc.  [/tene 
umuuurr 


Mun  TO  ^^^  ^^  ^^^  condiiiofi  verbatim]  he  the  said  defendant  undertook  and  then* 


and  there  faithfully  promised  the  said  plaintiff,  that  he  the  said  defendant 
^  would  perform  the  said  condition  of  the  said  writing  obligatory,  and  save 
'  harmless  and  indemnify  the  said  plaintiff  from  all  payments,  damages,  costs, 
and  expenses,  which  he  the  said  plaintiff  should  or  might  incur,  bear,  pay, 
sustain,  or  be  put  unto,  by  reason  or  by  means  of  his  so  becoming  bail  and 
surety  for  the  said  defendant  as  aforesaid;  and  the  said  plaintiff  in  fact  saith, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  said,  &o.  at,  &c.  (vetiue)  aforesaid,  seal,  and 
as  his  act  and  deed  deliver  to  the  said  R.  B.  as  such  sheriff  as  aforesaid ;  the 
said  writing  obligatory,  called  a  bail-bond,  conditioned  as  aforesaid,  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  appear  before  the  said  justices  of  me  bench  of  our  said  lord  the 
king  at  Westminster  aforesaid,  in  eight  days  of  the  Purification  aforesaid  in 
the  said  condition  mentioned,  to  answer  to  the  said  I.  L.  and  W.  E.  in  the 
said  plea  in  the  said  condition  mentioned:  -according  to  the  fi)rm  of  the  said 
condition,  by  reason  whereof  the  said  writing  obligatory  became  forfeited,  and 
the  said  plaintiff  thereby  became  liable  to  the  said  sheriff  in  the  said  penal 
sum  of  — L]  and  thereupon  the  said  B.  B.  as  such  sheriff  as  aforesaid,  after- 
wards, to  wit,  on,  &c.  at,  ke.  at  the  request,  costs,  and  charges  of  the  said  I. 
L.  and  W.  £.•  the  plaintift  in  the  said  suit,  by  an  indorsement  on  the  back  of 
the  said  writing  obligatory,  duly  assigned  the  said  writing  obligatory  to  the 
said  I.  L.  and  W.  £.     And  the  said  plaintiff  further  saith,  that  thereupon, 

afterwards,  to  wit,  in Term,  in  the  year  of,  &c.  a  certain  action  was 

commenced  and  prosecuted  on  the  said  bail-bond,  in  the  said  court  of  our 
said  lord  the  king  of  the  bench  afpresaid,  at  Westminster,  aforesaid,  by  and 
at  the  suit  of  the  said  I.  L.  and  W.  £.  as  such  assignees  of  the  said  B.  B.  so 
being  such  sheriff  as  aforesaid,  against  him  the  said  plaintiff^  and  such'  pro- 
ceedings were  thereupon  had  in  the  said  last-mentioned  action  in  the  said 
court,  that  afterwards,  to  wit,  on,  &c,  at,  &;c.  {vetitie)  aforesaid,  he  the  said 
plaintiff,  as  such  bail  or  surety  for  the  said  defendant  as  aforesaid,  in  order 
to  prevent  any  further  proceedings  in  the  said  action  so  commenced  and 

{>rosecuted  against  him,  was  called  upon,  and  forced  and  obliged  to  pay  a 
arge  sum  of  money,  to  wit,  the  sum  of  — I.  as  and  for  the  debt  for  which 
the  said  action  was  so  commenced  and  prosecuted  as  aforesaid,  und  also 
another  sum  of  — /.  as  and  &r  the  costs  of  the  said  action,  so  commenced 
and  prosecuted  as  aforesaid,  against  the  said  plaintiff,  by  the  said  I.  L.  and 
W.  £.;  and  also  he  the  said  plaintiff,  by  means  of  the  premises,  was  forced 
and  obliged  to  incur  and  sustain  great  costs,  charges,  and  expenses,  amount- 
ing, in  the  whole,  to  a  large  sum  of  money,  to  wit,  Ac.  in  and  about  the 
defence  of  the  said  action,  so  commenced  ana  prosecuted  against  him  as  afore- 
said, and  in  and  about  the  settling  and  putting  an  end  to  the  said  action  as 
aforesaid}  to  wit,  at,  ko,  aforesaid,  of  &11  which  said  premises  the  said  de-' 
fendant  afterwards,  to  wit,  on,  A;c.  at,  &c.  {venue)  aforesaid,  had  notice;  yet 
the  said  defendant,  disregarding  his  said  promise  and  undertaking,  so  by  him 
made  as  aforesaid,  and  contriving  and  intending  to  injure  the  said  plaintiff 
did  not  nor  would  save  harmless  or  indemnify  the  said  plaintiff  from  the  said 
payments,  damages,  costs,  charges,  and  expenses,  so  by  the  said  plaintiff  in- 
curred as  aforesaid,  but  hath  hitherto  wholly  refused  and  neglected,  and  still 
neglects  and  refuses,  to  wit,  at  &c.  {venue)  aforesaid. — [Second  count  more 
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than  the  firsts  stating^  that  in  consideratwn  that  the  plaintiff 
seal,  and  as  his  act  and  deed  deliver  a  certain  baH-bond,  cofidi- 
fer  the  appearance  of  the  said  defendant^  on,  4*c.  he  the  said 
undertook,  ^c,  to  indemnify,  ^c,  and  then  proceed  as  in  first 


f-j 


f&e  a  form  of  deolaiution,  ante,  313. 
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that  irhereas  heretofore,  to  wit,  on,  &c.  {any  day  about  the  time  of 

ise^  or  before  title  of  declaration^)  '^'at'  &c.  {venue)  in  consideration 

tbe  said  plaintiff  being  then  and  there  sole  and  unmarried,  at  the  special 

and  request  of  the  said  defendant,  had  then  and  there  undertaken, 

ftithfallj  promised  the  said  defendant  to  marr j  him  the  said  defendant, 

ahe  the  said  plaintiff  should  be  thereunto  afterwards  requested,  he  the 

jdefigndant  undertook,  and  then  and  there  faithfully  promised  to  marry  the 

plaizitifi^  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 

And  the  said  plaintiff  avers,  that  she,  confiding  in  the  said  promise 

~  ing  of  the  said  defendant,  hath  always  from  thence  hitherto  re- 

aad  (xmtinued,  and  still  is,  sole  and  unmarried,  and  hath*  been,  for  and 

all  the  time  aforesaid,  and  still  is  (o),  ready  and  willing  to  marry  him 

~  defendant,  to  wit,  at,  ko,  {venvs)  aforesaid,  whereof  &e  said  defend- 

might  infer  a  promise  to  marry  generally,  1 
Stark,  82. 

In  an  action  for  bi*each  of  promise  of  mar- 
riage, the  promises  declared  on  were,  first,  to 
marry  on  request;,  second,  the  like,  assigning 
for  breach  that  the  defendant  had  married  an- 
other; thirdly,  to  marry  irithin  a  reasonable 
time,  and  lastly,  to  marry  generaUy.  The 
proof  was  that  defendant  had  said  he  would 
marry  the  plaintiff  in  July — ^held,  that,  not- 
withstanding this  yariance,  the  jury  were  war- 
ranted by  the  evidence  in  inlbrring  a  promise 
to  marry  generaUy,  and  that  the  plaintiff  was 
entitled  to  recover  on  the  last  count  of  the  dec- 
laration, 1  M.  &  P.  289. 

To  support  the  action,  if  the  defendant  has 
not  maiTied  another,  there  must  be  evidence 
of  an  ofifer  to  marry  on  the  part  of  the  plain- 
tiff, and  a  reftisal  by  the  defendant,  but  if  the 
plaintiff's  &ther  go  to  the  defendant  and  ask 
him  if  he  means  to  fulfill  his  engagements  to 
his  daughter,  and  he  reply  "  certainly  not,'* 
this  will  suffice--2  Car.  &  P.  684;  See  2  B.  & 
R.  55.  A  bill  in  equity  lies  to  compel  the  de- 
fendant to  disclose  whether  he  promised  to  mar- 
ry.    For.  Ezch.  Rep.  42. 

If  the  intended  husband  or  wife  turn  out  on 
enquiry  to  be  of  bad  character,  that  is  a  legal 
defense  for  the  other  party.  Holt,  C.  N.  P.  151; 
4  Esp.  Rep.  256;  1  Car.  &  P.  850.'  And  as  to 
what  may  be  shown  in  mitigation  of  damages. 
Id.  and  see  as  to  damages,  1  To.  &  Jerv.  477. 

(o)  As  to  this  allegation,  see  2  Keb.  265, 
283. 
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against 
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against 
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ground- 
rent 

ON  PRO- 
MISES TO 
MABBT. 

For  not 
marrying 
(n). 

First  count 
to  marry 
upon  re- 
quest 
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other  ibrmsinPL  A.  47, 99;  2Itich. 
128;  2  Wentw.  487  to  492,  and  Index  to 
Tlus  aiction  is  sustainabfe  only  wh^Te 
to  marry  is  mutual,  Jl   RolL  Ab. 
>;  1  Sd.  180;  1  Lev.  147;  Carth.  467; 
96.     But  though  one  of  the  parties  be 
jet  the  contract  to  marry  will  beob- 
mt  the  other  side,  2  Stra.  987;  Bac 
It 

9.  Stone,  7'  Cow.  Rep.  22.)  The 
bis  SQstainable  by  a  man  against  a  wo- 
467;  1  Salk.  24;  5  Mod.  511. 
1  executor  cannot  sue,  2  M.  &  S.  408.  It 
ueetaaaiy  that  the  time  of  marriage 
liespeeified.  Carth.  467.  A*promiseto 
'  raoC  within  the  Statute  of  Frauds,  1  Str. 
Bajm.  816  ;  Bal.  N.P.  280,  occ,  8  Lev. 
\.eonL  Nor  need  it  be  stamped,  2 
It  is  neces»ai7  to  show  mutual 
io  the  declaration.  If  the  promise  were 
OB  a  particnlar  day,  it  should  be  so 
'  in  one  count,  as  post,  324.  What 
L%9offieient,  sec  1  Ld.  Raym.  887. 
life  evidence  where  the  promise  of  the 
4  Dfoved  and  no  actual  promise  of  the* 
^ei^ce'  of  her  carrying  herself  as  con- 
\mmd  «Dl>rovingr  his  promise,  was  held 
Ig feSTie;  1  Salk.  24, n.  b.;  2  Car. 
And  wher«  A.  stated  to  the  fiither 
liar  that  he  had  pledged  himself  to 
damrfater  in  aix  months,  or  in  a 
C^nnfltinae  although  that  proof  va- 
Sepn>ini»  hM  inthc specif counte, 
*^  -  evidence  fW>m  which  a  jury 


\Uh 
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ftnt  hath  always  there  had  notioe.'*^  And  althooeh  the  said  plaintiff  after  ib 
.  making  of  the  said  promise  and  undertaking  of  ute  said  defendant,  to  irit,  on 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  requested  the  said  de- 
fendant to  marry  the  said  plaintiff,  yet  the  said  defendant  not  regarding  his 
said  promise  and  undertaking,  but  contriying  and  fraudulently  intending  craft- 
ily and  subtly  to  deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not 
nor  would,  at  the  said  time  when  he  was  so  requested  as  aforesajd,  or  at  anj 
time  before  or  afterwards,  marry  the  said  plaintiff,  but  hath  hitherto  whollj 
neglected  and  refused  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at, 
&c.  {venue)  aforesaid. 

S«»wi  If  the  defendant  Iiave  married  another  womauy  no  request  need  be  aver- 

^^^'inJ   ^)  ^  ^ke  count  is  as  the  last  as  far  as  the  asterisk^  except  in  <miittvng  the 
another      statement  tluU  the  plaintiff  ^^  still  is  reatfy  to  marry  defendant^^^  and  then 
woman(p).  concludes  with  the  following  aUegcUion : — Yet  the  said  defendant  not  r^ard- 
ing  his  said  promise  and  undertaking,  but  oontriying  and  intending  to  deoeiTe 
and  iigure  the  said  plaintiff  in  this  behalf,  after  the  making  of  his  said  pro- 
mise and  undertaking,  to  wit,  on,  &c,  at,  &c.  {venue)  aforesaid,  wroDg&U; 

and  injuriously  married  a  certain  other  person,  to  wit,  one contrary  to 

his  said  last-mentioned  promise  and  undertaking  so  by  him  made  as  aforesaid; 
to  wit,  at,  tc.  {venue)  aforesaid. 

"^^^^  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  kt 

*     1^  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff  being  then  and  tb^ 


marry  in  _   ,  ,  _ 

reasonable  unmarried,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
^"^  then  and  there  undertaken  and  faithfully  promised  the  said  defendant,  to  loar- 
ry  him  the  said  defendant,  he  the  said  defendant  undertook,  and  tfien  and 
there  faithfully  promised  the  said  plaintiff  to  marry  her  the  said  plaintiff  in  a 
reasonable  time  then  next  following.  And  the  §aid  plaintiff  ayers,  that  she 
[  ^828  ]  confiding  in  the  said  last-mentioned  promise  and  undertaking  =^of  the  said  de- 
fendant, hath  always  hitherto  remained  and  continued,  and  still  is  sole  and 
unmarried,  and  hath  been,  for  and  during  all  the  time  last  aforesaid,  and  still 
is  ready  and  willing  to  marry  the  said  defendant,  to  wit,.&c.  {venue)  afore- 
said, whereof  the  said  defendant  hath  always  had  notice  {q) ;  and  although  a 
reasonable  time  for  the  said  defendant  to  marry  her  the  said  plaintiff  hath 
elapsed  since  the  making  of  the  said  last-mentioned  promise  and  undertaking 
of  the  said  defendant,  and  although  the  said  plaintiff,  after  such  reasonable 
time  had  elapsed,  to  wit,  on,  &c.  {day  of  request,  or  about  it)  at,  &c.  {vmiue) 
aforesaid,  requested  the  said  defendant  to  marry  the  said  plaintiff.  Yet  the 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceiye  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  within  sud 
reasonable  time  as  aforesaid  or  when  so  requested  as  aforesaid  or  at  any  other 
time,  marry  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  to  wit,  at,  Ac.  {venue)  aforesaid. — [If  defendant  has  made  a  specki 
refusai  to  marry ^  insert  a  count  stating  the  fact,  see  2  D.  ^  R,  55.] 

( ^)  See  ibrm,  Morg.  142  mem  that  it  ought  to  stale  it,  or  else  a  requcit 
Iq)  Thia  count  has  been  held  good  after  ver-  to  many,  or,  a  special  reAisal  to  marry,  other- 
diet  where  it  omitted  the  statement  of  the  de-  wise  it  wonld  be  bad  on  special  demurrer,  2  P. 
foidant's  haying  had  this  notice,  but  it  shonld  ft  R.  65. 
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And ifhereas  also,  heretofore,  to  wit,  on  the  daiy  andyear  aforesaid,  at,  &c.    ^^  ^'^^ 
[venue)  aforesaid,  in  consideration  that  the  said  plaintiff  being  then  and  there   ^^rt. 
lile  and  unmarried,  at  the  like  special  instance  and  request  of  the  said  de-  Fourth 
'imdant,  had  then  and  there  undertaken  and  faithfully  promised  the  said  de-  count,  to 
i^ndant  to  marry  the  said  defendant,  he  the  said  defendant  undertook,  and  ™*"y 
then  and  there  fiiithfully  promised  the  ^aid  plamtiff  to  marry  the  said  plain-  ^^), 
[tiff    And  the  said  plaintiff  avers,  that  she,  confiding  in  the  said  last-mention- 
;ed  promise  and  undertaking  of  the  said  defendant,  hath  always  -from  thence 
Utherto  remained  and  continued,  and  still  is,  sole  and  unmarried,  and  hath 
been,  for  and  during  all  the  time  last  aforesaid,  and  still  is,  ready  and  willing 
to  marry  the  said  defendant,  to  wit.  at,  &c.  {venue)  aforesaid :  and  although 
reasonable  time  for  the  said  defendant  to  marry  the  said  plaintiff  hath  elapsed 
the  making  of  the  said  last-mentioned  promise  and  undertaking  of  the 
defendant,  and  although  the  said  plaintiff,  after  the  making  of  the  said 
-mentioned  *promise  and  undertaking  of  the  said  defendant,  to  wit,  on,  [  *324  } 
{day  of  request^  or  about  if)  at,  kc.\ve7me)  aforesaid,  requested  the  said 
LUt  to  marry  her  the  said  plaintiff,  yet  the  said  defendant,  not  regard- 
his  said  last-mentioned  promise  and  unaertaking,  but  contriving  and  fraud- 
itly  intending  craftily  and  subtly  to  deceive  and  injuro  the  said  plaintiff    ' 
this  respecty  did  not  nor  would,  at  the  said  time  when  he  was  so  requested 
last  aforesaid,  or  at  any  time  before  or  afterwards,  marry  the  said  plain- 
but  on  the  contrary  thereof,  lie  the  said  defendant,  at  the  said  time  when 
iras  so  requested  as  last  aforesaid,  wholly  refused  then  and  there  to  marry 
the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid. — [If  there  has  been 
^promise  to  marry  at  a  particular  time  or  place — add  a  count  to  m£et 
•j  and  see  next  precedent S\     To  the  damage,  &c. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  promise^  or  about  if)  To  marry 

^irit  at,  Ac.  {venue)  in  consideration  that  the  said  plaintiff  being  then  nnd  ^i^iS^" 

sole  and  unmarried,  at  the*  special  instance  and  request  of  the  said  de-  time  Cl)- 

it,  had  then  and  there  undertaken,  and  faithfully  promised  the  said  de- 

it  to  marry  the  said  defendant,  in  [the  latter  part  of  February  then 

^]  (stating  the  time  agreed  07i^  according  to  the  fact)  ^  he  the  said  de- 

Lt  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 

the  said  plaintiff,  in  [the  latter  part  of  February  then  next.]     And 

said  plaintiff  avers,  that  she,  confiding  in  the  said  promise  and  undertak- 

of  the  said  defendant  in  [the  latter  part  of  February  next,]  after  making 

aaid  promise  and  undertaking  of  the  said  defendant,  and  before  and 

since,  to  wit,  at,*  &c.  {venue)  aforesaid,  was  and  hath  been  ready  and 

to  marry  the  said  defendant,  whereof  the  said  defendant  then  and 

notice.     Yet  the  said  defendant  not  regarding  his  said  promise  and 

kking,  but  contriving,  and  fraudulently  intending  craftily  and  subtly  tc 

and  injure  the  said  plaintiff  in  this  respect,  did  not  nor  would,  in  [the 

latter  part  of  February  next,]  after  the  making  of  his  said  promise  and 

iking,  or  at  any  time  before  or  afterwards,  marry  the  said  plaintiff, 

hath  hitherto  wholly  neglected,  and  still  doth  neglect  so  to  do,  and  after- 

A  promise  to  marry  generally,  ia  in  point     ble  time,  1  Stark.  82;  M.  &  R.  C.  N.  P.  289; 
%  a  promise  ijo  marry  within  a  reasona-     Ante,  326,  note  (n). 

i)  Wbetber  the  promise  to  many  is  special^  a£  "  after  the  death  of  the  defendant's  father,'* 
nU  m  general  be  declared  on  with  proper  avermcots,  Atchinson  v.  Baker,  2  Pcake,  103, 
Jan.  on  Cbntr.  2  cdit^  426. 

Vol.  n.  81 
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OM  no-  wards,  to  wit,  on,  tie.  {day  of  refusaly  or  about  it\  at,  &;e.  (venue)  afore- , 
''''''  ^    said,  wholly  declined  and  refused  to  marry  the  said  plaintiff  and  wholly  dis- 

charged  her  from  performing  her  said  promise  and  undertaking,  to  wit,  at, 

&Q.  \venue)  aforesaid. 


«>  «▼■  XXVIL  ON  PROMISES  TO  SERVE  AND  EMPLOY. 

AVD 

For  not  re-  -^^^  that  whereas  heretofore,  to  wit,  on,  ftc.  {day  of  promise^  or  abmU  U)  at, 
ceiviog  a  Ac.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
^'T^todT*  ^^^  request  of  the  said  defendant,  had  then  and  there  agreed  with  the  said 
fend«it*a  defendant  to  enter  into  the  service  of  the  said  defendant  as  a  [lady's  maid,} 
aervioe  <o).  and  to  serve  the  said  defendant  in  that  capacity,  *at  certain  wages,  after  the 
f  ^825  ]  rate  of — I  a  year,  to  be  therefore  paid  by  the  said  defendant  to  the  said 
plaintiff,  during  her  continuance  in  such  service,  she  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  to  receive 
her  into  the  service  of  the  said  defendant  in  the  capacity  aforesaid,  and  to 
retain  and  employ  her  in  such  service  at  the  wages  aforesaid.  And  the  said 
plaintiff  avers,  that  she,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant,  hath  always  been  ready  and  willing  to  enter  into  the  service 
of  the  said  defendant,  in  the  capacity  aforesaid,  and  to  serve  her  the  said  de- 
fendant in  that  capacity  for  the  wages  aforesaid.  And  although  the  said 
plaintiff,  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  iEc.  {yenve) 
aforesaid,  requested  the  said  defendant  to  receive  the  said  plaintiff  into  the 
service  of  the  said  defendant,  in  the  capacity  aforesaid,  and  to  retain  and  em- 
ploy her  in  such  service  at  the  wages  aforesaid  ;  yet  the  said  defendant,  nolT 
regarding  her  said  promise  and  undertaking,  but  contriving,  and  firaudulently 
intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would,  at  the  said  time  when  she  was  so  requested  as  afore- 
said, or  at  any  time  afterwards,  receive  the  said  plaintiff  into  the  service  of 
the  said  defendant,  or  retain  or  empby  her  in  such  service^  at  the  wages 
aforesaid,  or  otherwise  howsoever,  but  wholly  neglected  and  refused  so  to  ao; 
whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all  the  profits 
and  emoluments  which  might  and  would  otherwise  have  arisen  and  accrued 
to  her  fit>m  entering  into  the  service  of  the  said  defendant,  but  also  lost  and 
was  deprived  of  the  means  and  opportunity  of  being  retained  and  employed 
by  and  in  the  service  of  divers  otiier  persons,  and  remained  and  continued 
wholly  out  of  service  and  unemployed  for  a  long  space  of  time,  to  wit,  for 
the  space  of  three  months  then 'next  following,  and  was  and  is  otherwise 
greatly  injured  and  damnified,  to '  wit,  at,  Ac.  {venue)  aforesaid,  &c.— ^[ J<W 
counts  for  work  and  labor ^  account  stated^  and  ArcacA.] 

By  a  mari.  ^OT  that  whereas  the  said  defendant,  before  and  at  the  time  of  making 
^l^flbring^^  his  promise  and  undertaking  hereinaft;er  next  mentioned,  was  master  and 
him  to  go  commander  of  a  certain  ship  or  vessel  called  the  ■  which  said  ship  or  vcs- 
as  boat-     ^\  y^^  then  lying  and  h&ms  at in  the  West  Indies,  and  bound  on  a 

swain  on  ^     ©  ©  » 

board  de- 
fendant's (o)  See  notes,  ante,  74;  see  other  precedents,  must  in  general  be  speoial,  2  East,  145: 
ship,  and  ^  Wentw.  605  to  681 ;  Index  to  vol.  iL  Where  Cowp.  437;  4  Esp.  Rep.  77.  (See  pre(;edeots 
paykighim  ^^  serrice  has  been  actually  performed,  the  for  turning  away,  or  ceasing  to  employ,  after 
his  waees  <leclaration  may  be  fbr  work  and  labor  gener-  commencement  of  service.  1  Qale,  72.  2 
^  ally,  Fits.  30:2:  But  where  the  defendant  has  Oom.  M.  &  Rob.  54,8.0.;  1  Crom.  M.  & 
refused  to  employ  the  plaintiff,  the  declaration  Ros.'20;  6  Car.  &  P.  15.) 
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Toyage  from  thence  to  the  port  of  London,  to  wit,  at,  &c.  {venue).  *And 
whereas  also  the  said  defendant,  so  being  master  and  commander  of  the  said 

ship  or  vessel  as  aforesaid,  heretofore,  to  wit,  on  the day  of in  the      nca 

year  of  our  Lord at in  the  West  Lidies,  that  is  to  say,  at,  &c. 

(venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would  enter  into  and  on  board  of  the  said  ship 
or  vessel,  and  would  go  the  said  voyage  as  boatswain  therein,  he  the  said 
defendant  undertook,  and  then  and  tnere  faithfully  promised  the  said  plain- 
tiff to  suffer  and  permit  him  so  to  do,  and  to  pay  him  the  sum  of  — /.  three 
days  after  the  arrival  of  the  said  ship  or  vessel  in  the  said  port  of  London. 
And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  did  afterwards,  to  wit,  on  the  same  day  and 

year  aforesaid,  at aforesaid,  to  wit,  at,    &c.  (venue)  aforesaid,  enter 

into  and  on  board  of  the  said  ship  or  vessel,  and  did  go  and  proceed  a  part 
of  the  said  voyage  as  boatswain  therein,  and  was  ready  and  willing  to  go 
and  proceed  therein  the  remainder  of  the  said  voyage,  to  wit,  at,  &c.  Xvenue) 
aforesaid,  whereof  the  said  defendant  then' and  there  had  notice ;  yet  the  said 
defendant  not  regarding  his  said  promise  and  undertaking,  in  mannei  afore- 
said made  but  contriving  and  fraudulently  intending,  craftily  and  subtly  to 
deceive  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  suffer 
or  permit  the  said  plaintiff  to  go  or  proceed  the  remainder  of  the  said  voyage 
as  boatswain  in  and  on  board  of  the  said  ship  or  vessel  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do ;  and  on  the  contrary  thereof,  he  the 
said  defendant,  after  the  making  of  his  said  promise  and  undertaking  afore- 
said, and  whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voyage 

from aforesaid,  to  wit,  on  the day  of in  the  year  aforesaid, 

on  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid,  wrongfully  arid  unjustly, 
without  the  license  and  consent,  and  against  the  will  of  the  said  plaintiff, 
caused  and  compelled  the  said  plaintiff  to  go  from  and  out  of  the  said  ship 
or  vessel  called  the  — ; —  in  and  on  board  a  certain  other  shipper  vessel  in  his 
majesty's  service,  and  there  left  the  said  plaintiff,  and  caused  him  to  be  de- 
tuned and  prevented  firom  returning  to  the  ship  or  vessel  called  the 

whereby  the  said  plaintiff  was  hindered  and  prevented  from  going  or  pro- 
ceeding the  remainder  of  the  said  voyage  in  and  on  board  of  the  said  last- 
mentioned  ship  or  vessel ;  nor  did  the  said  defendant,  within  three  days  after 
the  arrival  of  the  said  last-mentioned  ship  or  vessel  in  the  Port  of  London 
aforesaid,  or  at  any  time  afterwards  (although  often  requested  so  to  do)  pay 
the  said  sum  of  — /.  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hith- 
erto wholly  neglected  and  refused  so  to  do,  whereby  the  said  plaintiff  not 
only  lost  and  was  deprived  of  all  the  profit,  benefit,  and  advantage  which 
might  and  would  have  arisen  and  accrued  to  him  from  going  and  proceeding 
the  remainder  of  the  said  voyage,  in  and  on  board  of  the  said  last-mentioned 
ship  or  vessel,  but  also  suffered  great  hardship  and  inconvenience,  and  was 
pat  to  great  charge  and  expense  of  his  monies,  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  100/.  in  and  about  the  procuring  of  a  passage  home 
to  the  Port  of  London  aforesaid,  to  wit,  at,  &o.  (venue),  aforesaid. — [Add  a 
count  upon  an  executed  consideration,  common  count  for  seamen! s  wages, 
as  ante,  66,  work  and  labor,  money  paid,  account  stated,  and  breach.] 

• 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  entering  into  service  By  »  do- 
or about  it )  at,  &c.  (venue^  in  consideration'that  the  said  plaSntiff,  at  the  ™^°^"* 
special  instance  and  request  of  the  said  defendant,  would  become  and  be  the  tlmiing' 
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BY  8ERV-  servant  of  the  said  defendant,  to  wit,  in  the  capacity  of  a  [footman]  at  and  far 
W8CUAM-  certain  wages,  to  wit,  tlie  wages  of  — /.  per  annum,  he  the  said  defendant 
iKo  uiM.    undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  retain 

. anil  employ  the  said  plaintiff  in  the  said  defendant's  service,  and  in  the  capacity 

wl^out^a  i^f^^i'csaid,  and  at  and  for  the  wages  aforesaid,  and  to  continue  him  in  such  ser- 
moi)th*8  vice  Kud  employ  until  the  expiration  of  a  month  from  and  ailernoticeor  wam- 
notce  (p).  iug  given  by  the  said  plaintiff,  or  the  said  defendant  to  the  other  of  them,  of  his 
intention  to  determine  and  put  an  end  to  such  service  and  employ,  or  else  to 
inij  him  a  proportionate  part  of  the  said  wages  for  a  month  (9).  And  al- 
[  '"^327  ]  though  the  said  plaintiff,  confiding  in  the  said  proniise  and  "^undertaking  of  the 
said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{I'eniie)  aforesaid,  become  and  was  the  servant  of  the  said  defendant,  to  wit,  in 
the  capacity  and  on  the  terms  aforesaid^  and  did  continue  in  such  service  and 
employ  of  the  said  defendant  for  a  long  space  of  time,  to  wit,  until,  &c.  (day 
of  discharge,  or  about  U)  to  wit,  at,  &c.  {venue)  aforesaid.  And  although 
the  said  plaintiff  hath  always  been  ready  and  willing,  and  then  and  there  of- 
fered to  continue  in  the  said  service  and  employ  of  -the  said  defendant 
in  the^  capacity  aforesaid,  and  on  the  terms  aforesaid,  until  the  ex- 
piration of  a  month  from  and  after  notice  or  warning  given  by  the  said 
defendant  to  the  said  plaintiff,  of  his  intention  to  determine  and  put  an 
en  1  to  such  service  and  employ  as  aforesaid  ;  yet  the  said  defendant  not  re- 
garding his  said  promise  and  undertaking,  did  not  nor  would  continue  the  said 
plaintiff  in  his  said  service  and  employ  until  the  expiration  of  a  month  from 
and  after  notice  or  warning  given  by  the  said  defendant  of  his  intention  to  de- 
termine and  put  an  end  to  such  service  and  employ,  but,  on  the  conti-ary 
thereof,  wholly  neglected  and  omitted  to  give  the  said  plaintiff  notice  or  warn- 
ing of  his  intention  to  determine  and  put  an  end  to  such  service  and  employ, 
and  then  and  there  refused  to  suffer  or  permit  the  said  plaintiff  to  continue  in 
his  said  service  and  employ,  and  then  and  there  discharged  him  the  said  plain- 
tiff therefrom,  without  any  notice  or  warning  whatever,  and  hath  from  that 
time  -hitherto  wholly  neglected  and  refused  to  retain  or  employ  the  said  plain- 
tiff in  his  said  service  and  employ,  or  pay  him  a  proportionate  part  of  the  said 
plaintiff's  wages  for  a  month,  to  wit,  at,  &c.  {venue)  aforesaid;  and  by  means 
thereof,  he  the  said  plaintiff  hath  lost  and  been  deprived  of  all  the  wages,  profits, 
and  advantages,  meat,  drink,  lodging,  and  necessaries,  which  he  otherwise 
[  *828  ]  might  and  would  have  derived  and  acquired  from  being  continued  in  the  said 
service  of  the  said  defendant ;  and  tlie  said  plaintiff  hath  been,  and  is,  by 
means  of  the  premises,  still  wholly  *  unemployed,  to  wit,  at,  &c.  {venue)  afore- 
said. [Add  counts  on  an  executed  consideration^  common  counts  for  uageSy 
and  iror/i'  and  labor,  and  account  stated,  and  breach.] 


( p)  As  to  the  neccxsity  of  declaring  spec- 
iftUy,  «K»  2  Kast,  145,  nnd  the  canes  cited  in 
the  note,  ante,  *2oiK  It  should  seem,  that  in 
ipencrnl  the  common  count  would  suffice.  Id.  1 
J^tark.  1U8;  4  Campb.  375;  4  Bin{?h.  SCO.  As 
to  the  rip;ht  to  turn  away  a  servant  at  a  month's 
notice,  or  without  it,  «ee  ante,  65,  74.  (1  Gale, 
72.  2  Crom.  M.  &  Ros.  M.)  What  is  not  a 
Hufliciont  excuse  for  turning  away  a  servant, 
Pi-e  Burn,  J.  tit.  *•  Servants.'*  (1  Chit.  Gen. 
Pi-act.  75  to  78,  81,  82.  St^e  a  form  of  dec- 
laration for  tumin:;  away  before  the  expiration 
of  a  year,  contrary  to  ajri'eement.  ^ellinpr  r. 
Huntinjrfteld,  1  Cn  m.  M.  it  Uos.  2ri;  and  a 
Ibrm  of  declaration  and  plea,  Nowlan  r.  Ablett, 


1  Gnle,  72 ;  and  see  a  declaration  by  a  ware> 
liousemnn,  hired  for  a  year,  or  on  a  general 
hiring,  Ibr  turning  him  away  befbre  expiration 
of  time  and  without  any  reasonable  notice, 
wvei*al  counts,  Fawcctt  r.  Cash,  3  Ncv.  &  Man. 
177;  5  Bam,-&  Adol.  904.  S.  C. 

{q)  Query  if  the  implied  contract  is  not, 
that  the  servant  shall  at  all  events  conduct 
hinusolf  pwperly  a^  a  servant,  (and  the  majrter 
as  a  master,  otherwise  that  the  servant  may 
be  turnetl  away  immetliately;  and  at  all  cvcuti?, 
that  either  party  may  put  an  end  to  the  con- 
tract by  a  nionth's  notice;  and  query ^  if  the 
contract  ought  not  to  be  so  stated.  See  1  Cliit. 
Qen.'Praet.  80.) 
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lor  that  wliereas  heretofore,  \o  wit,  on,  &c.  (dcUe  ofagreiBtiimt)  to  wit,  at,  &c. 
me)  bj  a  certain  agreement  then  and  there  made  between  said  plaintiff  and  ^guIrq- 
laid  defendant,  the  said  plaintiff  agreed  \o[here  set  oat  the  agreement  in  the  imq  him 
tense(r)]  perform  and  complete  the  mason  work,  at  the  Regent's  Gircua,  For  pre- 
eod  of  Portland  Place,  in  the  New  Road,  at  the  following  prices,  finding  all  ^^^^ 
lund labor,  and  to  do  the  same  to  the  satisfaction  of  the  architect  appoint-  trom  com- 
tosuryej  the  same ;  that  is  to  saj,  straight  Portland  kirb,  twelve  inches  bjr  pieting  a 
inches,  with  rail  holes,  pings  and  lead,  including  the  stone  for  the  brace  bar,  ^^^i  he 
ma  shiUiogB  and  five  pence  per  foot,  run  circular  ditto  at  eight  shilling?  had  under- 
fcot,  run  bafles  fo,r  the  lamp  irons  two  feet  four  indies  and  three-quarters,  taken  on  a 
^^ro&et  four  inches  and  three-quarters,  and  twelve  inches  bigh,  at  two  ^J^g^t^ 
each,  including  rail-holes,  and  to  do  the  whole  complete  in  all  respects  ^^^^^^ 

to  the  drawings,  and  within  the  time  specified  in  the  specification  de- 
;  and  it  was  also  then  and  there  agreed  between  the  said  plaintiff  and 
defendant,  that  he  the  said  defendant  should  advance  121.  in  cash, 
hundred  feet  set  complete,  and  the  balance  by  bill  at  two  months, 
rthe  accounts  were  adjusted ;  the  whole  of  the  Portland  stone,  kirb  and  gate 
QQ  the  sou^  side  of  the  whole  line  of  the  new  road,  firom  east  to  west, 
'fixed  and  made  oomplete,  in  all  respects,  on  or  before  the  25th  daj  of  No- 
in  the  year  aforesaid,  and  the  half-circle  area  to  be  made  complete 
before  the  25th  day  of  December  in  the  same  year ;  and  part  of  the 
'  iTing  then  already  been  done  by  6.  H.  it  was  thereby  further  understood 
Ithe  same  should  be  ascertained  by  L.  M*  of,  ^c.  surveyor,  on  the  part  of 
"  defendant,  and  E.  F.  of,  &c.  on  the  paort  of  the  said^'plaintiff ;  and  in 
dispute  should  arise,  the  same  tp  be  decided  by  their  umpire,  and  the 
paid  to  the  said  G.  H.  as  well  as  the  money  then  already  advanced  to 
tile  said  defendant,  was  to  be  acScounted  for  by  the  said  plaintiff,  and 
from  the  balance  due  to  him,  when  completed,  but  at  present  to  draw 
the  setting  the  same ;  and  the  said  agreement  being  so  made,  afterwards, 
,00,  &c.  aforesaid,  at,  &;c;  {ve7iue)  aforesaid,  in  consideration  thereof,  and 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
and  there  undertaken,  and  faithfully  promised  the  said  defendant,  to  ^ 
and  fulfill  tho  said  agreement,  in  all  things  on  the  said  plaintiff's  part 
"  to  be  performed  and  fulfilled,  he  the  said  defendant  undertook,  and  [  'M^829  ] 
there  &ithfully  promised  the  said  plaintiff  to  perform  and  fulfill  the 
sment  in  all  things  on  the  said  defendant's  part  and  behalf  to  be  per- 
and  fulfilled ;  and  although  the  said  plaintiff  hath  always,  from  the 
*(he  making  of  the  said  agreement,  performed  and  fulfilled  all  things  on 
and  behalf  in  the  said  agreement  to  be  performed  and  fulfiUecL  and  did 
^s,  to  \nt,  on  the  day  and  year  first  aforesaid,  at,  &c.  (^venue)  enter 
commence  the  said  work  and  for  that  purpose  did  procure  and  find  all 
and  labor  necessary  for  performing  the  same,  and  did  the  same  in 
fit,  one  thousand  two  hundred  feet  thereof,  to  the  satisfaction  of  the 
appointed  to  survey  the  said  work,  and  hath  always  been  ready  and 
|it> perform  and  complete  the  whole  of  the  said  work,  in  pursuance  of  the 
mt,  of  all  which  said  premises  the  said  defendant  hath  had  notice, 
k«t,  &c.  (^venue^  aforesaid ;  yet  the  said  plaintiff  in  fact  saith,  that  the 
mt,  contriving  and  wrongfully  intending  to  injure  the  said  plain- 
not  nor  would  perform  the  said  agreement,  nor  his  said  promise  and 

m  aifficie&t  to  show  so  much  of  the     664.  This  cause  was  tried,  and  pluntiff  obtaiu- 
\9Bij,  IS  is  neeesBary  to  show  clearly     ed  a  verdict 
'     '1  fiuhne.    4  Taoni;  285;  6  East, 
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undertaking,  but  thereby  craftily  and  Bobtly  deceived  the  said  plaintiff  in  tk 
to  wit,  that  the  said  defendant  did  not  nor  would  advance  the  said  sum  of  1) 
in  cash,  for  each  of  the  said  one  hundred  feet,  set  complete,  but  on  the  oontn 
thereof,  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  ka,  at,  I 
{ventie)  aforesaid ;  and  the  said  defendant  further  disregarding  the  said  agn 
ment,  and  his  said  promise  and  undertaking,  afterwards,  to  wit,  on,  I 
to  wit,  &c.  {venue)  aforesaid,  did  not  nor  would  permit  or  suffer  the  a 
plaintiff  to  proceed  to  complete  the  said  work,  and  then  and  there  would  wU 
hinder  and  prevented  him  from  so  doing  and  then  and  there  wrongfoUjtl 
charged  the  said  plaintiff  from  any  ftirther  performance  or  completion  of  <| 
said  agreement  and  promise  and  undertaking,  whereby  the  said  plaintiff  h 
lost  and  been  deprived  of  the  profits  and  advantages  which  he  otherwise  mi 
and  would  have  derived  and  acquired  from  the  completion  of  the  said  ym 
to  wit,  at,  &c.  (ventie)  aforesaid.  [Add  a  count  to  the  same  effect,  nd 
on  an  agreement,  bid  as  tq}on  an  executory  considei-ation,  and  other  em 
or  work  and  labor,  goods  sold^  money  paid,  and  account  stcttedandhrm 


[  *330  3      *For  that  whereas  heretofore,  to 'wit,  on,  Ac.  {date  of  agreement)  atjj 

On  a  build-  {venue)  by  a  certain  agreement  then  and  there  made  by  and  between  thti 

mLt?^^  plaintiff  and  the  said  defendant,  it  was  agreed,  that  the  said  defendant  shj 

not  per'     take  dowix  a  certain  messuage  or  dwelling-house,  situate  at,  tea.  aDdsu 

forming      build  two  Other  messuages  or  dwelling-houses  for  the  said  plaintiff,  agreed 

P*^,  ^f^®  to  certain  plans  thereof,  then  in  the  possession  of  the  said  defendant,^ 

for  per-      according  to  the  particulars  and  in  manner  following ;  that  is  to  say,  tbi 

forming      said  old  house  should  be  taken  dowa  and  the  bric&  cleaned  and  worked! 

SLimiS!  ^^' — ^^^^  ^"'  ^^^  agreement  in  the  past  tense.]     And  the  said  agred 

ly(«)*        being  so  made  afterwards,  to  wit,  on,  &;c.  at,  &c. — [Muttial  promism 

Q^nte,  328,  (/).]     And  although  the  said  plaintiff  halli  always,  &c. — [fl 

plaintiff  ^s  genercd  performance  of  the  agreement,  and  special  perfi 

ance  of  any  precedent  condition.]     Yet  the  said  plaintiff  in  &ct  saithf^ 

said  defendant  contriving,  and  wrongftilly  and  unjustly  intending  to  ^ 

the  said  plaintiff,  did  not  nor  would  perform  the  said  agreement,  nor 

promise  and  undertaking,  but  thereby  craftily  and  subtly  deceived  the 

plaintiff  in  this,  to  wit,  that  the  said  defendant  wholly  neglected  and 

to  do  and  perform  certain  works  which  were  requisite  and  necessary 

done  and  performed  under  and  by  virtue  of  the  said  agreement,  and 

to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  that  is  to  say, 

down,  <fec. — [Here  specify  the  breach  accordifig  to  the  fact.] 

said  defendant  also  thereby  craftily  and  subtly  deceived  the  said  p 

this,  to  wit,  that  the  said  defendant  afterwards,  to  wit,  on,  &c.  and  on 

other,  &c.  did  and  performed  certain  other  works  which  were  requisi 

necessary  to  be  done  and  performed  under  and  by  virtue  of  the  said 

ment,  in  a  bad,  inartificial,  and  unw;orkmanlike  manner,  contrary  to 

[  *&S1  ]  and  effect  of  the  said  agreement,  *ei,ud  of  his  said  promise  and  unde 

to  wit,  at,  &c.  (venue)  aforesaid. 


(«)  See  next  form,  also  Morgan,  188.  The 
terms  of  the  agreement  are  to  be  stated  as  in 
the  agreement.  The  precedents  which  may  be 
olaaaed  under  this  head  are  very  numerous,  see 
the  Index  to  2  Wentw.  When  the  action  is 
founded  on  a  written  agreement,  it  is  asual  to 
set  the  same  out,  as  to  which,  see  6  East,  669. 
If  the  declaration  be  framed  as  in  the  second 


count  of  the  aboTe  precedent,  it  must  bifl 
shown  that  the  defendant^  was  to  havi 
ward  for  the  work  to  be  performed,  or 
actually  performed  it,  and  ansldlftiUy, 
142;  4  B.  &  Cress.  345.  i 

(0  But  this  statement  is  not  abedoli^ 
oessary,  see  2  New  Rep.  62.  1 
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irbeieas  aLjo,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.    '^^  ^^ 
5)  aforesaid,  in  consideration  that  the  8ai4  plaintiff,  at  the  special  in-  iJ^obks. 
and  request  of  the  said  defendant,  had  then  and  there  retained  and  gecond 
the  said  defendant  -to  take  down  a  certain  other  messuage  and  dwell-  count  more 
with  the  appurtenances,  and  to  erect  and  build  divers,  to  wit,  two  ge»«"^ 
messuages  or  dwelling-houses,  with  the  appurtenances,  in  lieu  thereof, 
said  plaintiff,  agreeable  to  certain  plans  and  particulars  then  and  there 
and  agreed  upon  by  and  between  the  said  plaintiff  and  defendant,  for 
reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said 
It  undertook,  and  then  and  there  faithfully  promised  the  siiid  plaintiff 
and  build  the  said  last-mentioned  messuage  or  dwelling-house,  with 
^nances,  agreeable  to  the  said  last-mentioned  plans  and  particulars, 
good  and  proper  materials,  and  in  a  sound,  substantial,  and  workmanlike 
sr;  and  although  the  said  defendant  did  afterwards,  and  before  the  com- 
it  of  this  suit,  erect  and  build  the  said  last-mentioned  messuages  or 
r-houses,  with  the  appurtenances,  for  the  said  plaintiff,  to  wit,  at,  &c. 
le)  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  last-men- 
promise  a^d  undertaking,  but  contriving  and  intending  to  deceive  and 
the  aaid  plaintiff  in  this  behalf,  did  not  nor  would  erect  or  build  the  said 
itioned  messuages  or  dwelling-house,  with  the  appurtenances,  Tor  the 
iff^  agreeable  to  the  said  last-mentioned  plans  and  particulars,  and 
and  proper  materials,  and  in  a  sound,  substantial,  and  workmanlike 
r,  but  wholly  neglected  and  refused  so  to  do,  and  on  the  contrary  there- 
the  said  defendant  erected  and  built  the  said  last-mentioned  messuages 
j-bouses,  with  the  appurtenance;  different  from  and  contrary  to  the 
-mentioned  plans  and  particulars  and  with  bad  and  improper  mate- 
and  in  a  slight,  weak,  inartificial,  and  unworkmanlike  manner,  contrary 
fcrm  and  eflkct  of  the  said  last-mentioned  promise  and  undertaking,  to 
kc.  {venue)  aforesaid. — [Add  another  count  similar  to  the  lastj 
the  words  ui  italics^  and  such  other  counts  as  fnay  be  applicable 
ease^  and  money  had  and  received^  account  stcUed  and  breach,] 


pfcr 


that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
agreement,  and  the  promise  and  undertaking  of  the  said  defendant 
next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still 
and  mealman,  and  the  trade  and  business  of  a  miller  and  mealman 
and  during  all  that  time  used  and  exercised,  and  carried  on,  and 
use,  and  exercise,  and  carry  on,  to  wit,  at,  &c.  {vent4e)  and  there- 
lore,  fo.wit,  on,  &c.  {date  of  agreement)  at,  <&c.  {ventui)  aforesaid, 
agreement  then  and  there  made  between  the  said  plaintiff  and 
defendant,  he  the  said  defendant,  for  and  in  consideration  of  the  sum 
igreed  by  the  said  plaintiff  to  be  paid,  at  the  days  and  time  therein- 
tioned,  did  agree  to  and  with  the  said  plaintiff,  in  manner  following: 
s^  out  the  agreement  J  and  afterwards  m^utual  promises,  as  ante^ 
And  although  the  said  plaintiff  hath  always  from  the  time  of  making 
agreement,  hitherto  well  and  truly  performed  and  fulfilled  the  same 
_  ,  <m  his  part  and  behalf  to  be  performed  and  fulfilled,  according 
tenor  and  efifect,  true  intent  and  meaning  thereof,  and  hath  furnished 
brickwork  for  the  framing  and  setting-up  of  the  said  boiler, 
with  ihe  fire-bars,  plumber's,  painter's  and  stonemason's  work,  of  and 
ttid  enffnOy  and  fixing  and  setting-up  the  same,  and  hath  always  been 
tad  wjIUds  to  pay  for  the  said  engine  as  aforesaid,  yet  the  said  defend- 


On  an 

agreement 
to  fix  a 
steam  en- 
gine, in  a 
complete 
working 
condition. 
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roB  KOT  ant,  not  regarding  the  said  agreement,  nor  his  said  promise  and  nndertaloog 
^^isa^  so  by  him  made,  in  manner  and  form  aforesaid,  but  contriving,  and  frando- 
irotLKA.    lently  intending  to  injure  the  said  plaintiff  in  this  respect,  has  not,  (although 
often  requested  so  to  do,)  at  his  own  costs  and  charges,  made,  fixed,  and  set 
up,  or  caused  to  be  made,  fixed,  and  set  up,  in  complete  working  coDdition. 
•   of  good  materials  and  workm&nship,  on  the  premises  of  the  said  plaintiff  in 
the  said  agreement  above  alluded  to,  one  steam-engine,  of  seven-horse  power, 
&c.  together  with  all  necessary  utensils  and  implements  for  working  the  same, 
excepting  as  in  the  said  agreement  is  excepted,  but  on  the  contrary  thereof^ 
after  the  making  of  the  said  agreement,  and  his  said  promise'and  undertak- 
ing, to  wit,  on,  &c.  aforesaid,  fixed  and  set  up,  in  the  said  premises  abovo 
alluded  to,  a  steam-engine  not  in  complete  working  condition,  and  of  much  ^ 
less  power  than  a  seven- horse  power  engine,  to  wit,  a  two-horse  power  engine, 
[  ♦§32  ]  and  with  a  boiler  and  pump  of  insufficient  size,  and  not  set  ♦together  witii 
requisite  and  necessary  utensils  and  implements,  according  to  the  said  agree- 
ment, to  be  furnished  by  the  said  defendant,  by  him  so  made  as  aforesaid,  to 
Special       ^,j^^  ^^^  ^^  {venue)  aforesaid;  by  reason  whereof  the  said  engine  hath  been 

th^T^Sin-  **"^  ^  ^^  ^'®^y  ^^^^^®  ^^  ^  *^^  ^^  plaintiff  and  the  said  -  plaintiff  hath  not, 
tiff  wM  since  tl^e  said  engine  was  so  fixed  and  set  up  as  aforesaid,  been  able  to  grind 
prevented  gu^h  large  quantities  of  com  and  grain  as  he  might  and  would  have  ground, 
grinding  80  ^^  ^^^  ^^  defendant  made,  fixed,  and  set  up  an  engine,  according  to  the 
much  corn  terms,  true  intent,  and  meaning  of  the  said  agreement,  and  his  said  promise 
"  ***  .  and  undertaking,  and  the  said  plaintiff  hath  thereby  also  lost  and  been  de- 
woiUd^^d  prived  of  divers  great  gains  and  profits,  which  would  have  accrued  to  him, 
that  a'  from  grinding  such  quantities  of  cbm  and  grain,  in  the  whole,  amounting  to 
^h^°h*if  *  large  sum  of  money,  to  wit,  the  sum  of  — /.  and  also  bv  means  whereof,  a 
had^pnr-  Certain  large  quantity,  to  wit,  1000  bushels  of  corn,  which  he,  the  said  pkun- 
chased  for  tiff,  confiding  in  the  said  agreement,  had  purchased,  in  order  that  the  same 
the  par-  might  be  ground  by  means  of  the  said  engine,  remains  wholly  unground,  and 
Sme  of  no  ^^  been,  and  is  greatly  damaged  and  spoiled,  and  reduced  in  value;  by  means 
use  to  him,  whereof,  and  also  on  account  of  the  said  engine,  with  the  appurtenances,  hav- 
^^  ing  been  and  being  so  incomplete  as  aforesaid,  and  of  (Uvers  attempts  and 

endeavors  having  been  made  since  the  said  engine  was  so  fixed  and  set  up  as 
aforesaid,  and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff^  in 
this  suit,  by  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  to 
amend  and  render  the  said  engine,  and.  the  said  insufficient  implements  for 
working  the  same  complete,  according  to  the  said  agreement,  he  the  said 
plaintiff,  on  the  several  days  and  times  since  the  said  engine  was  so  fixed  and 
set  up  as  aforesaid,  was  wholly  deprived  of  the  use  of  the  same,  and  thereby 
has  also  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid  out  and 
expended  divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  — /.  in  and  about  the  providing  lead-work,  brick- 
work, and  other  necessary  materials  and  labor,  in  and  about  the  putting, 
'  setting  up,  and  fixing  a  certain  other  boiler  and  pump  in  lieu  and  stead  of  the 
said  insufficient  boiler  and  pump,  to  wit,  at,  <te.  {venue)  aforesaid. — lAM 
another  count  more  general 

[  *888  ]  *XXIX.  AGAINST  BAILEES. 

BAILEES.        In  Coggs  V.  Bernard,  2  Ld.  Raym.  912,  18,  Holt,  G.  J.  states,  thcU  there 

Ocncr&l 

obeerva-  (^)   ^  precedents  in  case,  poet,  669;  and  2  Campb.  291. 

Men?  (y). 
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M  six  sorts  of  bailments :  but  Sir  Wm.  Jones,  in  his  Work  ofi  Bail-    aqadwt 
jfHients^  35,  6,  arrafiges  them  under  Jive  heads :     1.  Depositum,   dr  the    ^4""** 
^hery  of  goods  to  the  bailee  to  be  kept  for  the  bailor  without  reward. 
MaDdatum,  or  cotnmission  when  the  bailee  undertakes  without  reward 
do  some  act  about  the  thing  bailed,  or  to  carry  it.     3.  Commodatum,  a 
for  a  bailee's  use,  without  reward  to  ^bailor.     4.  Pignori  acoeptum,  [  *334  ] 
re  goods  are  pawned  to  a  bailee.     5.  Locatum,  or  hireling^  which  is 
^s  for  reward ;  and  which  is  either  ;  1st,  Locatio  rei,  or  use  of  the 
bif  bailee  paying  reward  to  the  bailor  ;  2dly,  Locatio  operis  facienda, 
tcork*  and  labor,  or  care  and  pains,  ai^e  to   be  performed  or  be- 
red  on  the  thing  delivered ;  Sdly,  Locatio  operis  mercium  vehendarum, 
n  goods  are  delivered  to  a  public  carrier,  or  private  person  to  be  car- 
'. — T/ie  respective  liability  of  these  several' bailees  are  considered  in 
authorities  above  referred  to,  and  in  1  Hen,  Bla.  168.     1  Saund,  312, 
2.    3  Chii.  Com.  Law,  354,  ^c.Chit,jun:  Contr.  142,  ^c.    See  also 
chservations  of  Sir  Wm.  JScott  on  Bailments,  6  Rcfl.  Rep,  316. — In 
following  pages  a  precedent  is  given  under   each  of  the  heads  thai 
occur  in  Practice,  except  thai  of  Mandatum,  as  to  which  see  a 
lion,  1  Hen.  Bla.  158.     i  T.  JR.  143.     Ld.  Raym.  909. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (^any  day  when  defendant 
the  goods  and  before  title  of  declaration,  at,  &c.  {venue)  in  consideration 
the  plaintiff  at  the  special  instance  and  request  of  the  said  defendant, 
called  to  be  delivered  to  the  said  defendant  certain  goods  and  chattels, 
[lit,  to.  {set  them  out  as  in  trover),  of  great  value,  to  wit,  of  the  value  — /. 
taken  care  of,  and  safely  and  securely  kept  by  the  said  defendant  for 
said  plaintiff,  and  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 
lie  the  jsaid  defendant  undertook,  and  then  and  there  faithfully  promised 
said  plaintiff  to  take  due  and  proper  care  of,  and  safely  and  securely 
the  said  goods  and  chattels  for  the  said  plaintiff,  and  to  re-deliver  the 
to  the  said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  af- 
requested :  and  although  the  said  defendant  then  and  there  had  and 
ked  the  said  goods  and  chattels  of  and  from  the  said  plaintiff  for  the  pur- 
aibresaid;  and  although  the  said  defendant  was  afterwards,  to  wit,  on 
J  day  and  year  aforesaid,  at,  <fec.  {venue)  aforesaid,  requested  by  the  said 
to  re-deliver  the  said  goods  and  chattels  to  the  said  plaintiff;  yet  the 


Depositum 
Against 
bailee 
without 
reward  for 
not  taking 
care  of, 
and  re- 
deli  vering 
goods  in- 
trusted to 
his  care 


See  fimns,  Morg.  191.    This  description 
is  called  a  depositum  or  a  bailment 
to  be  kept  by  the  bailee  for  the  bailor, 
rewB^  to  the  bailee,  2  Ld.  Raym.  912; 
Jones,  34*,  6;  2  Stra.  1000,  and  thebai- 
Ikkble  for  loss  or  damage  unless  it  be 
»le    to  the  want  of  that  care  which 
of  common  sense,  how  inattentive 
of  his  own  property^  that  is,  he 
for  gross  neglect.     Id.  ibid.     1 
316;  Willea.  121;  see  also  1  B.  & 
i    Caznpb^    188.    Indeed  anj  bailee  is 
fcr  grO'^B  negligence.  2  Stra.  1000.     The 
^oods  in  custody,  and  accepting 
■alee  a  promise  not  grossly  to  neg- 
of  the  goods,  2  Stra.  1090.     But 
bailee  ia  not  liable  if  he  be  robbed  of 
Willes,  IJl.     He  is  liable  for  ordi- 
if  he  spontantously  and  officious- 
to  keep  the  gooiSj  Jones,  48,  54;  or 
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when  he  changes  the  description  of  his  char- 
acter, by  taking  the  charge  of  the  goods ,  in 
consequence  of  any  reward  or  lucrative  con- 
tract. Id.  A  bailee,  to  take  care  of  goods  is 
liable  for  negligence,  thoug(i  his  employer 
might  have  resorted  to  a  third  person,  1  ^"tark. 
104.  A  bailee  of  this  description  is  always 
Jbound  to  be  ready  to  re-deliver  the  thing  bail- 
etl  upon  request,  Jones,  52;  16  East,  42,  3; 
2  Bla.  Com.  452. 

Where  the  bailee  has  a  reward  for  his  care 
of  the  goods,  he  is  bound  to  use  exertions  to 
secure  the  property,  1  Campb.  138.  Where  A. 
hired  a  roojn  in  the  house  of  B.  at  2s  per  week, 
for  the  purpose  of  depositing  goods  for  safety, 
and  kept  the  key  of  a  padlock,  by  which  the 
*  room-door  was  fastened,  and  the  goods  were 
stolen  by  one  of  6.'s  family;  it  was  held,  that 
B.  could  not  be  sued  as  bailee  for  the  yalue  of 
the  goods  stolen,  4  D.  &  Ry.  636. 


834  DECLARATIONS  IN   ASSUMPSIT. 

AQAxm  gj^i^j  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contiif- 
ing  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  take  due  and  proper  care  of,  and  safely  or  securely  keep  the 
said  goods  and  chattels,  or  any  part  thereof  for  the  said  plaintiff,  nor  did  nor 
would,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  or  at  any  time 
afterwards,  to  re-deliver  the  Ame  to  the  said  plaintiff,  but  on  the  contrary 
thereof  he  the  said  defendant  so  negligently  and  carelessly  conducted  himself, 
with  respect  to  the  said  goods  and  chattels,  and  took  so  little  care  thereof 
that  by  and  through  the  mere  carelessness,  negligence,  and  improper  conduct 
of  the  said  defendant  and  his  servants  in  that  behalf,  the  said  goods  and  chut^ 
r  *QQ/:  1  ^^^  being  of  *the  value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
I  *^^  J  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c. 
(venue)  aforesaid. — [Add  a  count  o?i  defendant  s  implied  under  taking  to 
re-deliver  on  request^  like  the  above,  omittinf/  the  statemefit  for  watU  of 
care;  afid  at  all  events  add  a  generat  count  for  not  taking  care  of  the 
goods ^  as  post,  342. — If  the  defendant  /tas  been  guilty  of  a  coHv&'sion^  or 
it  be  doubtful  whether  others  also' may  be  liable,  it  may  be  advisable  to  de- 
clare in  case,  adding  a  count  in  trover,  3  East,  62,  70;  add  counts  for 
money  had  and  received,  account  stated,  and  breach,^ 

* 

Commoda-      For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery  or  abotit  it) 
turn,  afUe,  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
For  not  re-  ^^^  request  of  the  said  defendant,  would  from  time  to  time  sell  and  deliver 
tarning      to  the  Said  defendant  ale,  <and  would  send  and  deliver  the  same  to  the  said 
caflkfl,  or     defendant  in  hogsheads  and  casks  of  the  said  plaintiff,  he  the  said  defendant 
SSTfx?^  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  return 
the  said  hogsheads  and  casks  to  the  said  plaintiff  at  the  expiration  of  a  reason- 
able  time  to  be  allowed  for  emptying  the  same,  or  to  pay  him  for  the  said 
hogsheads  and  casks,  at  the  rate  and  price  of  — /.  for  each  of  the  said  hogs- 
heads and  casks.     And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  to  wit,  at,  &c.  {venue)  sell  and  deliver 

divers  large  quantities,  to  wit, hogsheads,  and casks  x>(  ale,  to  the 

said  defendant,  and  did  then  and  there  send  and  deliver  the  same  to  the  said 
defendant  in  divers,  to  wit, hogsheads,  and casks,  of  the  said  plain- 
tiff, of  great  value,  to  wit  to  the  value  of — /.  and  although  a  reasonable  time 
[  ♦SSG  1  for  emptying  the  said  hogsheads  and  casks,  und  returning  *the  same  to  the 
said  plaintiff,  hath  long  since  elapsed ;  yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  at  Ihe  expiration 
of  such  reasonable  time  as  aforesaid,  or  at  any  time  before  or  since,  although 
often  requested  so  to  do,  return  the  said  hogsheads  and  casks  or  any  of  them, 
'  to  the  said  plaintiff,  nor  did  nor  would  pay  the  said  plaintiff  for  the  same,  or 
any  of  them  at  the  rates  and  prices  aforesaid.  But  to  return  the  said  hogs- 
heads and  casks,  or  any  of  them,  to  the  said  plaintiff,  or  pay  for  the  same  as 

(x)    See  a  form,  1  Wils,  115.     More  care  is  This  bailee  cannot  lend  or  let  the  bailment  to 

required  in  this  species  of  bailment  than  the  another.     1  Mod.  210;  he  mast  at  all  times  be 

former,  and  the  bailee  will,  generally  speaking,  *  ready  to  re-deliver  it  to  bailor.     2  Stark.  631*. 

beliable  for  any  loss  arising  from  any  thing  2  T.  R.  376.     As  to  who  may  sue  for  not  re^ 

short  of  absolute  iftipossibility  to  prevent   it  turning  packs  where  vendor  sends   malt  in  a 

Jones,  64,  60,  but  in  some  cases  the  bailee  will  third  person *8  sacks,  see  2  Stark.  162. 
only  be  liable  for  ordinary  neglect,  Jones,  6o. 
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ker, for 
losing  a 
pled^(y). 


[  *537  ] 


>T^&id,  he  the  said  defendant  hath  hitherto  wholly  neglected  and  refused, 
^  still  neglects  jCnd  refuses  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid. — 
ymd  couftt  like  the  first ^  for  not  returning  the  casks,  omitting  what 
ttkUesto  the  payment  of  fngney — thii'd  count  for  not  taking  care  of  the 
justs  generally,  as  post  342,  and  add  one  count  for  casks,  goods,  Resold 
j^  dsiivered— money  had  and  received,  and  the  account  stated,] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
rtaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  defend- 
;  was  a  pawnbroker,  to  wit,  at,  &c.  {venue);  and  thereupon  heretofore,  to 
,  on,  &c.  {day  of  (delivery,  or  about  it)  at,  &c.  {ve7iue)  aforesaid,  in  con- 
ration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  had  then  and  there  pawned  asd  delivered  to  the  said  defend- 
certain  goods  and  chattels,  to  wit,  &c.  {enumerate  them  as  in  trover), 
'the  said  plaintiff  of  great  value*  to  wit,  of  the  value  of  — /.  as  by  way  of 
to  the  said  defendant,  for  a  certain  sum  of  money,  to  wit,  the  sum  of 
then  and  there  advanced  by  the  said  defendant  to  the  said  plaintiff  there- 
he  the  said  ^defendant  undertook,  and  then  and  there  faithfully  prom- 
the  said  plaintiff  to  take  due  and  proper  care  of  the  said  goods  and  chat- 
until  the  same  should  be  redeemed  by  the  said  plaintiff,  and  re-delivered 
the  said  defendant  to  the  said  plaintiff,  or  sold  by  the  said  defendant  ac- 
to  the  form  of  the  Statute  relative  to  pawnbrokers  in  sueh  case  made 
Drovided.     And  although  the  said  defendant  then  and  there  had  and  re- 
the  said  goods  and  chattels  for  the  purpose,  and  on  the  terms  afore- 
;  yet  the  said  defendant,  not  regarding  his  said  promise  and  undertak- 
bat  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
behalf,  did  not  take  due  and  proper  care  of  the  said  goods  and  chattels 
1  the  same  were  redeemed  by  the  said  plaintiff,  and  re-delivered  by  the 
defendant  to  the  said  plaintiff,  or  ^d  by  the  said  defendant  according 
le  form  of  the  said  Statute ;  but  on  the  contrary  thereof,  he  the  said  de- 
t  afterwards,  and  whilst  he  so  had  the  custody  of  the  said  goods  and 
els  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
",  took  so  little  care  of,  and  so  negligently  kept  the  said  goods  and 
Is,  that  the  same,  while  they  were  in  the  possession  of  the  said  defend- 
fi>r  that  purpose  aforesaid,  by  and  through  the  mere  carelessness  and  neg- 
oi  the  said  defendant  in  that  behalf,  became  and  were  wholly  lost  to 
said  plaintiff  (or  greatly  damaged  and  spoiled),  to  wit,  at,  &c.  {venue) 
id. — lAdd  a  count  as  for  a  depositum,  ante,  334  ;  atid  a  general 
hke  that,  post,  342  ;  mx>ney  had  and  received,  and  account  stated, 
breach  ;  a  fid  see  Lord  Raym.  912.] 

lor  that  whereas  heretofore,  to  wit,  on,  &c.  (rf«y  of  hiring  or  about  it)  [  *338  ] 
Ac.  {venue)  in  consideration  that  the  *said  plaintiflFJ  at  the  special  in-  Locatio 
and  request  of  the  said  defendant,  would  let  to  hire  and  deliver  to.g^  ^^*^* 


f)  Jones,  74,  76,  76;  Lord.  Raym.  917; 
5L  Pri-  72.     The  pawnee  in  this  case  is 
&T  orduuLry  n^loct,  and  he  will  be  lia- 
anj  loss  arising  firom  any  thing  except 
(fable  ibroc,  Jones,  75,  79;  Bal.  Ni.  Pri. 
-Lord  Raym.    917.     How  far  a  pawnee 
le  or  dispose  of  goods,  Ld.  Raym.  917; 
1,123;  mTsU  S2;  Bract,  99;  Holt,  C. 
\l  P.  683.    The  acts  relating  to  pawnbrok- 


ees  are  80  Geo.  2,  c.  24,  39  &  40  Geo.  8,  c.  99; 
see  also  1  Jac.  1,  c.  21,  concerning  pawnbrok- 
ers in  London.  A  pawnbroker  has  no  right  to 
seU  unredeemed  pledges  after  the  expiration  of 
a  year  from  the  time  the  goods  were  pledged  if 
the  original  owner  tendered  him  the  principal 
and  interest  due,  5  B.  &  A.  489;  1  D.  &  R.  1, 
S.  C;  1  Stark.  672;  Bum,  J.  tit.  "  Pawn^ 
broker  $,' 
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jmproj)cr- 
ly,  aixl  a 
diffccnt 
journey 
from  that 
for  which 
it  was  hirod 


AOAiNST  the  said  defendant,  a  certain  horse  {a)  of  the  said  plaintiff  of  great  value,  to 
BAiLKEg.  ^,|^^  ^|.  ^1^^  value  of  — /.  for  the  said  defendant  to  go  and  perform  a  certain 
AgaiMt the  journey  therewith,  to  wit.  {b)  from,  &c.  to,  &c.  and  from  thence  back  again 
hirer  of  a  to,  <tc.  aforesaid  for  certain  reasonable  reward  to  the  said  plaintiff  in  that 
rid^g  i^  l>^lia'lf»  he  the  said  defendant  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  plaintiff,  that  lie  the  said  defendant  would  not  go  or  perform 
another  or  different  journey  with  the  said .  horse  than  the  said  journey,  and 
that  he  would  ride  and  use  the  said  horse  in  a  moderate,  careful,  and  proper 
manner.  And  the  said  plaintiff  avers,  that  he  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  did,  afterwards,  to  wif,  on  the  day 
and  year  aforesaid,  to  wit,  at,'<S:c.  {venue)  aforesaid,  let  to  hire,  and  deliver 
the  said  horse  to  tlio  said  defendant,  and  the  said  defendant  then  and  there 
hired  and  received  the  same  of  and  from  the  said  plaintiff,  for  the  purpose 
and  upon  the  terms  aforesaid.  Yet  the  said  defendant,  not  regarding  bis 
said  promise  and  undertaking,  but  contriving  and  intending  to,  injure  the 
said  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
went  and  performed  with  the  said  horse  another  and  diflferent  journey  than 
the  said  journey  from,  &g.  aforesaid,  to,  &c.  aforesaid,  and  from  thence  back 
again  to,  <tc.  aforesaid,  that  is  to  say,  a  certain  journey  from,  &c.  aforesaid, 
to,  &c.  aforesaid,  and  from  thence  to  a  certain  place  called in  the  coun- 
ty   and  thence  back  again  to aforesaid,  and  in  going  and  perform- 
ing the  said  last-mentioned  journey  as  aforesaid,  he  the  said  defendant  so 
immoderately,  violently,  carelessly  and  improperly  rode  and  used  the  said 
horse,  that  by  means  of  the  several  premises  aforesaid,  the  said  horse  became 
and  was  greatly  lamed  and  hurt,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto  and  during  all  which  time  he  the  said  plaintiff 
lost,  and  was  deprived  of  the  use  and  benefit  of  his  said  horse,  and  also  there- 
by the  said  horse  then  and  there  became  and  was  greatly  damaged,  lessened 
in  value,  and  spoiled,  to  wit,  at,  &c.  {venue)  aforesaid. — [^The  second  count 
is  usually  for  riding  the  horse  im7nodcrately,  and  is  as  follotrs  ;] — And 
whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  kc. 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  defendant,  had  let  to  hire  and  delivered  to 
the  said  defendant,  a  certain  other  horse  of  the  said  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  — /.  to  be  ridden  and  used  by  the  said  defendant,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
[  *3o9  J  plaintiff,  to  ride  and  *usc  the  said  la.st-mentioned  horse  in  a  moderate,  care- 
ful, and  proper  manner.  And  although  the  said  defendant,  then  and  there 
had  and  received  the  said  last-mentioned  horse  of  and  from  the  said  plaintiff, 
for  the  purpose  last  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  in- 


Second 
count. 


(z)  See  a  form,  1  Mall.  127.  A  hirer  Ls  not 
bound  to  exercise  more  than  ordinni-y  dili;rf  hco 
and  care  over  the  thing  let  to  liire.  Ja\.  JRivm. 
916;  Bui.  N.  P.  72;  Jones,  89.  A  hirrr  may- 
let  another  ride,  but  a  Iwrrower  cfinnot.  1 
Mod.  210.  Tlic  hirer  of  goods  is  not  even  at 
common  law  answerable  for  their  losa  bv  fire. 
Longman  and  Gallini,  Sittings  at  Nisi  Priu8, 
K.  B.  1800.  The  hii-cr  of  a  horse  is  not  liable 
to  make  compensation  for  his  death,  occasioned 
by  error  of  a  farrier  called  in,  but  he  is  liable 
if  he  imprudently  give  medicine  himself;  nor 
18  a  hirer  liable  for  the  horse  &lling,  &c.  with- 
out his  deuiult     8  Campb.  5.    Th«  hirer  of  a 


horse  is  liable  for  it«  feed.  2  B.  &  B.  859;  5 
J.  B.  Moore,  74.  He  must  not  ride  ahorse 
after  it  is  cxhaustinl  and  refuses  its  feed.  1 
Gow,  r.  N.  P.  1.  The  hirer  of  a  chaise  imd 
horse  to  go  a  journey,  is  not  liable  for  any  in- 
jui-y  occasioned  by  the  negligence  or  miscon- 
duct of  the  post-boy,  .*)  Esp.  Rep.  35. 

(«)  Tliis  is  usual,  though,  to  aroid  any 
drmbt.  it  may  perhaps  be  advisable,  when  ap* 
plicnble  to  the  fiiots,  to  insert  the  words  "  tnd 
bridle  and  saddle." 

(b)  Let  this  agree  with  the  real  fiicts  of  the 
hiring. 
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the  said  plaintiff  in  this  behalf,  did  not  nor  would  ride  or  use  the  said  aoainbt 
t-mentioned  horse  in  a  moderate,  careful,  or  proper  manner,  but  wholly 
rlecled  and  refused  so  to  do.  And  on  the  contrary  thereof,  he  the  said  de- 
it  after  the  making  of  hia  said  last-mentioned  promise  and  undertaking, 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {ve?me)  aforesaid,  so  carelessly 
improperly  rode  and  used,  the  said  lia-st-mentioned  horse,  that  by  means 
jreof,  the  said  last-mentioned  .horse  became  q,nd  was  greatly  lamed  and 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hith- 
),  during  all  which  timia  he  the  said  plaintiff  thereby  lost  and  was  deprived 
the  use  and  benefit  of  the  said  last-mentioned  horse,  and  also  thereby  the 
last-mentioned  horse,  being  of  the  valUe  aforesaid,  becjime  and  was 
rtly  damaged,  lessened  in  value,  and  spoiled,  to  wit,  at,  &c.  (venue)  afore- 
.—[//"  there  be  any  doubt  whether  the  mjury  were  occasioned  by  im^  ^^^ 
^per  riding^  it  is  advisable  to  add  a  count  nearly  similar  to  tlie  last, 
stcUing  the  defendant's  promise  to  have  bee?i,  ^^  that  whilst  he  should 
liittTe  the  use  of  the  said  last-mentioned  horse  as  aforesaid,  he  would  take 
and  proper  care''  thereof,  and  averring  "  that  the  defendant  had  the 
4c.  and  that  whilst  he  so  had  the  use,  <fec.  he  did  not  take  due  and 
*r  care  thereof,  but  wholly  neglected  so  to  do.  And  by  reason  thereof, 
said  last-mentioned  horse,  on,  &c.  became  and  was  greatly  damaged,  to 
at.  kc.  aforesaid.''] — It  may  also  be  advisable  to  add  another  county 
ting  "  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration 
the  plaintiff,  at  the  special,  &c.  had  delivered  to  the  defendant  a  certain 
horse,  <Src.-to  be  had  and  used  by  the  defendant,  (^omitting  the  state-- 
for  hire  ;  defendant  undertook,"  &c.  stating  the  promise,  as  in  the 
last  suggested. — If  there  be  a  demand  for  horse-hire,  add  the  com- 
counts^  as  ante,  59,  and  the  account  stated^  and  breach.'] 

it  whereas  heretofore,  to  wit,  on,  <tc  (day  of  letting  or  abovt  it)  at,  ko.  i'or  not 
)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  ^^ ^°^|^ 
of  the  said  defendant,  had  let  to  hire  and  delivered  to  the  said  de-  let  to^hirT 

It,  certain  household  furniture,  goods,  and  chattels,  to  wit,  ko.  {enum^  to  defe»d- 
(Mem)  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of — /.  to  ^^^^^ 
A  and  used  by  the  said  defendant,  for  a  certain  time  in  that  behalf  agreed 
by  and  between  the  said  plaintiff  and  the  said  defendant,  to  wit,  from 

to and  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 

ker  that  time,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
promised  the  said  plaintiff,  to  take  due  and  proper  care  of  the  said  house- 
fiimiture,  goods  and  chattels,  and  to  re-deliver  the  same  to  the  said 
tiff,  at  the  expiration  of  the  time  for  which  the  same  were  so  let  to  hire 
>resai<l,  and  although  the  said  defendant,  then  and  there  had  and  receiv- 
16  said  household  furniture,  goods,  and  chattels,  of  and  from  the  said 
tiff  for  the  purpose  aforesaid,  and  although  the  time  for  which  the  same 
so  let  to  hire  as  aforesaid,  hath  long  since  elapsed ;  yet  the  said  defend- 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  iri- 
ing  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due 
i  proper  care  of  the  said  household  furniture,  goods  and  chattels,  or  at  the 
ition  of  the  time  for  which  the  same  were  so  let  to  hire  as  aforesaid,  or 

2  Wentw.  Index,  21.     See  noteg  to  the     hailec  damage  the  f.irnlturo,  he  will  be  liable, 
-    "    It,  M  to  the  liability  of  a  bailee  of     4  T.  R.  819 ;  6  T.  R.  373. 
If  the  guests  or  servants  of  this 
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AGAINST  at  any  time  afterwards,  re-deliver  the  same  or  any  part  thereof  to  the  said 
plaintiff,  (altliough  he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {vc?iu€)  afbreaajd,  requested  by  the  said  plaintiflf  so  to  do,)  but  on  *  the 
contrary  thereof,  he,  the  said  defendant  took  so  little  care  of  the  said  house- 
hold furniture,  goods  and  chattels,  that  by  and  through  the  mere  negligence 
and  carelessness  of  the  said  defendant  in  this  behalf,  the  said  household  furni- 
ture, goods  and  chattels,  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
wit,  at,  &c.-  {venue)  aforesaid. — [The  second  or  other  special  counts  in  a 
case  of  this  nature  frequently  vary,  it  may  be  advisable  in  general  to  add 
a  count  stating  a  delivery  to  the  defendant  to  be  used  generally,  and  not 
stating  that  he  had  the  use' of  than  for  a?iy  particular  purpose  or  time^ 
and  confining  the  promise  and  breach  merely  to  the  care  of  the  goods ^  as 
post,  342. — If  there  be  any  demand  for  the  use  of  the  furniture,  add  the 
cojnmon  counts,  as  ante^  60,  atid  the  account  stated,  and  breach.} 


Locatio 
optTiifa- 
citndiy 
antCy  88  i 
Against  a 
watch- 
maker for  • 
losing  a 
watch  de- 
livered ta 
him  to  re- 
pair ((/). 
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Second 
count,  for 
not  r©-de- 
livcring 
the  watch. 


For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  TnaHng 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  a  watch-maker, 
and  the  trade  and  business  of  a  watch-maker  then  followed  and  carried  on, 
to  wit,  at,  &c.  {venue).     And  thereupon  heretofore,  to  wit,  on,  &c.  {day  of 
delivery  or  about  it)  at,  &c.  {venue)  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  then 
and  there  delivered  to  the  said  defendant  a  certain  watch  of  the  said  plaintilT, 
of  great  value,  to  wit,  of  the  value  of  — I.  to  be  repaired  by  the  said  defend- 
ant, in  the  way  of  his  said  trade  or  business  as  a  watchmaker,  for  reasonable 
reward  {e\  to  be  therefore  paid  by  the  said  plaintiff,  to  the  said  defendant, 
he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  repair  the  said  watch,   and  to  take  due  and  proper  care 
thereof,  until  the  same  should  be  returned  by  the  said  defendant  to  the  said 
plaintiff.     Yet  the  said  defendant,  not  regarding  his  gaid  promise  and  under- 
taking, but  contriving*  and  intending  to  injure  the  said  plaintiff  in  this  behalf^ 
did  not  nor  would  take  due  and  proper  care  of  the  said  watch,  until  the  same 
was  returned  by  the  said  defendant  to  the  said  plaintiff,  but,  on  the  contrary 
thereof,  he  the  said  defendant,  after  the  "^making  his  said  promise  and  under- 
taking, to  wit,  on  the  day  and  year  aforesaid,  at,  <frc.  {venue)  aforesaid,  so 
carelessly  and  negligently  behaved  and  conducted  himself  with  respect  to  the 
said  watch,  that  by  and  through  the  mere  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  the  said  watch  being  of 
the  value  aforesaid,  became  and  was,  and  still  is,  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  &c.  {venue),  aforesaid.     And  whereas  also  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ant, had  then  and  there  delivered  •(/)  to  the  said  defendant,  a  certain  other 
watch  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /.  to  be 
rectified  by  the  said  defendant,  and  to  be  re-delivered  by  him  to  the  said 
plaintiff,  for  reward,  to  be  therefore  paid  to  him,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff,  to  endeavor  to 
rectify  the  said  last-mentioned  watch  within  a  reasonable  time  then  next  fol- 


{d)  2  Wentw.  Index,  20.  This  species  of 
bailment  requires  more  than  ordinary  care  to 
be  exercised  over  it.  See  1  Gow,  C.  N.  P.  80; 
1  Campb.  188.  How  far  the  proprietor  of  a 
dry  dock  is  liable  for  bursting  of  flood  gates, 


1  Campb.  138.     How  far  agister  of  cattle  ]]»-> 
ble,  Holt,  C.  N.  P.  647;  8  Kep.  82. 

(e)  2  New  Rep.  458. 

(/^)  Seel  Bingh.  84. 
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and  to  deliver  the  same  to  the  said  phiintifi)  whenever  after  such 
>Bable  time  had  elapsed,  he  the  said  defendant  should  he  thereunto  re- 
(L    And  although  the  said  defendant  then  and  there  had  and  received 
said  last -mentioned,  watch  for  the  purpose  last  aforesaid  ;  yet  he,  not  re- 
his  said  last-mentioned  promise  and  undertaking,  hath  not,  although 
>nable  time  for  rectifying  the  said  last-mentioned  watch  hath  long  since 
and  the  said  defendant  was,  after  such  reasonable  time  had  elapsed, 
iwit  OQ  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by 
said  plaintiff  so  to  do,  as  yet  delivered  to  the  said  plaintiff,  *'the  said  last-  [  *342  ] 
itioned  watch,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to 
at,  &c.  (venue)  aforesaid. — [Add  a  general  count  as  in  next  form. — 
comit  for  money  had  and  received,  account  stated ^  and  iiext   form. — 
?  be  reason  to  apprehend  that  the  defendant  has  been  guilty  of  a 
version,  it  may  be  advisable  to  declare  in  case,  with  a  count  in  trover, 
U,  62,  70.] 

whereas  also,  heretofore,  to  wit,  on,  &c.  (any  day  while  the  defefid-  General 
had  the  goods,  and  before  title  of  declaration)  at,  &c;  (venue)  in  con-  ^f^  ^ 
Btion  that  the  said  defendant  at  his  special  instance  and  request,  then  had  bailee,  for 
care  and  custody  of  divers  goods  and  chattels  of  the  said  plaintiff,  to  wit,  ^o*  taking 

and  chattels  of  the  like  number,  quantity,  quality,  description  and  val-  ^^^ 
as  those  in  the  ^A  first  count  mentioned  [or  if  this  be  the  first  count  on 
mbjecl,  set  out  the  goods,  and  value,]  he  the  said  defendant  undertook, 
then  and   there   faithfully   promised  the  said  plaintiff  to  take  due  and 
T  care  thereof^  whilst  the  said  defendant  so  had  the  care  and  custody  of 
aeinie  ;  yet  the  said  defendant' not  regarding  his  said  promise  and  undertak- 
but  contriving  and   intending  to  injure  and  defraud  the  said  plaintiff  in   , 
behalf,  whilst  the  said  defendant  so  had  the  care  and  custody  of  the  said 
and  chattels,  took  so  little,  and  such  bad  and  improper  care  thereof,  that 
€5,  afterwards,  to' wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
id,  became  and  were  greatly  damaged  and   injured,  and  wholly  lost  to. 
d  plaintiff. 


XXX.  AGAINST  AGENTS,  FACTORS,  &c. 

►r  that  whereas  heretofore,  to  wit,  on,  &c.  [day  of  delivery  of  goods,  or 
£/]  at,  (fee.  (venue)  in  consideration  *that  the  said  plaintiff  at  the  special 


Forms.  2  Rich.  C.    P.  174;  PI.  A. 
Taiint.  672,  and  other  modem  forms  and 
post,  345.     See  a  form  against  a  sworn 
of  the  city  of  London  for  charging  his 
more  than  the  cost  price  of  articles 
&r  him  in  addition  to  his  comrais- 
i2  Moore  &  P.  281.     As  to  this  action  and 
ion,  see  Bui.   Ni.   Pri.  147,  8.     Carth. 
&  Pal.  136;  1    Saund.  50;  1  Tnunt, 
The  term    "accounting**   is  a  si<;nifi- 
;    and  non-pajmcst,  is  a  not-aocount- 
The  word   *' accounting**    miy   mean 
Ify"  see  9  B,  &  Cres.  330.     This  count 
"unable  against  an  auctioneer  who  deliv- 
goods  without  receiving  the  price  from 
:liaser;  2  Chit.  Rep.  363.    An  agent  is 
bound  to  be  prepared  to  render  a  clear 
JWbJ  account  of  all  his  transactions  reht- 
[te  rhe  ccmmisBion,  1  Jac.  &  Walk.  18-);  1 1 


Ves.  500,510 ;  8  Ves.  49 ;  1  SVes.  47, 63 ;  4  Madd. 
Rop.  373;  (1  Qiit.  Gen.  Pract.  599,  868,  867. 
But  in  general  the  principal  cannot  compel  his 
n«]:pnt  to  deliver  over  the  proceeds  of  a  contract, 
till  the  latter  has  actually  receiver!  them;  and 
if  an  agent  employed  to  sell,  receives  part  only 
of  the  price,  the  principal  cannot  sue  him  till 
the  transaction  be  closed,  unless  indeed  it  is 
jthe  agent's  fault  that  the  rest  of  the  price  is 
not  paid,  2  Esp.  Rep.  710,  but  as  soon  as  the 
agent  is  in  cash,  by  any  sale  or  contract,  he 
must  account  and  take  care  of  the  produce, 
and  keep  or  dispose  of  it  according  to  the  prin- 
cipil's  orders.  1  Stark.  392;  4  Madd.  8;  5 
Ma' IK  47.  If  goods  are  consigned  to  a  factor 
for  sale,  it  is  presumed  that  he  contracts  to  ac- 
count for  such  as  are  sold,  to  pay  over  the  pro- 
cot  ds  and  re-deliver  the  residue  unsoM,  on  de- 
mnd,  1  Taunt.  572.     Tho  receipt  of  money  by 


AQAIXST 
AGENTS, 
FACTORS, 
&C. 

Against  an 
agent  em- 
ployed to 
sell,  for  not 
duly  ac- 
counting 
for  the 
goods  (i;r). 

[  *843  ] 
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AGAiKST  instance  and  request  of  the  said  defendant,  would  deliver  to  the  said  dcfcndant 
VACT^  divers  goods  and  chattels,  to  wit,  {here  specify  (hem  as  m  frorrr)  of  great 
Ac.  '  value,  to  wit,  of  the  value  of — /.  of  lawful  money  of  Great  Britain,  to  Ix?  t^oUi 
and  disposed  of  hj  the  said  defendant,  for  and  on  account  of  the  said  plaiutifiT 
for  a  reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defen- 
dant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff*  to 
endeavor  to  sell  and  dispose  of  the  said  goods  and  chattels  for  the  said  plain- 
tiff, and  to  render  a  true  and  just  account  of  the  sale  thereof  to  the  said  plain- 
tiff, and  of  the  monies  arising  from  such  sale,  whenever  after  the  sale  thereof 
he  the  said  defendant  should  be  thereunto  requestech  And  although  the  said 
plaintiflF  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant. 
did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  deliver 
the  said  goods  and  cliattels  to  the  said  defendant  for  the  purpose  aforesaid,  and 
although  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  aforesaid,  sell  and  dispose  (A)  of  the  said' goods  and  chat- 
tels, for  and  on  account  of  the  said  plaintiff,  for  divers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of — L  (state 
enough)  of  like  lawful  money,  (i)  ;  and  although  the  said  plain  tiff  aft  erTvards. 
to  wit.  on  the  day  and  year  aforesaid,  at,  Arc.  (venue)  aforesai<l.  requestinl 
the  said  defendant  so,  to  do  {k)  :  yet  the  said  defendant  not  regarding  bis  iwid 
promise  and  undertaking,  but  contriving  and  craftily  and  subtly  intending  to 
de<'eive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  rendered  to  the 
said  plaintiff  a  just  and  true,  or  other  account  of  thesiile  of  the  said  goods  and 
chattels,  or  any  part  thereof  {Ick),  or  of  the  monies  arising  from  such  sale,  or 
any  part  thereof,  but  the  said  defendant  hath  hitherto  wholly  refusal,  and  still 
refuses  so  to  do.-  -[Add  (he  following  counts.] 

« 
Second  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  yeur  aforesaid,  at.  &c. 

count,         {ve?i1/e)  aforesaid,  in  consideration  that  the  said  j)laintiff  at  the  like  S})ecial  in- 
more  gene-  g^j^j^^  j^j^^j  request  of  tlie  said  defendant,  hath  delivered  to  the  said  defendant 
divers  other  goods  and   chattels  of  great  value,'  to  wit,  of  the  value  of — /,  to 
be  sold  and  dispo.scd  of  by  the  said  defendant  for  the  said  j>laintiff.  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintifi 


an  agent  may  in  mnny  cn.<«8  be  presumecl,  fts 
if  he  refu«?,  after  a  rt*a«onnl)le  time  lias  elaps- 
ed, to  account  for  them,  1  Stark.  224.  Penke 
56.  An  agent  is  responsible  for  the  price  of  a 
commission  sold  by  him  for  an  ofhccr  on  for- 
eign service,  1  E.«»p.  Rep.  450.  An  agent  under 
a  del  credere  commis.*»ion,  is  liable  though  he 
never  received  the  proooods;  and  on  this  ground 
he  may  l)e  sued  for  goods  wld,  1  T.  R.  112, 
285;  2  Campb.  587;  (though  by  the  statute 
against  frauds,  21)  Car.  ch.  o.  s(»ct.  4.  a  verbal 
ffvarantre  would  be  invsilid.)  It  is,  however, 
usual  to  docl:iro  specially,  stating  the  conside- 
ration, &c.  S<'o  1  J.  B.  Moore,  270.  As  to 
the  agent's  liability  and  rights  in  other  re-* 
spects,  see  nc»tcs,  post,  also  o  Chit.  Com.  Law, 
193  to  224.  It  has  been  suppose<l,  that  when 
there  is  a  long  coniplicate<l  account,  this  ac- 
tion is  not  sustainable,  2  Campb.  28^.  Tidd's 
Prac.  9th  edit.  2;  but  it  seems  that  the  difficul- 
ty of  trj'ing  the  cause  con.««titute8  no  legal  o>>- 
jection.  See  5  Taunt  4ol;  1  Marsh.  115; 
though  indeed,  if  the  accounts  are  very  intri- 
cate and  difficult,  a  bill  in  equity  is  the  most 


prcfcrnMc  renictly,  2Caiiipb.  2')S.  E<j.  Cn.  Abr. 
5?7Vcs,  h^H.  When  not,  see  2  Voung.  i: 
Jerv.  "o.  When  the  dcfcnd-int  cannot  s^et  up 
illegality  on  the  sale,  see  4   Camp.  183;    8  M. 

6  S.  117;  Holt,  105,  107. 

{h)  This  avennent  of  the  sale  must  be  pror- 
e<l,  1  C.  &  I*.  522.    The  .s.ilo  may  in  some  cases 
be  prcMmiod,  as  if   the  agent,  after  a  reasouo- 
l>le  time,  refuse   to   account  fvv  the  goc^.1^,  I 
Stark.  221;  Peak.  5fi. 

(0  Where  the  promise  was  to  account  for 
monies  to  be  receive<l,  it  sliould  seem  that  the 
dwl.iratiou  ought  to  aver  the  receipt  of  moncv, 

7  Taunt.  45.  Sed  ride,  1  Price,  109.  But 
if  the  money  has  been  received,  it  may  Yte  re* 
covei-ed  under  the  gommon  count  for  noonej 
had  and  receivc<l., 

(/r)  When  a  request  is  necessary,  8e<!  1 
Taunt.  572. 

(A'A')  (If  the  defendant  ha.s  in  part  ae~ 
counted  for  or  paid  over  some  of  the  m<»noT  ro- 
ceivwi,  the  best  ccurso  is  to  admit  such  part 
perfornumce  on  the  face  of  the  deelamtit»it. 
See  BosanquoCs  Rules  <"n  Pleading,  85,* 87.) 
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to  render  a  just  and  reasonable  account  of  the  said  last^mentioned  goods    ^^^* 
tod  chatteb  to  the  said  plaintiff,  whenever  afterwards  he  the  said  defendant  vactobs', 
dioiild  be  thereunto  requested  ;  jet  the  said  defendant  not  regarding  his  said       &o. 
Int-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure 
nd  defraud  the  said  plaintiff  in  this  respect,  hath  not  rendered  to  the  said 
jAuntiffa  just  and  reasonable   or  other  account  of  the  said  last-mentioned 
goods  and  chattels,  or  anj  part  thereof  (although  the  said  defendant  after* 
luds,  to  wit,  on  tbe  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  was 
^teqnested  by  the  said  plaintiff  so  to  do),  but  the  said  defendant  hath  hitherto 
^vitolly  refused  and  still  wholly  reftises  so  to  do. — [A<id  counts  for  money 
'had  and  received^  thecLccotint  stated,  and  breach,  if  there  be  any  reason  to 
^$itppose  *the  goods  have  been  lost  or  injured  by  carelessness,  add  the  gen-  [  *844  ] 
^wal  eofunt  as  ante,  Z^XJ] 

'•  For  that  whereas  heretofore,  to  wit,  on,  Ac.  (day  of  first  consignment,  or  Againat 
i/)*at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  agent  for 
loe  and  request  of  the  said  defendant  had  sent  and  consigned  to  the  said  ^^jj^g 
■odant  divers  goods  and  chattels  of  the  said  plaintiff  of  great  value,  to  wit,  for  goods 
the  value,  of — /.  in  order  that  the  said  defendant  might  sell  and  dispose  ^^*.^®^a 
the  same  for  the  said  plaintiff,  for  commission  and  reward  to  the  said  J^^^  ^^ 
~  mt  in  that  behalf,    he   the  said  defendant  undertook,  and  then  and  sale  (/). 
&]thfully  promised  the  said  plaintiff  to  endeavor  to  sell  and  dispose  of 
said  goods  and  chattels  for  and  on  the  account  of  the  said  plaintiff,   and 
render  a  just  and  reasonable  account  of  the  said  sales  thereof  to  the  said 
iintiflr  in  a  reasonable  time  then  next  following,  and  to  pay  over  the  proceeds 
fsneh  sales  to  the  said  plaintiff,  when  he  the  said  defendant  should  be  thereun- 
asonably  requested  by  the  said  plaintiff ;  and  although  the  said  defendant 
and  there  had  and    received  the  said  goods  and  chattels,  for  the  purpose 
id,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
days  and  times  afterwards,  and  before  the  commencement  of  the  suit, 
the  same,  for  and  on  account  of  the  said  plaintiff,  for  a  large  sum  of  money, 
I  wit,  the  sum  of — /.  to  wit,  at,  &c.  {venue)  aforesaid  (m)  ;  and  although 
i>nable  time  for  the  said  defendant  to  render  such  account  as  aforesaid, 
paying  over  the  produce  of  the  said  sales  to  the  said  plaintiff,  hath  long 
etasped :  yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 
ing,  but  contriving  and  intending  to  deceive  and  defraud  the  said  plain- 
in  this  behalf,  hath  not,  (although  he  was  afterwardSj  to  wit,  on,  &c.  (an^ 
before  the  title  of  declaration)^  at,  &c.  ('ve^iue^  requested  by  the  said 
itifF  so  to  do)  as  yet  rendered  to  the  said  plaintiff  a  just  and  reasonable 
it  of  the  said  sale,  or  paid  over  the  proceeds  thereof  to  the  said  plaintiff, 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c.  (venue') 
lid. — [Addacourtt  like  the  last  preceding  form,  and  the  counts  there 
ted,] 

[♦For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  Ac.  (venue)  in  considera-  [  *345  ] 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defen-  Against  a 
t,  had  authorized  and  empowered  the  said  defendant  to  settle  the  amount  P®"^  ®°^" 
a  certain  debt  then  due  and  owing  from  one  E.  F.  to  the  said  plaintiff,  and  to  J^J^  ^ 

)  Setaote,  842^  cet^  710.    It  should  seem  not,  for  the  promise  is 

i)  Qrupre    If  this  shoulrl  not  aver  thete-     merely  to  account  for  the  sale,  and  not  for  the 
ofibe  money-     0.  Tfiont.  40;  2  Esp.  Rep.     proceeds  only. 

Vol  IL  '    ^^ 
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▲oAiNBT    obtain  payment  and  aatis&ction  of  the  said  debt  from  the  said  £.  F.  he  the  said 

ylcroos,   defendant,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 

&0.  *   to  reiKler  a  just  account  to  the  said  plaintiff  of  all  monies,  and  securities  &r 

~\  money,  which  he  the  said  defendant  should  receiye  for  and  on  account  of  the 

^'^i^     said  debt,  and  to  pay  and  deliver  all  such  monies  and  securities  to  the  said 

debt  due  to  plaintiff  when  he  the  said  defendant  should  be  thereunto  afterwards  requested ; 

^intiff,     nQJ  although  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year 

third  per-   aforesaid,  at,  &e.  {venue)  aforesaid,  receive  (n)  divers  large  sums  of  money, 

son,  for  not  and  also  divers  securities  for  money,  under  and  by  virtue  of  the  said  power  and 

accounting  authority,  for  and  on  account  of  the  said  debt ;  yet  the  said  defendant  not  re- 

reoeiTed  by  S^^^^^S  ^^^  ^^  promise  and  undertaking,  but  contriving  and  intending  to  in- 

hiffl.  jure  and  defraud  the  said  plaintiff,  in  this  behalf,  hath  not  rendered  a  just  and 

reasonable  or  other  account,  to  the  said  plaintiff  of  the  said  monies  or  securities 

for  money  so  received  by  the  said  defendant  as  aforesaid,  or  any  part  there<^ 

(although  to  do  this,  he  the  said  defendant,  was  requested  by  the  said  plaintiff 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  often-times,  afterwards^ 

to  wit,  at,  kc.  {venue)  aforesaid,)  out  he,  to  do  this,  hath  hitherto  wholly  re- 

ftised,  and  still  refuses  so  to  do.     [Add  money  cotinis  and  accounts  sfcUed.] 

"^^^Ub*"  ^^^  *^**  whereas  heretofore,  to  wit,  on,  kc.  {day  of  retainer  or  abotU  it), 
a^g  at  kc.  {venue)  in  consideration  that  the  *said  plaintiff,  at  the  special  instance 
goods  on  and  request  of  the  said  defendant  had  retained  and  employed  the  said  defendant 
^l^^l^j^  to  sell  and  dispose  of,  for  cash,  or  any  approved  bill  (p),  at  a  short  date,  cer- 

thanfor  *  toin  goods  and  merchandizes,  to  wit,  [fifty  hides,  and  twenty-six ,]  of  the 

cash  or  a     gaid  plaintiff,  of  great  value,  to  wit,  of  the  value  of — /.  of  lawftil  money  of 
5^tra*^^to  ^^^*  Britain,  for  commission  and  reward  to  the  said  defendant  in  that  behalf; 
oiden  (o).  he  the  said  defendant  undertook,  and  then  and  there  fiiithfrilly  promised  the 
r  «34g  1  said  plaintiff  to  endeavor  to  sell  and  dispose  of  the  same,  but  not  otnerwise  than 
for  cash,  or  an  approved  bill,  at  a  short  date  ;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking  so  by  him  made  as  aforesaid,  but 
contriving,  and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  {venue)  sold  and  disposed  of  the  said  goods  and  merchandizes 
of  the  said  plaintiff  for  a  large  sum  of  money,  to  wit,  the  sum  of — /.  otherwise 
than  for  cash,  or  an  approved  bill,  at  a  short  date,  to  wit,  for  disapproved  and 
bad  and  insufficient  bill  of  exchange,  which  hath  become  and  is  or  no  use  or 
value  to  the  said  plaintiff,  and  which  said  sum  of  money  is  wholly  unpaid  to 
the  said  plaintiff ;  aild  by  reason  of  the  premises,  he  the  said  plaintiff,  is  likely 
^*^*ft)r    *^  ^^^^        same,  to  wit,  at,  kc.  {venue)  aforesaid.     And  whereas  also,  hereto- 
not  Belling  ^^I'^i  to  wit,  on  the  day  and  year  aforesaid,  at,  kc.  {venue)  aforesaid,  in  con- 
fbr  ready    sidideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of 

monij,  or 

a  ffood  bill 

of  ex-  i^^  ^^"  seems  a  neoeasaiy  arerment,  aee  6  rendee  be  not  in  reputed  good  circmnstanoea 

oliimge        Taunt.  45;  2  Esp.  Rep.  710.  the  agent  would  be  liable.    See  6  Bro.  P.  C. 

{fip).  (o)   A  fiictor  or  broker  may  in  general,  sell  287;  Beawes,  48;  Moll.  289.     The  time  of 

on  credit,  unless  prohibited  by  the  express  or  credit  must  in  all  cases  be  reasonable  and  cu(«- 

implied  termn  of  his  employment,  or  by  usage  tomary.    Bulst.  108;  Moll.  828;  and  the  secu* 

of  trade.     Willes,  406.     3   B.   &   P.  489;   6  rityalso;  Bulst  104;  Ydv.  202;  Winch.  53. 
Bro.  P.  C.  287;  Cowp.  895.     He  cannot  sell         (j^)  As  to  what  is  an  approved  bill,  see  2 

•took  on  credit,  as  that  is  contrary  to  the  usual  Campb.  1582;   2  H.   Bla.  578;  3  Mod.  273;  S 

course  of  business.     1  CampU  258.    An  auo-  Stark.  Evid.  1686;  1  M.  &  P.  656. 
tioneer  is  liable  if  the  sells  otherwise  than  ibr         {pp)  See  a  ferm,  Ferren  v.  Bobins,  1  Qale, 

ready  money.    2  Chit.  Rep.  858.    See  also  12  R^.  70. 
Mod.  5, 14;  Winch.  58;  5  Taunt  749.    If  the 
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the  said  defendant,  had  retained  and  employed  the  said  defendant  to  sell  and  ^^^^^^^ 
dispose  of  certain  other  goods  and  merchandizes  of  the  said  plaintiff,  to  wit,    r^^][^' 
goods  and  merchandizes  of  the  like  number,  quantity,  quality,  description,  and       &o. 
value,  as  those  in  the  Baid  first  count  mentioned,  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  would  not  sell 
or  dispose  of  the  said  last  mentioned  goods  and  merchandizes  otherwise  than  for 
ready  money,  or  a  good  bill  of  exchange  ;  yet  the  said  defendant  coutriving 
and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  be- 
half, did  not  perform  or  regard  his  said  last-mentioned  promise  and  undertak- 
ing, but  craftily  and  subtly  deceived  and  defrauded  the  said  blaintiff  in  this,  to 
wit,  that  the  said  defendant  did  not  sell  or  dispose  of  the  said  goods  and  mer- 
chap'lizes  for  ready  money,  or  for  a  good  bill  of  exchange,  but,  on  the  contra- 

eof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sold  and  disposed    . 
^ame,  for  a  bad  bill  of  exchange,  and  which  became,  and  was  of  no  use 
or  value  to  the  said  plaintiff,  to  wit;  at,  <fec.  {venue)  aforesaid.     And  whereas  Tb'rd 
also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  the  J^t^btain- 
Baid  defendant,  under  and  by  virtue  of  the  retainer  and  authority  of  the  said  ing  a  good 
plaintiff  had,  for  commission  and  reward  to  him  in  that^  behalf,  sold  and  dispos-  ^^  ^^  ^' 
ed  of  certain  other  goods  and  merchandizes  of  the  said  plaintiff,  of  the  like  ^^[^^ 
quantity,  number,  quality,  description,  and  value,  as  those  in  the  said  first  aooordiiig 
count  mentioned,  for  and  on  behalf  of  the  said  plaintiff,  for  a  certain  sum  of  ^  proouM. 
money,  to  wit,  the  sum  of — I  and  in  consideration  thereof,  and  that  the  said 
plamti&J  at  the  special  instance  and  request  of  the  said  defendant,  would  ac- 
cept and  receive  for  and  on  account  of  the  said  goods  and  merchandizes,  of  and  • 
from  the  said  defendant  a  certain  bill  of  exchange,  to  wit,  a  bill  dated,  &c.  and 
made  and  drawn  by  one  G.  H.  upon  one  I.  E.  and  whereby  the  said  G.  H.  re- 
quested the  said  I.  K. aAer  the  date  thereof,  to  pay  to  the  said  plaintiff 

or  order  156/..  the  said  defendant  undertook,  and  there  faithfully  promised  the 
said  plaintiff  that  the  said  bill  of  exchange  was  a  good  bill  of  exchange;  and 
the  said  plaintiff  avers  that  he  confiding  in  the  said  promise  and  undeitaking  of 
the  said  defendant,  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at, 
ftc.  {venue)  did  accept  and  receive,  for  and  on  account  of  the  said  last-men- 
tioned goods  and  merchandizes,  the  said  last-mentioned  bill  of  exchange  of  and 
from  the  said  defendant ;  yet  the  said  defendant,  contriving  and  fraudulently 
intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  per- 
form or  regard  his  said  last-mentioned  promise  and  undertaking,  but  craftily 
and  subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the 
8aid  last-mentioned  bill  of  exchange  was  not  a  good  bill  of  exchange,  but  on 
the  ooptrary  thereof,  then  was  and  still  is  a  bill  of  exchange  of  no  use  or  value ; 
and  although  the  time  for  payment  of  the  said  sum  of  money  therein  specified, 
according  to  the  tenor  and  efiect  of  the  said  last-mentioned  bill  of  exchange, 
bath  long  since  clasped,  and  the  said  plaintiff  hath  endeavored  to  obtain  pay- 
ment thereof,  yet  the  said  plaintiff  hath  been  and  is  wholly  unable  to  procure 
payment  of  the  same  or  any  part  thereof,  and  the  *8ame  remains  wholly  due  [  *847  J 
and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue).  And  whereas  also, 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &o.  {venue)  in  consider- 
ation that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the 
Baid  defendant,  had  retained  and  employed  him  for  commission  and  reward,  to 
him  in  that  behalf,  to  sell  and  dispose  of  certain  other  goods  and  merchandi- 
zes, of  the  said  plaintiff)  of  the  like  number,  quantity,  quality,  description  and 
ytixk%  as  those  in  the  said  first  oount  mentioned,  the  said  defendant  undertook, 
vA  then  and  there  fiiithfully  promised  the  said  plaintiff  to  use  due  care  in  and 
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A0AIN9T   |^t)Ottt  the  sale  of  the  said  last-mentioned  goods  and  merchandizes ;  and  ti- 
rACTOBsi   though  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to 


kc  wit,  at,  Ac.  {ffenue)  sold  the  said  "^last  mentioned  goods  and  merchandize 
Foiirth  and  on  account  of  the  said  plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum 
*'**^*».*^'  of  — I  yet  the  said  defendant,  not  regarding  his  said  last-mentioned  promise 
due  cai^  ^^4  undertaking,  did  not  use  due  care  in  and  about  the  sale  of  the  said  last- 
in  the  sale  mentioned  goods  and  merchandizes,  but  wholly  neglected  and  refused  so  to  da, 
f'*?^  1  ''^^  wrongfully  and  unjustly  took,  accepted,  and  received,  in  payment  of  the 
I-  ^  said  last-mentioned  goods  and  merchandizes,  a  certain  bill  of  exchange  of  do 

use  or  value  to  the  said  plaintiff,  and  by  reason  of  the  premises,  he  the  said 
plaintiff,  is  likely  to  lose  the  price  of  the  said  last-mentioned  goods  and  mer- 
chandizes, to  wit,  at,  &c.  {venue)  aforesaid. — [It  would  be  €is  well  to  insert 
another  count  like  this,  merely  stating  that  defendant  undertook  to  sell  the 
goods  at  the  best  price  he  cotddget  for  the  s*twe,  but  that  he  sold  them  un- 
der the  best  price  he  could  have  gotten.  \ 

*^^^  And  whereas  also,  heretofore,  to  wit,  on  the  day  nnd  year  aforesaid,  at,i<J. 

pvom^^o  (v^^*'^)  ^^  oonsideration  that  the  said  plaintiff,  at  the  special  instance  and 
be  respoi^  request  of  the  said  defendant,  had  retained  and  employed  the  said  defendant 
^^.•^     for  commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose  of  certain 
del  ^dere  Other  goods  and  merchandizes  of  the  like  number,  quantity,  quality,  descrip- 
comxnis-      tion,  and  value,  as  the  said  goods  and  merchandizes  in  the  said  first  count 
■*«»(?)•      mentioned,  the  said  defendant  undertook,  and  then  and  there  fiuthfully  prom- 
'     ised  the  said  plaintiff  to  be  responsible  to  him  for  the  price  of  the  said  last- 
mentioned  goods  and  merchandizes  ;  and  although  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  sold  and  disposed 
of  the  said  last-mentioned  goods  and  merchandizes  for  a  large  sum  of  money, 
to  wit,  the  sum  of  — /.,  and  although  a  reasonable  time  for  the  payment 
thereof  has  long  since  elapsed,  to  wit,  at,  &c.  (venue)  yet  the  said  defendant 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intending 
to  deceive  and  defraud  the  said  plaintiff,  in  this  respect,  hath  not  as  yet  paid, 
or  caused  and  procured  to  be  paid,  the  said  last  mentioned  sum  of  money,  or 
any  part  thereof,  to  the  said  plaintiff,  although  he  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  had  notice  of  the  premises,  and  was  requested  by 
the  said  plaintiff  so  to  do,  to  wit,  &c.  {venue)  aforesaid. — [Add  cowUs  for 
not  rendering  a  just  account^  as  ante,  842,  4,  also  counts  for  goods  sold, 
money  cowUs,  account  stated,  and  breach. 

Against  a  For  that  whereas  heretofore,  to  wit,  on,  &c.  {venue)  in  consideration  that 
*^^ti?'  ^'*®  ^^^  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
HSiTfOT  ^  '**^  caused  to  be  delivered  to  the  said  defendant  certain  goods  and  chattel 
ready  mo-  to  wit,  one  hogshead  of  tallow  of  the  said  plaintiff,  of  great  value,  to  wit,  of 
ney,  for  the  value  of  — /.  of  lawful  money  of  Great  Britain,  to  be  sold  and  disposed 
on  crSlit^  of  for  ready  money,  by  the  said  defendant,  for  certain  oonmiission  and  regard, 
to  a  per-  to  be  therefor  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said 
son  who  defendant  undertook  and  then  and  there  faithfully  proinised  the  said  plaintiff 
^^e^-  not  to  sell  or  dispose  of  the  said  goods  and  chattels  to  any  person  or  penons 
BoWent  whatsoever,  otherwise  than  for  ready  money  ;  yet  the  said  defendant  not 
(r). 

(q)   See  ante,  342,  note,— 1   J.  B.  Moore,      420,  8.  C.  ante,  78,  note. 
279,  and  a  form  there,  and  the  oommon  count,         (r)  See  note  to  last  precedent,  (and  the  torn 
}4  lEast,  678;  8  Taunt.  871;  2  J.  B.  Moore,     in  Ferrer*  v,  Bobina,  1  Gale'i  Bep.  70.) 
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MudiDg  hu  said  promise  and  undertaking,  but  contriving  and  intending  to    ^^^^ 

E'  ire  aad  defraud  the  said  plaintiff  in  this  respect,  did  afterwards,  to  wit,  on  rAcrosft, 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  sell  and  dispose  of  the  ^te. 
vd  goods  and  chattels  upon  credit,  and  otherwise  than  for  ready  money,  that 
i  to  say,  to  one  B.  H.  at  and  for  a  certain  sum  o£  money,  to  wit,  the  sum  of 
•4  and  which  said  sum  of*  — /.  is  still  wholly  unpaid  to  the  said  plaintiff, 
od  the  said  B.  BL  having  since  become  insolvent,  he  the  said  plaintiff,  is 
|elj  to  lose  the  same,  to  wit,  at,  &c.  (venue)  aforesaid. — [A€ld  counts  €t8 
fktded  in  the  last  form.] 

I  ^For  that  whereas  the  said  plaintiff,  before  the  making  of  the  promises  and  [  ^849  j 
'  ftakings  of  the  said  defendant  in  this  and  the  two  nexf  succeeding  counts,  Against  a 
and  from  thence  hitherto  hath  been,  and  still  is,  a  linen  draper,  and  the  !^^^^^ 
and  business  of  a  [linen  draper],  during  all  that  time  exercised  and  o^creditf 

*  on,  to  wit,  at,  &c.  {venue) :  and  thereupon,  heretofore  to  wit,  on,  &c.  contrary  to 
ic.  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  so  being  ^^'^^ 
^  linen  draper  as  aforesaid,  at  the  special  instance  and  request  of  the  said  ^ 

It,  had  then  and  there^  retained  and  hired  the  said  defendant  to  serve 
I  aid  plaintiff  as  a  servant  and  shopman  in  his  said  trade  and  business,  for 
wages  and  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the 
defendant,  and  also  in  consideration  that  the  said  plaintiff,  at  the  like 
of  the  said  defendant,  had  then  and  there  agreed  to  find  and  provide 
and  lodging  for  the  said  defendant,  whilst  he  the  said  defendant  should 
loe  to  serve  the  said  plaintiff  as  aforesaid,  the  said  defendant  then  and     ' 
andertook  and  promised  the  said  plaintiff  that  he  the  said  defendant 
not,  whilst  he  should  continue  to  be  the  servant  and  shopman  of  the 
plaintiff  as  aforesaid,  sell  o^  deliver  any  goods  or  merchandizes  of  the 
plaintiff  on  credit,  or  otherwise  than  for  ready  money,  to  any  person  or 
without  the  consent  or  approbation  of  the  said  plaintiff,  and  that  in 
the  said  defendant  should  sell  and  deliver  any  goods  or  merchandizes 
it,  or  otherwise  tlian  for  ready  money,  without  the  said  plaintiff's 
It  and  approbation,  and  the  same  should  not  be  duly  paid  for  by  the 
^rs  thei*eof,  he  the  said  defendant  would  pay  to  the  said  plaintiff  the 
for  which  he  should  so  sell  such  goods  and  merchandizes  on  credit,  or 
rise  than  for  ready  money  ;  {tt)  yet  the  said  defendant  not  regarding 

*  promise  and  Undertaking,  but  contriving  and  fraudulently  intending 
ijare  the  said  plaintiff  in  this  behalf  after  the  making  of  the  said  promise 
undertaking,  and  whilst  he  continued  to  be  the  servant  and  shopman  of 
said  plaintiff  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  kc. 
te)  aforesaid,  without  the  consent  and  approbation  of  the  said  plaintiff, 
ind  delivered  certain  goods  and  merchandizes,  to  wit,  &c.  the  property  of 

pkintiff,  of  a  large,  value,  to  wit,  of  the  value  of  — /.  lawful  money 

;  Britain,  for  a  certain  sum  of  money,  the  sum  of  — L  to  certain  per- 

tto  the  said  plaintiff  unknown,  on  the  credit  of  a  certain  *draft  on  certain  [  ''^SSO  \ 

tn  trading  under  the  style  and  firm  of  Messrs.  Bobson  and  Co.  which 

[draft  the  said  Messrs.  B.  and  Co.  afterwards,  to  wit,  on  the  day  and  year 


(The  promise  should  not  be  stated  thos 
3s  to  the  defendant's  promise  to  pay 
of  the  goods,  unless  there  were  an 

I  eontract  to  that  extent y  but  limited  to 
put  of  the  statement,  to  which  extent 

vould,  perhaps,  eren  infer  a  contract 


on  the  part  of  the  shopman,  or  it  might  be 
safer  to  declare  on  the  certainly  implied  prom- 
isMo  observe  his  duty,  and  then  aver  that  it 
wJrhis  duty  not  to  give  credit  without  permia- 
sion.) 
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loEinv'  ftforesaid,  wholly  refused  to  pay ,  aud  which  said  last-mentioned  sum  of  monev 
JACTOBM,   Still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the  eaid  plaintS^ 
&o-       is  in  great  danger  of  losing  the  same,  nor  have  the  said  persons  who  so  pur* 
chased  the  said  goods  and  merchandizes,  duly  paid  the  said  sum  of  — L  <r  i 
fi^oond       any  part  thereof,  for  the  same,  to  wit,  at,  &c.  {venue)  aforesaid.    And  the  i 
■UM  00^   said  plaintiff  farther  says  that  the  said  defendant  further  disregarding  hk 
tnct         said  promise,  &c.  afterwards,  and  whilst  he  continued  to  be  the  serrant  and^ 
shopman  of  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &e.  at,  &c.  (venue) 
aforesaid,  without  the  consent  and  approbation  of  the  said  plaintill^  and  against 
his  will  sold  and  delivered  certain  other  goods  and  merchandises,  to  wit,  on, 
Ae,  at,  &c,  (venue)  the  property  of  the  said  plaintiff^  of  a  large  value,  to 
wit,  of  the  value  of  — I  of  like  lawful  money,  on  credit,  otherwise  than  for 
ready  money  to  one  E.  F.  for  a  certain  other  sum  of  money,  to  wit,  the  sum 
of  — /.  of  like  lawful  monev,  and  which  said  last-mentioned  sum  of  money 
still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the  said  plainttfT 
is  in  great  danger  of  losing  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — 
[AM  other  counts  for  monies  had  and  received,  account  statedj  tptd 
breach,'] 

For  not  For  that  whereas  heretofore,  to  wit,  on,  ke,  {day  of  delivery,  or  €iiout  i£) 

aocounting  ^^  ^^  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 

duoe  of^iT  ^^^  request  of  the  said  defendant,  had  then  and  there  delivered  to  the  said 

bQl  of «x-    defendant  a  certain  bill  of  exchange  in  writing  of  the  said  plaintiff,  bearing 

ih-^Si  tt  ^^  ^  certain  day  and  year  therein  mentioned,  to  wit,  Ac.  {the  date)  for  the 

defendant    pftj^mont  of  the  sum  of  — /.  (two)  months  after  the  date  thereof  to  one  £.  F. 

to  got  dis-   or  Ins  order,  for  the  purpose  of  the  said  defendant's  procuring  from  the  said 

counted       j;,  F.  monoy,  or  goods  on  the  security  thereof,  for  the  said  plaintiff,  for  a 

^'^'  certain  commission  and  reward  to  the  said  defendant  in  that  behalf,   he  the 

said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 

r  «g5i  1  plaintiff  to  deliver  *to  the  said  plaintiff  such  sum  or  sums  of  money,  and 

such  goods,  {ss)  as  he  the  said  defendant  should  procure  on  the  security  of  the 

said  bill,  or  to  return  the  said  bill  to  the  said  plaintiff,  before  the  same  became 

due  and  payable;  and  althoU]^h  the  said  defendant  did  afterwards,  and  before 

the  said  bill  became  due  and  payable,  to  wit,  on  the  day  and  year  aforesaid, 

procure  from  the  said  E.  F.  upon  the  security  of  the  said  bill  a  large  sum  of 

money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great  Britain,  and  di^'crs 

floods  and  merchandize  of  great  value,  to  wit,  of  the  value  of  — /.  to  wit,  at, 

Ac.  (venue)  aforesaid ;  yet  the  said  defendant  not  regarding  his  said  promise 

and  undertaking,  but  contriving  and  intending  to  injure  and  defraud  the  said 

plaintiff  in  this  behalf,  did  not  nor  would,  although  he  was  afterwards,  to  wit, 

on  the  day  and  year  aforesaid,  at,  A;c.  {venue)  requested  by  the  said  plaintiff 

so  to  do,  deliver  to  the  said  plaintiff  the  said  sum  of  — /.  and  the  said  goods 

and  merchandize,  so  procured  by  the  said  defendant  on  the  security  of  the 

said  bill  as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof,  or  return 

the  said  bill  to  him  tlie  said  plaintiff  before  the  same  became  due  and  payable, 

but  hath  wholly  refused  and  neglected  so  to  do;  and  the  said  plaintiff  farther 

says,  that  aft;er  the  said  bill  be^une  due  and  payable,  according  to  the  tenor 

(ff)  See  prccorlent,  ante,  277,  for  not  getting     contents, 
ft  disooQnted.    The  plaintiff  may,  it  seema^pe-         (ft)  (If  the  defendant  was  only  aatliOTiaed 


ooTer  on  the  count  fo^  money  hod  and  reoeiyed,     to  obtain  money,  and  not  to  receiTe  goods  eres 
.  1  M.  &.  P.  488.    He  need  not  produce  the  bill     in  part,  omit  what  relates  to  goods.) 
in  sridmoey  but  may  give  parol  endenoe  of  its 
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icftct  thereof,  to  int,  on,  kc.  at,  &c.  (venue)  aforesaid,  he  the  said  plain*   xoAxmt 
fu  arrested  and  held  to  bail  by  the  said  £.  F.  then  and  there  being  the   7^^^' 
of  die  said  bill,  and  was  then  and  there  called  upon,  and  forced,  and       &c. 
to  paj,  and  did  then  and  there  paj,  to  the  said  E.  F.  the  said  sum  of 
in  the  said  bill  specified,  together  with  certain  interest  thereof,  and    ' 
ieoBtB  of  a  certain  action  before  then  brought  on  the  said  bill  by  the  said 
7.  against  the  said  plaintiff,  in  the  whole  amounting  to  a  large  sum  of 
r,  to  wit,  the  sum  of  — /.  and  thereby  also  the  said  plaintiff  was  put  to 
ioearred  great  trouble  and  costs,  to  wit,  costs  amounting  to  the  sum  of 
in  and  about  the  settling  and  putting  an  end  to  the  said  action,  to  wit,  at, 
(venue)  aforesaid. — [Add  the  following  counts,^ 

whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  Second 
[wnttc)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  ^^*Lj,^^ 
and  request,  of  the  said  defendant,  had  delivered  to  the  said  defend-  rai,  for  not 
land  that  the  said  defendant  then  had  a  certain  bill  of  exchange  of  the  re-deliver- 
plaintiff,  beaumg  date,  to  wit,  Ac.  {the  date)  and.  drawn  by  E.  F.  upon  i^K^l^^bilL 
).  and  whereby  the  said  C.  D.  was  requested  to  pay  the  sum  of  — /.,  to 
[laidIL  F.'s  order,  two  months  after  the  date  thereof,  for  the  purpose  of 
"  defendant's  discounting  or  getting  the  same  discounted  for  the  said 
he  the  said  defendant  undertook,  and  then  and  there  faithfully  prom- 
|lhe  said  plaintiff  to  discount,  or  ^ct  the  said  bill  discounted  for  the  said 
'"^  or  else  return  the  same  to  him  when  he  the  said  defendant  should       # 

ito  afterwards  requested ;  yet  the  said  defendant  not  regarding  his 
jvomise  and  undertaking,  but  contriving  and  intending  to  defraud  and 
^the  said  plaintiff^  in  this  behalf,  hath  not  yet  discounted,  or  got  the 
•Un  of  exchange  discounted  for  the  said  plaintiff,  or  returned  the  same 
although  he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
]femK)  aforesaid,  requested  by  the  said  plaintiff  so  to  do ;  and  the  said 
"^  hath  hitherto  lost  the  use  and  benefit  of  the  said  bill  of  exchange,  to 
kc  {venue)  aforesaid. — [Add  damage,  as  in  last  count,  and  com- 
\€tioUs.] 


*XXXI.   AGAINST  WHARFINGERS. 

that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 

Ittid  promise  and  undertaking,  hereinafter  next  mentioned,  was  a  wharf- 

find  die  business  of  a  wharfinger  used,  exercised,  and  carried  on  at  and 

<M1ain  wharf,  situate  in  the  city  of  London  (or  *' county  of  S.'*  ac- 

to  the  fact)  to  wit,  at,  &;c.  {venue).     And  thereupon,  heretofore,  to 

ic.  {day  of  delivery  or  about  it)  at,  4&c.  {venue)  aforesaid,  in  con- 

tkU  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 


ftniB,  2  Wentw.  Index. — 7  T.  B. 
\tmtw,  2L  A  wfaarilnger  u  not, like* 
^MpOBnble  «t  an  eTents  for  thesafb  <ni»- 
foods  intniBted  to  his  eare,  he  is  liable 
'ov&iaiy  Decreet  See  4  T.  R.  681.^ 
L».  P.  114.^1  Stark.  72.— 1  Eep.  Rep. 
480.  Wben  liable  for  loss  by  fire, 
4S0.  By  statutes  6  Ann.  c.  81— 
S-  &  7S,  a  86,  tiMy  are  not  liable  for 
^^  In  ovdor  to  diecherge  a  wharfin- 


ger who  nndortakes  to  ship  goods,  from  re- 
sponsibility for  goods  left  with  him  to  be  sent 
coastwise,  a  delivery  to  the  mate,  or  some  other 
officer  of  the  ship,  by  which  they  are  to  be  con- 
veyed, is  necessary.  1  Ry.  9l  Moo.  224.  Leav- 
ing goods  at  a  wliarf  piled  amongst  other 
g(wds,  without  any  commanication  with  any 
one  there,  it  is  not  a  delivery  to  the  wharfinger, 
dGampb.414 


[  *352  ] 
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defendant,  had  caused  to  be  delivered  to  the  said  defendant,  at  and  upon  tke 
said  wharf,  certain  goods  and  chattels,  to  wit,  &c.  {describe  them  tnintifefyas 
in  trover)  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /,  to 
be  by  the  said  defendant  safely  and  securelv  kept  at  and  upon  the  said  wharf, 
and  trom  thence  shipped  in  and  on  board  of  a  certain  skip  or  vessel  (ti'),  ftr 
the  purpose  of  being  carried  and  conveyed  therein  to  a  certain  place,  to  wit, 
a  place  called for  reasonable  (tr)  wharfage  and  reward  to  the  sud  de- 
fendant in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  Aen 
faithfully  promised  the  said  plaintiff,  that  he  the  said  defendant  would  safely 
and  securely  keep  the  said  goods  and  chattels  at  and  upon  the  said  wharf,  and 
would  ship  the  same  in  and  on  board  of  the  said  ship  or  vessel  in  manner  and 
for  the  purpose  aforesaid.  And  although  the  said  defendant  then  and  diere 
had  received  the  said  goods  and  chattels,  and  could,  and  might  and  ought  to 
have  shipped  the  same  in  and  on  board  of  the  said  ship  or  vessel,  in  manner 
and  for  the  purpose  aforesaid,  yet  the  said  defendant  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  intending  to  deceive  and  injure 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely  and  securely  ke^ 
the  said  goods  and  chattels  at  and  upon  the  said  wharf,  nor  ship  the  same  in 
and  on  board  of  the  said  ship  or  vessel,  in  mariner  and  for  the  purpose  afore- 
said ;  but  on  the  contrary  thereof,  he  the  said  defendant  so  carelessly  and 
negligently  conducted  himself  in  this  behalf,  that  by  and  through  the  mere 
[  ♦SSS  ]  carelessness  and  negligence  *of  the  said  defendant  and 'his  servants  in  thai 
•  behalf,  the  said  goods  and  chattels  being  of  the  value  aforesaid,  to  wit,  on  the 
day  and  vear  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff  tD 
wit,  at,  «c.  (venue)  aforesaid. 


Second 
count  (br 
not  Bhip- 
ping  the 
ffoods  on 
board  any 
▼cflscl  in  A 
reaaonable 
time. 


And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at  4c, 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  defendant,  had  caused  to  be  delivered  to  the 
said  defendant  certain  other  goods  and  chattels  of  the  said  plaintiff",  to  wit, 
goods  and  chattels  of  the  like  number,  quantity,  quality,  description  and  val- 
ue, as  those  in  the  said  first  count  mentioned,  to  be  by  the  said  defendant 
safely  and  securely  kept  and  taken  care  of,  and  shippea  within  a  reasonable 
time  then  next  following,  in  and  on  board  of  some  ship  or  vessel  about  to  sail 
and  proceed  from  [the  river  Thames  aforesaid]  to,  &c.  aforesaid,  for  certain 
reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defendant 
undertook,  and  then  and  there  foithfully  promised  the  said  plaintiff  safely 
and  securely  to  keep  the  said  last-mentioned  goods  and  chattels  till  the  same 
should  be  so  shippea  as  last  aforesaid,  and  to  ship  the  same  within  a  reasona- 
ble time  then  next  following,  in  and  board  of  some  ship  or  vessel  about  to  sail 
from,  &c.  aforesaid,  to,  An,  aforesaid ;  and  although  the  said  defendant  then 
and  there  had  and  received  the  said  last-mentioned  goods  and  chattels  for  the 
purpose  last  aforesaid,  and  although  a  reasonable  time  for  the  said  defendant 
to  ship  the  last-mentioned  goods  and  chattels  in  and  on  board  of  some  ship  or 
vessel  about  to  sail  from,  &c.  aforesaid,  to.  Ac.  aforesaid,  hath  long  since 
elapsed,  and  although  the  said  defendant  could  and  might  during  that  time 
have  shipped  the  said  last-mentioned  goods  and  chattels  as  last  aforesaid,  yet 
the  said  defendant  not  regarding  his  said  last-mentioned  promise  and  nnder- 
taking,  but  contriving  and  intending  to  defraud  and  injure  the  said  plaintiff 


(tt)  If  the  Teasel  be  named,  n/,  *'  a  etrtain  Mp  or  vetttl  calUd  Iht 
(to)  2  New  Rep.  468. 
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dus  behalf^  did  not  nor  would,  within  such  reasonable  time  as  aforesaid, 
at  anj  time  since,  ship  the  said  last-mentioned  goods  and  chattels  in  and 
board  of  any  ship  or  vessel  about  tcsail  from,  &c.  aforesaid,  to.  Ice.  afore- 
bat  wholly  neglected  so  to  do,  and  the  said  defendant  so  carelessly  and 
^ntly  conducted  himself  in  that  behalf,  that  by  and  through  the  mere 
dessness  and  negligence  of  the  said  defendant,  the  said  last-mentioned  goods 
cfaiUtels  being  of  the  yalue  aforesaid,  to  wit,  on  the  day  and  year  afore- 
L  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 


858 


AOJUiriT 
WBASm- 


And  whereas  also  the  said  defendant  heretofore,  to  wit,  on  the  day  and  "^"^ 
aforesaid,  at,  4c •  {venue)  aforesaid,  in  consideration  that  the  said  plain-  ^^^p. 
at  the  special  instance  and  request  of  the  said  defendant,  had  caused  to  ing  safelj 
deliTered  (x)  to  the  said  defendant  certain  other  goods  and  chattels  *of  tJj^e 
said  pladntif^  to  wit,  goods  and  chattels  of  like  number,  quantity,  quality,  SijppeJ*" 
ipfdon,  and  value,  as  those  in  the  said  first  count  mentioned,  "^and  which  r  4^054  1 
last-mentioned  goods  and  chattels  were  then  and  there  intended  to  be  *-  ^ 

for  and. on  account  of  the  said  plaintiff,  to  be  by  the  said*  defendant 
dy  and  securely  kept  at  and  upon  the  said  wharf,  until  the  same  should 
so  shipped  as  aforesaid,  for  a  reasonable  wharfage  and  reward  to  and  for 
defendant,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
~  the  said  plaintiff,  that  he  t^e  said  defendant  would  safely  and  se- 
Aj  keep  the  said  last-mentioned  goods  and  chattels  at  and  upon  the  said 
until  the  same  should  be  so  shipped  as  last  aforesaid.     And  although 
said  defendant  had  and  received  the  said  last-mentioned  goods  and  chat- 
hamper,  and  its  contents  aforesaid,  for  the  purpose  last  aforesaid,  yet 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and  under- 
ig,  bat  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff 
behalf,  did  not  nor  would  safely  or  securely  keep  the  said  last-men- 
goods  and  chattels  at  or  upon  the  said  wharf,  until  the  same  were  sO 
"as  last  aforesaid ;  biit  on  the  contrary  thereof,  he  the  said  defendant 
[.carelesslj  and  negligently'  conducted  himself  in  this  behalf,  that  by  and 
jh  the  mere  carelessness  and  negligence  of  the  said  defendant  and  his 
its,  the  said  last-mentioned  goods  and  chattels  being  of  the  value  afore- 
were  afterwards  and  before  the  same  were  so  shipped,  to  wit,  on  the  day 
year  aforesaid,  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue) 
lid 

whereas  also,  &c.  [same  as  third  count  as  far  as  the  asterisk,  and  Fourth 
I  proceed  as  follows :]  to  be  by  the  said  defendant  safely  and  securely  ^^'J^jJ^' 
for  the  said  plaintiff,  he  the  said  defendant  undertook,  and  then  and  keeping 
fikithfullj  promised  the  said  plaintiff,  that  he  the  said  defendant  woiild  goods 
and  securelj  keep  the  said  last-mentioned  goods  and  chattels  for  the  K®'^®*"^' 
plaintiff afbresaidf.     And  although  the  said  defendant  then  and  there 
sod  received  the  said  last-mentioned  goods  and  chattels  for  the  purpose 
a&resaid,  yet  the  said  defendant  •  not  regarding  his  said  last-mentioned 
be  and   undertaking,  but  contriving  and  intending  to  deceive  and  de- 
^  tbe  said  plaintiff  in  this  behalf,  did  not  nor  would  safely  and  securely 
the  said  last-naentioned  hamper  and  its  contents  aforesaid  ;  but  on  the 
tbereof-  ^^   *^  ^^^  defendant  so  carelessly  and  negligently  con- 


^OL  K 


(x)  See  1  Bing.  Bep.  84. 
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^^fj^^  ducted  himself  in  that  behalf,  that  bj  and  through  the  mere  carekssiiMi 
and  negligence  of  the  said  defendant,  the  said  kst-mentioned  goods  and  chat- 
tels being  of  the  value  aforesaid,  to  *wit  on  the  daj  and  year  afinnesaid,  be- 
came, and  irere  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  afore- 
said. 

Fifth  And  whereas  also  •  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

ooant  on  «  4^,  {venue)  Isame  as  last  count  as  far  as\,  and  then  proceed  as  foilows:] 

^j^^xo     and  to  re-deliyer  the  same  to  the  said  plaintiff*when  be  the  said  defendant 

keq>  goods  should  be  "^^thereto  afterwards  requested.     And  although  the  said*  defendant 

l^r'^^on  ^'^  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  requested  by  the  said 

on  r«qiie6t  plaintiff  to  re-deliver  the  said   last-mentioned  goods  and.  chattels,  to  the  said 

[  ^855  ]  plaintiff,  to  wit,  at,  kc.  {venue)  aforesaid,  yet  the  said  defendant  not  regard- 

«  ing  his  said  promise  and  undertaking,  did  not  nor  would  at  the  time  when 

he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  re-deliver  the 

said  last-mentioned  goods  and  chattels,  or  any  of  them  or  any  part  thereof  to 

the  said  plaintiff,  but  he  so  to  do  hath  hitherto,  wholly  neglected  and  reftised, 

and  still  tioth  neglect  and  refuse,  to  wit,  at,  &c.  {vefiue)  .aforesaid. — [Add 

counts  for  money  had  and  received^  and  the  account  stated^  if  there  be 

any  reason  to  apprehend  that  the  defendant  may  have  received  the  value 

of  the  ffoods,"] 


AOAiKn  A  XXI^II.  AGAINST  A  FARRIER. 


flmer  for  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  Ac.  {day  of  re- 
badly  Bfaoe-  tainer,  or  about  i/)  at,  &c.  (venue)  at  the  special  instance  and  request  of  the 
^i>km.  gjjj  defendant,  retained  and  employed  the  said  defendant  (he  the  said  defend- 
liogne  {y),  ant  then  and  there  ^ing  a  farrier)  in  the  way  of  his  said  business  of  a  far- 
rier, to  shoe  a  certain  horse  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  ^G — ;  and  in  consideration  thereof,  and  also  in  consideration  of  cer- 
tain reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defend- 
ant then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  4;c.  {venue) 
aforesaid,  undertook,  and  then  and  there  faithiully  promised  the  said  plaintiff 
to  shoe  the  said  horse  in  a  skilful,  careful,  and  proper  manner  ;  and  although 
the  said  defendant  then  and  there  bad  and  received  the  said  horse  for  the  pur- 
pose aforesaid,  and  shoed  the  same,  yet  the  said  defendant  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  intending  to  injure  the  said 
plaintiff  in  this  behalf,  did  not  nor  would  shoe  the  said  horse  in  a  skilful, 
careful,  and  proper  manner,  but  wholly  neglected  so  to  do ;  and  on  the  con- 
trary thereof,  he  the  said  defendant,  after  tfie  making  of  his  said  promise  and 
undertaking,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforcs&id, 
80  unskilfully,  carelessly,  negligently,  and  improperly  shoed  the  said  horse, 
that  by  and  through  the  mere  unskilfullness,  carelessness,  and  improper  con- 
duct of  the  said  defendant  in  this  behalf,  the  near  foot  before  of  the  said  horse 
was  then  and  there  pricked  and  wounded ;  and  the  said  defendant  then  and 
there  put  and  placed  too  narrow  a  shoe  on  the  said  horse,  and  thereby  and 

(y)  This  action  is  founded  on  the  implied     Sannd.  812,  n.  2.— 1  Hen.  Bla.  15a— 7  T.  B 
oontnet,  that  eyery  -workman,  &c.  undertak-     171.— 6  T.  R.  160. 
ing  anj  work,  will  perform  it  properly.     1 
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MkerwiBe  so  improperly  slioed  the  said  horse,  that  by  means  of  the  said  sev-  "^^^^^ 
pd  premises  the  said  horse  then  and  there  became  and  was  lamed  and  hurt,  '^**™* 
80  remained  and  continued  &r  a  long  space  of  time,  to  wit,  &om  thence 
during  all  which  time  the  said  plaintiff  thereby  lost  and  was  deprived 
tie  use  and  benefit  of  his  said  horse,  tfnd  also  thereby,  he  the  «aid  plaintiff 
18  forced  and  obliged  to  and  did  necessarily  lay  out  and  expend  a  large  sum 
^mmej,  to  wit,  the  sum  of  £ — ,  in  and  about  the  endeavoring  to  heal  and 
the  said  horse,  and  the  said  horse,  was  and  is  by  means  of  the  said  premises 
itij  damaged  aiid  deteriorated  in  value,  to  wit,  at,  &c.  {venue)  aforesaid. 
me  or  mare  special  counts  less  pcwtictilar^  and  adapted  to  the  nature 
the  case  stating  the  injury  more  generally. 


♦XXXTTT.  AGAINST  CARRIERS  BY  LAND. 

Jlot  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 
lUs  said  promise  and  undertaking  hereinafter  next  mentioned,  was  a  corn- 
carrier  of  goods  and  chattels  for  hire,  in  and  by  a  certain  wagon,  (or 

sh")  from  a  certain  place,  to  wit,  from to  a  certain  other  place, 

wit,  to (A),  to  wit,  at,   Ac.  (v^ue).     And  the  said  defendant 

such  carrier  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on,  &c. 
of  delivery  or  about  it)  at,  &c.  (venue)  aforesaid,  at  the  special  in* 


[  *866  J 

AQAIH8T 
OAWiTKWfl 
BT    LAND. 

Against  ft 
carrier  by 
land,  for 
the  loss  of 
goodfl(a). 

[  ♦857  ] 


ji)  See  other  fimna,  Morg.  181.  PL  A.  &7, 
'^i248,aoid  other  modem  forms,  and  notes, 
I  tSd  to  365,  and  forms  in  CasCy  post,  651. 
itttstat  11  a.  4.  and  1.  W.  4.  c.  68,  and 
1  Chit  Gen.  Prac.  486  to494;  Owen 
2  Grom.  &  Mees.  858;  6  Car.  &  P. 

'ftclioD  Bboald  be  bKWght  in  the  name  of 

of  the  goods,  when  they  are  sent 

ink,  as  is  moal  usual,  and  not  in  the 

(Of  the  consignor.       8  T.  R.  8.30.— Bnl. 

».-«  P.'Wms.  186.— 3  B.  k  P.  682.— 

47  k  Cowp.  296—8  T.  R.  469.— 

Pne.  131.    Bat  if  the  consignee  h}d  no 

^  in  the  goods  at  the  time  of  deliTery 

*MiTier,  the  consignor  should  sne.   Id. — 

»*A.277. 

I  to  whom  are  common  carriers,  and  of 
f&hilities  and  tights  in  general,  see  Jer- 
'^Iaw  of  Carriers. — S   Chit   Com.  Law, 
384.-.Sdw.  N.  P.   tit   Carrier.— Chit, 
GoQi    (2d  ed.  880  to  898;  and  seel 
■^OL  Pnct  486  to  494;  and  see  1  W.  4, 
)>ad  eases  tiiereon,  id,) 
action  against  a  carrier  may  be  either 
oreateb  Mod«  92,-^2  Salk.  440^ 
lattor  form  of  action  is  preferable, 
'  ^  any  doubl  as  to  ^e  defendant's  haT- 
yprtner^  because  in  mn.  action  on  the  case 
of  toQ  many  defendants  wiU  net 
nor  can  the    defendant  plead  in 
I,  the  non-joinder  of  his  co-partners, 
<52..-2  Chit.  Bep,  1—8  B,  &  R  Si- 
Moore,  141 — 9  Mce,  408;  but  in  such 
I  fte  defendants  must  be  sued  as  if  their  li- 
^TiB  fixmded  on  the  custom  of  the  realm. 


and  not  on  a  contract  6  J.  B;  Moore,  64. — 
2  New  Bep.  845,  454.-12  East,  94. 

With  respect  to  the  declaration,  it  does  not 
appear  to  be  necessary  to  commence  with  an 
inducement  of  the  defimdant's  being  a  common 
carrier,  or  of  the  nature  of  the  conveyance,  but 
the  declaration  will  suffice  if  it  merely  state  the 
delivery  to  the  defendant  of  the  goods,  &c.  to  be 
carried  from,  &c.  to,  &c.  and  his  undertaking  to 
carry  accordingly,  &c.  1  Wils.  V81 ;  Bac.  Ab.  tit 
^* Carrier,**  A. — Com.  Dig.  Action  on  Case 
for  Negligence.  *  Bat  as  we  have  just  seen,  in 
an  action^  on  the  case  to  avoid  the  plea  of  non- 
joinder^  tim  doctrine  does  not  hold.  The  dec- 
laration may  be  on  an  executed  consideration, 
in  consideration  of  plainti£f  having  delivered 
the  goods^  7  J.  B,  Moore,  288.  If  the  car- 
rier excepts  his  liability  from  loss  occasioned 
by  fire  or  robbery,  &c.  it  must  be  so  stated  in 
the  declaration,  8  D.  A  R.  211.-2  B,  &  C.  20. 
8^  C.  So  if  *the  carrier  gives  a  notice  that  he 
will  not  pay  any  thing  for  loss  of  goods  which 
exceed  6^  in  value,  the  exception  must  be  set 
out  in  the  declaration;  but  if  the  notice  be  that 
he  will  not  pay  more  than  5/.  for  the  loss  of 
any  goods,  such  exception  need  not  be  noticed. 
8D.  &K.212.    See  6  East,  564,  569. 

(b)  Under  an  averment  that  the  oofoh  went 

••  from  — -  to ,**  without   the  videlioets, 

laid  as  above,  a  variance  in  the  description  of 
either  place  would  be  hjid.  2  Stark,  885.—^ 
Taunt  789.  London,  in  common  parlance, 
means  Westmmster,  &o«  and  what  no  varianos 
on  that  account,  see  1  M.  &  P.  785.  It  would, 
it  should  seem,  soffce  to  state  merely  the  place 
to  which  the  goods  were  to  be  conveyed. 


<1)  Bank  of  Orange  «  Brown,  a  Wend.  158. 
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AOAimT  fltanoe  and  request  of  the  said  defendant,  caused  to  be  delivered  to  the  said 
bt^lIjii!!  defendant,  so  being  such  carrier  as  aforesaid,  at,  &c.  (^venue)  aforesaid,  cer- 
tain goods  and  chattels,  to  wit,  &;c.  [describe  them  fninutely  or  as  in  trover] 
(c)  of  the  said  plaintiff,  of  great  value,  to  wit,  of  — /.  of  lawAil  monej  of 
Great  Britain,  to  be  taken  care  of,  and  safely  and  securelj  carried  and  con- 
vejed  by  the  said  defendant,  as  such  carrier  as  aforesaid,  in  and  by  the  said 
wagon  {or  "Coach")  from,  Ac.  aforesaid,  to,  &c.  aforesscid  (or  merely  say 
to,  aforesaid,  omitting  the  place  from  whence  they  were  to  be  carried)  aM 
there,  to  wit,  at,  &;a  aforesaid,  to  be  safely  aifS  securely  delivered  by  the  said 
defendant  for  the  said  plaintiff;  and  in  consideration  thereof,  and  of  certain 
reward  (cf)  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  being 
such  carrier  as  aforesaid,  then  and  there,  to  wit,  on  the^day  and  year  afore- 
said, at,  &Q.  (venue)  aforesaid,  undertook,  and  faithfully  promised  the  said 
plaintiff  to  take  care  of  the  saic^  goods  and  chattels,  and  safely  and  securelj 
to  carry  and  convey  the  same  in  and  by  the  said  wagon,  {or  "  coach  ")  from, 
Ac.  aforesaid,  to,  so.  aforesaid,  (or  to,  &;c.  aforesaid,)  and  there,  to  wit,  at, 
&c.  aforesaid,  safely  and  securely  to  deliver  the  same  for  the  said  plaintiff 
And  although  the  said  defendant,  as  such  carrier  as  aforesaid,  then  and  there 
had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet  the 
said  defendant  not  regarding  his  duty  as  such  carrier,  nor  his  said  promise 
and  undertaking  so  made  as  aforesaid,  but  contriving  and  fraudulently  intend- 
ing, craftily  and  subtly,  to  deceive  and  injure  the  said  plaintiff  in  this  behalf, 
hath  not  taken  care  of  the  said  goods  and  chattels,  or  safely  or  securely  car- 
[  ♦SSS  ]  ^^  ^'  conveyed  the  ♦same  from,  &c.  aforesaid,  to,  kc,  aforesaid,  (or  to,  Ac. 
aforesaid)  nor  hath  there,  to  wit,  at,  &c.  aforesaid,  safely  or  securely  deliv- 
ered the  same  for  the  said  plaintiff;  but  on  the  contrary  thereof,  he  the  said 
defendant  being  such  carrier  as  aforesaid,  so  carelessly  and  negligently  be- 
^  haved  and  conducted  himself  (e),  and  with  respect  to  the  said  goods  and  chat- 

tels aforesaid,  that  by  and  through  the  mere  carelessness,  negligence,  and 
improper  conduct  of  the  said  defendant  and  his  servants  ip.  this  behalf  the 
said  goods  and  chattels  being  of  the  value  aforesaid,  afterwards,  to  wit,  the 
day  and  year  aforesaid,  -at,  &c.  {venue)  aforesaid,  became  and  were  wholly 
Beoond       lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.    And  whereas  also 
ooimi,  fcr   afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
^2  iHt^  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
«  rmson-    the  Said  defendant,  had  then  and  there  caused  to  be  delivered  to  the  said  de- 
able  time,    fendant  divers  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like 
number,  quantity,  quality^  description,  and  value,  as  those  in  the  said  first 
count  mentioned  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and  se- 
curely carried  and  conveyed  by  the  said  defendant  to,  &c.  aforesaid,  and  there, 
to  wit,  at,  kc,  aforesaid,  to  be  delivered  by  the  said  defendant  for  the  said 

Slaintiff,  for  certain  reward  to  the  said  defendant  in  that  behalf,  he  the  said 
efendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  takQ  care  of  the  said  last-mentioned  goods  and  chattels,  and  safely  and  se- 
curely to  carry  and  convey  the  same  to,  &c.  aforesaid,  and  there,  to  wit,  at, 
Ac.  aforesaid,  to  deliver  the  same  for  the  said  plaintiff  in  a  reasonable  time 
then  next  following.  And  although  the  said  defendant  then  and  there  had 
and  received  the  said  last-mentioned  goods  and  chatteb  for  the  purpose  afore- 

(e)  An  exact  deeorlptaon  Sa  not  material    2  46S,r-2  Ld.  Raym.  115. 
Sannd.  74  a.  (c>  This  is  a  sufficient  ayerment  to  admit  of 

{d)  This  is  sufficient  ^thout  diowing  what  pvpof  pf  gam  negligence.    2  J.  B.  Moore,  18 
reward.     18  East,   114,  n.  a.— 2  New  Bep. 
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Ijiid,  and  although  a  reasonable  time  for  the  carriage,  conveyanoe,  and  de-    ^^^^^'^ 
prcry  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defendant  b^JJS^ 
^  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriy- 
ind  mtending  to  injure  and  defraud  the  said  plaintiff  in  this  respect,  did 
nor  would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  after- 
kj  although  often  requested  so  to  do,  safely  and  securely  carry  and  con- 
the  said  last-mentioned  goods  and  chattels  to,  <&c.  aforesaid,  nor  there,  to 
at,  &G.  ^aforesaid,  deliver  the  same  for  the  said  plaintiff,  but  hath  hither-  r  4^859  1 
wholly  neglected  and  refttsed  so  to  do,  whereby  the  said  last-mentioned 
b  uid  chattels,  being  of  the  value  aforesaid,  have  been  and  are  wholly 
to  the  said  plaintiff,  to  wit,  kc.  {venue)  aforesaid. — [Add  ageneral  c&unt 
noi  taking  proger  care  of  the  gooda^  as  ante,  342. — Add  counts  /or 
had  ajid  received^  and  upon  an  account  stated.^ 


Against* 
ooaoh- 
qwner  for 
not  carry- 
ing apaa- 
8enger(/). 


Ibr  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 
'bis  promise  and  undertaking,  hereinafter  next  mentioned,  was  the  owner 
proprietor  of  a  certain  coach  or  carriage  going  and  passing  from  a  certain 

5,  to  wit,  from to  a  certain  other  place,  to  wit,  to (^)  for  the 

oage  and  conveyance  thferein  of  passengers,  and  their  luggage,  for  certain 

ible  hire  and  reward  (A)  to  wit,  at,  &c.  {venue).     And  thereupon, 

>fore,  to  wit,  on,  &c.  {the  day  of  journey  or  about  it),  at,  &c.  {venue) 

~'d,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 

of  the  said  defendant,  would  take  and  engage  a  place  or  seat  in  the 

or  carriage  of  the  said  defendant,  to  be  carried  and  conveyed  therein, 

•  passenger,  from  a  certain  place,  to  wit,  from to  a  certain  other 

to  wit,  to aforesaid,  together  with  his  luggage,  to  be  carried  and 

Dyed  by  the  said  coach,  from  the  said  place  callea- to  the  said  place 

—  at  and  for  certain  reasonable  hire  or  reward,  to  be  therefor  paid 
SdJd  plaintiff  to  the  said  defendant  in  that  behalf,  he  the  said  defend-  * 

flhen  and  there  undertook  and  faithfully  promised  the  said  plaintiff  to  car- 
i  convey  th4  said  plaintiff,  together  with  his  said  "^luggage,  in  and  by  [  *860  ] 

iiM  coach  or  carriage,  from aforesaid  to  — ; —  aforesaid.     And  the 

aintiflfin  fact  saith.  that  although  he,  confiding  in  the  said  promise  and 

liung  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  dlay  and  year 

id,  at,  &c.  {venue)  aforesaid,  take  and  engage  a  place  or  seat  in  the 

«oach  or  carriage,  to  be  carried  and  conveyed,  together  with  his  said  lug- 

ia  and  by  the  said  coach  or  carriage,  fit>m aforesaid  to afore- 

And  although  the  said  plaintiff,  from  the  time  of  making  the  said  pro- 
umI  undertaking  of  the  said  defendant  was  ready  and  willing,  and  on 
1^7  and  year  aforesaid,  to  wit,  at,  &o.  {venue)  aforesaid,  was  ready,  to 

the  said  place  called to  be  carried  and  conveyed,  together  with 

luggage,  in  or  by  the  said  coach  or  carriage,  from  thence,  to • 

t  and  the  said  plaintiff  then  and  there  requested  the  said  defendant 


"^s  OGunt  is  foumlcrl  on  tlie  undertak- 
ipW  by  the  plimtiff  's  having  t/vkcn  a 
Sae  ft  fbrra  in  c:i«c,  .post,  0.54.     Where 
CBgi^iiug  ft   plswe  in  a  stage,  pnjs 
*he  dcpouic,  the  propi'k'tor  uiaj  put  in 
ppfloa,  if  the    p:irty    be  not  at  the 
;rtthe  appointed  time,  1   Esp.  Rep.  27; 
the  whale  fare  is  paiJ,  the  scat  ninst 
'Open  daring  the  iriiole  of  the  ,)ourney, 
^^   W  no  place  have   been  taken,  and 
^Mfcodaiit  refon  to  cany  the  phuntlff  or 


his  luggage,  having  room  fbr  that  'purpose, 
the  declaration  should  be  in  case.  Which  ac- 
tion is  sustainable,  B.  N.  P.  70;  2  Show,  827, 
IShow,  105;  Dyer,  158;  8  Co.  82;  1  Saund. 
812,  n.  c;  6  T.  R,  149;  Ld.  Baym.  662,  654 
See  a  form  in  case,  post,  C54,  fbr  the  loss  of  a 
parcel,  which  defendant  engaged  to  cany  with 
a  passenger. 

(g)  Aato  this  averment,  see  ante,  357»  n. 

(A)  2  New  Rep.  458. 


860  DECLARATIONS  DC   ASSUMPSIT. 

▲QAiifST   to  carry  Bud  convey  the  said  plaintiff,  together  irith  his  said  luggage,  w 

vr'wInB  ^^^  ^^  coach  or  carriage,  from aforesaid  to aforesaid;  j«t| 

said  defendant  not  regarding  his  said  promise  and  nlidertaking,  bat 
and  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  _ 
nor  would,  nmen  he  was  so  requested  as  aforesud,  or  at  any  other  time, 
or  couTey  the  said  plaintiff,  together  with  his  said  luggage,  or 

or  by  the  said  coach  or  carriage  from  the  said  place  called  * to 

place  called but  then  and  there  wholly  neglected  and  refused  so 

to  wit,  at,  &c,  {venue)  aforesaid,  whereby  be*  the  said  plaintiff  was 
there  forced  and  obliged  to  procure  another  conveyance,  to,  Ac.  afoi 
was  thereby  also  put  to  great  trouble  and  inconyenience,  and  to  great 
of  his  monies,  amounting  to  a  large  sum  of  money,  to«wit,  the  smn 
and  was  and  is  by  means  of  the  premises  otherwise  greatly  injured  ax 
nified.  t^  wit,  at,  &c.  (venue)  aforesaid — [State  any  special  damage 
the  fjJaintiff  may  have  sfistained,  and  add  a  count  or  counts^ 
inducement  or  statement^  that  the  defendant  was  owner  of  the  eoacl 
what  relates  to  the  luggage,  and  not  stating  where  the  plaintiff  was 
from^  also  the  money  counts^  and  account  stated^  and  breach.'} 

Against  the  Jor  that  whereas  the  said  defendant,  before  and  at  the  time  of  the 
22]^  ^  *  of  his  promise  and  undertaking  hereinafter  next  mentioned,  was  the  o 
ooMh  (by   proprietor  of  a- certain  coach,  going  and  travelling  from  a  certain  place, 

*  h^TS     *  place  called to  a  certain  other  place,  to  wit,  a  place  called 

enmged  a  Carriage  and  conveyance  of  passengers  therein  for  hire  and  Veward  to  th«l 
place)  for  defendant  in  that  behalf,  to  wit,  at,  &c.  (^venue)  and  thereapon,  heretofof 
^^°8  wit,  on,  &c.  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  thesp 
seD^era^  instance  and  request  of  the  said  defendant,  would  take  and  engage  a  place  ii 
than  law-   Said  coach,  to  be  carried  and  conveyed  therein  from  the  said  place  called 

ftil,*wher^  to  the  said  place  called at  and  for  certain  reasonable  reward,  to  be 

Jm^^^   for  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant 
Tented        took,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  carry  andi 
from  pro-   yey  the  said  plaintiff  in  jmd  by  the  said,  coach,  from  the  said  place  called  - 

hiH  jou^-^"*  to  the  said  place  called. and  not  to  put  or  suffer,  or  permit  to  be  put  in 

ney,  and  to  the  said  ooach,  more  than  [six]  persons,  including  the  said  plaintiff,  chil 
incurred  (j^en  in  lap  excepted.  And  the  said  plaintiff  in  fact  saith,  that  he,  con 
p!pnce7(^^'  fiding  in  the  said  promise  and  undertaking  of  the  said  defendant  aftei 
r  ^861  1  ^'^^'"^'  ^  ^^  ^^  ^^®  ^^7  '^^  7^^^  afoi^said,  at,  ko.  {venue)  did  take  and  ei 
fS^  ^^^  ^^^  place,  as  an  inside  passenger,  in  and  by  the  said  coach,  1 

be  carried  and  conveyed  therein  from aforesaid  to aforesaid  ;  ai 

although  the  said  plaintiff  was  then  and  there  ready  and  willing  to  go  and  pn 

ceed  as  a  passenger  in  and  by  the  said  coach  from aforesaid  to afor 

said,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  Ac.  {verm 
paid  to  the  said  defendant  a  large  sum  of  money,  to  wit,  the  sum  of  X —  d 
the  same  being  (or  part  of)  a  reasonable  reward  to  the  said  defendant  for  tl 
carriage  and  conveyance  of  the  said  plaintiff  as  aforesaid,  (and  was  then  ai 
there  ready  and  willing  to  pay  him  the  residue  of  such  reward)  whereof  tl 
said  defendant  then  and  there  had  notice  ;  yet  the  said  defendant  not  regan 
ing  his  said  promise  and  undertaking,  but  contriving  and  fraudulently  intew 
ing  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  behal 
•  then  and  there  wron^uUy  and  unjustly  put  and  suffered,  and  permitted  to  1 

put  more  than  [six]  to  wit,  seven  persons,  none  thereof  being  children,  intotl 

(t)  See  46  Geo.  8  o.  186;  9  Geo.  i.  a  49  ;  4  Eip.  Rep.  259  and  poet,  864. 
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sufficient 
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coach,  contrary  to  his  said  promise  and  undertaking  so  bj  him  in  that  be- 

'made  as  aforesaid,  and  by  reason  thereof  there  was  not  convenient  and  suf- 

kt  room  in  the  inside  of  the  said  coach  for  the  *said  plaintiflF  to  be  carried 

L'conveyed  therein,  from aforesaid  to  — : —  aforesaid,  and  thereby  the 

plaintiff  was  hindered  and  prevented  from  going  and  proceeding  as  such 

iger  as  aforesaid,  in  and  by  the  said  coach,  from aforesaid  to 

kid,  and  was  thereby  then  and  there  forced  and  obliged,  and  did  then  and 

necessarily  pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the 

o{£ —  in  and  about  his  necessary  maintenance  and  disbursements,  until  he 

[said  plaintiff  could  procure  another  conveyance  from  aforesaid  to 

aforesaid,  and  in  and  about  the  taking  of  the  said  journey  from to 

aforesaid.  Anji  whereas  also,  heretofore,  to  wit,  on  the  day  and  year 
kid,  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff  at  -the  like 
lial  instance  and  request  of  the  said  defendant,  had  then  and  there  .taken 
engaged  an  inside  place  in  a  certain  other  coach^to  be  conveyed  as  a  pas- 
5r  therein,  to aforesaid,  at  and  for  certain  reasonable  reward  there- 
paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant 
irtook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the 
defendant  would  carry  and  convey  the  said  plaintfiff  in  and  by  the  said  last 

^tioned  coach  to aforesaid,  and  that  he,  the  said  defendant  would  pro- 

the  said  plaintiff  as  such  passenger  "^^as  aforesaid,  convenient  and  sufficient  [  ^^862  ] 
in  the  inside  of  the  said  last-mentioned  coach,  in  and  during  the  last- 
Ltioned  journey;  and  although  the  said  plaintiff,  confiding  in  the  said 
-mentioned  promise  and  undertaking  of  the  said  defendant,  afterwards,  to 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  was  ready 
itilling  to  be  carried  and  conveyed  as  last  aforesaid,  whereof  the  said  de- 
it  then  and  there  had  notice  ;  yet  the  said  defendant  not  regarding 'his 
last-mentioned  promise  and  undertaking,  but  contriving  and  fraudulently  ^ 

mding  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this 
ilf,  did  not  nor  would  provide  the  said  plaintiff  convenient  and  sufficient 
>m  in  the  inside  of  the  last-mentioned  coach,  but  then  and  there  wholly  re-  '' 

~  and  neglected  so  to  do,  to  wit,  &c.  {venue)  aforesaid.  .    . 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  making 
^  their  promise  and  undertaking  hereinafter  next  mentioned,  were  the  own- 


(le)  See  other  forms,  ante,  855,  Morg.  Prac. 
PI.  A,  86,  68,  248.-2  Wentw.  240, 
See  form  in  Cote  post,  "647.  Coaoh 
liable  for  accidents  occasioned  by  OTer- 
ling  coach.  46  Qeo.  8.  e.  186.  9  Qeo.  4.  c. 
—4  Esp.  Rep.  250.  The  proprietors  of  a 
coach  are  liable  for  in  Junes  occasioned  by 
tnisoondact  of  their  driver.  Peake,  Rep. 
Coach-owners  do  not  insaro  the  perMons 
their  passengers  against  accidental  injuries 
it  attributable  to  negligence,  2  Campb.  81 — 
Esp.  588.— 5  Esp.  278—2  Esp  685-^2 
5.  821.— 11  J.  B.  Moore,  158,  8.  C.  The 
ung  down  or  oTortuming  of  the  coach,  is 
frima  facie  evidence  of  negligence  on  the 
psrt  of  the  owner,  2  Campb.  79.  So  where 
t  coach  which  is  overloaded  breaks  down, 
the  excess  in  the  number  of  passengers  has 
been  held  to  be  conclusive  evidence  of  the 
iccident  having  arisen  from  overloading,  4 
?8p.  259.     As  to  the  litlr  of  the  road,  see  2 


D.  &  R.  255.-5  Esp.  278.  The  proprietor  of 
a  stage  coach  is  answerable  for  Uie  safety  of 
his  passengers,  till  the  coach  arrives  at  its  usu- 
al {jace  of  destination;  and  if  they  are  pass- 
ing through  any  place  that  is  dangerous, 
he  is  bound  to  warn  them  of  the  full  extent  of 
their  danger,  1  Campb.  167.  If  the  driver 
may  adopt  dther  of  the  two  courses,  ohe  of 
which  is  safo,  and  the  other  hanrdous,  and  he 
selects  the  latter,  he  will  be  responsible  for 
damage  enduing  thereby.  1  Stark.  422.  The 
coachman  must  have  competent  skill,  and  must 
use  that  skill  with  diligence;  he  must  be  well 
acquainted  with  the  road  he  undertakes  to 
drive;  he  must  be  provided  with  steady  horses, 
a  coach  and  harness  of  sufficient  str(»ngth,  and 
properly  made,  also  with  lights  by  night  Per 
•Best,  C.  J.  8  Bingh,  321.-11  J.  B.  Moore, 
158,  S.  C.  The  coachman  is  always  to  blame 
if  he  has  not  exercised  the  best  and  soundest 
judgment  on  the  sutject;  if  he  could  haye  ex- 


Against 
the  pro- 
prietors of 
a  stage- 
coach, for 
negligence 
and  over- 
turning it, 
whereby 
the  phun- 
tiff  's  arm 
was  bro- 
ken (A;). 
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AOAimnr  ers  and  proprietors  of  a  certain  stage  coach  or  carriage,  go  u^r  nnd  }  :i<<:n« 
B^L^  from  a  certain  place,  to  wit,  from  [London],  to  a  certain  other  place,  to  vrit^ti 
[Liverpool]  for  the  carriage  and  conveyance  thereby  of  paasen^ers.  for  cer- 
tain reasonable  hire  and  reward,  to  the  said  defendants  in  that  behalf,  to^irit, 
at,  &c.  {venue)  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  {venmS 
aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  an 
request  of  the  said  defendants,  would  take  and  engage  a  place  and  seat  in  tk 
said  coach  of  the  said  defendants,  to  be  carried  and  conveyed  in  and  by  die 
said  coach  from  [London]  aforesaid,  to  [Liverpool]  aforesaid,  at  and  for  certan 
[  ♦868  ]  reasonable  hire  and  reward,  to  wit,  *the  sum  of  £ —  to  be  therefore  paid  bj 
the  said  plaintiff  to  the  said  defendants  in  that  behalf,  they  the  said  defendants 
then  and  there  undertook,  and  &ithfully  promised  the  said  plaintiff,  to  canj 
and  convey  the  said  plaintiff  in  or  by  the  said  coach,  from  [London]  aforesiii 
to  [Liverpool]  aforesaid  and  to  use  due  care,  and  diligence  in  and  about  n 
carrying  and  conveyinfi^  him  as  aforesaid.  And  the  said  plaintiff  in  &ct 
saith,  that  he,  confiding  m  the  promise  and  undertaking,  of  the  said  defend- 
ants, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  (venue) 
aforesaid,  take  and  engage  a  place  and  seat  in  the  said  coach,  to  be  carried  ai^ 
conveyed  in  and  by  the. said  coach  from  [London]  aforesaid,  to  [Liverpool] 
aforesaid,  and  did  then  and  there  pay  to  the  said  defendants  the  sum  of  X— 
the  same  being  a  reasonable  hire  or  reward  to  the  said  defendant  for  the  car- 
riage and  conveyance  of  thq  said  plaintiff,  as  aforesaid.  And  although  the 
said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendants, did  afterwards,  to  wit,  on  the  day. and  year  aforesaid,  to  wit,  at.  && 
{venue)  aforesaid,  become  and  was  such  passenger  in  and  by  the  said  coach, 
to  be  carried  and  conveyed  in  and  by  the  same  from  [London]  aforesaid  to 
[Liverp(^l  ]  aforesaid,  yet  the  said  defendants  not  regarding  their  said  pxinn- 
ise  and  undertaking,  so  by  them  made  in  manner  and  form  aforesaid,  but  coo- 
triving  and  fraudulently  intending  craftily  and  subtly  todeceive,  defraud,  and 
injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  use  due  and  proper 
"^  care,  skill  and  diligence,  in  and  about  the  carrying  and  conveying  the  ^aid 

plaintiff,  in  and  by  the  said  coach  from  [London]  aforesaid  to  [Liverpool]  afore- 
said, but  then  and  there  wholly  neglected  and  refused  so  to  do ;  and  on  the 
contrary  thereof,  so  carelessly,  improperly,  negligently,  and  unskilfully,  drow  \ 
and  managed  the  said  coach,  that  afterwards,  and  whilst  the  said  coach  vm\ 

Sroceeding  from  [London]  aforesaid  to  [Liverpool]  aforesaid,  to  wit,  on  tiie 
ay  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  by  and  through  the  mere 
carelessness,  negligence,  unskilfulness,  and  misconduct  of  the  said  defendants, 
the  said  coach  was  overturned,  by  means  of  which  said  several  premises  the 
right  arm  (/)  of  the  said  plaintiff  became  and  was  fractured  and  broken,  and 
he  the  said  plaintiff,  was  then  and  there  in  other  respects  greatly  hurt,  bruis- 
\  *864t  ]  ed  and  wounded,  and  "^^^was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  whidt 
time  he  the  said  plaintiff  sufiered  and  underwent  great  pain,  and  was  hinder- 
ed and  prevented  from  performing  and  transacting  his  necessary  a&irs  and 
business,  by  him  during  that  time  to  be  performed  and  transacted  (m)  sod 

ercised  a  better  judgment  than  he  did,  the  defendant  is  liable;  but  it  must  appear  that  tin 

owner  is  liable,  per  EUenborough,  C.  J.  2  Stark,  leaping  was  a  prudent  precaution  for  the  pur- 

29.     If  a  passenger  in  consequence  of  the  neg-i  pose  of  self-preserration,  1  Stark.  493. 
ligence  of  the  defendant,  is  plaoed  in  such  a         (2)  Let  this  agree  generally  with  the  fttits. 
situation  as  obliges  him  to  adopt  the  altema-  (m)  If  any  ower  special  damage  has  ariRB« 

tive  of  leaping  fhun  the  coach,  or  remuning  at  here  state  it. 
certain  peril,  and  he  leaps,  and  ii  hurt,  the 
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thereby  he  the  said  plaintiff  was  forced  and  obliged  to,  and  did  necessarily    against 

•  y       CARA.IRR3 

ij,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  £100  of  ^y  land. 
rful  money  of  Great  Britain,  in  and  about  endeavoring  to  be  cured  of  the 
wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaid,  occa- 
as  aforesaid,  to  wit,  at,  {vefiue)  aforesaid.  And  whereas  also,  hereto-  Second 
,  to  wit  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  con-  j^^q^  g^ne- 
ition  that  the  said  plaintiff,  at  the  special  instance  and  request  of  t&e  rai 
a  defendants,  had  then  and  there  taken  and  engaged  a  seat  and  place  by  a 
in  other  coach,  to  be  carried  and  conveyed*  thereby,  to,  &c.  aforesaid,  for 
un  other  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf, 
jtj  the  said  defendants  •then  and  there  undertook,  and  faithfully  promised 
said  plaintiff,  that  due  and  proper,  care  should  be  observed  and  taken  in 
about  the  carrying  and  conveying  him  the  said  plaintiff,  as  such  passen- 
98  aforesaid,  to,  &c.  aforesaid  and  although  the  said  plaintiff,  confiding  in 
said  last-mentioned  promise  and  undertaking  of  the  said  defendants,  after- 
j,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {vetwe)  aforesaid, 
beoome  such  passenger  by  the  last-mentioned  coach  as  aforesaid ;  yet  the 
defendants  not  regarding  their  said  last-mentioned  promise  and  undertak- 
but  contriving  and  fraudijlently  intending  craftily  and  subtly  to  deceive 
definaud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  cause 
procure  due  and  proper  care  to  be  observed  and  taken  in  and  about  the  car- 
and  conveying  the  said  plaintiff  as  such  passenger  aforesaid,  to,  &c. 
id,  but  wholly  neglected  so  to  do ;  and  by  reason  of  the  careless  and 
>per  conduct  of  the  said  defendants  and  theit*  servants  in  that  behalf,  in 
«bout  the  driving,  conducting  and  management  of  the  said  last  mentioned 
one  of  the  arms  of  the  said  plaintiff  became  and  was  broken  and  fi^ic- 
and  the  said  plaintiff  was,  in  other  respects,  greatly  hurt,  bruised,  and 
1,  and  became  and  was  ^sick,  sore,  and  disordered,  and  so  remained,  [  *365  ] 
i  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time 
le  said  plaintiff  thereby  suffered  and  underwent  great  pain,  torment,  and 
\  and  was  hindered  and  prevented  from  performing  and  transacting  his  * 
iTj  affiiirs  and  business,  by  him  during  that  time  to  te  performed  and 
icted ;  and  also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to, 
did  necessarily  pay,  lay  out,  and  expend  another  large  sum  of  money,  to 
the  sum  of  £100  of  like  lawful  money,  in  and  about  the  endeavoring  to 
of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and  disorder  last 
id,  so  occasioned  as  aforesaid,  to  wit,  at,  &c.  i^vejiue)  aforesaid. — 
Jbr  money  paid^  had  and  received^  account  stated^  and  breach,'] 
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that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of 
and  undertaking  hereinafter  next  mentioned,  was  the  master  and 


See  fither  forms. — Wcntw.  Index.— 
Ifl,  1^,  136-.— PI.  A.  147.  LU.  Ent 
other  modem  forms,  post;  Carth.  68.— 
,D.  H^nlw.  lOa— 6  East,  428.-3  B. 
ilsee  note,  nv^s  856..-See  also  6  J. 

r*.^^   415  —7.  J.    B.  Moore,   283. 

T^'       i^.    S  B.  &   A.  -'77.-8  Campb. 

»  sue  anrJor,  3  1^  *  |,t  either  agaikst 

<3if  action  may  "«  "'^  «*  °  ^r^ 

Vol.  li- 


the owner  or  the  master  of  the  ship,  Carth. 
68. — Abbott's  Shipping,  per  iotum  and  index, 
tit  "  Master  and  OwTiers.**  If  the  action  be 
against  the  owner,  the  above  form  will  suffioe, 
with  very  little  alteration.  In  coastiz>g  voy- 
ages, fi-equcntly  there  is  no  bill  of  lading,  in 
which  case  a  part  of  the  description  of  the  con. 
tract  will  be  omitted.    If  there  be  a  charter- 
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AOADvsT   commander  of  a  certain  ship  or  vessel  called  the ,  then  in  [the  riwr 

BT  WAT£B.  Thames,]  and  bound  from  thence  to  [Liverpool,  in  the  county  of  I^ncaster,] 
to  wit,  at,  &c.  {v€7iue)  And  thereupon  the  said  plaintiff  heretofore,  to  irit 
on,  &c.  {the  date  of  the  bill  of  lading  or  about  ii^)  in  the  river  Thames 
aforesaid,  to  wit,  at,  &c.  {yenue^  mforesaid,  at  the  special  instance  and  request 
of  the  said  defendant  (fe^  the  following  averment  agree  with  the  bill  of  lad- 
[  *866  ]  ifig)  caused  to  be  shipped  ♦loaded  in  and  on  board  of  the  said  ship  or  vessel, 
whereof  the  said  defendant  then  was  such  master  or  commander  as  aforesaid, 
divers  goods  and  merchandize,  to  wit, ,  then  in  good  order  and  well-con- 
ditioned, {these  latter  words  are  to  be  omitted,  if  not  in  the  bill  of  lading) 
of  great  value,  to  wit,  of  the  value  of  £ —  to  be  talwn  care  of  and  safelj  and 
securely  carried  and  conveyed  by  the  said  defendant  as  such  master  and  com- 
mander as  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel,  from  [the  river 
Thames]  aforesaid,  to  [Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool] 
aforesaid  to  be  safely  and  securely  delivered  in  the  like  good  order  and  well 
conditioned  for  the  said  plaintiff,  (the  danger  of  the  seas  only  excepted)  (o) : 
and  in  consideration  thereof,  and  of  certain  freight  and  reward  to  the  said  de- 
fendant in  that  behalf,  he  th^  said  defendant  then  and  there  undertook,  aiul 
faithfully  promised  the  said  plaintiff,  to  take  care  of,  and  safely  and  securelj  • 
carry  and  convey,  and  deliver  the  said  goods  and  merchandize  as  aforesaid, 
(the  danger  of  the  seas  only  excepted,)  and  although  the  said  defendant  so 
being  such  master  of  the  said  ship  or  vessel  as  aforesaid,  then  and  there  had 
and  received  the  said  goods  atid  merchandize,  to  be  carried,  conveyed,  and  de- 
livered as  aforesaid,  and  altli^ough  a  reasonable  time  for  the  carrying,  convey- 
ing, and  delivering  of  the  siiid  goods  and  merchandize,  as  aforesaid,  hath  long 
since  elapsed,  and  the  said-  defendant  hath  delivered  a  part  {let  this  agree 

with  the  facts)  of  the  said  goods  and  merchandize,  to  mij part  thereof, 

for  the  said  plaintiff,  at  [Liverpool]  aforesaid  ;  yet  the  said  defendant,  solxjing 
such  master  and  commander  of  the  said  ship  or  vessel  as  aforesaid,  not  regard- 
ing his  duty  in  that  respect,  nor  his  said  promise  and  undertaking,  but  a>n- 
.  triving  and  intending  to  deceive,  injure,  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  Would  take  care  of,  and  safely  and  securely  carry  or  con- 
vey the  residue  of  the  said  goods  and  merchandizes  so  shipped  in  and  on  board 
of  the  said  ship  or  Vessel  as  aforesaid,  from  [the  river  Thames]  aforesaid  to 
[Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool]  aforesaid,  safely  or 
securelv  deliver  the  same  for  the  said  plaintiff,  (although  no  danger  of  the 
seas  dia  prevent  him  from  so  doing)  but  on  the  contrary  thereof,  he  the  ssiid 
[  *867  ]  defendant  so  being  such  master  of  the  said  ship  or  vessel  iis  aforesaid,  ^so 
carelessly  and  negligently  behaved  and  conducted  himself,  with  respect  to 
the  said  residue  of  the  said  goods  and  merchandize,  that  by  and  through  the' 
mere  carelessness,  negligence,  and  improper  conduct,  of  the  said  defendant, 
and  his  mariners  and  servants  in  that  behalf,  the  said  residue  of  the  saiil  goods 
•     and  merchandize,  being  of  great  value,  to  wit,  of  the  value  of  £ —  became 
and  was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. 
Seoond       And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
^w"*"****  {venue)  aforesaid,  in  consideration  that' the  said  plaintiff,  at  the  sixKsial  in- 
**"     '      stance  and  request  of  the  said  defendant,  had  then  and  there  caused  to  be  de- 
livered to  the  said  defendant,  divers  other  goods  and  merchandize,  to  wit, 

party  under  seal,  the  action  must  in  general  be     ait  on  a  charter-  party,  ante,  221. 

rounded  on  the  deed,  1  New  Rep.'  104.    See         (o)  This  exception  depend.^  on  the  tcmis  of 

ante,  221,  note  (/).    See  also  form  in  assump-     the  bill  of  lading.    See  ante,  350,  note. 
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pods  sod  mercbandizes,  of  the  like  number,  quantity,  quality,  description,    agaihit 

lad  value,  as  those  in  the  said  first  count  mentioned,  to  be  taken  care  of,  and   ^"^^^"^ 

cdelj  and  securely  carried  and  conveyed  by  the  said  defendant,  in  and  on 

kird  of  a  certain  other  ship  or  vessel,  from  [the  river  Thames]  aforesaid  to 

i  [IdverpDol]  aforesaid,  and  there,  to  wit,  a1«[Liverpool]  aforesaid,  to  be  safely 

|.  mi  securely  delivered  for  the  said  plaintiff,  for  certain  freight  and  reward,  to 

:  die  said  defendant  in  that  behalf,  he  the  said  defendant'  undertook,  and  then 

imd  there  fiuthfiilly  promised  the  said  plaintiff,  to  take  due  and  proper  care 

I  rf  the  said  last-mentioned  goods  and  merchandize,  whilst  he  had  the  care  and 

mstody  thereof,  for  the  purpose  aforesaid.     And  although  the  said  defendant 

JAa  and  there  had  and  received  the  said  last  mentioned  goods  and  merchan- 

iae,  for  the  purpose  aforesaid ;  yet  the  said  defendant,  not  regarding  his  duty 

m  that  behalf,  nor  his  said  last-mentioned  promise  and  undertaking,  but  con- 

tinng  and  intending  to  injure  and  deceive  the  said  plaintiff  in  this  behalf, 

iibtthe  said  defendant  had  the  care  and  custody  of  the  said  last^mentioned 

and  merchandize,  for  the  purpose  last  aforesaid,  took  so  little  and  such 

care  of  the  same,  that  by  and  through  the  mere  carelessness  and  negli- 

of  the  said  defendant  in  that  behalf,  the  said  last-mentioned  goods  and 

fchandize,  being  of  the  value  aforesaid,  to  wit,  on  the  day  and  year  afore- 

'  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue) 

aid. — [Add  a  general  count  for  not  taking  care  of  the  goods,  as  ante, 

2,  anda  count  for  money  had  and  received,  if  it  be  supposed  the  defeiul- 

has  received  the  proceeds  of  the  goods,^    • 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at  &c.  {venue)  in  considera-  ^7  *^« 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  J^^*' 
It,  would  receive  and  take,  in  and  on  board  of  a  certain  ship  or  vessel  against  a 

,  then  in  the  port  of ,  and  bound  to ,  a  large  quantity  peraonwho 

goods  and  chattels,  to  wit,  [100  puncheons  of  whiskey,]  to  be  carried  and  pj^^him 

irejed  therein  by  the  said  plaintiff  from aforesaid  to aforesaid,  to  bring 

the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  8oo(^«  fi>r 
fully  promised  the  said  plaintiff  that  he  the  said  defendant  would  cause  j^ni^e^**"^ 
aid  goods  and  chattels,  to  be  taken  and  unladen  from  and  out  of  the  said  same  in 
ip  or  vessel  in  ten  working  days  after  notice  to  him  the  said  defendant  of  *®^  ^7^ 
arrival  of  the  ship  or  vessel,  with  the  said  whiskey  on  board  thereof,  at  ^^0? ^e 
*  aforesaid.     And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  arrival, 
lise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  whereby 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  receive  and  take,  in  and  on  ^^^ft^h^ 
the  said  shijx  or  vessel  the  said  goods  and  chattels,  and  did  carry  and  during 

ffey  the  same  in  and  on  board  the  said  ship  or  vessel,  from aforesaid  another 

"—  afotresaid,  for  the  said  defendant ;  and  the  said  ship  or  vessel,  with  ^®y*8®*  . 

saidgcKxls  and  chattels  on  board  thereof,  afterwards,  to  wit,  on,  &c.  {day 

onival^  or  about  it)  did  arrive  at,  &c«  aforesaid,  and  although  the  said 

^tiff  vaa  then  and  there,  and  from  thence  continually  afterwards  ready  ' 

willii^,  and  offered  to  the- said  defendant  to  permit  and  suffer  him,  and 

then  and  there  require  the  said  defendant  to  take  and  unload  the  said  goods 

chattels  from  and  out  of  the  said  ship  or  vessel  in  ten  working  days  then 

following,  to  wit,  at,  &Q.  {venue)  aforesaid,  and  the  said  defendant  then 

there  had  notice  of  the  premises ;  yet  the  said  defendant,  well  knowing 

If  premises,  but  not  regarding  his  said  promise  and  undertaking,  but  con- 

and  intending  to*  injure  and  defraud  the  said  plaintiff  m  this  behalf, 

not  aor  would  <^u3e  the  said  goods  and  chattels  to  be  taken  and  unladen 
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▲oAiMiT   from  and  out  of  the  said  ship  or  vessel  in  ten  working  days  next  following  af- 
BT^wliQi  ^^  ^^^  notice  of  the  said  arrival  of  the  said  ship  or  vessel,  with  the  said  goods 
*  and  chattels  on  board  thereof  as  aforesaid,  at,  <tc.  ( venue)  aforesaid,  but,  on 
the  contrary  thereof,  he  the  said  defendant  wrongfully  and  injuriouslji  delayed, 
neglected,  and  omitted  to  take  aJH  unload  the  diiid  goods  and  chattels  from  and 
out  of  the  said  ship  or  vessel  for  a  great  and  unreasonable  time  after  the  ex- 
[  ♦368  ]  piration  *of  the  said  ten  days,  to  wit,  until  and  upon,  &c.  to  wit,  at,   &c. 
Xyenue^  aforesaid ;  whereby  the  said  plaintiiT.  during  the  time  aforesaid,  was 
not  only  deprived  of  the  use  of  the  said  ship  or  vessel,  and  of  all  the  profits 
and  emoluments  which  might  and  would  have  accrued  therefrom,  but  was 
thereby  also  hindered  and  prevented  from  taking  and  receiving,  in  and  on 
board  the  said  ship  or  vessel,  a  certain  large  quantity  of  [timber*,]  which  be, 
the  said  plaintiff  had  agreed  to  take  and  receive  in  and  on  board  of  the  said 
ship  or  vessel,. at aforesaid,  to  be  carried  and  conveyed  from afore- 
said, to  ,  for  certain  reward  to  be  therefore  paid  to  the  said  plaintiff,  and 

thereby  the  said  plaintiff  has  lost  and  been  deprived  of  divers  great  gams  and  * 

profits  which  he  might  and  would  otherwise  have  made  and  acquired  from  the 

Seocnd       use  of  the  said  ship  or  vessel,  to  wit,  at,  Ac.  {venue)  aforesaid.     And  whereas 

count  for    also,  heretofore  to  wit,  on,  &c.  at,  &c.  {ve?tue)  in  consideration  that  the  said 

IwidinK       plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant  had  re- 

T?itliin  a      ceived  on  board  of  a  certain  other  ship  or  vessel,  at aforesaid,  a  certain 

peosonablc  other  large  quantity  of  goods  and  chattels,  to  wit,    [100  pujicheons  of  whis- 
™®*          1^Q7>1  ^  he  carried  and  con\'tiyed  therein  by  the  said  plaintiff  to afore- 
said, for  the  said  defendant,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  that  he  the  said  defendant  would 
cause  the  said  last-mentioned  goods  and  chattels  to  be  tiken  and  unladen  from 
and  out  of  the  said  last-mentioned  ship  or  vessel  within  a  reasonable  time  next 
after  he  the  said  defendant  should  have  had  notice  of  the  arrival  of  the  said 
last-mentioned  ship  or  vessel,  with  the  said  goods  and  chattels  on  board  thereof, 
at,  &c.  aforesaicl,  and  that  the  same  goods  and  chattels  were  ready  to  be  de- 
livered to  him  from  on  board  of  the  said  ship  or  vessel ;  and  although  the  said 
plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
to  wit,  on  the  day  and  year  aforesaid,  did  carry  and  convey  the  said  last-men- 
tioned goods  and  chattels  to aforesaid,  for  the  said  defendant,  and  al- 
though the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
had  notice  of  the  arrival  of  the  said  last-mentioned  ship  or  vessel,  with  the 
said  laflt-mentioncd  goods  and  chattels  on  board  thereof,  at,  &c,  aforesaid,  and 
that  the  same  goods  and  chattels  were  ready  to  be  delivered  to  him  from  on 
board  of  the  said  last-mentioned  ship  or  vessel :  and  although  a  reasonable 
time  since  the  said  defendant  had  notice,  as  last  aforesaid,  for  him  to  cause  the 
f  *8U9  ]  said  last-mentioned  goods  and  chattels  to  ^be  taken  and  unladen  from  and  out 
of  the  said  last-mentioned  ship  or  vessel  hath  long  since  elapsed ;  and  the  said 
plaintiff  was,  during  all  that  time,  ready  and  willing  to  deliver  the  said  last 
mentioned  goods  and  chattels  to  the  said  defendant,  to  wit,  at,  Ac.  yet  the  said 
defendant,  well  knowing  the  premises,  but  not  regarding  his  said  promise  and 
undertaking  last-mentioned,  and  contriving  and  intending  to  injure  and  defraud  . 
the  said  plaintiff  in  this  respect,  did  not  nor  would,  witiiin  such  reasonable 
time  as  aforesaid,  cause  the  said  last-mentioned  goods  and  chattels  to  be  taken 
or  unladen,  from  and  out  of  the  said  last-mentioneii  ship  or  vessel,  but,  on  the 
contrary  thereof,  he  the  said  defendant  wrongfully  and  injuriously  delayed 
and  neglected,  and  omitted  so  to  do,  for  a  great  and  unreasonable  length  of 
time,  to  wit,  until,  &;c.  to  wit,  at,  &c.  {venue}  whereby  th^  said  plaintiff  was, 
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iringall  that  time  aforesaid,  not  only  deprived  of  the  use  of  the  said  last-  ^^^^^'^ 
itioned  ship  or  vessel,  and  of  all  the  profits  and  emoluments  which  might  by  watee. 
irould  otherTvise  have  accrued  therefrom,  but  was  thereby  also  hindered 
prevented  from  taking  and  receiving  in  and  on  board  of  the  said  last-men- 
ship  or  vessel,  a  large  quantity  of  tibber  {as  m  the  last  count  from 
asterisk*  to  the  end, — [Add  two  counts  for  demurrage^  as  ante,  64 , 
two  caunls  for  use  of  skip,  ante,  60,  and  account  stated  and  breach,] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  Ac.  in  consideration  that  On  a  pro- 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  I5*^'*^ji 
Id  take  and  receive  on  board  a  certain  ship  or  vessel  of  the  said  plaintiff,  would  take 

parts  beyond  the  seas,  to  wit,  at ,  divers,  to  wit,  [six  masts,]  and  carry  on  boarf 

convey  the  same  in  and  on  board  of  the  said  ship  or  vessel  from ^*^  T^®*^ 

said  to ,  and  for  the  said  defendant,  for  freight  and  reward  to  the  ^asts  of 

plaintiff  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  the  defend- 
fiuthfally  promised  the  said  plaintiff  that  the  said  fmastsl  might  be  law-  ^°*'  ^^*^ 

imported  from aforesaid  to  Great  Britain,  and  that  he  the  said  de-  them  from 

t  would  clear  the  same  from  the  said  ship  or  vessel  within  a  reasonable  oporto  to 
next  after  the  arrival  of  the  said  ship  or  vessel  at  London  aforesaid  :  and  ^pd*5^"» 
said  plaintiffinfact  saith,  that  he,  confiding  in  the  said  promise  and  under-  undertook 
^  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  afore-  they  might 
at,  &c.  (venue)  take  and  receive  the  said  [masts]  on  board  the  said  ship  ]^  ^*^^^^ 

♦vessel,  and  carried  and  conveyed  the  same  frt)m aforesaid  to  London  r^ro^A  i 

id,  and  on  the  terms  aforesaid  ;  and  the  said  ship  or  vessel,  with  the  l     ^''^  J 
masts  on  board  thereof,  afterwards,  to,  wit,  on  the  day  and  year  aforesaid, 
at  London  aforesaid,  and  the  said  plaintiff  was  then  and  there  ready 
willing  to  deliver  the  same  to  the  said  defendant ,  whereof  he  then  had  no- 
to  wit,  at,  Ac.  {venue)  aforesaid  ;  yet  the  said  defendant  not  regarding 
said  promise  and  undertaking,  but  contriving  and  intending  to  injure  and 
ve  the  said  plaintiff  in  this  behalf,  did  not  nor  would  .take  and  clear 
said  masts  from  the  said  ship  or  vessel  within  a  reasonable  time  next  after 
arrival  of  the  said  ship  or  vessel  at  London  aforesaid,  but  wholly  neglect- 
refused  so  to  do,  for  a  great  and  unreasonable  length  of  time,  to  wit, 

&c.  until  the day  of ,  during  all  which  time  the  said  plaintiff 

md  was  deprived  of  the  use  of  the  said  ship  or  vessel,  and  all. the  profits 
advantages  which  he  might  and  otherwise  would  have  derived  and  acquir- 
the  use  of  the  said  ship  or  vessel,  to  wit,  at,  &c.  {venue)  aforesaid  ; 
the  said  plaintiff  further  saith,  that  the  said  defendant  further  disregard- 
liis  said  promise  and  undertaking,  craftily  deceived  and  defrauded  the  said 
^  in  this,  to  wit,  that  the  said  masts  could  not  be  legally  imported  from 
aforesaid  to  Great  Britain  aforesaid,  and  by  reason  thereof,  after  the  ar-   • 

of  the  said  ship  or  vessel  with  the  said  masts  on  board  thereof,  at, 

ad,  to  wit,  on,  Ac.  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel,  and 

Jd  masts  became  and  were  liable  to  be  seized  as  forfeited  to  our  said  lord 

ang,  and  being  so  liable,  tne  same  were  thereupon  lawfully  seized  {j))  as 

so  forfeited  as  aforesaid  ;  and  the  said  ship  or  vessel  was,  by  reason 

►f,  kept  and  detained  from  the  said  plaintiff  for  a  long  time,  to  wit,  until 

—  day  o{ during  all  which  time  the  said  plaintiff  lost  and  was  de- 

of  the  use  of  the  said  ship  or  vessel,  and  of  all  the  profits,  gains,  and 
i  which  he  might  and  would  have  derived  and  acquired  therefrom ; 

(  p)  As  to  this  averment,  see  7  T  R.  171. 
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AOAixsT  and  also;  by  reason  thereof,  he  the  said  plaintiff,  in  order  t^  regain  the 

w  *watkL  ^^^^  ^^  ^^^  ^^^  ®^^P  ^^  vessel,  afterwards,  to  wit,  on  the day  of 

was  forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of  money,  to  wit.  the 

I  #871  T  sum  of  £ — ;  and  also,  by  reason  of  the  premises,  the  said  plaintiff  otherwise 
sustained  great  trouble  and  expetse,  to  wit,  an  expense  of  *X —  in  and  about 
endeavoring  to  regain  the  possession  of  his  said  ship  or  vessel,  at,  £c.  (^ventui) 
aforesaid. — [Add  a  count  for  freight,  as  ante,  61 ;  money  counts,  and  ac- 
count stated.^ 


AOAlJfST 
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Against  an 
attorney, 
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gently con- 
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cause  to 
triM  with- 
out proper 
'  evidence 

[  *372  ] 
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For  that  whereas  heretofore,  to  wit,  on,  &c,  {day  of  retainer,  or  about  it,) 
at,  &c.  {^venue)  in  consideration  that  the  ^said  plaintiff,  at  the  special  instanoe 


{q)  See  other  forms,  2  Went.  290  to  307; 
also  for  forms  againift  other  agents,  ante,  812 
to  351.  For  the  law  reiatina:  to  the  liabilities 
of  attornies,  see  Tldd,  9th  edit.  85,  &c.;  (and 
the  more  recent  deciitions,  2  Chit  Oen.  Pract. 
82  to  85;  and  sea  form  against  an  attorney 
for  not  instructing  counsel  to  defend  an  action, 
8  Bam.  k  Adol.  350.) 

In  ordinary  cases,  if  an  attorney  be  deficient 
in  skill  or  care,  by  which  a  loss  arises  to  his 
client,  he  is  liable  to  a  special  action  of  aasump- 
■it,  or  action  on  the  caae  for  damages.  2  Wila. 
825;  4  Burr.  2061.  1  Saund.  312.  n.  2;  8  J. 
B.  Moore,  340.  1  Bing.  347,  S.  C;  Tidd.  9th 
edit  85.  As  for  neglecting  to  have  a  material 
witness  in  court,  whereby  plaintiff  was  nou-«uit- 
ed  <4  B.  &  A.  202);  for  neglecting  to  charge 
a  defendant  (a  prisoner)  in  execution,  whereby 
the  defendant  was  superseded,  or  for  not  declar- 
ing in  due  time.  (2  WUs.  325;  4  Burr,  2061 ;) 
or  for  not  entering  and  docketing  a  judgment 
in  due  time,  (1  Stra.  639;  Sugd.  Vend,  k 
P.  81);  and  an  attorney  employed  to  invest 
money  on  a  copyhold  security  is  liable,  if  the 
srcurity  be  invalid  and  insufficient,  (4  J.  B. 
Moore,  5P8.)  Post,  879;  and  an  attorney  xf^. 
lying  on  a  mere  partial  extract  of  a  will,  where 
his  client  advanced  money  on  it,  is  liable,  if 
the  client  did  not  take  the  responsibility  on 
hhnself.— 8  Stark.  154;  1  D  &  R.  C.  N.  P.  80. 
B.  C.  And  a  jury  may  find  an  attorney  guilty 
of  negligence,  if  he  omit  to  notice  conveyances 
and  deeds,  in  laying  an  abstract  before  a  con- 
veyancer, and  instead  of  leaving  the  whole  case 
to  counsel,  choose  to  draw  his  own  conclusions, 
which  arc  incorrect,  8  B.  &  Cres.  799;  5  D. 
&  B.  587,  S.  C. 

But  an  attorney  ia  not  liable  unless  for  gross 
negligence  or  ignorance,  and  if  he  acted  to  the 
best  of  his  skill,  and  with  a  bona  fide  and 
moderate  degree  of  attention  he  would  not  be 
liable,  2  Wils.  325;  5  Burr.  2060;  8  B.  &  Cres. 
788,  742;  5  D.  &  R.  035,  638,  S.  C;  1  Ry.  &. 
Mo.  317;  2  C.  &  P.  113,  S.  C.  Thercfore  heU 
not  liable  for  a  mistake  in  a  nice  point  of  prac- 
tice, arising  on  the  doubtful  meaning  of  a  rule 
of  court  8  B.  &  Cres.  788;  5  D.  &  R.  635, 
S.  C.  And  where  an  attorney  took  the  advice 
of  counsel,  who  advised  him  certain  proo& 
were  unneoenary,  whereby  for  the  non-produc- 


tion of  them  plaintiff  was  nonsuited,  the  at- 
torney was  held  not  liable.  6  Bingh.  400.  Hb 
will  not  be  liable  to  an  action  for  not  filing  a 
plea  of  non-joinder  in  abatement  when  in- 
strudted  so  to  do,  merely  for  defay.  (1  Campfai 
176;  2Salk.  515);  nor  is  he  liable  for  n^li* 
gence  in  conducting  a  suit  against  excise  o^ 
ficers  fo^  a  seizure,  If  it  appear  that  such  seiz- 
ure was  lawful.  (I^ake's  Rep.  162);  and 
though  it  is  now  fully  settled  (by  1  New  Sep. 
214.)  that  the  grant  or  assignment  of  an  an- 
nuity is  void,  unless  the  trusts  in  the  annui^ 
deeds  are  not  stated  in  the  memorial,  yet  the 
omission  of  such  a  recital  before  this  doctrine 
was  established  is  not  such  negligence  ss  to 
render  an  attorney  answerable.  (3  Campb. 
17,  19.) 

An  attorney  retained  to  do  a  particular  act, 

and  also  directed  to  do  the  needftil,  is  author- 

iied  to  take  such  steps  as  have  immediate  rs- 

lation  to  the  act  for  which  he  is  specially  r»- 

'  tained.     (4  Esp.  75.) 

An  attorney,  in  the  exercise  of  bis  general 
authority  may  defend,  but  not  institute  a  soit 
(8  Men V.  12.) 

The  question  of  negligence  is  for  the  opinion 
of  the  jury.  (4  B.  &  A.  202.)  If  diligeoee 
would  have  been  ineffectual,  the  defendant 
must  prove  it     (2  Chit  Re^.  311.) 

As  to  the  liability  of  attornies,  &c.  without  t»- 
ward,see5T.  R.  143;  7T.R.  171;  1  H.Bla.l5a 

The  court  will  in  some  instances,  older  an 
attorney  to  pay  costs  to  his  own  client  for  neg- 
lect (Say.  Rep.  50,  172;  8  Taunt  4S4;  Tkld, 
9th  edit.  85,  6),  or  to  the  opposite  party  for 
vexatious  and  improper  conduct.  (2  Burr. 
654;  Hull,  on  Costs,  482,  &c;  4  T.  R.  371b. 
3  Tuunk  492;  I  Chit  Rep.  44,  80;  Tidd,  9tli 
edit  8<i;  4  Taunt  191.)  It  is  not  usual  how- 
ever for  the  court  to  interfere  in  a  summaiy 
way  for  a  mere  breach  of  promise,wbere  there  if 
Dothing  criminal  (2  Wils.  871),  or  on  accoimt 
of  negligence  or  unskilfulneas,  (4  Burr.  2069; 
2  ]Mi\.  Rep.  780,)  except  it  be  very  gross  (S«/. 
50,  169,)  or  for  the  misconduct  of  an  attorney 
independent  of  his  profession,  (Tidd,  86,)  as  to 
when  court  will  in  a  summary  way  compel  an 
attorney  to  execute  his  trust,  (4  B.  &  A.  47;  2 
Chit  Rep.  68;  1  Bing.  91;  7  J  B.  Moore,  424; 
and  see  Airther,  Tidd,  9th  edit  87.) 
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[leqnest  of  the  said  defendant  had  then  and  there  retained  (r)  and  employed 
sud  defendant  as  an  attorney  of  the  court  of  our  said  lord  the  king,  before 
king  himself,  (^)  to  prosecute  and  conduct  a  "^certain  action  of  (trover)  in 
same  court,  'by  and  at  the  suit  of  the  said  plaintiff,  against  one  £.  F.  for 
_  away  and  converting  to  his  own  use  ctrtain  goods  and  chattels,  claimed 
liim  the  said  plaintiff,  to  be  his  own  proper  goods  and  chattels  (/),  for  cer- 
leaaonable  fees  and  reward  (?<),  to  be  therefore  paid  by  the  said  plaintiff,  to 
said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
Ly  promised  the  said  plaintiff  to  prosecute  and  conduct  the  said  action  in  a 
r,  skilful,  and  diligent  manner.  Nevertheless  the  said  defendant,  not 
J  his  said  promise  and  undertaking,  but  contriving  and  intending  to 
and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  prosecute 


AQAXKBT 
ATTOUmS. 


tration. — The  plaintiff  may  frame  his 
in  assoinpait  or  case  for   the  breash  of 
tee  ante,  toL  i.  90,  129.     In  some  cnses  . 
form  of  action  would  be  most  prefer- 
forms  in  case,  post,  669.    To 
dtt  case  oat  of  the  Suitute  of  Limitations, 
I,  according  to  the  late  case  in  6  B.  & 
239;  8   D.  &  R.  14,  S.  C.  immaterial, 
the  plaintiff  declares  in  assumpsit,  or 
iir  the  breach  of  promise  or  breach  of 
arises  when   the  defendant  is  guilty  of 
lact  or  negligence,  and  it  is  perfeot- 
~  when  tiie  consequences  of  such 
tact  are  discoTered;  and  see  3  B.   & 
€26.     The  cases  in  4  J.  B.  Moore,  508, 
iB,&B.  73,  S.  C;  4  Esp.  18,  20;  16 
215,  are  somewhat  to   the  contrary,  but 
»Te  caae  may  be  considered  as  maintain- 
most  correct  doctrine. 

Qsual,  it  is  not  necessary  nor  advis- 
>  aUege  that  the  party  against  whom  the 
w«8  depending,  was  indebtcil,  &c.  and 
plaintiff,  though  unnecessarily,  set  out 
proceedings  igfrhich  the  defendant 
in^,  he  must  stole  them  with  accTira- 
*s  Rep.  11 D;  what  a  variance,  sec 
Bep.  726,  7;  Peak.  Rep.  119. 
declaration  may  be  without  any  induce- 
and  maj  commence  with  the  statement 
t's  retainer;  without  stating  any 
2  Chit  Rep.  311;  5  T.  R.  143; 
Rep.  237;  4  J.  B.  Moore,  532.    It  is 
iry  to  show  of  what  court  the  de- 
an attorney,  Peake's  Rep.  287; 
plaintiff  does  state  it,  he  must  prove 
Bep.    811.    It  is  best  merely  to 
•tibat  plaintiff  retained  defendant  as  an  at- 
abore. 
IB  general  proper,  at  least  in  one  count, 
generally  on  the  duty.     Rep.  temp. 
r.  30'i.     In  some  cases  it  is  advisable  to 
filte  pirticolar  act,  which  it  was  the  duty 
liptfiidaut  to  perform,  and  which  allega- 
be  intftKlaced  in  the  following  way, 
:h  it  wa6  the  duty  of  the  said  C. 
by  yirtae    of  the  siid  retainer, 
iMMf  nromise  and  andcrtaking,  to,  &c.*' 
the  particular  duty,)  and  then  pro- 

'Wiliertatemeiitof  the  consideiation  for 


ialthoiigl 
i4ffandj 


Where  the  proceedings  in.  a  former  act'on 
form  the  ground  work  of  the  present  one,  sujh 
proceedings  must  be  produced,  though  all  the 
papers  are  in  the  hands  of  the  defendant,  who 
has  had  notice  to  produce  them.  1  Esp.  Bep. 
899. 

(r)  This  is  sufficient  without  stating  a  con- 
sidenvtion,  the  defendant  being  stated  to  have 
been  retained  as  an  attorney.  2  Chit  Rep. 
811;  5  T.  K  148.  In  a  late  case,  where  a  dec- 
laration in  assumpsit  alleged,  that  in  conside- 
ration the  plaintiff  would  retsdn  and  employ 
defendants  to  lay  out  a  sum  of  money  4n  the 
purchase  of  an  annuity,  they  undertook  to  do 
their  duty  in  the  premises;  that  plaintiff  did 
retain  and  employ  them,  but  defendants  did 
not  do  their  duty  in  the  premises,  but  on  the 
contrary,  took  insufficient  security  for  the  pay- 
ment of  the  annuity,  whereby  plaintiff  lost 
the  money,  it  was  held,  on  motion  in  arrest^  of 
judgment,  that  the  count  was  bad,  inasmuch 
lis  it  did  not  state  that  any  reward  was  to  be 
paid  to  the  defendants,  or  that  they  were  em- 
ployed in  any  particular  character,  so  as  to 
make  them  responsible  for  taking  a  bad  securi- 
ty, although  not  guiltyof  negligence  or  dishon- 
esty, 4  B.  &  C.  845;  6  D.  &  R.  488,  S.  C. 
Other  counts,  in  the  same  declaration,  alleged, 
that  tlie  defendants,  at  the  time  when  they  lent 
the  money,  knew  that  the  security  was  insuffi- 
cient, but  did  not  allege  that  the  plaintiff  had 
sustained  any  damage — semble,  on  that  ground 
those  counts  were  held  insufficient.  Id.  In  a 
prior  case,  in  2  Bing.  464;  10  J.  B  Moore,  183, 
S.  C.  a  count,  stating  that  the  plaintiff  had  re- 
tained defendant,  at  his  request,  to  lay  out  700/. 
in  the  purchase  of  an  annuity,  that  defendant 

S remised  to  lay  it  out  securely,  that  plaintiff 
elivered  the  money  to  him  for  that  purpose, 
and  that  defendant  laid  it  out  insecurely;  it 
was  held,  after  verdict,  that  the  consideration 
for  the  defendant's  promise  was  sufficiently 
stated. 

(«)  This  need  not  be  stated,  Peak.  Rep.  237, 
if  it  be  stated  it  must  be  proved;  2  Chit.  Rep. 
811,  though  defendant  plefid  as  attorney  of  the 
court,  Id.  and  a  bill  for  business  done  is  not 
evidence  that  the  party  was  an  attorney  of  that 
court.  Peake's  Rep.  ;286;  4  T.  R.  866. 
(0  See  ante,  871,  note, 
(u)   See  ante,  872,  nota 
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AGAINST  or  conduct  the  Baid  action  in  a  proper,  sl^ilful,  or  diligcait  manner,  btut  on  tim 
▲TT0BRIS8.  ^jQj^^j^ry  thereof,  prosecuted  and  conducted  the  same  action  to  trial  in  so  iio- 
proper,  unskilful,  and  negligent  a  manner,  [in  not  having  a  certain  instrument 
before  then  prepared  bj  the  said  defendant,  and  purporting  to  be  a  sale  and 
assignment  of  the  said  goods  and^  chattels,  by  the  said  £.  F.  to  the  plainti^ 
stamped,  according  to  law,  so  that  the  same  might  have  been  given  in  eTidence 
on  the  said  trial  of  the  said  action,]  that  the  said  plaintiff,  by  the  said  neglect 
and  default  of  the  said  defendant  in  that  behalf,  was  hindered  and  prevented 
from  giving  the  same  instrument  in  evidence  upon  the  trial  of  the  said  cause, 
and  by  reason  thereof,  was  afterwards,  to  wit,  on,  &c.  {day  of  nofisuii,  or 
about  il)  at,  &c.  {^vejiue^  aforesaid,  compelled  to  suffer  himself,  the  said  plain- 
tiff,  to  be  non-suited  in  the  said  action,  whereby  he  the  said  plaintiff  was  nol 
only  hindered  and  prevent^  from  recovering  his  damages  from  the  said  E.  F. 
by  reason  of  his  taking  away  and  converting  the  said  goods  and  chattels  as 
aforesaid,  but  hath  also  been  forced  and  obliged  to  pay,  and  hath  paid,  to  tlie 
said  E.  F.  a  large  sum  of  money,  to  wit,  thd  sum  of  X —  for  his  costs  and  char- 
ges in  and  about  his  defence  of  the  said  action ;  and  hath  also  paid  to  the  ' 
said  defendant  another  large  sum  of  money,  to  wit,  the  sum  £ —  for  his  costs 
and  charges  for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  &c. 
{yoiite)  aforesaid. — \Add  such  other  special  counts  as  may  be  applicable  fo 
the  case,  and  a  general  count,  as  in  next  form.] 


{  *  374  ]       *  And  whereas  also,  heretofore,  to  wit,  on,  &c.  {day  of  retainer  or  about 
General       ji^  ^^^  fj^Q  {ve?tue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  ibe 
ogainst  an  Special  instance  and  request  of  the  said  defendant,  had  then  and  there  letiiin- 
attorney,     cd  and  employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord 
for  inipro-  the  king,  before  the  king  himself,  for,  if  iti  C.  P,  instead  of  the  words 
ductmg*  on  "  hefore  the  king,"  say  *'  of  the  bench,'']  to  prosecute,  conduct,  and  manage, 
action,        a  Certain  action  in  the  said  court,  by  and  at  the  suit  of  the  said  plaintiff  against 
whereby      q^^  jj.  F.  for  the  recovery  of  a  certain  sum  of  n.oney,  to  wit,  the  sum  of  £ — 
did  not  re-  (*^^^^  enough)  then  alleged,  and  claimed  by  the  said  pl^itiff  to  be  due  and 
cover  in  it.  owing  to  him  from  the  jfaid  E.  F.  [or,  if  not  for  a  dcbWlut  for  damages, 
say,  *•  for  the  recovery  of  certain  damages  amounting,  to  wit,  to  the  sum  of 
£ —  {state  enough)  then  and  there  alleged  and  claimed  by  the  sjud  plaintiff 
to  have  been  sustained  by  him  by  reason  of  certain  acts  and  wrongs  before 
then  done  and  committed  by  the  said  E.  F.  to  the  said  plaintiff's  damage"] 
for  fees  and  reward  to  the  said  defendant  in  that  behalf  {w),  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  prosecute,  conduct,  and  manage,  the  said  action  with  due  and  proper  care, 
skill,  and  diligence ;  yet  the  «aid  defendant,  not  regarding  his  said  promise 
and  undertaking,  did  not  nor  would  prosecute,  conduct,  and  manage,  the  said 
action  with  due  and  proper  care,  skill,  and  diligence;  and  on  the  contrary,  bj 
reason  of  the  said  defendant's  conducting  and  managing  the  said  action  in  a 
careless,  un.skilful,  undue,  and  improper  manner,  and  forthe  want  of  due  and 
proper  care,  skill,  and  diligence  in  that  behalf,  the  said  action  afterwards,  to 
mit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {vcfiue)  aforesaid,  became 
and  was  rendered  wholly  abortive  and  of  no  avail,  and  the  said  plaintiff  then 
and  there  was  forced  and  obliged  to  be,  and  he  then  and  there  was  nonsuited 
{or  if  a  verdict  found  against  him  or  otherwise^  state  the  fact  shortly  ac- 
cordingly), whereby^  the  said  plaintiff  was,  and  hath  been  hitherto,  not  only 

(w)  See  4  B.  &  C.  845;  6  P.  &  R.  S48,  S.C,  ants,  872,  note  (r). 
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hindered  and  prevented  from  recovering  his  said  debt  (or  damaffes")  from  the  agaihot 
said  E.  F.  but  is  likely  to  lose  the  same,  and  also  hath  been  forced  and  obliged 
to  incur  and  pay  and  hath  incurred  and  paid  to  the  said  E.  F.  a  large  sum,  to 
wit,  the  sum  of  X —  {state  enou(/h)  for  his  costs  and  charges  in  and  about  his 
defense  to  the  said  action,  and  hath  also  incurred  and  paid  to  the  said  de- 
fendant another  large  sum,  to  wit,  the  sum  of  £ — for  the  said"  plaintiff's 
costs  and  charges  in  and  about  the  prosecuting  and  conducting  the  said  action, 
to  wit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  retainer,  or  about  it)  ^^^^^  ^ 
at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  for^not^ob- 
and  request  of  the  said  defendant  would  retain  and  employ  the  said  defendant  toining 
as  an  attorney  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  Ju<Jg»n«n* 
[or,  if  in  C  P.  instead  of  the  words  "  before  the  king  himself,"  say  *•  of  h^^ght 
the  Bench,"]  to  prosecute  and  conduct  an  action  in  the  same  court,  by  and  at  to  have 
the  snit  of  the  said  plaintiff  against  one  E.  F.  for  the  recovery  of  a  large  sum  ^o»«(*)- 
of  money,  which  he  the  ssdd  plaintiff  then  and  there  claimed  to  be  due  and 
owing  to  him  (y),  from  the  said  E.  F.  for  certain  reasonable  fees  and  reward 
{z),  to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  prosecute  and  conduct  the  said  actionin  a  proper,  skilful,  and  dili- 
gent manner ;  and  although  the  said  plaintiff,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {vefiue)  aforesaid,  retain  and  employ  the  said  defend- 
ant as  such  attorney  aforesaid,  to  prosecute  and  conduct  the  said  action  on 
the  terms  aforesaid ;  and  the  said  defendant  then  and  there  accepted  the  said 
retainer  and  employment,  and  under  and  by  virtue  thereof,  afterwards,  lo  wit, 

in Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  as  the 

attorney  of  and  for  the  said  plaintiff  commenced  an  action  for  the  recovery  of 
the  said  sum  of  money  at  the  suit  of  the  said  plaintiff  against  the  said  E.  F. 
in  the  said  court,  and  although  the  said  defendant  could  and  might,  in  case 
he  had  prosecuted  the  said  action  with  due  diligence  and  dispatch,  have  ob- 
tained final  judgment  there  for  the  said  plaintiff  in  . Term,  in  the 

year  aforesaid,  to  wit,  at.  &c.  {venue)  aforesaid ;  yet  the  said  defendant,  well 
knowing  the  premises,  but  not  regarding  his  duty  as  such  attorney,  nor  his 
said  promise  and  undertaking,  but  contriving  and  craftily  and  subtly  intend- 
ing, wtongfully  and  unjustly,  to  delay  and  injure  the  said  plaintiff  and  to  de- 
prive him  of  the  means  and  opportunity  of  recovering  the  said  sum  of  money, 
did  not  nor  wpuld  (although  often  requested  so  to  do),  prosecute  the  said  ac- 
tion with  due  diligence  and  dispatch,  but,  on  the  contrary  thereof,  he  the  said 
defendant  so  carelessly,  negligently,  and  improperly  behaved  and  conducted 
himself,  in  and  about  the  prosecution  of  the  said  action,  that  by  and  through 
the  carelessness,  negligence,  delay  and  improper  conduct  of  the  said  defendant 
in  that  behalf,  the  said  defendant  did  not  obtain  final  judgment  in  the  said 

action  for  the  said  plaintiff  until  afker  the  said Term,  to  wit,  until 

Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  whereby  he 

the  said  plaintiff  was  greatly  prejudiced  and  injured,  and  has  lost  and  been 
deprived  of  the  means  and  opportunity  of  recovering-  the  said  sum  of  money, 

(jr)  See  note,  ante,  371.  dae.    Peake's  Rep.  119 

iy)  See  the  propriety  of  th»  aUegfeiticn,  in-         (ir)   See  note,  ante,  871. 
•tead  of  a  positire  averment  of  the  debt  being 
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▲oAniT   to  Tvit,  at,  &c,  (venve)  aforesail — [Add  count  trpcn  an  executed  consider- 
▲TTOKNiEs.  ^^y^,j^  ^,|j  ^^^f^  Qi/icr  counts  as  the  case  may  requireJ] 

Against  an      For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
attornej     undertaking  of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action 
putUDg  in  ^^^  ^^^  commenced,  and  was  depending  in  the  court  of  our  said  lord  the  king, 
baiUwhere-  of  the  bench  [or  if  in  K,  B,  visteadqfthe  words  ^*  of  the  Bench,"  say  *'  he- 
^y»^«riff    fore  the  king  himself,"]  at  Westminster,  by  and  at  the  suit  of  one  R    F. 
and  p]^.   <^g^i^^  ^^^  Bsiid  plaintiff,  and  the  said  plaintiff  had  been  and  was  arrested  by 
tiff  (de-      the  sheriff  of  the  county  of  -: — ,  in  the  said  action,  under  and  by  Yirtue  <^a 
fendont       certain  writ  of  our  said  lord  the  king,  to  wit,  a  writ,  called  {set  out  s/utrtlf 
MtiosO^as  ^^^  ^'''^  i^ius,}  a  capias  ad  respondendum,  returnable  in  the  said  court  of  the 
obliged  to    bench,  in  eight  days  of  St.  Hilary,  to  wit,  at,  &c.  {venue).     And  thereupoo 
pay  debt     heretofore,  to  wit,  on,  &c.   {day  of  retamer^  or  about  it)  at,  4c.    {venm) 
(a).           aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  retain  and  employ  the  said  defendant  as  his 
attorney,  to  defend  the  said  action  {b)  for  the  said  plaintiff^  for  certain  reason-  ' 
able  fees  and  reward  (c)  for  the  said  plaintiff,  to  the  said  -defendant,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  perform  his  duty  as  such  attorney  for  the  said  plaintiff  in  and  about 
the  defense  of  the  said  action ;  and  the  said  plaintiff  in  fact  saith,  that  he,  coa- 
fiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  re- 
tain and  employ  the  said  defendant  as  his  attorney,  to  defend  the  said  actioD 
for  the  said  plaintiff,  for  certain  reasonable  fees  and  reward  to  be  therefore 
paid  to  the  said  defendant ;  and  although  afterwards,  to  wit,  at  the  return  of 
the  said  writ,  according  to  the  course  and  practice  of  the  said  court,  it  became 
and  was  the  duty  of  the  said  defendant,  as  such  attorney  as  aforesaid,  to  put  in 
bail  in  due  time  for  the  said  defendant  in  the  said  action,  with  the  [prothonota- 
ries]  of  the  said  court,  yet  the  said  defendant  not  regarding  his  said  duty  in 
that  behalf,  nor  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 
according  to  the  course  and  practice  of  the  said  court,  in  due  time  put  in  boil 
for  the  said  defendant  in  the  said  action,  with  one  of  the  [prothonotaries]  of 
the  said  court,  but  wrongfully  and  injuriously  wholly  neglected  so  to  do,  by 
means  whereof  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit, 
on,  &c.  {any  day  before  title  of  declaration)  at,  &c.  {venue)  the  said  aherifl 
of ,  as  such  sheriff,  and  as  having  so  arrested  the  said  defendant  aa  afore- 
said, was  called  upon,  and  forced  and  obliged  to  pay  to  the  said  E.  F.  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  £ —  as  and  for  the  amount  of  the  debt 
and  costs  of  the  said  action,  and  also  by  means  of  the  premises,  the  said  plsiin- 
tiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {ventte)  was 
forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  sheriff  of 
[Middlesex]  the  said  sum  of  Ji —  in  order  to  prevent  proceedings  being  had  by 
and  on  behalf  of  the  said  sheriff,  upon  a  certain  bail-bond  before  then  made 
and  given  by  the  said  plaintiff  with  two  other  persons  as  his  sureties,  to  the 
said  sheriff  upon  the  said  arrest,  and  also  by  reason  of  the  said  neglect  and  de- 
fault of  the  said  defendant  he  the  said  plaintiff  was  put  to  great  costs  and 
charges,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in 

(a)  See  note,  ante,  871.  then  state  It  so  aocordingly. 

\b)  U  the  retainer  was  only  to  pat  in  bail,         {t)  See  note,  ante,  372. 
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nd  about  the  €Bdeavormg  to  resist  and  avoid  the  payment  of  the  said  sum  of 
tr- ;  and  abo  thereby  he  the  said  plaintiff  was  deprived  of  the  means  and  op- 
inrtanity  of  preventing  the  payment  of  the  supposed  debt  claimed  to  be  re- 
;  ttvered  in  the  said  action,  and  also  of  the  means  and  opportunity  of  recover- 
;  ing  the  costs  of  his  ^defense  of  the  said  action,amounting,  to  wit,  to  the  sum  of  [  4^875  ] 
jt-^  and  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  injurr 
tlaiid damnified,  to  wit,  at,  &c.  (venue)  aforesaid. — {Add  one  or  more  counts 
mtke  oaae  may  suggest,  and  a  general  count  as  in  the  form,  post,  3S7.] 

:    For  that  whereas,  at  the  time  of  the  making  of  the  promise  and  undertaking  Againgt  an 
af  the  said  defendant  hereinafter  next  mentioned,  a  certain  action  had  been  ^torney, 
-lommeQced  and  prosecuted,  and  was  then  depending,  by  and  at  the  suit  of  one  pJt^g  i^ 
ri.¥.  against  the  said  plaintiff,  in  the  court  of  our  said  lord  the  king,  of  the  a  suffioient 
kench  (or  if  in  K.  B.  instead  of  the  words  ''  of  the  bench,"  say,  "  before  the .  plc?  *«  «« 
Jdng  himself,'*)  at  Westminster,  in  the  county  of  Middlesex,  for  the  recovery  ^y^  j^^ 
'  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  at  the  time  of  his  said  defended 
m and  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  forpiain- 

by  the  Aiid  E.  F.  to  be  due  and  owing  to  him  from  the  said  plaintiff, 
wit,  at,  &c.  {venue)  aforesaid,  and  thereupon  heretofore,  to  wit,  on,  &g, 
<^f  retainer  or  about  it)  at,  <&c.  {venue)  aforesaid,  in  consideration  that 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
and  there  retained  and  employed  the  said  defendant  (he  then  and  there 
as  ail  attorney  of  the  said  court,  at  Westminster  aforesaidV  as  such  at- 
7,  to  defend  the  said  action  for  the  said  plaintiff  he  the  said  aefendant  un- 
k,  and  then  and  there  faithfully  promised  the  said  plaintiff,  to  use  due  and 
*  care  and  diligence  in  and  about  the  defending  the  said  action  for  the  said 
intiil^  and  although  such  proceedings  were  thereupon  had  in  the  said  action, 
t  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  it  became  and  was 
doty  of  the  said  defendant,  under  and  by  virtue  of  his  said  retainer,  and 
■said  promise  and  undertaking,  upon  using  due  and  and  proper  care  and  dili- 
in  that  beha.lf,  to  file  or  deliver  a  proper  and  sufficient  plea  to  a  certain 
hiation,  then  and  there  delivered,  in  the  said  action  on  the  behalf  of  the 
E.  F. ;  nevertheless  the  said  defendant,  not  regarding  his  said  promise 
undertaking,  but  contriving  and  intending  to  injure  the  said  plaintiff  in 
behalf,  did  not  nor  would,  when  it  was  his  duty  so  to  do  as  aforesaid,  file  or 
iver  a  proper  or  sufficient  plea  to  the  said  declaration,  but,  on  the  contrary 
reof,  wholly  omitted  and  neglected  so  to  do,  and  by  reason  thereof^  and  by 
'throogh  the  want  of  the  said  defendant's  using  due  and  proper  care'^and  [  "^876  ] 
oce  in  that  behalf  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid, 
ent  by  defiinlt  was  signed  in  the  said  action  against  the  said  plaintiff,  and 
farther  proceedings  were  then  had  in  the  said  action,  that  afterwards,  to 
on,  ftc.  {day  of  signing  judgmerU)  it  was  considered  and  adjudged  in  and 
the  said  court  in  the  said  action,  that  the  said  £•  F.  sh6uld  recover  against 
lid  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ;  and  the  said 
tiff  WIS  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &;o. 
«e)  aforesaid,  forced  and  obliged  to  pay,  and  did  then  and  there  pay,  to 
said  E.  F.  the  said  sum  of  money  so  recovered  by  him  as  aforesaid,  and  al- 
by  means  of  the  premises  he  the  said  plaintiff  was  put  to  divers  costs  and 
in  and  about  his  endeavoring  to  defend  the  said  action,  amounting  in 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  and  hath  lost  and 
seen  deprived  of  the  means'  of  recovering  the  same  from  the  said  E.  F.  to  Vit, 
•*»  k%'  {v^mui)  aforesaid-— [^cW  the  following  catmt.] 
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▲GiiRST       ^^  whereas  also,  heretofore^  to  wit,  on,  Ac.  at,  <tc.  {venue)  aforeaaid,  in 
Second        consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request -of 
count,  for    the  said  defendant,  had  then  and  there  retained  and  employed  the  said  defen- 
not  ap-       dant  as  his  attorney,  to  defend  a  certain  other  action  then  depending  in  the 
I^'jPS      same  court,  by  and.  at  the  suit  of  the  said  £.  F.  against  the  said  plaintiff,  for  | 
Bufiering     the  recovery  of  a  certain  other  sum  of  money,  to  wit,  the  sum  of  £ —  theo  | 
judgmenL    claimed  to  be  due  and  owing  from  the  said  puuntiff  to  the  said  £.  F.  he  the 
said  defendant  undertook,  and  then  and   there  faithfully  promised  the  aii 
plaintiff  to  defend  the  said  action  in  a  proper,  careful,  and  diligent  manner, 
nevertheless  the  said  defendant,  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  did  not  nor  would  appear  to  defend  the  said  action  in  a  jiroper 
skillful,  and  diligent  manner,  but,  on  the  contrary  thereof,  so. carelessly  and 
negligently  conducted  himself  in  that  behalf,  that  afterwards,  to  wit,  on,  jte. 
judgment  by  default  was  signed  against  the  said  plaintiff  in  the  said  actioii,  and 
y  reason  thereof,  he  the  said  plaintiff,  afterwards,  to  wit,  on,  &c.  at,  &a  {ve- 
7iue)  aforesaid,  was  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to 
the  said  £.  F.  a  large  sum  of  money,  to  wit,  on,  &c.  to  wif,  at,  &c.  {venue) 
aforesaid,     [ll  may  be  as  well  lo  add  a  count  Wee  the  7iext.^ 


i 


[  ♦SiT  J      ♦And  whereas  also,  heretofore,  to  wit  on,  Ac.  {day  of  retainer  or  about 
General      ^7^  at,  &c.  {v€7iue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the 
a^h»t  an  ^P^^i^l  instance  and  request  of  the  said  defendant,  had  then  and  there  retain- 
attomey,     ed  and  employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord  the- 
for  impro-  king,  before  the  king  himself,  (or,  if  in  C,  P,  instead  of  the  words  ^'  before 
SucUnK^a"  ^^®  ^^^S  himself,"  say  **  of  the  bench,")  to  defend,  and  mana^  and  conduct 
defence  to    the  defence  to  a  certain  aetion,  before  then  brought  and  pending  in  the  said 
an  action,   court,  by  and  at  the  suit  of  one  E.  F.  against  the  said  plaintiff,  for  certain  al- 
di^iuUnt    ^^g^  claims  of  the  said  E.  F.  against  the  said  plaintiff,  for  fees  and  reward  {d) 
fiuled  in  it  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to  conduct  and  manage  the 
said  plaintiff's  defence  to  the  said  action,  with  due  and  proper  care,  skill,  and 
diligence,  yet  said  defendant  not  regarding  his  said  promise  and  undertaking, 
did  not  no  would  conduct  and  manage  the  plaintiff 's  defence  to  the  said  actioD, 
with  due  and  proper  care,  skill  and  diligence,  but  on  the  contrary,  by  reason 
of  the  said  defendant's  conducting  and  managing  the  said  plaintiff's  defence  to 
the  said  action  in  a  careless,  unskillful,  undue,  and  improper  manner,  and  for 
want  of  due  and  proper  care,  skill,  and  diligence,  in  that  behalf,  the  said  E. 
F.  afterwards,  to  wit,  on,  &c.  {day  ofjucU/ment  or  about  it)  at,  &c.  {venue) 
aforesaid,  obtained  a  judgment  in  the  said  action  against  the  said  plaintiff,  for 
the  sum  of  X —  {full  amount  of  judgment)  and  which  he  would  not  other- 
wise have  done  ;  and  the  said  plaintiff  was,  by  means  of  the  premises,  deprived 
of  the  means  of  his  defence  to  the  said  action,  and  the  said  plaintiff  hath  be- 
come liable  to  pay,  and  forced  and  obliged  to  pay  to  the  said  £.  F.  the  amount 
of  the  said  judgment,  and  hath  also  incurred  and  paid  to  the  said  defendant 
"^       another  large  sum,  to  wit,  the  sum  £ —  for  the  said  plaintiff 's  costs  and  char- 
ges in  and  about  the  defending  the  said  action,  to  wit,  at,  itc.  {venue), 

• 

f  *878  ]      ♦For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise 
Against  an  mul  uiiderta}cing   of  the  said  defendant  hereinafter  next  mentioned,  he  the 

attorney,  » 

(d)   See  note,  ante,  872. 
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(daintiff  had,  by  the  consideration  and  judgment  of  the  court  of  our   ^oauist 
IjVod  lord  the  king,  before  the  king  himself,  {or,  if  in  C.  P,  instead  of  the  ^"^^''™' 
wards  ''  before  the  king  himself,'^  say,  ''  of  the  bench,")  recovered  against  ft>r  xiot 
ioe  K.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — ;  and  the  said  E.  g^^i^g  » 
J,  then  was  a  prisoner,  at  the  suit  of  the  said  plaintiff,  for  the  said  sum  ^^^t, 
if  X—  upon  and  by.  virtue  of  the  said  judgment,  in  the  custody  of  the  mar-  in  a  former 
ibd  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  »ctio»»  to 
^ififi  C.  P,  say  "  of  the  warden  of  his  majesty's  prison  of  the  Fleet") ;  gj^^g^.  pep 
^^  the  said  E.  F.  was  then  endeavoring  to  obtain  his  discharge  from  the  week,  ;>er 
imprisonment,  in  pursuance  of  a  certain  Statute  made  and  passed  in  q^^od^^^^ 

year  of  the  reign  of  our  lord  the  late  King  George  the  Third,  in-  ^SmS 

ted,  ke.  to  wit,  at,  &c.  (venue)  and  thereupon,  heretofore,  to  wit,  on,  &c.  under  In- 
4c.  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  spe-  solvent 
instance  and  request  of  the  said  defendant,  had  then  and  there  retained  ^^'^ 
employed  the  said  defendant  as  an  attorney  of  the  said  court,  to  oppose 
aud  endeavor  of  the  said  E.  F.  to  be  discharged  as  aforesaid,  and  to  pre- 
it  such  discharge,  for  certain  reasonable  fees  and  reward  to  the  said  de- 

t  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  ^ 

ly  promised  the  said  plaintiff  to  perform  his  duty,  as  such  attorney  as 
id,  in  and  about  the  premises ;  and  the  said  plaintiff  in  fact  saith,  that 
said  £.  F.  afterwards,  to  wit,,  on,  &c.  duly  appeared  in  and  before  the 
court,  in  pursuance  of  the  said  Statute,  and  for  the  purpose  of  obtaining 
discharge  from  the  said  imprisonment,  under  and  by  virtue  thereof,  as  an 
*Tent  debtor,  and  the  said  plaintiff  was  then  and  there  ready,  willing, 
desirous  thereupon  to  give  a  valid  and  sufficient  note  or  undertaking  to 
him  the  said  E.  F.  the  weekly  sum  of  Ss,  6d.  ao  as  to  prevent  the  said 
F.  from  obtaining  his  discharge  from  the  said  imprisonment,  whereof  the 
'  defendant  then  and  there  had  notice ;  and  although  it  thereupon  became 
WM  the  duty  of  the  said  defendant,  under  and  by  virtue  of  his  said  re- 
r,  to  cause  and  procure  a  good  and  sufficient  note  or  undertaking  to  be 
to  the  said  E.  F.  for  the  payment  of  the  said  weekly  sum  of  8^.  6d,  so 
hinder  and  prevent  the  said  E.  F.  from  b^ing  so  discharged  and  re- 
as  aforesaid ;  yet  the  said  defendant,  not  regarding  his  duty  in  that 
nor  his  said  promise  and  undertaking,  did  not  nor  would  cause  or 
ire  such  a  good  and  sufficient  note  or  undertaking  to  be  given  to  the 
E.  F.  as  aforesaid,  but  wholly  neglected  and  omitted  so  to  do ;  and  by 
thereof,  afterwards,  to  wit,  on,  &c.  the  said  E.  F.  being  then  in  exe- 
at the  suit  of  the  said,  plaintiff,  in  the  said  action  as  aforesaid,  was 
diBcharged  out  of  custody,  and  set  at  *large,  and  thereby  the  said  plain-  [  *379  ] 
not  only  lost  and  been  deprived  of  all  the  benefits  which  might  and 
otherwise  Jhave  arisen  to  him  from  keeping  and  detaining  the  said  E. 
execution  on  the  said  judgment  as  aforesaid,  but  also  lost  and  was  de- 
of  the  use  and  benefit  of  a  large  sum  of  money,  to  wit,  &c.  before 
paid  by  the  said  plaintiff  to  the  said  defendant,  for  his  costs  and  charges 
ting  the  said  action  against  the  said  E.  F.  to  wit,  at,  &c.  {venue) 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  -Ag^nat  an 
undertaking  of  the  said  defendant,  hereinafter  next  mentioned,  to  wit,  fo^™^ 
!4c.  {dap  of  retainer  of  defendant,  or  about  it)  the  said  plaintiff  had  oertaining 
and  agreed  with  certain  persons,  to  wit,  E.  F.  and  G.  H.  for  the  ^^'  P^ 
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parchase  from  them  of  certain  tenements  and  premises,  with  tU^  appiiit»* 

nances,  situate  in  the  county  of  S. in  fee-simple,  at  and  for  a  larp 

sum  of  money,  to  wit,  &e.  to  be  therefore  ptid  for  the  same,  which  said  ten- 
ements, with  the  appurtenances,  the  said  £.  F.  and  'G.  H.  then  assumed  t» 
have  sufficient  power  to  sell  and  convey  to  the  said  plaintiff  in  fee-simple,  to 
wit,  at,  tco. ;  and  thereupon  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (^venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  said  defendant,  had  then  and  there  retained 
and  employed  the  said  defendant  as  an  attorney,  to  ascertain  the  title  of  the 
said  E.  F.  and  G.  H.  to  the  said  tenements,  with  the  appurtenances,  and  to 
cause  and  procure  an  estate  and  interest  therein,  in  fee-simple,  to  be  doly 
conveyed  by  the  said  £.  F.  and  G.  H.  to  the  said  plaintiff,  for  reasonabk 
[  *880  ]  fees  and  reward  (/)  to  the  said  defendant  in  that  ^behalf,  he  the  said  de- 
fendant undertook  and  then  and  there  faithfully  promised  the  said  plaintill 
to  perform  and  fulfil  his  duty  in  the  premises ;  and  the  said  plaintiff  in  &ct 
saitb,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendant, did  aftci^wards.  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  it 
venue)  purchase  from  the  said  E.  F.  and  G.  H.  the  said  tenements  and  prem- 
ises with  the  appurtenances,  as  in  fee-simple,  and  did  then  and  there  pay  to 
the  said  E.  F.  and  G.  H.  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for 
the  same  and  did  afterwards,  to  wit,  on  the  day  and  year  aforesaidn  at,  £c 
{venue^  aforesaid,  accept  and  receive  of  and  from  the  said  E.  F.  and  G.  H. 
a  conveyance,  by  lease  and  release,  of  the  said  tenements,  with  the  appurte- 
nances, as  in  fee-simple.  And  although  it  then  and  there  became  and  w» 
the  duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer,  to 
endeavor  to  cause  and  procure  a  good  and  sufficient  title  to  the  fee-simpk 
of  and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to  be 
conveyed  to  the  said  plaintiff;  yet  the  said  defendant,  not  r^arding  his  said 
duty  in  that  behalf,  nor  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  endeavor  to  cause  or  procure  a  good  and  sufficient  title  to  the  fee- 
simple  of  and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to 
be  conveyed  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  and  by  reason  of  the  neglect  and  improper  conduct  of  the  fisid 
defendant  in  that  behalf,  the  said  plaintiff  hath  not  obtained  *a  good  or  suffi- 
cient title  to  the  said  tenements  and  premises,  with  the  appurtenances,  in 
fee-simple,  and  thereby  hath  been  hindered  and  prevented  from  selling  and 
disposing  thereof :  and  the  said  tenements  and  premises,  with  the  appurto- 
nanoes,  then  became  and  are  of  little  use  or  value  to  the  said  plaintiff,  to 
wit,  at,  Ac.  {yeniui)  aforesaid. — \Add  other  cotmis,  as  to  the  nature  of  the 


[  *881  ] 


(e)  See  4  M.  &  6.  58.  See  precedent,  4  J. 
B.  Moo.  682,  at  the  suit  of  an  administrator. 
In  the  case  of  the  death  of  the  purchaser,  it 
may  be  sometimes  questionable,  whether  the 
representative  or  heir  should  bring  the  action. 
If  the  contract  was  broken,  and  a  damage  ac- 
crued to  the  testator  in  his  life-time,  the  repre- 
sentative may  sue;  but  this  must  appear  on 
the  declaration,  U  Lev.  :G,  1  Ventr.  176;  4  J. 
B.  Moore,  6.S2;  and  the  objection  as  to  the  party 
to  sue,  will  be  sometimes  waived  by  demurrer, 
4  J.  B.  Moore,  582.  An  attomoy  employed  to 
advance  his  client's  mon^  on  the  security  of  a 
legacy  given  under  a  will,  to  the  borrower,  is 


not  justified  in  relying  on  a  partial  eztxmot  fiw 
the  will,  furnished  by  his  client,  onleaitbelatp 
ter  agree  to  take  the  responsibility  on  himself, 
3  Stark.  154;  see  ante,  871,  note. 

(Sec  a  precedent  against  attomies  Ibr  alkm- 
ing  their  client  to  execute  an  assignment  of  & 
lease,  with  a  general  unqualified  covenaot  &r 
title ;  and  in  consequence  of  a  Ii&  upon  wbkh 
the  lease  depended  having  ceased,  the  title  wu 
sufficient,  and  the  purchaser  ousted  from  • 
moiety,  and  vendor  (the  plaintiff)  sued  oatlrt 
covcnant,and  obliged  to  pay  damages  and  oofti 
Stannard  v.  UlUthome,  10  Bingh.  4dL) 

(  /*)  See  note,  ante,  872. 


i 
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may  render  expedient^  and  a  general  count  on  the  principle  of  the   ^<^uraT 
.post,  383,  mutatis  mutandis,^  ^™^'' 


For  that  whereas,  before  the  making  of  the  promise  and  undettaking  of  the 
defendant  hereinafter  mentioned,  to  wit,  on,  &c.  {day  of  retainer  or 
it  it)  at,  &c.  {venue)  one  E.  F.  was  willing  to  grant  an  annuity,  or  year- 
:  Sam  of  £ —  during  the  term  of  natural  lives  of  the  said  plaintiff,  and  one 
E  and  the  natural  life  of  the  survivor  of  them,  and  then  and  there  pro- 
*  to  charge  the  same  on  certain  premises  then  and  there  represented  by 
said  R  F.  to  be  held  by  the  said  E.  F.  under  and  by  virtue  of  a  lease 
demise  thereof,  therefore  made  to  the  said  E.  F.  by  certain  persons,  to 
tc  and  then  and  there  proposed  to  assign  the  said  lease  of  the  said 
as  a  security  for  the  due  payment  of  the  said  annuity,  and  thereup- 
[kerctofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  afore- 
the  said  plaintifif,  at  the  special  instance  and  request  of  the  said  defend- 
retuned  and  employed  the  said  defendant,  to  ascertain  whether  the 
lent  by  the  said  E.  F.  of  the  said  lease  of  the  said  premises  would  be 
and  sufficient  security  for  the  payment  of  the  said  annuity  so  proposed 
gianted  as  aforesaid ;  and  in  case  the  same  should  appear  sufficient,  to 
the  proper  deed  and  writings  to  secure  the  payment  of  the  said  annu- 
[«  yearly  sum  of  £ —  and  in  consideration  thereof,  and  of  certain  reason- 
fees  and  reward  (A)  to  the  said  defendant  in  that  behalf,  he  the  said  de- 
It  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
dae  and  proper  care  to  ascertain  whether  the  assignment  of  the  said 
of  the  said  premises  would  be  a  good  and  sufficient  security  for  the 
it  to  the  said  plaintiff  of  the  said  annuity  of  <£ —  so  proposed  to  be 
as  aforesaid,  and  to  perform  and  fulfil  his  duty  in  that  behalf  {ff£f)  ; 
sless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not  re- 
ig  his  duty  in   that  beh<alf,  nor  his  said  promise  and  undertaking,  but 
i?ing  and  intending  to  injure  the  said  plaintiff  in  that  behalf,  did  not  nor 
Qse  due  and  proper  care  in  ascertaining  whether  the  assignment  of  the 
lease  would  ♦be  a  sufficient  security  for  the  due  payment  to  the  said 
itiff,  fi-om  the  said  E.  F.  of  the  said  annuity  or  yearly  sum  of  £ —  so 
to  be  granted  to  the  said  plaintiff  as  aforesaid,  or  perform  or  fulfil 
rty  in- the  premises,  but  wholly  neglected  and  omitted  so  to  do ;  and  fur- 
^Ifire^rding  his  duty  in  that  behalf,  afterwards,  to  wit,  &c.  {venue) 
said,  Wisely  and  deceitfully  asserted  and  affirmed  (i),  and  caused  and 
^  the  said  plaintiff  to  believe,  that  the  said  lease  would  be  a  good  and 
^nt  security  for  the  payment  to  the  said  plaintiff,  of  the  sai,d  annuity  so 


Against  an 

attorney 

employed 

to  pUT" 

chfise  an 
annuity  for 
taking  ns  a 
security 
from  the 
gi'antor  of 
the  annui- 
ty, an  as- 
signment 
of  a  lease 
which  con- 
tained a 

ClAUSU  uf 
rc-enlry  in 
CISC  of  as- 
signment, 
in  conse- 
quence of 
which,  and 
of  the  lease 
being  as- 
sign^ to 
trustee 
under  the 
annuity 
deed,  the 
plainlitf 
(grantee 
of  the  an- 
nuity) lost 
his  securi- 

ty(y). 
[  *882  ] 


See  a  form  and  law,  M'Clel.  &  Y.  205, 
to,  ante,  879.  IT  an  attorney  under- 
'iiTest  mon^  for  a  party  on  a  copyhold 
Ti  it  tmoimts  to  a  warranty  by  him, 
Eh  seeority  shall  be  xalld  and  effectual, 
Moo.  808;  see  2  Bing.  461  What  a 
tNedaoage,  4  M.  ft  S.  68. 
fo  note,  ante,  872.  The  omission  of 
>  a  ooont  framed  as  above,  without  stat- 
mt  was  retained  as  an  attorney, 

i^bad.  Id.  4  B.  &  G.  845;  6  D.  & 
8-C.  But  a  cotuit,  stating  that  the 
f  bad  retained  defendant  at  his  request 

^^  7001.  in  the  purchase  of  an  annuity, 
idint  promised  to  lay  it  out  seoorely ; 

|Ua^  ^Twad  the  mencry  to  him  Ibr 
^pvpoee,  tod  that  deftfidaat  laid  it  out  ix^ 


securely,  it  was  held,  after  yerdict,  that  the 
consideration  fbr  the  defendant's  promise  was 
sufiloiently  stated.  2  Bing.  464;  10  J.  B. 
Moore,  183,  S.  C.  (But  as  the  law  only  tm- 
plies  a  contract  on  the  part  of  an  attorney  to 
exert  and  evince  reasonable  skill,  and  certain- 
ly does  not  imply  an  engagement  absolutely 
that  there  shall  be  a  sufficient  security,  if  the 
declaration  laid  the  promise  too  extensively ^ 
the  plaintiff  must  be  nonsuited,  or  have  a  ver- 
dict against  him  id.  ibid. ) 

iffg)  (This  appears  to  be  a  correct  mode  of 
describing  the  implied  contract  of  an  attorney 
in  such  a  case.) 

(i)  See  4  B.  Jt  Crea.  845;  6  PAR.  488,  a 
C  ante,  872,  n. 
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PBCLABATIONS  IN   ASSUMPSIT. 


ATTOMn  P^P<^  to  ^  granted  to  him  bj  the  said  E.  F.  as  aforesaid ;  and  the  mii 
*  plaintiff  further  saith.  that  he  the  said  plaintiff,  confiding  in  the  said  promiaB 
and  undertaking  of  the  said  defendant,  and  his  said  representation  and  as- 
sertion, and  believing  that  the  said  assignment  by  the  said  £.  F.  of  the  said 
lease,  would  be  a  good  and  sufficient  security  for  the  payment  of  the  said  an- 
nuity so  proposed  to  be  granted  as  aforesaid,  afterwards,  to  wit,  on,  &c.  (doif 
of  advance  money,  or  about  U)  at,  &c.  (vefitie)  aforesaid,  did  advance  and 
pay  to  the  said  E.  F.  the  sum  of  £ —  for  the  said  annuity  or  yearly  sum  of 
— L ;  and  the  said  defendant  then  and  there  caused  to  b6  prepared  and  ex- 
ecuted by  the  said  £.  F.  and  the  said  plaintiff  and  the  said  G.  H.  herein 
'  mentioned,  a  t^rtain  indenture  for  securing  the  payment  of  the  said  annuity, 
whereby  the  said  E.  F.  did  covenant  \here  copy  covenant  not  to  assign  in 
the  past  fense] ;  and  the  said  plaintiff  further  saith,  that  by  reason  of  the 
said  indenture  of  lease,  containing  a  clause  and  proviso,  that  the  said  E.  F. 
should  not  assign  the  said  term  thereby  granted,  without  the  license  and  oon- 
'  sent  of  lessor,  in  writing,  and  a  certain  proviso  of  re-entry,  in  case  the  same 
should  be  assigned  without  such  license,  and  also  by  reason  of  the  said  de- 
fendant not  having  obtained  the  said  license,  authorising  the  said  assignment, 
the  lease  by  the  said  assignment  became  and  was  forfeited  and  void,  «nd  the 
said,  &c.  [the  lessors]  afterwai-ds,  to  wit,  on,  &c.  on  account  thereof,  com- 
menced a  certain  action  of  ejection  in  the  court  of  our  said  lord  the  king, 
[before  the  king  himself]  for  the  recovery  of  the  said  tenements,  with  the 
appurtenances,  and  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  on,  &c.  the  said,  &c.  [the  hssors]  recovered  the  possession  of  the  said 

[  *388  ]  tenements  to  wit,  at  &c.  {venne)  whereby,  *and  by  reason  of  which  said  sev- 
eral premises,  the  said  plaintiff  hath  wholly  lost  and  been  deprived  of  the 
benefit  of  the  said  security  for  the  pnyment  of  the  said  annuity,  or  yearly  sum 
of — /.  and  hath  been  unable  to  enter  into,  or  distrain,  in  and  upon  the  same 
premises,  so  granted  by  the  said  E.  F.  as  aforesaid  on  the  non-payment  of  the 
said  annuity,  or  yearly  sum  of  — /. :  and  the  said  annuity  hath  become  and 
is  of  no  value  to  him  the  said  plaintiff;  and  also,  by  reason  of  the  premises, 
the  said  plaintiff  hath  incurred  great  expenses,  amounting  together  to  a  large 
sum  of  money,  to  wit,  the  sum  of — /.  in  and  about  the  resisting  of  the  pro- 
ceedings by  and  on  the  part  of  the  said,  <frc.  [the  !esso?'s]  for  the  recovery  of 
the  possession  of  the  said  tenements,  with  the  appurtenances,  and  in  divera 
joumies  and  attendances  of  the  said  plaintiff,  and  his  attorney  and  agents, 
incidental  thereto,  to  wit,  at,  &c.  {venire)  aforesaid. — [Add  other  cotinis,  as 
the  case  may  require^  and  a  general  count  like  the  next,  mutatis  mu- 
tandis,] 

Gcnerii  ^^^  whereas  also,  before  the  making  of  the  promise  and  undertaking  of  the 

ftgainst  an  ^^  de&ndant  hereinafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c.  (ten- 
attorney,     tie)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  J.  was  desirous  of  obtaining 
for  ncgli-    f,.Qjjj  i]^Q  gajj  plaintiff  a  loan  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
rn^esti^   iBlOOO,  upon  interest,  stand  after  the  rate  of  5  per  cent,  per  annum,  and 
ing  a  86-     then  and  there,  as  a  security  for  the  repayment  thereof,  and  interest  as  afore- 
*'*"^-        said  to  the  said  plaintiff,  proposed  to  incumber  certain  lands,  tenements,  and 
premises,  situate  in.  the  county  of  S.,  and  thereupon  heretofore,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  retained  and  employed  the 
said  defendant,  as  an  attorney,  for  fees  and-  reward  to  him  in  that  behalf,  to 
ascertain  the  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  .premises, 
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brito  take  dne  and  proper  care  that  the  same  should  be  a  sufficient  security  AOAimT 
irtfe  re-payment  of  the  said  sum  of  money  and  interest ;  and  in  considera-  *'™*'*"^ 
thereof,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
the  said  plaintiff  to  use  due  and  proper  care  and  diligence,  in  tuxd 
9scertaining  the  title  of  the  said  H.  J.  to  the  said  lands,  tenements, 
premises,  and  to  take  due  and  proper  care  that  the  same  should  be  a  suf- 
it  security  for  the  re-payment  of  the  said  sum  of  money  and  interest, 
mrtheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not  re- 
his  du^  in  that  behalf,  nor  his  said  promise  and  undertaking,  but 
riring  and  mudulently  intending  to  injure  and  deceive  the  said  plaintifl^ 
ttiiis  behalf,  did  not  nor  would  take  due  and  proper  care  to  ascertain  the  ti- 
^of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  nor  take  due 
'  proper  care  that  the  same  should  be  a  sufficient  security  for  the  re-pay- 
of  the  said  sum  of  1000/.,  and  interest  thereon.  And  the  said  plaintiff 
saith,  that  he,  confiding  in  the  said  last-mentioned  promise  and  under- 
of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  afore- 
a^  ftc.  (venue)  aforesaid,  did  advance  and  pay  to  the  said  H.  J.  the  gaid 
'  1000/1,  upon  the  security  of  certain  lands,  tenements,  and  premises 
Wty  aforesaid,  as  and  for  a  sufficient  security  in  that  behalf;  and 
defendant  then  and  there,  in  pursuance  of  his  said  retainer,  caused 
prepared  and  executed  a  certain  indenture,  and  certain  securities,  relate 
Id  the  sapposed  estate  and  interest  of  the  said  H.  J.  in  the  said  last-men- 
'  lands,  tenements,  and  premises,  as  and  for  such  sufficient  security  for 
Inpayment  of  the  said  sum  of  1000/.  and  interest  as  aforesaid. 


rfl< 


» a  form  of  Declaration,  ante,  845. 


^DECLARATIONS  IN  DEBT. 


BEGINNINGS  AND  CONCLUSIONS. 


AgAinat  ui 
attorney, 
employed 
to  settle  a 
debt  due  to 
lUdntiff, 
>r*not  ac- 
counting 
ibr  monies 
received. 

[  *884  ] 


t 

to 


««****'w>'kki 


^^^next  after in 

Mich.   Term,;  1   WiU,  4. 

(to  wit)  (wi>,  {yenuQ)  A.  B.  the  plaintiff  in  this  suit,  complains  V  l^^ra. 
D.  the  defendant  in  this  suit,  being  in  the  custody  of  the  Marshal  {n)>  debOn  K 
^Marehalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  B.  by  biil^ 
^«  render  to  the  said  A.  B.  the  sum  of  £ — X^o{  lawful  money  ofohatittxt 


8k  the  fivm  by  bill^  ante,  18.    The 
\^  B.  by  original,  ante,  9.    In  C.  P. 
la  aehequer,  ante»  20. 
to  the  title  of  the  term,  see  ante 

>-*ii  to  the  renae,  see  ante,  toL  1.  289, 

Ante,  12.  n. 

Vol  II.  87 


(o)  This  sum  is  to  be  the  aggregate  of  all 
the  sums  n^ntioned  in  the  different  counts. 
In  debt  the  phuntiff  may  prove  and  recover 
less  than  the  sum  demanded  in  the  commence» 
ment,  or  in  each  count,  and  a  mistake  is  not 
demurrable.  11  East,  62;  1  Sound.  288,  n. 
1;  1  Hen.  Bla.  261,  647;  Vin.  Ab.  tit,  "  Mia- 
CMtingr  2  Chit  Rep.  284. 


L 


884 


DBCLARAXIONS   IN  DEBT. 


<»>a>o'    Qiwt  Britim,  whkh  he  (mes  to  tT^^s^nd  uDJo^^  For  tint 

^^"^    irhereas,^.  t^T<  t/g/i  rta  9ub^^el  maii^  (y)  of  /Ag  debt  and  tht  hr 


1^*885] 


■f)lBiiitiff  of 


PledgeSi  &e. 


♦n.  ON  SIMPLE  CONTRACTS. 


\Jindtht  ^^  whereas  abo  the  said  defendant  afterwardg,  to  wit,  on,  fto.  at,  (#^  Ac 
(oftM  oount  (yemie)  aforesaid,  was  indebted  to  the  said  phdntiff  in  the  sum  of  — L  <n  lib 
indebtco.  Uwful  money,  for,  &0. 

[Here  atate  the  subfect-fnatter  of  the  debt,  whether  rdative  to  real  prep- 
ertf/j  personal  property,  work,  eervicea,  ^c.  or  money,  predsefy  a$  mae^ 
sumpsU,  ante,  89  to  90,  and  then  proceed  {is  follows :] 

And  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  die  sail 
defendant  should  be  thereunto  afterwards  requested  (u)  ;  whereby  and  Ty  rea- 
son of  the  said  last-mentioned  sum  of  money,  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 
from  the  said  defendant,  the  sum  of  — L  parcel  of  the  said  sum  above  de- 
manded« 

2.  Fonn  of     And  whereas  also  afterwards,  to  wit,  on,  kc.  aforesaid,  at,  &e.  (venue) 

the  quan-' 
tumnurvit 


(  p)  Debt  ifl  in  general  to  be  in  the  debd 
and  detinet.  Com.  Big.  tit  Pleader,  1  W.  8.— 
Gilb.  on  Debt,  859,  899,  400,  401 ;  but  in  ac- 
tions b  J  or  against  ezeeutort  and  admiiistra- 
tors  saing  or  sued  in  that  oharaoter,  in  gene- 
ral it  must  be  in  the  detinet  only,  see  Com. 
Dig.  tit  Pleader,  2  D.  1,  2;  2  W.  8;  1  Saund. 
1,  112,  n.  1,  216;  8  East,  2;  2  Ld.  Raym. 
698.  So  in  the  detinet  for  goods,  Oilb.  on 
Debt,  869,  400,  401.  (And  in  actions  by  or 
against  executors  or  odminiMiratore  the  decla- . 
ration  should  in  strictness  be  only  in  the  detu 
net,  Com.  Dig.  tit  "Pleader,"  2  D.  1,  2;  2 
W.  8;  1  Saund.  1,  112.  note  1,  216;  8  East, 
2;  Ld.  Raym.  698.  But  if  "owes  to  and"  be 
nntechnichally  inserted  by  an  executor  or  ad- 
ministrator, it  is  no  ground  of  demurrer,  nor 
irregularity.  Collet  t.  Collet,  8  Dowl.  211. 
In  debt  for  specific  goods,  the  declaration 
should  be  in  the  deiinet  only,  Gilb.  on  Debt, 
869,400,401.)  Husband  and  wife  are  to  be 
sued  in  the  debet  and  detinet,  Oilb.  402.  Omia. 
skn  of  both  the  debet  and  detinet  has  been 
considered  to  be  demurrable,  6  Mod.  806;  8ed 
vide  11  East,  6*2. 

(q)  As  to  the  declarations  in  debt  in  gene- 
TCl,  see  Com.  Dig.  Pleader,  2  W.  7,  &c. 

(r)  This  sum  is  in  general  .merely  nominal, 
2  Selw.  N.  P.  468.  But  if  there  be  a  demand 
ftr  interest,  let  this  sum  be  Sufficient  to  eover 
it  (see  poet,  486,  n.)  and  insert  also  a  count 
Ibr  the  ssaie  in  debt,  as  ante,  88.    As  to  the 


oonolnsion  in  debt  qui  tarn,  see  ante,  17  and  19* 
(t)  This  is  sufficient,  see  2  T.  R  28. 
(0  See  forms,  6  Wentw.  146.  See  ako 
ante,  toL  i.  810,  97,  8.  This  form  is  asaany 
adopted  t  formerly  the  count  did  not  stale  that 
the  defendant  was  indebted,  kc  bat  was  as 
follows;  "And  tokereaa  aleo  the  gaid  defend- 
ant on,  ^c.  at,  4rC'  bought  cf  the  eaid  piaini^ 
certain,  9fC,for  — /.,  to  be  ikerefore  paid  b% 
ike  eaid  defendant  to  j0u  eaid  plaint^,  leheu 
he  the  §aid  defendant  ehoul/l  be  thereunto  re- 
quested;** and  then  the  other  counts  followed, 
omitting  the  "  ii^re^y,"  &«.  in  the  abef* 
precedent,  and  ayerring,  at  the  end  of  the  last 
count  "  that  all  the  sums  mentioned  in  the  dif- 
ferent counts  together  amount  to  the  sum  fint 
demanded,"  see  Ashton's  Ent  209,  210;  2  Mal- 
lorr's  Ent  177;  Fortesc.  198;  ftast  Ent  176; 
but  in  the  declaration  in  Emery  e.  Fell,  2  T.  B. 
28.  and  MSS.  prec.  28.  V.  127,  (which  con- 
tained counts  for  goods  sold,work  and  Isfbor,  and 
aU  the  money  counts)  each  count  began  with 
the  statement  <*  Mot  the  defendant  ^tas  ia- 
debted,**  &c.  as  abore,  omitting,  howvrer  the 
"  v^iereby**  &c.  And  the  clause  '*  whereby** 
Ac.  is  not  in  the  old  Entries,  see  Poke's  Ent 
126,  except  in  cases  where  the  debt  arisas  fiwn 
some  misfossance,  as  on  a  penal  statute,  or 
against  a  sheriff,  for  an  escape,  or  on  lea«s, 
awards,  &o.    See  OQbert's  A6tion  of  Debt 

(«)  This  appears  to  be  nnneoeasaiy,  see 
supra,  note  (s) 


ON  SIliPLB  COKTRAGTS. 


886 


rfiresftid;  in  consideration  that  the  said  plaintiff,  at  the  likd  special  instance 
W  request  of  the  daid  defendant,  had  before  that  time,  &c. 


ooimoji 

COUMIB. 

count  in 


*[Here  state  the  subject-fnatter  jof  the  debt,  as  in  the  quantum  meruit  ^^*  ^*^)* 
tmts  m  assumpsit  J  ante,  89  to  87  and  then  proceed  a^joUows : — ]  [  *886  ] 

He  the  said  defendant  undertook,  and  then  and  there  Agreed  to  pay  to  the 
Ijud  plaintiff  so  much  money  as  he  therefore  reasonably  deserved  to  have  of 
ftesaid  defendant  when  he  the  said  defendant  should  be  thereunto  afterwards 
Kquested.  And  the  said  plaintiff  avers,  that  he  therefore  reasonably  deserved 
Itobsre  of  the  said  defendant  the  further  sum  of  — L  of  like  lawful  nH>ney, 
\%  wit,  at,  ftc.  {venue)  aforesaid,  whereof  the  said  defendant  afterwards,  to 
Vit,  on,  jtc.  aforesaid,  there  had  notice,  whereby  an  action  hath  accrued  to  the 
Hiii  plaintiff  to  demand  and  have  of  and  fronpi  the  said  defendant  the  said  last- 
heotiooed  sum  of  -— /.  other  parcel  of  the  said  sum  above  demanded. 

And  whereas  also  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Mon^ 
L  [tmn^  aforesaid,  at  the  like  special  instance  and  request  of  the  said  de-  ^  ^^^* 
lent  to  the  said  defendant,  and  the  said  defendant  then  and  there  bor- 
of  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  ^ 

lawfal  money,  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when      ..^^  Y 
tie  said  defendant  should  be  thereunto  afterwards  requested,  =^hereby  and    ' 
reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly 
'*,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 
the  said  defendant  the  said  last-mentioned  sum  of  — L  nthflrpnrff  1  of  thn 

abovo  domanded.  ^  ""^^^^--^^"^  v?^^ « 

And  whereas  also  the  said  plaintiff  afterwafts,  to  wit,  on,  ftc.  aforesaid,  at,  Money 
B.  (wnite)  aforesaid,  had  paid,  laid  out,  *and  expended  a  certain  other  sum  P"<i  (*)• 
^ttoney,  to  wit,  the  sum  of  — /.  of  like  lawful  money,  for  the  said  defend-  [  *887  ] 
'  and  at  his  like  Bpecial  instance  and  request,  and  to  be  paid  by  the  said 
It  to  the  said  plaintiff  when  he  the  said  defendant  should  be  th^eunto 
lids  requested,  whereby,  A;c. — \^Sam>e  as  the  last,  from  the  asterisk 
file  end.]  ■ 


^  jtnd  whereas  also  the  said  defendant,  afl:erwards,  to  wit,  on,  &;c.  aforesaid,  Money  had 
4c^  {wnue^  aforesaid,  had  and  received  a  certain  "Other  sum  of  money,  to  »nd  reoeiT- 
)  &e  sum  of  — L  of  4ike.  lawful  money,  to  and  for  the  use  of  the  said  pkin-  •*  (V^* 
•nd  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he.the  said 
it  should  be  thereunto  afterwards  requested,  wheG^^j^bg— [iSbm^  oa 
frwn  the  asterisk  to  the  end.]  ,  Qo^ia   olib^ 

\kA  whereas  also  the  said  defendant  afterwards  to  wit,  on,  &c.  aforesaid,  Aooonnt 
4c  [yenue)  aforesaid,  accounted  with  the  said  plaintiff  of  and  concerning  8t»ted(«). 


Oisto  tluB  ooQnt»  see  toI.  i.  810,  97,  8, 
[in»,  6  Wentw.  145, 150.    The  oonnt  musl 
flMtiiH  the  wwdb  "  undertook  and  tkitin 
;pnniu8ed,  &c.'*    8  B.  &  j^  206,  but  the 
undertook  and  agreed**  are  proper. 
'8  Sep.  6IS.    8  Shnith'B  Bep.   114. 
^fHaiiiviii  mtruilt  oo«&i  «eem»  in  no  case  to 
ay^  ante^  87,  n,  (rf)— 1  Hen.  BUl 
-Vi]LAh.tit  y*^  MUea^nff^*'  and  Is  in 
»1  better  omitted.    Tbia  is  the  fbrm  nso- 
^^fipfM4bi|t  i|  n^hd  framed  stating^ 


«  ihaX  th€  §aid  defendant  bought.**  &c.  Fortesd. 
198. 

(to)  See  the  forms  in  Ricb.  C.  P.  118; 
Morg.  547;  Ast  Ent.  209;  2  MaU.  177,  8;  5 
Wentw.  146,  7.  The  oount  may  state  that  the 
defendant  was  indebted,  &o.  See  ante,  885, 
note  («). 

{±)   Id.ibid« 

ly)  Ante,  876,  n. — 5  Wentw.  146. 

(z)  As  to  this  county  see  Ashton's  Eni  209^ 
210;  a  BiaU.  177. 


887 


DECLARATIONS  IN  DKBT. 


uoMMov  divers  other  sums  of  money,  before  that  time  and  then  dae  mid  owing,  i&tt- 
rear  and  unpaid,  from  the  said  defendant  to  the  said  plaintifi^  and  npcxi  tlat 
accounting  the  said  defendant  was  then  and  there  found  to  be  in  arrear  and 
indebted  to  the  said  plaintifif  in  the  further  sum  of  — /.  of  like  lawful  mooej, 
to  be  paid  bj  the  said  defendant  to  the  said  plaintiff,  when  he  the  said  defiEDd- 
ant  should  be  thereunto  afterwards  requested,  whercbj  and  bj  reason  of  tlie 
said  last-mentioned«sum  of  money  being  and  remaining  wholly  unpaid,  an  se- 
tion  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  tbe 
said  defendant  the  said  last-mentioned  sum  of. — /  residue  of  the  said  sufi 
above  demanded. 


Breacn 


"d 


Yet  the  said  defendant  (although  often  requested  so  to  do,)  hath  not  as  jet 
paid  the  said  sum  of  — L  f«^  above  demanded,  or  any  part  thereof  to  the 
said  plaintiff.  But  he  to  do  this  hitherto  hath  wholly  refused,  and  still  dotli 
refuse,  to  the  dama^  of  the  said  plaintiff  of — /.  (;ft^and  therefore  be  bringi 
his  suit,  &c. 

Pledges,  Ae. 


'888  1 


*I.  ON  PROMISSORY  NOTES. 


MI8MAY        ^^^  ^**  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  (cfay  offUh 

KOTFB.     tice)  at,  &c,  (place  where  tnade^)  that  is  to  say,  at,  &c.  (venue)  made  his 

Tayee         certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year  there- 

^er^of  A  ^^  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  there  delivered 

19romifl0oi7  the  Said  note  to  the  the  said  plaintiff,  by  which  said  note  he  die  said  defendant 

Bote  (c).     then  and  there  promised  to  pa|r  [two]  months  after  the  date  tKereof,  to  tbe 

said  plaintiff  or  order,  the  sum  of  50/.,  for  value  received,  (cc)  by  means 

whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said 

defendant  then  and  there  became  liable  to  pay  to  said  plaintiff  the  said  sum  of 

money,  in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect 

of  the  said  promissory  note  ;  and  although  the  said  sum  of  money,  in  the  said 

promissory  note  specified,  hath  been  long  since  due  and  payable  according  to 

the  tenor  and  effect  of  the  said  note,  yet  the  said  plaintiff  in  fact  saith  that  the 


{J)  For  the  different  breaches  when  the  ac- 
tion is  brought  by  or  against  particular  per- 
■ons,  aa  surTiving  partners,  &o.  ante,  91  to 
115,  and  see  the  precedents  on  bounda,  post, 
486,  &c.;6  Wentw.  146,7 

(a)  This  w  the  same  sum  as  mentioned  in 
the  commencement  of  the  declaration,  being  the 
aggregate  of  all  the  soma.  See  ante,  884, 
n.  («). 

(A)  The  sum  here  to  be  inserted  is  in  general 
10/.,  or  any  other  sum,  though  less  than  the 
real  demand.  If  there  be  a  demand  for  inter- 
est then  let  this  sum  be  enough  to  cover  it,  and 
also  insert  a  count  in  debt  for  the  same,  as 
ante,  88. 

(c)  See  other  forms,  4  Morg.  548;  6  Went 
148;  Chitty  on  BUls,  7th  ed.  511;  2  B.  jt  P. 
78.  See  notes,  ante,  115  to  142,  as  to  Tarian- 
CCS,  &c.  which  will  be  here  applicable.  When 
debt  lies  on  bills  and  notes,  see  Chitty  on  Bills, 
7th  edit.  4*27  to  429.    This  action  may  be  sup- 


ported by  the  payee  of  a  promissory  note 
against  the  maker  when  expressed  to  be  Ibr 
Talue  received,  2  B.  &  P.  78,  or  li^  the  drawer 
against  the  acceptor  of  a  bill  of  exchange  ex- 
pressed to  be  for  value  received,  1  Bar.  &  Crea 
681.  8  D.  &  R.  165,  S.  C.  or  by  the  payeeof 
a  foreign  or  inland  bill  expressed  to  be  lor  val- 
ue received  against  the  drawer,  2  B.  &  P. 
82.  Skin.  846,  and  by  the  first  indorsee 
against  the  first  indoraer,  who  was  abo  the 
drawer  of  a  bill  payable  to  his  own  on 
-der,  3  Price,  258;  but  not  by  the  payee  of  a 
bill  of  exchange  against  the  acceptor,  Hardr. 
485;  1  Taunt  540;  nor  on  a  note  payable  bv 
instalments,  until  the  whole  has  become  dua 
1  Hen.  Bla.  548. 

(ce)  {Semble,  that  the  words  **  valve  rt- 
eeived"  are  essential  to  sustain  an  actiOBof 
debt,  Croswell  v,  Cripp,  2  Dowl.  686;  Lyom 
V.  Cohen,  8  Dowl.  248;  Priddy  r.  Henbiy,  1 
Bam.  &  Crea.  674;  8  Dowl.  9l  Ryl.  165.) 


ON  SIMPLB  OONTRAOTS.  '  888 


lud  defciiidanty  (although  often  requested  so  to  do)  did  not  nor  would  pay  the 
nid  sum  of  — /.  in  the  said  note  specified,  or  any  part  thereof,  to  the  said 
plaintiff,  in  manner  aforesaid,  or  otherwise  howsoever,  but  hath  hitherto  whol- 
ly neglected  and  refused  so  to  do,  whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
— L  in  the  said  note  specified,  parcel  of  the  said  sum  above  demanded.— [ilcU 
voufUs  upon  the  coiisuieration  of  the  noteSy  money  Courtis^  account  stated^ 
wtid  common  conchtsum,  as  antCy  886,  7.] 


OTt  PBO- 
MZB80ET 


n.    ON  BILLS  OF  EXCHAITOE.  ok  bum 

OF  EX- 

For  that  whereas,  the  said  plaintiff,  heretofore,  to  wit,on,  Ac.  {date  of  dill)  at,' j)^^^  ^y 
&c.  {place  where  made)  that  is  to  say,  at,  &c.  (venue)  accoKling  to  the  us-  drawer  of  a 
age  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of  ^^  ag«u^ 
within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  tor  c^^ 
a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
and  thereby  then  and  there  requested  the  said  defendant  [two]  months  after 
the  date  thereof,  to  pay  to  the  said  plaintiff  of  his  order,  the  sum  (JSIOO)  for 
value  received  in  goods,  (a«  in  bill)  which  said  bill  of  exchange  the  said  defen- 
dant aftcnrwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (v^zt/e)' afore- 
said, in  the  county  aforesaid,  upon  sight  thereof,  accepted,  ajod  according  to  the 
said  usage  and  custom  of  merchants  ;  by  means  whereof,  according  to  the  said 
usage  and  custom  of  merchants,  he  the  said  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  .the  said  bill  of  ex- 
change specified  according  to'the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
of  his  the  Bai<!  defendant's  said  acceptance  thereof ;  and  being  so  liable,  he  the  ' 
said  defendant,  in  consideration  thereof,  afiierwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
efifect  of  the  said  bill  of  exchange,  and  of  the  said  defendant's  said  acceptance 
thereof;  and  although  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, hath  been  long  since  due  and  payable,  according  to  the  tenor  and  effect  of 
the  said  bill,  and  the  said  defendant's  said  acceptance  thereof;  yet  the  said 
plaintiff  in  fact  saith,  that  the  said  defendant  hath  not,  although  often  request- 
ed so  to  do,  yet  paid  the  sum  of  100/.  in  the  said  bill  specified,  or  any  part  there- 
of, to  the  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  the  said  defendant's  said  acceptance  thereof,  or  otherwise  howso- 
ever, but  hath  hitherto,  wholly  neglected  and  refused  so  to  do,  whereby  an  ac- 
tion hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from  the 
said  defendant  the  said  sum  ^00/.,  in  the  said  bill  specified,  parcel  of  the  said 
sum  above  demanded. — [^Add  usual  counts  on  the  original  consideraHoUj  mo- 
ney counts,  accounts  stated^  and  breach,  as  ante,  886,  7.] 

For  that  whereas  the  said  defendant,  on,  ke.  (dcUe  of  bill)  at,  &c.  that  is  By  the 
to  say,  at,  &c.  (venue)  according  to  the  usage  and  custom  of  merchants,  from  PS?®®  ®f  * 
time  immemorial  used  and  approved  of  witlun  this  kingdom,  made  his  certain  the  drav^ 

er,  on  de- 
{d)  See  the  preceding  note.    That  debt  lies     recQiTedin  goods,  see  1  B.  &  Crcs.  G81;  8  D.  ^^ult  of 
by  the  drawer  of  a  biU  against  the  acceptor,      &  R.    176,  S.   C.     (3  Dowl.   213;  2  Dowl.  payment 
when  payable  to  the  drawer's  own  order,  and      686.)  by  the  ao- 

cipreased  to  be  fbr  {value  received,)  or  Talue         («)  See  note  to  the  precedent,  ante,  887*      oeptor  (e) 


888a  DSCLARATfOKS  IN  DEBT. 

^Waf  ^^^^  ^^  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  tlM 
OBAXQB.  ^7  ^^^^  &^<1  there  requested  one  E.  F.  two  months  after  the  date  thereof/ 
pay  to  the  said  plaintiff  or  order,  ihe  sum  of  50/.,  value  reoeived,  and  then  i 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff,  which  said  bill 
exchange  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  i 
&c,  (venue}  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  d 
torn  of  merchants^  aAd  the  said  plaintiff  avers,  that  afterwards,  when  the  4 
bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  el 
thereof,  to  wit,  on,  &c.  (day  when  it  fell  due^  at,  (venue)  aforesaid,  the  a 
bill  of  exchange  so  accepted  as  aforesaid,  was  aul  v  presented  and  shown  to  I 
said  E.  F.  for  payment  thereof,  according  to.  the  said  usage  and  custom 
merchants,  and  the  said  £.  F.  was  then  and  there  requested  to  pay  the  si 
sum  of  monev  in  the  said  bill  of  exchange  specified,  according  to  the  tenorii 
effect  thereoii,  but  that  the  said  E.  F.  did  not  nor  would,  when  the  said  faiD 
exchange  was  so  presented  and  shown  to  him  for  payment  thereof  as  aforesit 
[  *889  ]  or  at  any  time  aftierwards,  pay  the  said  dum  of  money  therein  specified,  ^ 
any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do  j^ 
all  which  said  several  premises  the  ^said  defendant  afterwards,  to  wit,  on  t 
day  and  year  last  aforesaid,  at,  ftc.  (venue^  aforesaid,  had  notice  ;  by  nM^ 
whereof,  and  according  to  the  said  usage  ana  custom  of  merchants,  he  the 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  i 
of  money,  in  the  said  bill  of  exchange  specified,  when  he  the  said  'i 
should  be  thereunto  aftierwards  requested ;  and  being  so  liable,  he  the 
fendant,  in  consideration  thereof,  aftierwards,  to  wit,  on  the  day  and  year' 
aforesaid)  at,  fto.  (vefiue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the  said  defe 
should  be  thereunto  aftierwards  requested  ;  whereby,  and  by  re^soi^  of  thel 
sum  of  money  in  the  said  bill  of  exchange  specified,  being  and  remaining 
ly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  hai 
and  from  the  said  defendant,  the  said  sum  of  money  in  the  said  bill  of  ex<' 
specified,  parcel  of  the  said  sum  above  demanded. — [Add  counts  m 
atUm  of  the  hill  between  plaintiff  and  defendant^  the  mrniey  oounis^ 
stated^  and  breach^  €i8  ante,  886,  7] 


[  *8^  ]  *m.  FOR  ROAD  OR  CANAL  CALLS. 


rOR  BOAD 
OB  CAVAL 
CALU. 


For  that  whereas,  before  the  making  of  a  certain  act  of  parliament, 

Against  a  the  47th  year  of  the  reign  of  our  lord  the  late  King  Geom  the  Third, 
*"*1St^  cd,  "  An  act  for  making  and  maintaining  a  road  from  Foxley  Hatch, 
fOT  maUng  parish  of  Croydon,  in  the  town  of  Riegate,  in  the  county  of  Surrey,"  ^ 
a  road,  for  on,  &c.  at,  &c,  (venue)  the  said  defendant  did  subscribe  a  certain  sum, 

•tti'Sn  *^®  ^"™  ^^^ —  ^^'  ^^^  towards  the  making  of  the  said  road  in  the  si 
(y),  ^  mentioned;  and  the  said  plaintiff  further  says,  that  afl«r  the  making 
said  Statute,  to  wit,  on,  kc,  at,  &c.  (venue)  aforesaid,  at  a  certain  mee 
the  said  trustees,  then  and  there  duly  holden  in  pursuant^  of  the  saidact) 
before  upwards  of  seven  of  the  said  trustees,  to  wit,  Ac.  the  major  part 
trustees,  at  the  meeting  (to  wit),  G.  H.,  &c.  did  by  writing  under  " 

(/)  This  declaration  is  founded  on  the  47      R.  86.    See  the  forms  in  assampsit,  aat 
Geo.  3.  seas.  1.  o.  26.    See  other  forms,  7  T.     18  East.  282. 
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hands,  require  the  said  defendant  to  pajthe  sum  of — Lj  parcel  of  the  nxmoAo 
liqm  of — L,  (the  other  part  thereof,  to  wit,  the  sum  of — /.  haying  been  °^JJ^^ 

I)  onto  I.  K.  of  Croydon  aforesaid,  gentleman,  their  clerk,  whom  they 

last-mentioned  trustees  did  thereby  authorise  to  receive  the  same  in 
iprts  and  proportions  following  ;  that  is  to  say,  one  half  of  the  said  sum 
before  the  10th  day  of  May,  then  instant,  and  the  remaining  half^-part 

on  or  before  the •  day  of  ■        then  instant,  of  which  said  request, 

r,  and  dire^ion,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  Ac.  {venue)  aforesaid,  had  notice  ;  and  by  reason  on  the 

s,  ke  the  said  defendant  then  and  there  became  liable,  and  ought  to  have 
to  the  said  I.  K.  the  said  sum  of  — /.  in  the  part  and  proportion  aforesaid, 
it  at,  ke.  {venue)  aforesaid,  yet  the  said  defendant  not  regarding  the  said 

halh  not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said  I. 

said  sum  of  — I  or  any  part  thereof,  in  the  parts  and  proportions  afore* 
and  at  the  times  aforesaid,  or  otherwise  howsoever,  but  on  the  contrary 
itj  the  said  sum  of  — L  still  continues  wholly  due  and  owing,  and  in  ar- 
fud  nnpaid  firom  the  said  defendant,  whereby  an  action,  ko, 

m 

that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  {venue)  he  For  road 
*  defendant  then  and  there  being  the  owner  of  divers,  to  wit,  t^vo  shares  <»ll«  on 
tain  undertaking,  mentioned  in  a  certain  act  of  parliament  made  and  ^^^ 
inihe  51st  year  of  the  reign  of  our  lord   the  late  King  George  the  giving' 
intituled*  ^*  An  act  for  making  and  maintaining  a  railing  or  tram  road,  S^^'^ 
or  near  the  public  wharf  of  the  Brecknock  Abergavenny  canal,  in  the  dedariiig. 
'  rf  St  John  the  Evangelist,  in  the  ccAinty  of  Brecon,  to  or  near  to  a 
place  called  Barton  Gross,  in  the  parish  of  Eardisley,  in  the  county 
ifori ;"  that  is  to  say,  a  certain  undertaking  for  making  and  maintain- 
a  said 'railway  or  tram  road,  and  other  works  mentioned  in  the  said  act 
'*unent,  was  indebted  to  the  said  company  in  a  large  sum  of  money,  to 
smn  of  £100  of  like  lawful  money,  for  divers,  to  wit,  five  calls,  of  the 
XIO  each  upon  each  of  the  said  shares  belonging  to  the  said  defendant, 
an  action  hath  aoorued  to  the  said  company,  by  virtue  of  the  aforesaid 
parliament,  to  demand  and  have  of  and  from  the  said  defendant  the  [  ^891  ] 
^Bom  of  £100,  above  demanded,  yet  the  said  defendant,  although  oftien  r^ 
'  80  to  do,  hath  not  as  yet  paid  the  said  sum  of  £100  above  demanded, 
part  thereof,  to  the  said  company  but  he  to  do  this  hath  hitherto  wholly 
and  still  doth  reftise,  to  the  damage  of  the  said  company  of '£20, 
)re,  ftc. 

* 

4at  ifhereas,  before  the  making  of  the  call  of  money  hereinafter  next  For  instai- 
and  also  before  the  making  of  a  certain  aot  of  parliament,  made  ^^^1^ 
in  the  49th  year,  A;c.  intituled,  &c.  [here  set  out  the  title  of  the  tion  t<v. 
fto  wit,  on,  &c.  at,  A;c.  {venue)  the  said  defendant,  in  and  by  a  certain  w»^8 
»nt  in  writing,  then  and  there  signed  by  him,  subscribed  and  under-  JJ^^* 
advance  and  lend  a  certain  sum,  to  wit,  &c.  to  make,  with  other  sums  canal,  ko. 
By  to  be  subscribed  by  divers  other  persons  the  sum  of,  &c.  of  lawful,  under  a 
be  applied  in  addition  to  the  sum  of,  Ac.  granted  by  parliament  in  the  J"^rii^ 
rttnent,  &c.  on  the  credit  of  the  funds,  to  be  vested  in  the  commissioners  ment  (^). 
•fit  of  parliament  to  be  obtained  for,  ke,  [here  state  the  purposes  of 
[<c(|  the  said  money  to  be  advanced  at  instalments  of  25  per  cent,  at  not 

(g)  When  to  deolftre  in  case,  7  T.  B.  86. 
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roE  BOAD  less  than  siz  mcmths'  distance  from  each  other,  and  the  first  call  not  to  h 
^  ^^^  sooner  than  six  months  from  the  then  present  time ;  and  whereas  the  saii 


defendant  having  so  subscribed  as  aforesaid,  afterwards,  and  after  the  paasiag 
of  the  said  statute  so  made  and  passed  in  the  year,  &c.  to  wit,  on,  kc  at  kc 
(^venue)  certain  persons,  to  wit,  &c.  then  and  there  respectively  being  codi- 
missioners  for  patting  in  execution  the  powers  and  authorities  of  the  saii, 
first-mentioned  ant,  given  and  granted,  did,  by  virtue  of  the  powers  ani 
directiodf  of  the  said  act,  duly  make  a  certain  call  for  the  payment  of  sD 
instalments,  viz.  one  instalment  of  20  per  cent,  upon  the  sum  of,  &c.  so  sub>  j 
scribed  by  ihe  defendant  as  aforesaid,  and  the  other  sums  of  money  vibscribed 
for  the  purposes  in  the  said  act  mentioned ;  and  did  then  and  there  duly 
require  the  said  defendant  to  pay  the  sum  of,  &c.  (the  same  being  the  first 
instalment  of  and  upon  the  said  sum  of,  &c,  so  by  him  subscribed  as  afi^resaid), 

on  or  before  the day  of,  &c.  to  the  said  plaintifi*,  who  at  the  time  of  the 

making  of  such  call  was,  and  from  thence  hitherto  hath  been,  and  still  ia, 
[  '^892  ]  *the  treasurer  to  the  said  commissioners,  whereof  the  said  defendant  thca 
and  there  had  notice ;  and  he,  by  reason  of  the  premises,  became  and  was 
liable  to  pay  to  the  said  plaintiff,  as  such  treasurer  as  aforesaid,  the  said  sum 
of,  &c.  being  20  per  cent,  on  the  said  sum  by  him  subscribed  as  aforesaid, 
whereby,  &c.  actio  accrevit. 

8«»nd  And  whereas  also  the  said  defendant,  before  the  passing  of  the  said  fiist- 

^"""^  mentioned  act,  and  more  than  siz  months  before  the  ms^ng  of  the  call  of 
money  hereinafter  next  mentioned,  at,  &c.  {venue)  had  subscribed  to  advance 
a  certain  other  sum,  to  wit,  &c.  for  the  purposes  aforesaid,  and  in  mann^ 
aforesaid,  and  thereupon,  after  the  passing  of  the  said  first-menti6ned  act,  to 
wit,  on,  &c.  at,  &c.  (vetiue)  certain  persons,  to  wit,  the  said,  &c.  then  and 
there  respectively  being  commissioners  for  putting  into  execution  the  powera  \ 
and  authorities  by  that  act  given  and  granted,  did,  by  virtue  of  the  said  act, 
duly  make  a  certain  call  for  the  payment  of  an  instalment ;  that  is  to  say,  ans 
instolment  of  20  per  cent,  on  the  sum  of,  &c.  so  subscribed  by  the  said 
defendant  as  aforesaid,  and  did  then  and  there  duly  require  the  said  defendant 
to  pay  the  sum  of,  &c.  on  or  before,  kc.  to  the  treasurer  of  the  said  commis- 
sioners ;  and  the  said  plaintiff,  who  at  the  time  of  the  making  of  such  last- 
mentioned  call  was,  and  m>m  thenoe  hitherto  hath  been  such  treasurer,  fiirther 
saith,  that  no  other  instalment  had  been  advanced,  or  call  been  made,  in  respect 
to  the  money  so  subscribed  as  last  aforesaid,  within  six  months  ne2ct  preceding 

the  said day  of,  kc.  of  all  which  said  premises  the  said  defendant  aft^- 

wards,  to  wit,  on,  <tc.  at,  &c.  {venue)  had  notice,  according  to  the  directions 
of  the  said  act,  by  reason  whereof,  kc. — [AM  indebUcUus  county  (is  ante, . 
58,  also  a  count  on  an  account  stated.'] 
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AWAXDS. 

On  an 


awa^  [  Usual  commencement  in  debt  for  the  sum  in  the  attard,  not  for  the 

where  the  penalty  of  the  bond.] — For  that  whereas  certain  differences  (t)  having  arisen 

Bobmianon 

(t)  As  to  the  aofflkdenqy  of  thia,  eee  anpra,  note. 
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l}8»)bB Ibnw,  po6t,  897,  &o.;  7  Wentw. 
bli;  J.  B.  Moore,  674,  as  to  awards  in 
and  the  remedies   thereon,   &;c.   see 
!*s  Pne.  mh  ertit.  810  to  845;  8  Chit  Com. 
r,6a7(D  668;  Watson  on  Awards;  Cald^ 
oa  Arbitrationav  Kyd  on  Awards,  and 
8, ante,  241;  (Chit  Gen,   Pract.  toI.  ii. 
ft)  196.)    Ab  to  this  dcelaratton,  and  the  ac- 
i«D  airaidB  in  general,  see  the  forms  in  aa- 
,  and  the  Dotes,  ante,  241,  and  the  form 
notes  in  2  Saimd.  61,  62.    Id.  127,  8,  1 
16S,4. 

is  towlw  maj  soe  on  the  award,  where 
are  several  parties  to  the  submission,  see 
\l  B,  Moore,  674;  1  B.  &  B.  350,  S.  C. 
'  Fan  <f  Hemedy. — ^Debt  lies  on  an  award 
tiie  payment  of  money,  whether  the  sab- 
be  by  rule  of  court  or  by  deed,  or  by 
without  deed,  or  by  piirol.     2  Saund. 
ti.  a.  5;  1  Sid.  462;  3  B.  &  A.  67,  (2  Chitt 
hict  123. 124. )     But  to  jnainta'm  debt 
oieard,  it  is  necessary  that  the  whole  of 
money  thereby  directed  to  be  paid  be  due; 
1  tliat  tbe  eaose  of  the  action  &  merely  for 
it  of  money  f  and  for  the  non^per- 
ace  of  any  other  act     1  Hen.  BUl  647; 
8umd.  62,  n.   5;  Ld.   Raym.  1040.     And 
win  not  lie  against  executors  or  admini»- 
iM  an  award  made  in  the  deceased's 
nnkss  the  submission  were  under  a 
the  deceased  might  have  waged 
}hr.    Croi  Elii.  667,  600.     When  the  sub- 
is  by  deed,  witii  a  penalty,  and  the 
18  mafle  within  a  limited  time,  an  action 
[ttl  lies  upon  the  deed  for  the  non-perforra- 
>af  the  award,  :«d  that  whether  the  award 
ifc  tbe  payment  or!  money,  or  the  perform- 
^^tf  acoHateral  act;  ST.  R.  629;  and  debt 
"lie on  such  deed  for  revoking  it,  4  B  & 
[?».   6  D.  &  R.  113,  S.  C. 

an  award  for  the  payment  of  money 
onder  bonds  of  submission,  the  party 
tbe  money  is  to  be  paid,  may  either 
ui  notion  upon  the  bond  for  not  pcr- 
the  award,  or  have  an  action  of  debt 
money,  and  declare  upon  the  award  it- 
fnem.  Rep.  410,  415;  2  Stra.  028.  It 
[ten  said,  that  when  the  demand  is  merely 
^  due  on  the  award,  it  iS  in  general 
sdTiaable  to  declare  on  the  award  as 
than  on  the  bond,  in  order  to  avoid  the 
•od  expense  of  a  writ  of  enquiry,  which 
when  the  action  is  on  the  bond, 
defendant  suffers  judgment  by  default. 
613;  Watson,  200.  But  on  the  other 
many  advantages  are  gained  by  declar- 
l«i  tbe  bond,  especially  in  the  proofe;  and 
[ftc  late  case  in  7  B  &  C.  427;  1  M.  &  R. 
S.  C.  which  decided,  that  in  debt  on  an 
the  execution  of  the  submission  by  all 
P^rtiea  must  be  proved.  Bayley,  J.  ob- 
"  I  hope  this  decision  will  have  the  ef- 
^<€  mdndng  parties  to  declare  on  the  ar- 
bond.  By  declaring  on  the  award, 
(^ainUff  takes  upon  himself  the  onus  of 
itg  a  mutual  submission.  By  declaring 
'^  bond,  he  transfers  the  burden  of  proof 
i^e  defendant,  for  it  lies  on  the  latter  to 
tfge  bimself  from  the  penalty  by  showing 
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a  psrfonaaiioe  of  the  conditions."    Where  the        on 
submission  is  by  bond,  and  the  award  is  to  do    awabos. 

some  collateral  act,  or  the  submission  has  been     

revoked,  debt  on  the  bond  is  the  only  form  of  was  by 
remedy.  arbitration 

Where  the  .parties  who  had  submitted  diih-  bonds  (A). 

Sutcs  to  arbitration  by  mutual  bonds  by  in- 
orsement  under  seal  on  the  bonds  of  submis- 
sion ma4e  within  the  4ime  limited  for  making 
the  award,  agreed,  that  the  time  should  be  en- 
larged to  a  future  day;  it  was  decided,  that  an 
action  of  debt  on  the  bond  would  lie  for  non- 
performance of  an  award  made  after  the  origi* 
nal  time  had  expired,  but  within  such  enlarg- 
ed time;  for  such  indorsement  operated  as  a 
defeazance  or  farther  defeozance  to  the  origi- 
nal bond.  8  D.  &  R.  446;  2  B.  &  C,  179;  & 
C.  But  if  the  indorsement  had  not  been  un- 
der seal,  no  action  could  have  been  maintained 
on  the  bond  for  non-performance  of  the  award. 
8  T.  R.  692,  n.  The  remedy  in  the  hitter  case 
would  be  in  debt  or  assumpsit  on  the  award,  or 
assumpsit  on  the  agreement  Watson  on 
Awards,  202. 

Covenant  lies  on  a  submission  by  deed  for  the 
nonr>performance  of  an  award,  or  for  the  revo- 
cation of  the  deed,  there  being  covenants  in 
the  deed  to  perform  the  award.  1  I).  &  R. 
106;  6  B.  &.  A.  607,  S.  C;  6  £ast,  266;  4  B. 
&  C.  108;  6  D.  &  R.  118,  S.  C.  On  a  judg. 
ment  by  default  in  covenant  for  the  non-per- 
formance of  an  award,  the  court  will  refer  it 
to  the  Master  to  compute  what  is  due  for  prin- 
cipal and  interest  on  the  award.  Tidd,  9th 
edit  471. 

As  to  when  assumpsit  lies,  see  ante,  241, 
when  matters  are  referred  to  arbitration  with- 
out bond,  and  the  arbitrators  award  a  certain 
sum  to  be  due,  it  may  bo  recovered  under  a 
count  on  an  insimul  computassent.  1  £sp. 
Rep.  194;  ^ed  Vide.  Id.  877.  (A  sum  i^ward- 
ed  to  be  due  upon  a  parol  submission,  may  be 
recovered  upon  a  count  for  the  original  claim, 
using  the  award  os  settling  tlic  amount  of  the 
claim.     Allen  v.  Milner,  2  Tyrw.  418. 

So  in  covenant  on  a  leaso  an  award  is  good 
evidence  of  the  quantum  of  damages,  Whit^ 
head  u.  Tattersall;  1  Adol.  &  El.  491.) 

Form  of  Declaration. — ^>Vhen  the  submis- 
sion was  by  bonds,  and  the  award  is  merely  to 
pay  money,  the  plaintiif  may  either  declare  on 
the  defendant's  bond,  without  stating  the  con- 
dition (as  in  forms,  post,  486.  1  Saund.  168; 
PI.  A.  862;  8  J.  B."  Moore,  674;)  or  may  set 
out  the  bond  and  condition,  and  the  award  add 
breach.  It  is  best  to  adopt  the  former  mode  of 
declaring.  (See  per  Bayley,  J.  7  Bar.  &  Cr. 
427;  1  Man.  &  Ryl.  S.  C.) 

The  notes  to  thcf  form  in  assumpsit,  ante, 
241,  will,  for  the  most  part,  be  here  appliciw 
|ble.  In  debt  on  the  award,  it  is  necessary  to 
state,  by  way  of  inducement,  the  nature  of 
the  differences  that  had  arisen  between  tbe  par- 
ties. The  concise  averment  adopted  in  the 
above  form  will  suffice.  2  Saund.  62,  n.  1. 
In  somo  cases,  however,  it  would,  perhaps,  be 
as  well  to  state  them  moro  minutely,  as  in  tlie 
forms,  post,  oUS.  In  such  action ,  on  the  award . 
the  mutual    submission    must    be   stated,   2 
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and  being  depending  between  the  said  plaintiff  and  the  said  defi»idaat  (i), 
the  said  plaintiff  heretofore  to  wit,  on,  ac.  {date  of  deed)  at,  &c.  {venue) 
*hj  a  certain  bond  of  arbitration  {I),  bearing  date,  to  wit,  the  daj  and  jew 
aforesaid,  became  bound  to  the  said  defendant  in  a  certain  penal  sum  in  the 
said  bond  mentioned ;  and  the  said  defendant  then  and  there,  by  a  oertain 
other  bond  of  arbitration,  bearing  date,  to  wit,  the  day  and  year  aforesaid, 
became  ai^  was  bound  to  the  said  plaintiff  in  a  certain  penal  sum  in  the  same 
bond  mentioned,  which  said  bonds  were  respectively  conditioned  to  (m)  [here 
set  out  the  substance  of  the  condition^  which  may  be  thus^  abide  the  award 
and  determination  of  E.  F.  of,  &c.  an  arbitrator  indifferently  elected  and 
named,  as  well  by  (n)  and  on  the  part  and  behalf  of  the  said  defendant,  as 
by  and  on  the  behalf  of  the  said  plaintiff,  to  arbitrate,  award,  order,  adjudge, 
and  determine  of  and  concerning  all  and  all  manner  of  action  and  actions, 
-cause  and  causes  of  action,  suits,  bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages,  and  demands 
whatsoever,  at  any  time  theretofore  had,  made,  moved,  brought,  commoioed, 
sued,  prosecuted,  done,  suffered,  committed,  or  depending  by  and  between  the 


SmumL  62,  note  1,  though  the  mode  of  sab- 
mianon,  m  whether  in  writing  or  not,  needa 
not  be  shown.  Id.  Where,  howerer,  the 
pertiee  are  bonnd  by  their  aubmiasion  in  a 
oiiiiBreDt  manner  from  what  thej  would  in  gen- 
eral be  liable,  itia  neoeaniy  to  atate  the  terma 
<tf  that  aabmiaaion  in  that  particular  caae.  2 
Sannd.  61,  n;  7  T.  R.  862;  1  B.  &  B.  860; 
Wataon  on  Awarda,  206.  The  aubmiaaion 
need  not  be  atated  at  full  length,  but  the  aub- 
atanoe  and  l^;al  effect  of  it  should  be  stated. 
It  must  be  so  stated  aa  to  oorreapond  with  and 
aupport  the  award.  Show  Sl.  A  proftnrt  of 
the  deed  is  necoaairy,  8  T.  R.  671.  Where  aix 
partnen  entered  into  two  bonda  of  submission 
to  arbitration;  in  the  one,  three  gave  a  joint 
and  ae^eral  bond  to  the  other  three,  condition- 
ed fiyr  the  due  performance  of  the  award,  and 
the  three  latter  gave  a  similar  bond  to  the 
three  former.  In  the  recital  of  the  bonds,  the 
differences  were  stated  to  be  draending  between 
the  aboTe  bounden  three  and  the  above  named 
three.  In  setting  out  the  bond  in  the  declara- 
tion, the  differences  were  laid  to  be  depending 
between  the  six  parties  eoUectiyely.  It  was 
held,  thia  was  no  Tarianoe.  8  J.  B.  Moore, 
674;  1  B.  &  B.  860,  S.  C. 

It  ia  sufficient  to  state  so  much  of  the  award 
only  aa  to  entitle  the  plaintiff  to  hia  aotkm. 
2  Saund.  62  b.  n.  6;  Antcr,  248,  n.  b. ;  1  Burr. 
260;  1  Salk.  72.  It  ia  safeat  to  uae  the  yery 
words  of  the  award.  Jt  will  do  to  state,  that 
«•  amongst  other  things,  it  waa  awarded,  Lit 
Bn>.  812;  1  Leon.  72. 

It  must  appear  that  the  award  waa  in  form 
aa  well  aa  in  substance,  made  aooording  to  the 
aubmiasion;  as  if  the  subniission  be  on  tfae^ 
terms  of  the  award,  being  in  writing,  and  un- 
der the  hand  and  seal  of  the  arbitrator,  it  will 
not  suffice  to  aver  only  that  it  waa  in  writing; 
and  an  averment  that  the  award  was  duly 
m%Dle  would  not  cure  the  defbct;  2  Marsh.  801, 
808;  6  Taunt,  ^ib,  S.  C;  8  M.  &  S.  612; 
2Saund.  62,  b.  n.  6;  Ante,  242. 


8o  where  time  and  place  are  fixed  in  the 
submission  for  the  delivery  of  the  award,  it 
must  be  ahown  that  the  award  was  coiTect  in 
those  particulara;  Cro.  Jae.  677;  8  Mod.  SSL 
But  where  it  ia  provided  *«  that  the  award  ahall 
be  made  In  writing,  &c.  ready  to  be  ddivered 
to  the  parties  in  difference,  or  such  of  them  as 
shall  require  the  same,  on  or  before  a  certain 
day,"  it  is  sufficient  to  state  that  the  arbitra- 
tor made  his  award  without  statii^  that  it  was 
ready  to  be  delivered,  although  the  precedents 
in  common  uae  contain  this  latter  avennent. 
1  Saund.  827,  b.  n.  Wataon,  207. 

There  ia  no  occasion  to  make  any  profert 
of  the  award,  and  this,  though  it  be  under 
the  hand  and  seal  of  the  arbitrator,  Stylea, 
469. 

There  ia  no  oocaaion  to  atate  defendant  had 
notice  of-  the  award,  ttnleas  the  submiasion 
expressly  require  it.  2  Saund.  6^  n.  Ante 
242. 

Where  money  is  awarded  to  be  paid  at  apar- 
ticular  time  and  place,  it  does  not  appear  to  be 
hecessary  to  state  the  attendance  of  the  pleSn- 
tiff  at  the  plaoea  or  a  demand  by  the  plaintiff 
there.  2B.ftB.  288;but  it  ia  otherwiae  where 
money  is  awarded  to  be  paid  at  a  oertain  time 
and  place,  on  a  collateral  thing  being  done  by 
the  pUuntilf,  aa  on  giving  a  covenant,  or  iSit 
like,  and  in  that  case  it  must  be  aUefpMl  that 
the  plaintiff  was  ready  at  the  place  to  perfonn 
hia  part  of  the  award;  2  Chit  Bep.  40;  Wat- 
aon,  208. 

(Ac)  What  not  a  variance  in  deacription  of 

rrties  to  the  deed,  8  J.  B.  Moore,  674.     1  B. 
B.  860,  &  C;  Supra,  note. 
(Z)  As  to  the  statement  of  the  mode  of  sub- 
mission, see  supra,  note. 

(m)  The  submission  must  be  so  stated  as  to 
oorreapond  with  and  >  support  the  award; 
Supra,  note,  896  a. ;  Show.  81. 

(n)  This  is  neoeasary,  2  Stxa.  928;  Saund 
61  g.  note  2;  1  Burr,  278. 
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puties,  or  either  of  them,  so  as  the  said  award  should  be  made  in  writing,       ^' 
the  hand  of  the  said  E.  F.  (o),  and  ready  to  be  delivered  to  the  said  '^^'^^'^' 
B  in  difierence,  or  such  of  them  as  should  desire  the  same  on  or  before, 
And  the  said  plaintiff  further  saith,  that  the  said  E.  R  having  taken  '^^  *^~^ 
iiiiDself .  the  burden  of  the  said  arbitration,  did  in  due  manner,  and 
the  time  for  that  purpose  appointed,  to  wit,  on,  &c.  {dale  of  award) 
kc  (venue)  duly  make  and  publish  his  award  in  writing  subscribed  with 
own  proper  hand  (/>)  of  and  conoeming  the  said  matters  in  difference 
the  said  parties  ready  to  be  delivered  to  the  said  parties  in  difference, 
8oeh  of  them  as  should  desire  the  same  and  bearing  date,  to  wit,  the  day 
'  jmr  last  aforesaid,  and  did  thereby  award  and  direct  {q)  that  the  said 
it  should  pay  to  the  said  plaintiff  the  sum  of  — L  [_set  out  the  award 
far  as  relates  to  the  payment  of  the  money,']  which,  when  paid,  should 
in  fall  satisfaction  of  all  claims  and  demands  of  the  said  plaintiff  upon  or 
the  said  defendant  for  or  in  respect  of  the  said  matters  in  difference ; 
the  said  E.  F.  did  thereby  further  award  and  direct  that  ^the  said  plain-  [  *iQ^  ] 
should  gay  [forty  guineas]  as  and  for  the  costs  of  that  his  award  (r), 
diat  the  said,  defendant  should,  upon  demand,  repay  to  the  said  plaintiff, 

to ,  his  solicitor,  one  moiety  of  such  sum  of  forty  guineas,  and  that 

other  respects  the  said  parties  respectively  should  bear  their  own  costs 
reference;  as  by  the  said  award,  rtference  being  thereunto  had,  will 
fally  appear,  of  which  said  award  the  said  defendant  afterwards,  to  wit, 
the  day  and  year  last  afor^aid,  at,  &c.  {venue)  had  notice  (^).  And 
:h  tiie  said  defendant  did  afterwards,  to  wit,  on,  &;c.  pay  to  the  said 
ttiff  the  said  sum  of  — /.  in  the  said  award  mentioned,  yet  the  said  de- 
t  <ud  not,  on  the  said  day  in  the  said  award  in  tiiat  behalf  mentioned, 
to  the  said  plaintiff  the  said  sum  of  — L  in  the  said  award  mentioned,  or 
part  thereof,  nor  hath  he  since  paid  the  same,  or  anv  part  thereof, 
'  to  pay  the  said  last-mentioned  sum  of  money  the  said  defendant  was 
»ted  by  the  said  plaintiff,  to  wit,  on,  &c.  appointed  for  the  payment  of 
said  Bom  of  — /.  to  wit,  at,  &c.  {venue)  aforesaid,  whereby  an  action  hath 
^ed  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defend- 
said  sum  of  £ — ,  parcel  of  the  said  sum  above  demanded  (/). — \_Add 
indebitatus  count  in  debt,  on  award,  as  ante,  89,  aiso  counts  for  money 
'  and  an  account  stated  m  debt,  and  oommwm  conclusions,  as  ante, 
—When  an  interest  c&unt  is  useful,  see  1  G&w,  C,  N,  P,  18, 8  Campb, 


%r  that  whereas  divers  disputes, 
and  being  depending  between  the 

)lluBin]l  depend  on  the  terms  of  the 
ne  2  Marsh.  804;  6  Taunt  646,  S.  C; 

,395  a,  note. 

P)  As  to  this  aUegataon  see  2  Sannd.  62  b. 

t  Ante,  865.  note.    If  required  to  be  eeal- 

~tvbicribed  by  the  arbitrator,  the  ayer- 
BQStbe  aecordingly;  2  Idarsh.  801;  6 
^  ^5, 8.  C.  8  M.  &  &  612.    Ante,  896, 

iW.ItisBofficient'to  show  so  much  of  the 
oo^  as  to  entitle  the  plaintiff  to  his  ao- 
2  Saond.  62  b.  n.  5;  1  Burr,  280}   1 
72;  Ante,  896,  note. 
(^)  Q««r<,if  ^  l^  )^,  8  East,  18. 


controversies,  and  differences  having  [  "^398  ] 
said  plaintiff  and  the  said  defendant  On  an 

award 

(«)  The  reference  to  the  award  is  nnneote-  made  pur- 
sary;  and  it  is  in  general  nnnecessaiy  to  state 
defendant  had  notioe  of  it 

{t)  Arbitrators  may  recover  a  compensation 
fbr  their  trouble,  ahd  plaintiff  may  claim  a 
moiety  of  the  expense  from  defendant,  1  Crow's 
Ca.  NL  Pri.  18. 

(u)  See  the  notes  to  the  preceding  form. 
See  other  Ibrms,  6  Wentw.  886  to  364;  2  Mod. 
Ent.  219,  248,  269,  to  269.  Where  there  is  a 
reference  at  Nisi  Prias  which  is  afterwards 
made  a  mle  of  court,  it  is  said  an  action  lies 
on  such  role;  Sid.  462;  8  Bar.  &  Aid.  67,  ante, 
896,  n. 
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01*       of  and  conoerning  divers  sums  of  money  claimed  by.  the  said  plaintiff  tobt 

AWARDS,  j^^  ^  Yi\^  from  the  said  defendant,  and  also  of  and  concerning  an  agree- 

Buant  to  a  ment  for  the  purchase  by  the  said  defendant  from  the  said  plaintiff  of  the 

^^^£^''3      lease,  good-will,  and   fixtures  of  a  certain  house  and  premises,  used  as  a 

onitr  (w).  jjj^jjgj,»g  gii^p^  jjj  ^y street,  in  the  county  of  M.  the  said  plaintiff,  to  wit^ 

in  Trinity  Term,  n  the year  of  the  reign  of  our  lord  the  now 


commenced  an  action  at  law  in  his  majesty's  court  of  King's  Bench,  at  W. 
against  the  said  defendant  for  the  recovery  from  her  of  the  said  snm  of  xnoiicy 
so  claimed  to  be  due  to  him  as  aforesaid ;  and  the  said  plaintiflf  also,  to  wit, 
in  Trinity  Term  aforesaid,  commenced  a  suit  in  the  Ih^  Court  of  Chan- 
cery against  the  said  defendant  to  compel  a  specific  performanoe  of  the  said 
agreement,  and  which  said  action  or  suit,  at  the  time  of  making  the  order 
hereinafter  mentioned,  was  depending  and  undetermined,  to  wit,  at,  ke.  and 
thereupon  heretofore,  to  wit,  on,  &c.  at,  &;c.  {vetiue)  by  an  order  of  the  hon- 
orable Mr.  Justice  L  then  being  oneoftbejustioes  of  the  said  court  of  the 
King's  Bench,  made  in  the  said  action,  dated,  &c.  {ike  date)  it  was,  anaongst 
other  things  ordered  {let  the  following  correspond  with  the  order)^  with  the 
consent  oC  the  attomies  on  both  sides  in  the  said  cause,  that  all  matters  in 
diflference  between  the  said  parties  thereto,  should  be  referred  to  the  award, 
order,  arbitrament,  final  end  and  determination  of  G.  Hi  esq.  so  that  he  shouU 
make  and  publish  his  award  in  writing,  of  and  concerning  the  matters  afore- 
said, ready  to  be  delivered  to  the  said  parties,  or  either  of  them  requirii^ 

the  same,  on  («?)  or  before  the day  of in  the  year,  <fec.  and  that 

the  costs  of  the  said  action  should  abide  the  event  of  the  said  award  to  be 
made  and  published  as  aforesaid,  and  that  the  costs  of  the  said  references 
should  be  in  the  discretion  of  the  said  arbitrator,  and  that  the  said  parties 
did  and  should  respectively  in  all  things  duly  abide  by^  and  perform  the 
said  award  as  therein  directed ;  and  that  neither  of  the  said  parties  should 
bring  or  prosecute,  or  cause  to  be  brought  or  prosecuted,  any  writ  of  error, 
or  file  any  bill  in  equity  against  the  said  arbitrator,  or  against  each  other ; 
and  the  said   plaintiiF  further  saith,  that  by  another  order  of  the  said  Mr. 

Justice  L afterwards,  to  wit.  on,  &c.  to  wit,  at,  &c.  aforesaid,  the  time 

for  the  making  of  the  said  award  was  duly  enlarged  (.r)  until,  &c.  as  by 
[  ^899  ]  SQch  order,  reference  being  thereto  *had,  will  more  fully  appear ;  and  the 
said  plaintiff  in  fact  says,  that  afterwards,  and  before  the  expiration  of  the 
said  enlarged  time  for  makiAg  the  said  award,  to  wit  on,  &c.  {date  of  award) 
at,  &c.  {venue)  aforesaid,  the  said  6.  H.  in  pursuance  of  the  said  orders, 
having  taken  upon  himself  the  burden  of  the  said  arbitration,  {this  is  usually 
taken  from  the  recitals  in  the  award)  and  having  deliberately,  and  at  large 
heard,  read,  and  duly  and  maturely  examined,  weighed,  and  considered,  all 


{to)  If  no  time  be  limited  ibr  making^  the 
award,  the  arbitrator  is  bound  to  proceed  with- 
in a  reasonable  time,  8  M.  ft  S.  147.  It  is 
open  to  the  parties  to  the  agreement  to  request 
the  arbitrator  to  proceed  within  a  reasonable 
time,  and  if  he  neglect  or  refuse,  they  may  r&- 
Toke  his  authority. 

(x)  In  the  statement  of  the  enlargement 
the  precise  day  is  immaterial.  1  Gow,  C.  N. 
Pri.  6.  It  was  said  by  Le  BUnc,  J.  1  M.  ft 
8.  2f  that  the  terms  of  the  reference  ought 
noTcr  to  render  it  necessary  to  have  a  Judge's 
otder  to  enlarge  the  time,  bat  that  it  ought  to 
be  left  to  the  discretion*  of  the  arbitrator  alone, 


to  do  as  he  may  require;  in  that  case  there  was 
a  proviio  in  the  Judge*B  order,  that  the  award 
should  be  made  on  or  before  a  day  certain,  but 
that  if  the  arbitrator  should  not  then  lie  pre- 
pareil,  thai  the  time  akould  be  enlarged  o«  h» 
tnifffU  require,  and  a  Judge  of  the  court  think 
retitondble  and  just ;  and  it  was  held,  that  the 
tim^  of  making  the  award  was  duly  enlarged 
by  the  arbitrator  indorsing  on  the  oilier,  on  the 
day  preceding  the  expiration  of  the  original  time 
that  he  rec|uired  further  time,  although  the 
Judge's  order  granting  such  fUrthcr  time,  wis 
not  obtained  tUl  a  Eukoeqaent  day. 
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fflogalar  the  aUegations,  youchers,  proofs,  and  evidences  brought  and  pro-       ^^ 

before  him,  by  and  on  the  parts  and  behalf  of  the  said  parties  respec-   '^^^^"*' 

r,  toQching  the  said  matters  in  dispute  and  difference  between  them,  and 

to^iim  as  aforesaid,  did  make  and  publish   his  award,  arbitrament, 

end,  and  determination  in  writing,  of  and  concerning  the  s^  premises, 

to  be  delivered  to  the  said  parties  in  difference,  or  such  of  them  as 

require  the  same,  and  bearing  date,  to  wit,  the  daj  and  year  last 

dd,  and. did  thereby  award,  order  and  direct  that  {here  set  out  the 

I  for  the  payment  of  mxmey)  the  said  defendant  ivas  justly  and  truly 

'  to  the  said  plaintiff  in  respect  of  his  claims  in  the  said  action  as 

in  the  sum  of  JS —  of  lawful  money  of  Great  Britain^  and  the  said 

did  thereby  awards  order,  and  direct  that  the  said  defendant  should 

to  the  said  pkintiff  or  his  order,  the  sum  of  £» — ,  on,  &;c.  (y)  ;  and  the 

arbitrator  did  thereby  further  find,  that   the  aforesaid  agreement  be- 

the  parties  relative  to  the   aforesaid    lease,    good-will  and  fixtures, 

not  binding  upon  them,  and  the  said  "^^arbitrator  did  therefore  declare  [  *400  J 

isimevoid  accordingly;  and  the  said  arbitrator  did  award  and  declare, 

nid   pfaintiff   had    no  claim    or  demand    whatsoever    against    the 

defendant  in   respect  or  on    account   of  the   said   agreement,  and  he 

^thereby  order   and  award,  that  the  said   plaintiff  should  immediately 

hia  said  suit  against  the  said  defendant  in  the  said  Court  of  Chan- 

to  be  dismissed  in  due  manner,  with  costs  to  be  paid  and  sustained 

ilfl     And  the  said  arbitrator  did   also   thereby  further  order  and 

the  said   defendant  %  forthwith  to  deliver  up   the   possession  of  the 

boDse  and  fixtures  to  the  said    plaintiff,  and  that  the  said  defendant 

when  required,  and  upon  being  duly  indemnified  by  him  4;he  said 

in  that  respect,  permit  and  suffer  him  to  make  such   use   of  his 

and  do  such  other  acts  as   he  should   be  advised   was  and  were 

ry  to  be  done  by  him   to  enable   him  to  sue  for,  and   recover  the 

then  due  and  owing  from  any   person  or   persons   whomsoever,  for 

lespect  of  the  said   house  and  premises   in aforesaid,  or  any 

thereof  and  which  said  rents  the  said  arbitrator  did  thereby  award 
*  *lare  the  said  plaintiff  to  be  entitled  to  for  his  own  use  and  benefit, 
tike  said  arbitrator  did  thereby  award,  order,  and  determine,  that  the 
rf  the  said  reference,  and  of  that  his  award,  should  be  borne,  paid 
d  sustained  by  the  said  plaintiff  and  defendant  in  equal  shares  and 
tioDs,  upon  payment  of  the  said  sum  of  £* —  and  the  due  performance 
his  award ;  and  he  did  thereby  further  award,  order  and  direct,  that 
plaintiff  and  defendant  should  forthwith  in  dud  manner  execute  to 
other  a  general  release  of  all  matters  whatsoever  in  dispute  and  differ- 
between  them  as  aforesaid,  up  to  the  date  of  the  said  rule  or  order  of 

day  of as  by  the  said  award,  reference  being  thereunto 

1  more  fully  and  at  large  appear ;  of  which  said  award  the  said  de- 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  had  notice  (z) 

at,  &c.  {yenue)  aforesaid.  •  .And  the  said  plaintiff  further  saith,  that 

to  wit,  on  Wednesday  next  afier  the  Octave  of  St.   Martin,  in 

ilmas  Tern,  in  the year  aforesaid,  it  was  duly  ordered  by  the  said 

that  the  said  first-mentioned  order  of  the  honorable  Mr.  Justice  L. 


laoDey  due  on  a  bala&oe  of  aocounts 
«i  to  be  paid  on  a  particular  day,  and 
Ifirticalar  place,  it  carries  interest  fVom 
^f  if  duly  demanded  at  the  place  ap- 


pointed, 8  Campb.  468;  See  1  Oow.  18,  as  to 
the  recovery  of  interest. 

(z)    As  to  the  notice  of  and  reference  to  the 
award,  see  ante,  806,  n. 
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shoald  be  entered  and  made  a  rule  of  the  ♦said  conrt ;  and  the  said  p 
further  saith,  that  the  costs  of  the  said  action,  afterwards,  to  wit,  on  the 
and  jear  last  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  were  duly  taxed 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful,  &c*of  all 
said  premisap  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
said,  there  had  notice ;  jet  the  said  defendant,  did  not  nor  would,  on  the 
&c.  or  at  any  time  before  or  since^although  often  requested  so  to  do,  piy 
the  said  plaintiff  the  said  sum  of — /.  in  the  said  award  mentioned,  and  lM 
said  sum  of  — /.  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  sal 
refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  <fec.  aforesailL 
whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  hare  # 
and  from  tho  said  defendant,  the  said  sums  of—/,  and — I  amounting,  to  iri^ 
to  the  sum  of  — /.  parcel  of  the  said  sum  above  demanded,  Ac.  [Money  p<d^^ 
account  stated,  and  common  conclusion  in  debt.} 


ON 
BT-LAW8. 

Debt  on  a 


V.  ON  BY-LAWS. 


bye-iftw  London,  to  wit. — The  Royal  college  of  surseons  in  London  complain  of 

fyr  pay-  Samuel  Hunt  being  in  the  custody  of  the  Marshal  ♦of  the  Marshals^  of  our 
ment  of  an  Lord  the  now  king,  before  the  lung  himself,  of  a  plea  that  he  render  unto 
^S^i^  them  the  said  royal  college,  the  sum  of  £2  of  lawful  money  of  Great  BritaiB, 
pursuance  which  he  owos  to,  and  unjustly  detains  from  them.  For  that  whereas  his  late 
of  a  charter  Majesty  King  Greorge  the  Third,  by  his  certain  letters  patent  under  the  greif 
to^ecol-  ^^^  ^^ England,  bearing  cbte  at  Westminster,  the  22d  day  of  March,  in  the 
legeof  eur-  40th  year  of  his  reign,  and  which  said  letters  patent,  sealed  as  aforesaid,  the 
geons  (a),  said  royal  college  now  bring  here  into  court,  the  date  whereof  is  the  same 
[  *402  ]  day  and  year  aforesaid,  after  reciting,  ^c. — [Recites  a  charier  granted  hf 
Charter,*  Edward  ike  Fourth,  by  which  he  incorporated  the  barbers  freemen  of  the 
UkkIl  40  ^^V  ^f  London,  and  gave  twelve  or  eight  of  thetn  power  to  elect  governors 
G.  8,  recit-  to  direct  the  art  of  surgery  ;  also  a  charter  of  the  82rf  Henry  the  Eighth, 
ing  prior  and  which,  after  stating  tficU  two  companies  of  surgeons,  one  called  bar' 
and'stai-  bers,  and  the  other  surgeons,  were  then  in  existence,  unites  them  into  one 
utea.  body  corporate,  called  "  The  Masters  and  Governors  of  the  Mystery  of 


(a)  This  form  was  settled  with  great  care 
by  the  then  Solicitor-General,  Sir  Vicary 
Gibbs,  upon  examination  of  the  form  in  7 
Wentw.  888,  and  other  forms.  See  other  forms, 
1  Lut  662.  Thomp.  Eat.  115,  120;  2  Mod. 
Ent.  226,  280;  Lil.  Ent  153;  6  Wentw.  166 
to  222;  7  Id.  601  to  508;  1  Wills.  Rep.  281;  1 
Hen.  Bla.  870;  1  Burr.  285;  8  Burr.  1847;  1 
B.  &  P.  100;  2  M.  &  P.  104.  As  to  by-lawa 
in  general,  see  Com.  Dig.  tit  *'By'Lawt,**  per 
totum,  2  ChiL  Com.  Law,  217  to  224.  To 
secure  an  obedience  to  a  by-law,  a  penalty 
should  be  annexed  te  the  breach  of  it;  5  Co. 
68  b.— 8  Leon.  2C5.  If  the  by-law  does  not 
regulate  the  mode  of  recovering  the  penalty,  an 
action  of  debt  lies  for  it,  1  Rol.  Ab.  866,  C. 
pL  8,  and  the  by-law  may  ordain,  that  it  shall 
be  recovered  by  debt,  5  Co.  64.  a — 1  BoL  Ab. 
866,  C.  pi.  2,  or  that  the  chamberlain  of  Lon- 
don shau  bring  debt  for  it.  Id.  Ibid.    But  a 


by-law,  **  that  none  but  freemen  shall  keep 
shop,"  cannot  confine  the  action  for  the  pea* 
alty  to  the  port  mote  court,  where  none  bat 
the  sheriff  or  coroner  (who  must  be  fretaun) 
can  array  a  jury,  8  Burr,  1847,  1858. 

M  to  the  jbtclaration. — The  deohuratioa 
must  state  the  particular  fiicts  which  sabjeet 
the  defendant  to  the  penalty,  therefore  a  oooot 
stating  the  penalty  asl)eing  forfirited  underand 
by  virtue  of  a  certain  by-law  of  the  oooipsnj 
before  that  time  duly  made,  is  bad,  on  special 
danfurrer,  1  B.  &  P.  98;  and  see  2  M.  &  P. 
164.  The  power  of  making  by-4awB  is  inci- 
dent to  every  corporation,  but  the  law  impliei 
the  right  to  be  in  the  whole  body,  and  if  it  be 
exercisable  by  a  select  part  of  it,  such  pover 
must  be  shown.  1  B  &  P.  100, 101.  Tong. 
158,  9;  see  a  form  in  2  M.  &  P.  164, held  b«i 
for  not  averring  a  condition  precedent 
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Commonalty  of  the  Barbers  and  Surgeons  of  London  /'  and  directs j 

they  shall  be  impleaded  by  that  name.    It  then  recites  the  charter  of 

\  2,  which  confirms  to  the  united  company  all  their,  privileges^  pos^ 

;,  and  powers^  and  empowers  them  to  elect  two  mastery ,  -and  ten 

irs  of  surgeons  annually*    It  nest  sets  forth  the  18  Geo,  2,  where* 

barbers  and  surgeons  were  again  made  distinct  corporations  ;  the 

nation  effected  in  the  reign  of  Henry  the  Eighth  was  declared  void^ 

those  who  had  been  regularly  admitted  surgeons,  were  made  a  dis* 

body  corporate  J  to  be  called  and  impleaded  by  the  name  of  ^^  Master^ 

^s,  and  Commonalty  of  the  Art  and  Science  of  Surgeons  of  Lon^ 

"  and  to  take  to  themselves  property  not  exceeding  <£200  per  annnra 

'tie.    The  charter  then  proceeds  to  state^  that  this  incorporation  has 

dissolved,  and  that  his  Majesty  thereby  constituted  James  Earle^  aiid 

fo^fcr  members  of  the  late  company,  a  body  corporate  and  politic,  with 

mon  seal,  by  the  nams  of  the  "  Royal  College  of  Surgeons,  ^^  erud>ling 

to  purchase,  and  hold  a  hall  or  council^house,  S/^c,    It  then  ^author--  [  *408  ] 

/fe  fxttege  to  elect  twenty^one  persons  to  be  a  court  of  assistants,  of 

ten  should  be  examiners  of  surgeons  for  the  coUege,  one  of  which 

number  should  be  principal  master,  and  two  other  governors :  and 

proceeds  to  enable  the  masters,  governors,  with  ten  of  the  members 

court  of  assistants,  to  hold  courts  to  make,  confirm,  or  annul  by^ 

It  then  appoints  the  first  master,  governors,  examiners  and  assist^ 

the  latter  for  life,  the  two  former  for  a  year,  and  directs  the  time  of 

fne^ing,  and  the  oath  they  are  to  take  ;  it  prescribes  the  annual  cfec- 

of  masters  and  governors.    It  then  precludes  all  persons  not  regularly 

ferf,  tf^,  from  becoming  menders,  and  concludes  with  a  promise,  that 

rt^es  may  act  under  the  charter  without  testifying  their  assent  to  it 

^w^.]    As  by  the  said  letters  patent  of  his  said  late  majesty,  under  the  Refereaoe 

seal  of  England,  reference  being  thereunto  had,  will,  amongst  other  to  the 

more  fully  and  at  large  appear.    And  the  royal  college  further  say,  that  ^^^rter* 

»  making  of  the  said  letters  patent,  and  within  thirty  days  next  after  the 

^reof,  and  upwards  of  fourteen  days  before  the  day  of  holding  the 

'  hereinafter  next  mentioned,  to  wit,  on  the  25th  day  of  March,  A.  D. 

)  wit,  at,  &c.  aforesaid,  in  the  parish  of  St.  M.  le  6.  in  the  W.  of  0. 

Charles  Hawkins  then  and  thei^  being  such  master  of  the  said  college 

)M  as  aforesaid,  and  the  said  W.  L.  and  G.  C.  then  and  there  being  • 

Ipvefhors  of  the  same  college  as  aforesaid,  did,  in  pursuance  of  the  said 

patent,  give  and  publish  in  the  gazette,  a  certain  notice,  bearing  date 

'  4iy  of  Mardi,  in  the  year  last  aforesaid,  that  thtey,  the  said  masters 

niors  of  the  said  college,  did  appoint  and  direct  that  the  members  of 

court  of  assistants  of  the  said  college,  in  the  said  letters  patent  nam- 

lid  meet  on  Thursday,  the  3d  day  of  April  then  next,  at  two  o'clock 

•fternoon  precisely,  at  the  hall  or  council-house  of  the  said  college,  sit- 

Portngal  Row,  in  Lincoln's  Inn  Fields,  in  tlje  county  of  Middlesex, 

being  the  place  at  which  the  persons,  members  of  the  said  late  cor- 

had  usually  held  their  meetings  for  upwards  of  six  months  then  last 

and  that  the  said  members  of  the  said  court  of  assistants,  for  carrying 

the  said  letters,  and  of  such  intended  meeting  of  the  said  court  of 

its,  they,  the  said  master  and  governors  did  thereby  give  that  public 

to  all  persons  who  were  or  might  be  concerned  or  interested  therein. 

theaaid  *royal  college  of  surgeons  further  say,  that  after  the  making  of  [  *404  ] 

'•id  letters  patent,  and  within  thirty  days  next  after  the  said  date  thereof. 
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and  apwirds  of  fourteen  dajs  after  the  giving  each  notice  as  aforeBaid,  to  wit, 
on  the  10th  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  being  the  ' 
time  mentioned  and  appointed  in  the  said  notice,  the  said  master  and  go?er-  | 
nors,  and  the  said  other  members  of  the  said  court  of  assistants  in  the  said 
last-mentioned  letters  patent  named  and  appointed,  did  in  pursuance  of  the 
same  letters  patent,  and  of  the  said  notice,  meet  at  the  said  hall  or  coun-  : 
cil-house  of  the  said  college  in  the  said  notice  mentioned,  and  did  then  and 
there  duly  hold  a  court  of  assistants  for  carrying  into  effect  his  said  late  maj- 
esty's said  letters  patent,  and  did  administer  unto  each  other  respectively,  aod 
each  of  them  did  then  and  there  take  the  said  respective  oaths,  as  directed 
and  required  by  the  said  last-mentioned  letters  patent  as  aforesaid.  And 
the  said  royal  college  further  say,  that  at  the  said  meeting  it  was  then  and 
there  duly  resolved  by  the  said  master,  governors,  and  other  members  of  the 
said  court  of  assistants  so  assembled,  and  so  constituting  the  said  court  of  as- 
sistants as  aforesaid,  that  in  pursuance  of  the  said  clause  in  the  said  charier^ 
which  related  to  the  election  of  three  new  members  of  the  court  of  assistants 
to  fill  up  the  then  present  vacancies  therein,  a  court  of  assistants  should  be 
holden  at  the  said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row  aforesaid^  for  the  purpose  of  such  election,  on 
Friday,  the  2d  day  of  May,  then  next,  at  two  o'clock  precisely,  the  same 
being  within  one  month  next  after  the  first  meeting  of  the  said  court  of  as- 
sistants, as  aforesaid.  And  the  said  royal  college  of  surgeons  further  saj, 
that  the  said  Samuel  Hunt,  before  the  (wy  of  the  date  of  the  said  la&t-men- 
tioned  letters  patent,  to  wit,  on  the  4th  day  of  June,  in  the  year  of  our 
Lord  1789,  was  a  member  of  the  said  late  corporation  of  surgeons,  estab- 
lished by  the  said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his 
said  late  Majesty  King  George  the  Second,  and  so  remained  and  continued 
such  member,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid.  And  the  said  royal  college  of  surgeons  further 
say  that  the  said  Samuel  Hunt,  so  haying  been  such  member  of  the  late  cor- 
poration of  surgeons  as  aforesaid,  afterwards,  and  after  the  making  of  the  said 
last-mentioned  letters  patent,  to  wit,  on  the  21st  day  of  April,  in  the  year  of 

[  *405  ]  our  Xiord  1800  "^aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, was  willing  to  become,  and  be  a  member  of  the  said  college,  by  the  said 
last-mentioned  letters  patent,  established  and  incorporated,  and  did  afterwards, 

«  and  within  six  calendar  months  after  the  date  of  the  said  letters  patent,  to  wit, 

on  the  same  day  and  year  last  aforesaid,  that  is  to  say,  at  Londoil^aforeBaid, 
in  the  parish  and  ward  aforesaid,  testify  his  acceptance  of  his  said  late  majes- 
ty's said  letters  patent,  and  his  consent  to  become  a  member  of  the  said  ool- 
^g^7  ^y  then  and  there  signifying  sUoh  his  acceptance  and  consent  in  writing, 
to  the  court  of  assistiints  of  the  said  college ;  and  which  said  acceptance  and 
consent  of  the  said  Samuel  Hunt  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  duly  entered  in  a  certain  book  kept  by  the  said  court  of  assist- 
ants for  that  purpase,  at  the  said  hall  or  council-house  of  the  said  college,  sit- 
uate in  Portugal  Row  aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid ;  and  the  said  Samuel  Hunt  then  and  there  became,  and  was 
and  still  is  a  member  of  the  said  Royal  College  of  Surgeons  in  London,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  said 
Royal  College  of  Surgeons  further  say,  that  after  the  making  of  the  said  let- 
ters pateut,  and  within  one  month  next  after  the  said  first  meeting  of  the  said 
court  of,  assistants  as  aforesaid,  to  wit,  on  the  2d  day  of  May,  in  the  year  of 
our  Lord  1800  aforesaid,  at  the  said  college,  being  the  said  hall  or  council- 
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\  of  the  said  college,  situate  in  Portugal  Row  aforesaid,  in  pursimnce  of '     on 

said  resolution,  the  said  master,  arid  the  said  governors,  and  the  said  other  *^"^^*' 

ibers  of  the  said  court  of  assistants,  so  named  and  appointed  in  the  said 

^n  patent  as  aforesaid,  did  then  and  there  assemble,  and  duhr  hold  a  court 

aaaistaiits  of  the  said  college  of  surgeons,  to  wit,  at  London  aforesaid,  in  the 

and  ward  aforesaid.     And  the  said  Royal  College  further  say,  that  at 

aaid  court  of  assistants  so  assembled  as  last  aforesaid,  the  said  master,  gov- 

and  other  members  of  the  said  court  of  assistants,  so  named  in  the  said 

patent  as  aforesaid,  did  then  and  there  duly  elect  John  Samuel  Charl- 

Edw'ard  Ford,  and  William  Norris,  to  fill  up  the  said  three  vacancies,  then 

in  the  said  court  of  assistants,  and  the  said  three  last-mentioned  per- 

were  then  and  there  duly  elected,  and  then  and  there  became  members  of 

I  said  court  of  assistants.     And  the  said  royal  college  further  say,  that  af- 

"i,  and  within  six  calendar  months  afler  *the  date  of  the  said  letters  [  *406  J 
it,  to  wit,  on  the  said  2d  day  of  May,  in  the  year  of  our  Lord  1800 
said,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  the 
master,  governors  and  other  members  of  said  court  of  assistants,  so  nam- 
appointed  In  the  said  letters  patent  as  aforesaid,  did  respectively  duly 
their  acceptance  of  the  said  letters  patent,  and  their  consent  to  become 
abera  of  the  said  college,  by  then  and  there  signifying  such  their  aocept- 
and  consent  in  writing,  which  said  acceptance  and  consent  was  then 
there  duly  entered  in  a  certain  book  kept  for  that  purpose,  at  the  said 
or  council-house  of  the  said  college,  situate  as  aforesaid ;  and  that  with- 
esaid  six  calendar  months,  to  wit,  on  the  same  day  and  year  last  afore- 
divers,  to  wit,  100  members  of  the  said  late  dissolved  corporation,  and 
diTers,  to  wit,  20  persons,  who,  since  the  dissolution  thereof,  had  obtained 
tetters  testimonial  as  aforesaid,  under  a  seal,  purporting  to  be  the  seal 
"  said  late  dissolved  company  or  corporation,  did,  in  like  manner,  duly 
their  acceptance  of  the  said  letters  patent,  and  their  consent  to  become 
Jfs  of  the  same  college,  to  wit,  at  London  aforesaid,  in  the  parish  and 
aforesaid,  which  same  acceptance  and  consent  was  then  and  there  also 
entered  in  the  said  book.     And  the  said  royal  college  further  says,  that 
Is,  to  wit,  on  the  2d  day  of  June,  in  the  year  of  our  Lord  1800 
lid,  at  the  said  college,  situfite  in   Portugal  Ro?/  aforesaid,  a  court  of 
Its  of  the  said  royal  college  of  surgeons  was  then  and  there  duly  hold- 
^ind  that,  at  such  last-mentioned  meeting  of  the  said  court  of  assistants, 
John  Samuel  Charlton,  Edward  Ford,  and  William  Norris,  having 
ively  duly  accepted  the  said  office  of  members  of  the  said  Court  of 
Its,  the  said  oath,  so  direipted  by  the  said  letters  patent  to  be  taken  by 
ambers  of  the  said  court  of  assistants  as  aforesaid,  was  duly  administered 
of  them,  the  said  John  Samuel  Charlton,  Edward  Ford,  and  William 
and  they  did  then  and  there  respectively  take  the  said  oath  as  directed 
by  the  said  letters  patent,  to  wit,  in  London  aforesaid,  in  the 
and  ward  aforesaid ;  and  the  said  royal  college  of  surgeons  further  say, 
•afterwards,  to  wit.  on  the  8th  day  of  January,  in  the  year  of  our  Lord 
at  the  said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
rituate  in  Portugal  Row  aforesaid,  the  said  George  Chandler,  then  and 
being  the  principal  master  of  the  *said  college,  and  the  said  Thomas  [  *40T  J 
>  and  Charles  Blicke,  then  and  there  being  thegovernors  of  the  said  col- 
and  the   said  Charles  Hawkins,  Jonathan   Wathen,   William   Lucas, 
jl  Howard,  James  Earle,  William  Long,  Thomas  Foster,  John  Birch, 
Hevinside,  John  Howard,  William  Blizard,  Henery  Cline,  David  Dun- 
VoL  a  39 
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^^     .  das,  John  Samael  Charlton,  Edward  Ford,  and  William  NorriSi  together 
sr-LAWB.    ^^  James  Ware  amd  Edward  Home,  then  and  there  being  the  whole  of  the 
members  of  the  said  court  of  assis^nts,  did  then  and  there  respectively  duly 
assemble,  and  duly  hold  a  court  of  assistants  of  the  said  royal  college  of  sur- 
geons, in  order  to  treat  and  consult  about  and  concerning  the  rule,  order, 
state,  and  government  otjhe  said  college ;  and  the  said  last-mentioned  master, 
governors,  and  court  of  assistants,  being  so  assembled  as  aforesaid,  did  in 
TlM  mft-    pursuance  and  by  virtue  of  the  said  letters  patent,  (make  and  ordain  the  fol- 
U]^of  the  lo^uig  by-law,  rule,  and  ordinance,' the  same  appearing  to  them,  the  said 
^    ^'       master,  governors,  and  court  of  assistants,  so  assembled  as  last  aforesaid, 
recmisite  and  convenient  for  the  regulation,  government,  and  advantage  of  the 
said  college  and  the  same  by-law,  rule,  and  ordinance,  not  being  contrary  to 
kw,  and  whereby  it  was  then  and  there  duly  ordained)  that  every  member  of 
th6  court  of  assistants  should  annually  pay  the  sum  of  40^.  and  every  other 
member  of  the  college,  who  should  reside  in  or  within  seven  miles  of  the  city 
of  London,  should  pay  the  sum  of  20^.  towards  defraying  the  necessary 
charges  and  expenses  of  the  college,  which  several  annual  sums  should  be 
due  and  payable  upon  the  24th  day  of  June  in  every  year,  and  the  first 
^-^^  thereof  should  be  due  and  payable  upon  the  24th  day  of  June,  1802 ;  which 
oT  by-law    ^^  by-law,  rule,  and  ordinance,  so  made  and  ordained  as  aforesaid,  after - 
bj  Chan-     wards  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 
^lor  and   jj^  ^^  parish  and  ward  aforesaid,  pursuant  to  the  directions  of  the  said  last^ 
tjoe^  ^0,     mentioned  letters  patent,  was,  according  to  the  Statute  in  such  case  made  and 
provided,  examined,  approved  of,  and  allowed  by  the  right  honorable  John 
Lord  Eldon,  then  lord  high  chancellor  of  Great  Britain,  the  right  honorable 
Edward  Lord  Ellenborough,  then  chief  justice  of  his  late  majesty,  assigned 
to  hold  pleas  in  the  court  of  our  said  lord  the  now  king,  before  the  king  him- 
self, and  the  right  honoiublc  Richard  Pepper  Lord  Alvanley,  then  lord  chief 
justice  of  his  £te  majesty,  of  the  bench  at  Westminster,  to  wit,  at  London 
Notice  to    aforesaid,  in  the  parish  and  ward  aforesaid ;  of  all  which  said  several  premises 
defendant,  the  said  Samuel  Hunt,  afterwards,  to  wit,  on  the  same  day  and  year  last 
Td^SS-   *f^''®®®'^^)  ^^  London  aforesaid,  in  the  parish  and  ward  aforesaid,  had  notice, 
ant  within  -^^^  ^^  ^^^  royal  college  of  surgeons  further  say,  that  the  said  Samuel 
wren  miles  Hunt,  SO  being  such  .member  of  the  said  royal  college  of  ^surgeons  as  afore- 
luttd  Uabil-  gaJd,  on  the  said  21st  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid, 
i^AAQi  resided,  and  hath  thence  hitherto  resided  within  seven  miles  of  the  city  pf 
I    ^Oo  J  Lon(]on,  to  wit,  in  Little  St.  Martin's  Lane,  in  the  parish  of  St.  Martin  in 
the  Fields,  in  the  city  and  Liberty  of  Westminster,  in  the  county  of  Middle* 
sex,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  by 
means  thereof,  and  by  virtue  of  the  said  by-law,  he  the  said  Samuel  Hunt, 
after  the  making  of  the  said  bv-law,  to  wit,  on  the  24th  day  of  June,  in  the 
year  of  our  Lord  1804,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
became  liable  to  pay,  and  ought  to  have'  paid  to  the  said  royal  college  of  sur- 

SK)ns,  a  large  sum  of  money,  to  wit,  the  sum  of  20^.  of  lawiiil  money  of 
reat  Britain,  for  one  year  of  the  said  contribution^  ending  on  the  said  S^th 
day  of  June,  in  the  year  of  our  Lord  1804,  aforesaid,  towards  defraying  the 
necessary  charges  and  expenses  of  the  said  royal  college,  whereby,  and  by 
reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  royal  college  of  sui^ons  to  demand 
and  have  of  and  from  the  said  Samuel  Hunt  the  said  sum  of  20s,  parcel  of 
'  the  said  sum  above  demanded. 
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And  irhereas  also  his  late  majesty  King  George  the  Third,  by  his  certain  ^" 
I  Uler  letters  patent  nnder  the  great  seal  of  Engand,  bearing  date  at  West-  J"^ 
>  nnster,  the  said  22d  day  of  March,  in  th^  40th  year  of  his  reign  aforesaid,  ^j^^^^^  ^^^ 
rttd  irhich  said  last-mentioned  letters  patent  sealed  as  aforesaid,  the  said  conciM.  . 
I  foyal  college  -of  surgeons  now  bring  here  into  court,  the  date  whereof  is  the 
i'Mne  day  and  year  last  aforesaid,  ad^r  reciting,  amongst  other  things,  that 
He  eorporation  of  master,  governors,  and  commonalty  of  the  art  and  science 
if  surgeons  of  London,  had  become  and  then  was  dissolved,  did,  of  his  special 
;nce  and  mere  motion,  and  at  the  humble  petition  of  James  Earl,  esq.  the 
tea  late  master  of  the  aforesaid  then  late  corporation  of  surgeons,  for  him- 
',  his  heirs  and  successors,  will,  ordain,  constitute,  and  declare,  give  and 
t  unto  the  aforesaid  James  Earle,  and  unto  all  the  members  of  the  said 
late  corporation  of  master,  ^governors,  and  commonalty  of  the  arts  and  [  ^409  ] 
noe  of  surgeons  of  London,  having  been  admitted  and  approved  surgeons 
n  t^e  rules  of  said  company,  and  also  unto  all  such  persons  who,  upon  or 
the  dissolution  of  the  said  corporation  should  have  obtained  letters  testimo- 
under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  corporar 
authorizing  *them  toj)ractice  the  art  and  science  of  surgery,  that  they, 
henceforth  forever  thereafter,  should  be  and  remain,  by  virtue  of  the 
last-mentioned  letters'  patent,  one  body  corporate  and  politic,  by  the 
of  the  royal  college  of  surgeons  in  London,  and  by  tiie  same  name 
M  and  might  have  perpetual  succession,  and  a  common  seal,  with  power 
laneak.  alter,  and  make  anew  the  said  seal,  from  time  to  time,  at  their  will 
pleasure,  and  by  the  same  name  should  and  might  implead,  and  be  im-  « 

,ed,  before  all  manner  of  justices,  in  all  courts,  and  in  all  manner  of  ac- 
and  suits ;  and  his  said  late  majesty  did,  by  the  said  letters  patent, 
r  will  and  please,  that  it  should  and  might  be  lawful  to  and  for  the 
college,  thereby  established  and  incorporated,  from  time  to  time,  in  the 
ler  thereinafter  mentioned,  to  elect,  choose,  and  appoint  twenty-one  per- 
to  be  the  court  of  assistants  of  the  said  college,  of  which  court  of  as- 
ts  ten  persons  should,  at  all  times,  be  constituted  and  appointed  exam* 
of  surgeons  for  the  said  college,  and  of  such  ten  persons  one  should  be 
ipal  master,  and  two  others  should  be  governors,  to  be  respectively  qual- 
and  admitted  in  such  manner,  and  to  continue  in  the  said  offices  respec- 
ly  for  such  time  or  times  as  by  the  said  last-mentioned  letters  patent 
thereinaft^er  ordered  and  appointed ;  and  that  it  should  and  might  be 
fer  the  master  and  governors  of  the  said  college,  or  for  one  of  them, 
ler  with  ten  or  more  of  the  members  of  the  said  court  of  assistants  for 
time  being,  when  and  as  often  as  to  any  one  of  the  master  or  governors 
Id  seem  meet,  to  hold  courts  and  assemblies,  in  order  to  treat  and  con- 
about  and  concerning  the  rule,  order,  state,  and  government  of  the  said 
and  also  that  it  should  and  might  be  lawftil  to  and  for  the  said  mas- 
jind  governors,  and  court  of  assistants,  so  assembled,  or  the  major  part  of 
to  make,  ordain,  confirm,  annul,  or  revoke,  from  time  to  time,  such 
laws,  ordinances,  rules,  and  constitutions,  as  to  them  should  seem  requi- 
'and  convenient  for  the  regulation,  government,  and  advantage  of  the  said 

so  as  such  by-laws,  ordinances,  rules,  *and  constitutions,  should  [  *410  ] 
be  contrary  to  law,  and  in  all  such  cases  as  should  be  necessary,  be  ex- 
iled, approved  of,  and  allowed,  as  by  the  laws  and  statutes  of  this  realm 
|rovided  and  required ;  and  his  said  late  majesty,  by  his  said  letters  pa- 
*  did  further  will  that  Charles  Hawkins,  esq.  one  of  his  principal  ser- 
t-surgeons  should  be  and'  he  was  thereby  constituted  and  appointed  tho 
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^'       finat  master  of  the  said  college  of  surgeons,  and  that  William  Lcmg,  and 
BT-LAwi    QgQpgg  Chandler,  esqrs.  shonld  be  and  they  were  thereby  constituted  and 
*  appointed  the  first  governors  of  the  same  ;  and  that  the  said  Charles  Haw- 

kins, William  Long,  an9  George  Chandler,  together  with  J.  W.,  W.  L.,  S. 
H.,  and  W.  C,  esqrs.  the  said  James  £arl,  Thomas  Kent,  esqrs.  the  surgeon- 

Sneral  to  his  late  majesty's  forces,  and  Charles  Blicke,  esq.  should  be,  and 
ey  were  thereby  constituted  and  appointed  the  first  examiners  of  surgeons 
for  the  said  college ;  and  also  that  the  said  Charles  Hawkins,  William  Long, 
Gkorge  Chandler,  and  J.  W.,  esqrs.  the  said  W.  L.,  S.  H.,  W.  C,  J.  E«, 
and  C.  B.,  T.  F.,  esq.  J.  B.,  esq.  the  said  T.  K.  H.,  J.  H.,  W.  B.,  and  H. 
C,  esqrs.  D.  D.,  esq.  the  other  of  his  said  Majesty's  principal  serjeant-sur- 

Sons,  and  such  three  other  persons  as  should  be  elected  to  that  office,  on  the 
y  whereon  the  court  of  assistants  of  the  said  college  thereby  incorporated 
should  first  meet,  after  the  date  of  his  said  Majesty's  letters  patent,  or  at  a 
court  of  assistants,  to  be  holden  within  one  month  then  next  after,  should 
be,  and  they  were  thereby  constituted  the  first  court  of  assistants  of  the  said 
college  of  surgeons  thercbv  incorporated  and  established;  and  it  was- his 
said  Majesty's  further  will  and  pleasure,  that  after  the  day  of  the  date  of 
his  said  last-mentioned  letters  patent,  no  person,  except  those  who,  before 
the  day  of  the  date  of  the  said  last-mentioned  letters  patent,  were  members 
of  the  late  corporation  of  surgeons,  established  by  the  said  act  made  and 
passed  in  the  18th  year  of  the  reign  of  his  said  Majesty's  royal  grand&ther 
King  George  the  Second,  and  also  excepting  such  persons  as  should  have 
received  such  letters  testimonial  as  in  the  said  last-mentioned  letters  patent 
mentioned,  under  a  seal  purporting  to  be  the  seal  of  the  late  dissolved  com- 
pany or  corporation  of  surgeons,  should  be  capable  of  becoming*  a  member 
of  the  said  college,  thereby  established,  unless  he  should  have  obtained  let^ 
ters  testimonial  of  his  qualifications  to  practice  the  art  and  science  of  sur- 
gery, under  the  common  seal  of  the  college  thereby  established ;  but  every 
[  ^411  J  p^i'^n  ^who  should  hereafter  obtain  such  letters  testimonial  under  the  com- 
mon seal  of  the  college  aforesaid,  should  thereby,  by  virtue  of  such  letters 
testimonial,  become,  and  may  be  constituted  a  member  of  the  said  college ; 
subject  to  all  the  regulations,  provisions,  and  by-laws  of  the  said  college ; 
and  it  was  his  said  Majesty's  further  will  and  pleasure,  that  the  mem^bers 
of  the  said  late  corporation,  and  such  other  persons  who,  since  the  dissolu- 
tion thereof,  should  have  obtained  such  letters  testimonial  under  a  seal  pur- 
porting to  be  the  seal  of  the  late  dissolved  company  or  corporation  as  afore- 
said, and  who  should  be  willing  to  become  and  be  members  of  the  said  col- 
lege tHereby  established  and  incorporated,  should  testify  their  acceptance 
of  his  said  Majesty's  letters  patent,  and  their  consent  to  become  members  of 
the  said  college,  by  signifying  such  their  acceptance  and  consent  in  writing, 
to  the  court  of  assistants,  within  six  calendar  months  after  the  date  of  his 
said  Majesty's  said  letters  patent,  who  should  cause  such  acceptance  and 
consent  to  be  entered  in  certain  books,  to  be  kept  for  that  purp<»e  at  the 
hall  or  council-house  of  the  said  college ;  and  the  said  court  of  assistants 
were,  by  the  said  letters  patent,  required  to  keep  such  books,  and  have  such 
entries  made  therein  accordingly,  as  by  the  said  last-mentioned  letters  pa^ 
tent  of  his  said  late  Majesty,  under  the  great  seal  of  England,  reference 
being  thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large  ap- 
pear ;  and  the  said  royal  college  of  surgeons  further  say,  that  the  said  Sam- 
uel Hunt,  before  the  day  of  the  date  of  the  said  last-mentioned  letters  pa- 
tent, to  wit,  on  the  said  4th  day  of  June,  in  the  year  of  our  Lord  1T89, 
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was  a  member  of  the  said  late  corporation  of  surgeons,  established  by  the       ^' 
said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his  said  late  Ma-  ^^*^^"^ 
iesty  King  George  the  Second,  and  so  rei^^uned  and  continued  such  mem- 
ber thereof,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid;  and  the  said  royal  college   of  surgeons  in 
London  further  say,  that  the  said  Samuel  Hunt,  so  having  been  such  mem- 
ber of  the  said  late  corporation  of  surgeons  as  aforesaid,  afterwards,  and  after 
the  mating  of  the  said  last  mentioned  letters  patent,  to  wit,  on  the  21st 
day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  at,  &c.  was  willing 
to  become  and  be  a  member  of  the  said  college,  by  the  siaid  last-mentioned 
letters  patent  established  and  inqyporated,  and  did  afterwards,  and  within 
six  calendar  months  after  the  date  of  the  said  letters  patent,   to  wit,  on 
*the  same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  testify  his  acceptance  [  *412  ] 
of  his  said  late  Majesty's  said  last-mentioned  letters  patent,  and  his  consent 
to  become  a  member  of  the  said  college,  by  then  and  there  signifying  such 
his  acceptance  and  consent  in  writing,  to  the  court  of  assistants  of  the  said 
college ;  and  the  said  S.  H.  then  and  there  4)ecame,  and  was,  and  still  is,  a 
member  of  the  said  royal  college  of  surgeons  in  London,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  which  said-last-mentioned  letters 
patent,  after  the  making  thereof,  to  wit,  on  the  2d  day  of  May,  in  the  year 
of  our  Lord  1800  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, was  duly  accepted  by  the  said  master  and  governors,  and  other  members 
of  the  said  court  of  assistants  therein  named,  and  also  by  divers,  to  wit,  one 
hundred  members  of  the  said  late  dissolved  corporations,  and  also,  by  divers, 
to  wit,  twenty  persons,  .who  since  the  dissolution  thereof,  had  obtained  sueh 
letters  testixionial  as  aforesaid,  under  a  seal,  puporting  to  be  the  seal  of  the 
said  late  dissolved  company  or  corporation ;  and  the  said  foyal  college  further 
say,  that  afterwards,  to  wit,  on  the  8th  day  of  January,  in  the  year  of  our 
Lord  1802  aforesaid,  at  the  said  college,  being  the  said  nail,  or  council-house 
of  the  said  college,  situate  in  Portugal  Row  aforesaid,  the  said  George  Chand- 
ler then  and  there  being  the  principal  master  of  the  said  college,  and  the  said 
Thomas  Keate  and  Charles  Blicke  then  and  there  being  the  governors  of  the 
Baid  college,  and  the  said  Charles  H.,  J.  W.,  W.  L.,  S.  H.,  J.  E.,  W.  L.,  T. 
P.,  J.  B.,  J.  H.,  J.  H.,  W.  B.,  H.  C,  D.  D.,  J.  S.  C.,  E.  F.,  W.  N.,  J.  W., 
and  £.  H.  then  and  there  being  members  of  the  said  court  of  assistants,  did 
then  and  there  respectively  duly  assemble  and  duly  hold  a  court  of  assistants 
of  the  said  royal  college  of  surgeons,  in  order  to  treat  and  consult  about  and 
concerning  the  rule,  order,  state,  and  government  of  the  said  college ;  and  the 
said  lasi-menticmed  master,  governors,  and  court  of  assistants  being  so  as- 
sembled as  aforesaid,  did  then  and  there,  in  pursuance  and  by  virtue  of  the 
said  hist-mentioned  letters  patent,  duly  make  and  ordain  the  following  by- 
laW,  rule,  and  ordinance,  the  same  appearing  to  them  the  said  master,  govern- 
ors, and  court  of  assistants  so  assembled  as  last  aforesaid,  requisite  and  con- 
venient for  the  regulation,  government,  and  advantage  of  the  said  college, 
and  the  same  by-law,  rule,  and  .ordinance  not  ]>emg  contrary  to  law ;  and 
whereby  it  was  then  and  there  duly  ordained,  that  every  member  of  the  court 
of  assistants  *should  annually  pay  the  sum  of  forty  shillings,  and  every  other  [  *418  ] 
member  of  the  college  who  should  reside  in  or  within  seven  miles  of  the  city 
of  London,  should  pay  the  sum  of  twenty  shillings  towards  defraying  the  ne- 
cessary charges  and  expenses  of  the  college, 'which  several  annual  sums  should 
be  due  and  payable  upon  the  24th  day  of  June  in  every  year :  and  the  first 
fart  thereof,  should  be  due  and  payable  upon  the  24th  day  of  June,  1802 ; 
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OH       ^hich  said  laBt-mentioned  by-law,  rale,  and  ordinance,  so  made  axid  ordained 
as  last  aforesaid,  afterwards,  to  wit,  on  the  same  day  aAd  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  and  pursuant  to  the 
directions  of  the  said  last-mentioned  letters  patent,  and  according  to  the  form' 
of  the  Statute  in  such  case  made  and  provided,  was  examined,  approved  o^ 
and  allowed  by  the  right  honorable  John  Lord  Eldon,  then  Lord  high  chancel- 
lor of  Great  Britain,  the  right  honorable  Lord  EUenborough,  Uien  chief  jus- 
tice of  his  late  majesty,  assigned  to  hold  pleas  in  the  court  of  our  said  lord 
the  now  king,  before  the  king  himself,  and  the  right  honorable  Richard  Pep- 
per Lord  Alvanley,  then  lord  chief  justice  of  his  late  Majesty,  of  the  bench 
at  Westminster,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said :  of  all  which  said  several  premises  the  said.  Samuel  Hunt,  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  had  notice ;  and  the  said  royal  college  of  surgecHis 
further  say,  that  the  said  Samuel  Hunt,  being  such  member  of  the  said  royal 
college  of  surgeons  as  .aforesaid,  on  the  2l8t  S&y  of  April,  in  the  year  of  our 
Lord  1800  aforesaid,  resided,  and  hath  thence  hitherto  resided,  within  seven 
miles  of  the  city  of  London,  to  wit,  in  the  parish  of  St.  Martin  in  the  Fields, 
in  the  city  and  liberty  of  Westminster  aforesaid,  in  the  county  of  Middlesex, 
aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and 
by  means  thereof,  and  by  virtue  of  the  said  by-law,  he  the  said  Samuel 
Hunt,  aft;er  the  making  of  the  by-law,  to  wit,  on  the  24th  day  of  June,  in' 
the  year  of  our  Lord  1804,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, became  and  was  liable  to  pay,  and  ought  to  have  paid  to  the  said  royal 
cSllege  of  surgeons,  a  large  sum  of  money,  to  wit,  the  sum  of  twenty  shillings, 
of  lawful  money  ofjGreat  Britain,  for  one  year  of  the  said  contribution,  end- 
ing on  the  said  24th  day  of  June,  in  the  year  of  our  Lord  1804  aforesaid,  towards 
defraying  the  necessary  charges  and  expenses  of  the  said  royal  college,  where- 
[  ^414  ]  by,  *and  by  reason  of  the  said  last-mentioned  sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued  to  the  said  royal  college  of  sht- 
geons,  to  aemand  and  have  of  and  from  the  said  Samuel  Hunt  the  said  last- 
mentioned  sum  of  twenty  shillings,  residue  of  the  said  sum  above  demanded ; 
yet  the  said  Samuel  Hunt,  (although  often  requested  so  to  do)  hath  not  as 
yet  paid  the  said  sura  of  forty  shillings  above  demanded,  or  any  part  thereof,  to 
the  said  royal  college  of  surgeons,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  wholly  neglects  and  refuses  so  to  do,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  to  the  damage  of  the  said  roy&l 
college  of  surgeons  of  i&lO,  and  therefore  they  bring  their  suit,  Ac. 
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HON  JUDO-  • 


MENTB  AND 
JUDGMENTS 


For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court 
or  LNFcai-  of  judicature  of  our  sovereign  lord  the  king,  holden  at  the  town  of  St.  Jago 

OR  COURTS. 

.   ^  (6)  As  to  when  d«bt  or  assumpait  lies  on  the  see  form  of  deolarstion,  Scot  v.  Beran,  2  Bur. 

''^d^     t  i^^S"'^'^^  ^  '^  foreign  or  inferior  oonrt,  see  k  Adol.  78.)     See  also  as  to  when  such  judg- 

/A\^/i\'^  ante,  248,  notes.     (Becquct  v.   Macarthy,  2  ment  is  conclusive,  id.    Also  as  to  the  form  of 

V*^^  V  A).  Bar.  &  Adol.  961 ;  1  Crom.  M.  &  Ros.  277,  and  the  declaration,  id. 

a 

(1)  See  the  precedent,  Richards,  Adm;  v.  Biekley,  18  Sei^r.  &  Rawle,  395,  which  was  debt 
apon  a  Barbadoes  judgpnent.  When  the  foundation  of  the  foreign  Judgment  is  a  specialty,  and 
it  is  80  stated  in  the  dechiration,  the  Statute  of  Limitations  (actio  tion.  accrevU)  is  not  *  good 
plea,  ibid,  » 


ox  1^£GAL  LIABIUXIBS. 


114 


1ft  Vega,  inand  for  the  island  of  Jamaica,  and  within  the  jurisdiction  of  the    <>■  «>"^ 
court  (c),  to  wit^at,  &c,  {venue)  the  last  Thursday  in  August,  in  the  ^h^to'^ 
•jear  of  the  reign  of  our  said  lord  the  king,  and  in  the  year  of  our  Lord   inteeiob 
-,  before  the  honorable ^  esq.  chief  judge  of  the  said  court,  and  his  as-    courts. 

then  sitting  judges  of  the  same  court,  by  the  consideration  and  judg- 
of  the  same  court,  recovered  against  the  said  defendant,  as  well  the  sum 
—  current  money  of  the  said  island  of  Jamaica,  for  his  damages  which  he 
sustained  by  occasion  of  the  non-performance  of  certain  promises  and  un- 
ikings  before  that  time  made  by  the  said  defendant  to  the  said  plaintiff,  as  . 
the  sum  of  £ —  current  money  of  the  said  island  of  Jamaica,  for  his  costs 
charges  by  him  about  his  suit  in  that  behalf  expended,  to  the  said  plainti  IT, 
4esaid  court  of  his  own  assent,  then  and  there  adjudged,  whereof  the  said  I  *41o  j 
'  nt  is  conricted,  which  said  judgment  still  remains  in  that  court,  in  .full 
and  effect,  in  no  wise  satisfied,  recovered,  or  annulled,  (4;hat  is  to  say) 

[renue)  aforesaid.     And  the  said  plaintiff  in  fact  saith,  that  he  had  not 

ined  execution  of  the  aforesaid  judgment,  and  that  the  damages,  costs, 
charges  aforesaid,  in  form  aforesaid  recovered,  are  of  great  value,  to  wit, 
Talueof  £ —  (rf)  of  lawful,  &c.*to  wit,,  at,  &c.  {venue)  aforesaid,  where- 
action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from 

defendant  the  said  sum  of  £ —  parcel  of  the  said  sum  above  demand- 
Add  counts  on  debt,  for  the  debt  upon  which  the  judgment  was  ob- 

wjmey  counts,  and  the  account  stated.^ 

that  whereas  heretofore,  to  wit,  on,  &c.  a  certain  decree  and  sentence  On  a 
le,  in  and  by  his  nujesty's  court  of  sessions  in  Scotland,  to  wit,  a^  Scotch  de- 
r(»enttc)  in  a  certain  matter  then  depending  in  the  same  court  wherein  the  ^'"^ 
""'aintiff  was  pursuer,  and  the  said  defendant  was  defender,  by  which  said 
it  was  found,  and  the  lords  of  council  and  sessions  being  the  judges  of 
oouit,  did  thereby  then  and  there  find  the  said  defendant  liable  to 
plaintiff  in  the  sum  of  £ —  sterling,  as  the  said  plaintiff  ^s  salary  for 
5n  nights  he  had  been  enggaed  to  perform  by  the  said  defendant  at  cer- 
leatres,  &c. — \^Set  out  the  adjudicatory  part  of  the  decree  carefully] 
the  said*  decree  and  sentence  more  fully  appears  (/"),  of  which  said  de- 
*  sentence  the  said  defendant  afterwards,  to,  wit,  on  the  day  and  year 
id,  at.  &c.  {venue)  aforesaid,  had  notice,^ which  said  decree  and  sen- 
[kstill  remain  in  full  force  and  effect,  not  in  anywise  reversed,  set  aside,  or 

Roe  wonlB  are  nnnecefflaiy,  and  the 
itioa  irould  be  good  -without  them,  upon 
t  (korajTer,  1  Wils.  819, 820.  Com.  Dig. 
F>2  W.  12.  See  form  in  assumpsit,  and 
»ttte,  248;  and  notes  to  the  next  pre- 

To  asoertain  the  Talue  in  this  ease,  muU 

^  eumnt  money  by  five,  and  then  di- 

^en,  which  |nx)duce8  the  amount  in 

[English  money.     (The  Ti^ue  to  be  re- 

'  is  that  sum  in  sterling  money  which 

would  have  produced  according 

nte  of  exchange  between  Jamai- 

ifnglaQd  at  the  date  of  the  judgment, 

Beran,  2  Bar.  &  Adol.  78.) 


(«)  See  the  form  in  assumpsit,  and  notes, 
ante,  245,  and  that  assumpsit  bee,  see  !•  M.  & 
P.  668;  4  Bing.  686,  S.  C.  Debt  lies  upon  the 
decree  of  a  colonial  court  (of  Equity)  which 
has  no  power  to  enforce  its  decrees  in  tiiis  coun- 
try, 1  (5ampb.  258.  It  does  not  lie  on  a  decree 
of  (an  English)  court  of  Equity,  (though  it  be 
for  the  payment  of  a  specific  sum  of  money, 
when  it  is  founded  on  equitable  considerations 
only,)  8  B.  &  A.  52;  (1)  nor  on  a  mere  intep- 
loeutory  order  of  a  court  of  law,  2  H.  B.  248. 
4  Taunt.  705,  when  it  lies  on  a  rule  of  reforenoe, 
1  Sid.  452;  2  B.  &  A.57. 

{f)  As  to  this  averment,  see  Doug.  1  5, 
East,  478. 


h  FeonsjlTania  an  action  of  debt  is  muntainable  on  a  decree  of  a  court  of  Equity  of  a 
■*^^  for  the  payment  of  money.    Evans  adm.  v,  Tatem,  9  Scrg.  &  Rawle,  262.    The  con- 
Qpon  which  the  decree  was  founded  do  not  appear  by  the  report. 
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ON  SCOTCH  otherwise  vacated ;  and  the  said  plaintiff  bath  not  obtained  any  Batisbctka 
of  or  npon  the  said  deeree  or  sentence  for  the  said  seveiral  same  of  monej  lo 
decreed  and  ordained  as  aforesaid,  whereby  an  aetion  bath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said  sun  of 
wa^more  ^  —  parcel  of  the  said  sum  above  demanded.  And  whereas  also  the  said  do- 
genenL  fendant  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  (^venue)  aforesaid,  had  be- 
come and  was  indebted  to  the  said  plaintiff  in  the  further  sum  of  £—  of  Kke 
lawful  money,  upon  and  by  virtue  of  a  certain  decree  and  sentence  before  then 
made  in  and  by  his  said  majesty ^s  court  of  sessions  in  Scotland  aforesaid,  in  a 
certain  matter  then  depending  in  the  same  court,  wher<gin  the  said  plaintiff  ^ras 
pursuer,  and  the  said  defendant  was  defender,  by  which  said  last-mentioned  de- 
cree and  sentence  the  said  defendant  was  decreed  and  ordained  to  pay  to  the 
said  plaintiff  divers  sums  of  money,  in  the  whole  amounting  to  the  said  last- 
mentioned  sum  of  £ —  which  is  still  wholly  unpaid  and  unsatisfied  to  the  said 
plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid,  whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  defendant  the  said 
last-mentioned  sum  o{  £  —  other  parcel  pf  the  said  sum  above  demanded.— 
[Add  counts  for  the  original  debt  for  which  the  decree  was  obtained,  and 
the  money  counts,  and  account  stated  in  debt,  and  breach.^ 

On  ft  jndg-      For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {the  day  wkm 
cot^r^in  7*'^''*^'*^  ffiven  or  about  it)  in  the  court  of  record  of  our  said  lord  the  king  of*  i 
the  bor.      the  borough  of  Liverpool,  in  the  county  palatine  of  Lancaster,  holden  in  the  j 
oueh  court  common  hall  within  the  exchange,  before  r.  W.  B.  Esq.  the  mayor  of  the  said 
wxt'ia)      ^^^&^j  according  to  the  custom  of  the  borough  aforesaid,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  used  and  approved  of  within  the 
said  borough,  bv  the  consideration  and  judgment  of  the  said  court,  recovered 
against  the  said  defendant  the  sum  of  X14.  Is.  parcel  of  the  said  sum  above  de- 
manded, which  in  and  by  the  said  court  was  adjudged  to  the  said  plaintiff  for 
his  damages  which  he  had  sustained  as  well  by  reason  of  his  not  performing 
r  ^416  1  ^^^^^  promises  and  undertaking  then  lately  made  to  '''the  said  plaintiff  by  the 
said  defendant  in  the  borough  aforesaid,  and  within  the  jurisdiction  of  the  said 
court  {ffff)  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  defendant  was  convicted,  as  by  the  record  and  pro- 
ceeedings  thereof  remaining,  &c.  which  said  judgment  remains  in  full  force  nnd 
effect,  not  reversed,  vacated,  set  aside,  annulled,  paid  off.  or  satisfied,  and  the 
said  plaintiff  has  not  as  yet  obtained  any  satisfaction  or  execution  of  the  said 
judgment  in  form  aforesaid  recovered,  whereby  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have,  of  and  from  the  said  defendant,  the  said  sum 
of  Jtl4*,  Is.  parcel  of  the  said  sum  above  demanded. — [Add  counts  9n  the 
original  cause  of  action,  account  stated,  and  breach,^ 


fOR 

KWAPB.  Vn.    FOR  ESCAPES. 

^a^)*        For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term  (term 

the  escape   ^f  judgment),  in  the year  of  the  reign  of  our  lord  the  now  king,  in 

(y)  Debt  lies  on  the  iadgment  of  an  inferU  {gg)    (This  allegation    soenia  essential  in 

or  court,  see  248  a;  and  see  ante,  248,  as  to  as-  debt  upon  the  judgment  of  an  inferior  court, 

supapsit,  and  the  note  as  to  tjiie  form  of  d&-  Read  r.  Pope,  1  Crom.  M.  &  Roe.  802;  SaltiT 

daring.  r.  Slade,  1  Adol.  &  EU.  60B.) 


ON  LEQAL  LIABILITIES. 
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cottrt  of  our  said  lord  the  king,. before  the  king  himself  [or,  if  the  judg^ 
"'  \sere  in  *C.  P.  say  "in  the  court  of  our  said-  lord  the  king,  of  the 
at  Westminster,  before  the  Right  Honorable ;  knight,  and 


tffiS. 


& 


.(I)  See  other  forms,  post,  and  those  refer- 
'    in  1  Siand.  37,  n.  1 ;  Com.  Bi)^.  Esc'^pe, 
r,2  W.  11;  7  Wentw.    568   to  537;  I 
C.  P.463;  Heme,  8'.),  and  see  a  form  in 
ffvaaeaeipe  on  an  attachment  fi^r  not 
ling  an  award,  8  B.  &  C.  124 ;  ahjo  one 
fir  an  escape  in  execution,  on  u  judg- 
irevirccl  by  *dr«  facias.     4  U.  vS:  C.  380; 
^fi.  500.  8.  C;  (1  Croni.  xM.  A  Ros.  163.) 
M  an  action  lies, — It  would  excce  I  the 
>of  a  note  to  point  out  fully  all  the  ro- 
to  Ruuntain  an  act*. on   for  an  cSx^apr. 
be  deemed  sufficient  to  insei-t  the  tbU 
points:— 

AaiS  is  liable  for  the  esvMpe  of  a  pris- 

Joeo  on  an  erroneous  judgment.     Garth. 

If  a  ooart,  not  ha\ing   jurisdictio]^, 

iu  officer  to  discharge  a  prisoner,  and 

obeys  the  order,  he  is  liable  to  an 

for  an  escape.     8   T.   R.   424      The 

euisot  take  advantage  of  any  defects  in 

ifnocedings  against   the  prisoner.     Cro. 

Bat  unless  a  party  be  lawfully  in 

^  no  action  lies  for  his  escape,  7  B.  & 

SB.  &  C.  ri'J;  and  it  8.«ms  the  officer 

'<  liable  if  the  judgment  was  void,  B.  X. 

6;  Wats,  on  Sheri£k,  54 ;  or  if  tho  writ 

ition  wns  absolutely  void.     Cro.  Jac.  8, 

N.  P.  66.     An   escape  effected  by  the 

Goil,or  the  king *s  enemies,  or  by  the 

taking  fire,  is  excused.     4   Co.  84;  B. 

6&   The  sheriff  is  liable  though  he  ar- 

laUbertj.    3  B.  ^   A.  502.     letting  a 

idntwas  arresteil  go  to  the  next  house, 

in  another  juristliction,  was  held  an 

Sheriflf  of  ILimpsliirc  r.  Godfrey,  12 

H;  12  Mod.   IIG,  n.  b.;   1   B.  &  P. 

Touching  tlje  party,  and    endeavoring 

ily  to  hold    hiui,  is  an   escape.     2 

&  Jerv. 'SOO,  and  sec   further  ns  to 

9  an  arrest.   Rose.   £vid.    876.     If  a 

allow  the  party  to  go  at  large  nn   his 

^kim  (the  sheriff)  the  money,  he  w.Il  be 

'  an  escape.     14  Knst,  408,  and  »'.q  4 

C;!6;Ry.  &  Moo.    C.  N.  P.  .6,  821. 

be  a  judgment  agtiinst  two  persons  in 

Dn,  and  one  escape,  the  sherifl  will  be 

ifcr  the  whole  debt,  Rol.   Ab.  Kscape,  F. 

»  where  husband  and  wife  arc  in  cus* 

itn>l the  wife  escape     Id.  Cro.  Jac.  G57. 

Slay  sue. — The   proper  party  to  sue 

pbintiff  in  tlie  origin.il   action.     The 

plamtiff  in  an  action  for  mesne  profits 

'  He  for  an  escape  in  an  execution  upon 

"      It  therein.     2   M.   &   S.  473.     The 

my  sue  for  an  escape  on  a  judgment 

by  them.     Fitz.    21>6.     An  executor 

as  sash  for  an  escape  in  his  testator's 

B«  on  a  judgment  obtained  by  the  tcs- 
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titor.  Lord  Riym.  978;  6  Mod.  123,  S.  C. 
The  executor  nuiy  sue  in  his  own  right  on  a 
judgment  obtained  by  him,  whether  in  his  rep- 
resentative character  or  not.  2  T.  R.  126.  If 
while  thedcfndant  be  in  the  custody  of  the 
sheriff,  in  an  action  at  the  suit  of  A.  a  writ  be 
lodged  in  the  oSax  of  the  sheriff  at  the  suit  of 
B.  and  the  defendant  escape,  A.  as  well  as  B. 
may  sue  for  the  escape.  .  1  Bos.  &  Pul.  24. 
Salk.  278. 

Who  nay  be. sued. — The  action  should  be 
brought  against  the  superior  officer,  and  not 
the  inferior  officer,  who  permitted  the  escape. 
Wats,  on  Sheriff.  144,  5.  Where  there  are 
two  sheriffs  who  suffiur  an  escape,  and  one  dies, 
the  action  lies  against  the  survivor,  or  if  pend- 
ing the  actiop  one  dies,  the  action  may  be  con- 
tinued against  ^e  survivor.  Cro.  Eliz.  C25. 
If  the  old  sheriff,  at  the  expiration  of  his 
office  omit  to  tura  over  a  prisoner  by  assign- 
ment to  the  new  sheriff,  he  is  liable  for  an  es- 
cape. 3  Rep.  71  b.  and  see  Wsits.  on  Shcriffij, 
145.  The  -heir  or  executor  of  the  sheriff  are 
notUabic.^   Dyer,  271,  322;  liord  Riym.  2.K». 

Form,  of  remedy. — At  common  law  rase  was 
the  only  remedy  against  a  sheriff  for  an  cheapo 
of  a  prisoner  in  execution  on  final  proccsj*,  and 
that  form  of  action  must  still  be  adopted  when 
the  escape  is  Ixsfore  final  process.  2  Inst, 
882.  But  the  stilts.  Westni.  :\  13  Ed.  1.  c. 
11.  and  1  Rich.  2.  c.  12,  give  the  action  ot  deit 
against  the  sheriff,  or  gaoler,  for  an  csiapc,  to 
recover  the  sum  for  which  a  prisoner  was 
charged  in  execution,  and  to  which  action  of 
debt  the  statute  of  limitations  cannot  be  plead- 
ed. 1  Saund.  87,  38,  n.  2;  2  Siand.  07,  n. 
10.  Sid.'  805.  (See  an  ancient  precedent,  8 
Reeve's  Hist.  E.  L.  61.)  These  stitutes  do 
not  deprive  the  party  aggrieved  of  his  rcmc<ly 
by  action  on  the  case.  Cro.  Ja!.  288.  Debt 
is  preferable  to  case  wl^en  an  escape  after  judg- 
ment can  l)e  proved  l)ecaiLsc  the  jurvmustgi^e 
the  whole  debt,  1  Sannd  85,  n.  1.  2*'T.  R.  129; 
2  Chit.  Rep.  454.  2  Hen.  Bla.  118;  (1)  whcro- 
ns  in  an  action  on  the  case  the  jury  may  give 
II hat  damages  they  think  fit  Id. ;  :i  T.  R.  130. 
Debt  lies  on  these  Statutes  aa  well  where  the 
escape  is  negligent,  as  Where  it  is  voluntary.  2 
Sti-a.  827;  2  Hen.  Bla.  108.  But  debt  does 
not  lie  against  a  sheriff  for  omitting  to  arrest  a 
party  on  a  ca.  sa.,  when  he  had  an  opportuni- 
ty of  so  doing;  in  that  case  the  plaintiff  must  sue 
in  cose  in  one  count,  as  for  an  escape,  and  in  an- 
other for  not  arresting  defendant  2  Bla.  Rep. 
1048;  2  Hen.  Bhi.  118.  See  form,  post,  787, 
Debt  does  not  lie  for  an  escape  on  an  attach- 
ment for  non-payment  of  money.  2  B.  &  A. 
66;  8  B.  &  C.  124.  The  form  of  remedy  by  a 
sheriff  against  the   party   escaping,  through 
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ESCAPES. 

of  a  pris- 
oner in  his 
custody, 
under  a 
capias  ad 
satisfaci- 
endum (A). 


Shewellr.  Fell,  3    Ycates,  17.    4   Y&ates,  47.     And   the  insolvency  of  the  person   in 
f  would  he  no  defense  to  the  action.    Wolvcrton   v.  The  Commonwealth,  7  Serg.   & 


,278. 

Vol.  n. 
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his  oompanions,  then  his  said  Majesty's  Justices  of  (he  bench"]  [or,  if  thm 
judgment  were  m  the  exchequer^  say  '^before  his  Majesty's  Barons  of  his 
exchequer"]  -at  Westminster,  in  the  county  of  Middlesex  (t),  by  the  consid- 
eration and  ji}dgment  of  the  same  court,  recovered  (A)  against  one  £.  F.  a 
certain  debt  [or,  if  the  judgment  was  in  assumpsit,  state  it  as  in  the  next 
ferrn\  of  £/ — ,  and  also  £ —  costs,  which  in  and  by  the  same  court  vere 
adjudged  to  the  said  plaintiff,  and  with  his  assent  for  his  damages,  which  he 
had  sustained  as  well  by  occasion  of  the  detaining  of  the  said  debt  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  E.  F.  was  convicted  (/);  and  the  said  plaintiff  further  saitb,  that  he  the 
said  .plaintiff,  for  having  execution  of  the  said  judgment,  afterwards,  to  wit, 

on,  &c.  (m)  in  the year  of  the  reim  of  our  said  lord  the  king,  saed 

and  prosecuted  out  of  the  said  court  at  Westminster  aforesaid,  a  certain  writ 
of  our  said  lord  the  king  called  a  capias  ad  satisfaciendum,  (or,  a  testatum 
capias  ad  satis&ciendum,  according  to  the  fact)  upon  the  said  judgment 
against  the  said  E.  F.  directed  to  the  sheriff  of  Essex  (n)  by  which  said  writ 

the  (sheriff's  negligence,  is  by  aetion  on  the 
eaae;  Wats,  on  Sher.  14ll  If  the  escape  was 
voluntary t  the  sheriff  is  without  remedy. 

JPbrm.  of  Declaration. — ^The  observations  as 
to  the  form  of  the  declaration  will  be  found 
under  the  following  notes  to  each  precedent 
Great  attention  should  be  paid  to  setting  out 
the  proceedings  accurately.  The  declaration 
must  aver  not  only  the  escape  of  the  prisoner, 
bat  show  that  he  was  lawfully  in  custody,  and 
how.. 

An  amendment  of  any  .mistake  may,  it 
seems,  be  allotred.  2  J.  B.  Moore,  561,  8 
Taunt  516,  S.  C;  6  B.  &  C.  196.  In  the  lat- 
ter  case,  in  an  action  against  the  marshal  ibr 
sa  esoape,  the  bill  was  entitled  generally  of 
Michaelmas  Term,  and  the  escape  was  alleged 
to  have  taken  place  on  the  15th  November. 
There  was  a  special  demurrer;  for  that  the 
cause  of  action  appeared  to  have  accrued  after 
the  first  day  of  the  Term  to  which  the  bill  had 
relation.  The  court  allowed  the  plaintiff  to 
amend  on  payment  of  costs,  although  it  ap- 
peared by  i^davit  that  the  prisoner  had  re- 
tamed  into  the  custody  t>f  the  marshal  before 
any  application  for  liberty  to  amend  was  made. 

Plea. — Nil  debet  is  a  good  plea  to  an  action 
of  debt  for  an  escape,  5  Salk.  565.  5  Mod. 
9;  and  before  the  statute  8  &  9  W.  3,  o.  27. 
ftesh  pursuit  might  have  been  given  in  evi. 
denoe  under  it  1  Mod.  116;  but  that  state- 
ate  renders  it  necessary  to  plead  the  tBuct  spe- 
dally,  s.  6.  If  the  escape  were  Toluntanr 
itwUl  not  avail  the  sheriff  to  plead  a  fresh 
pursuit  R.  2  BolL  588,  Com.  Dig.  tit  Es- 
oape, £.  Bee  the  forms  of  pleas  and  notes, 
poet,  vol.  iiL  957. 

(i)  Stating  a  judgment  in  K.  B.  to  have 
beoi  recovend  *'in  the  Court  of  the  Bench,** 
would  be  bad;  1  J.  B.  Moore,  19;  7  Taunt 
271,  8.  C. 

(k)  The  judgment  must  be  stated,  1  Saund. 
87;  8  B.  &  C.  128;  but  this  concise  mode  of 
stating  the  recovery  is  sufllcient,  1  Saund.  89, 
n.  4;  and  though  the  judgment  was  revived  by 
tctre  facias,  there  is  no  occasion  to  state  the 
judgm^it  on  the  uin  faeiat.    4  B^  A:  C.  880, 


6  B.  &  R.  600,  &  C;  Infra,  417  a.    If 
be  a  substantial  variance  it  will  be  &taL     It 
suffices  however  if  the  judgment  be  sub9tan~ 
tially  proved  as  alleged.     Where  the  jadgment 
was  stated  to  have  been  recovered  as  of    TYin^ 
ity  Term,  and  the  proof  was  of  a  judi^ment 
of  Etuier  Term,  it  was  held  immatoial,  and 
this  although  the  declaration  referred  to  the 
record   of  the  judgment;  for  such  rsefierence 
was  surplusage.     8  B.  &  C.  2;  4  D.  &  K  624, 
&  C;  9  East,   157;  4  B.  &   A.  485;  5  Id. 
964.     So  where  the  declaration  stated  that  the 
plaintiff  recovered  a  judgment  against  H.  W., 
and  that  in  Trinity  Term  afterwards,  sach  pro- 
ceedings were  had  in  the  said  court,  that  it 
was  considered  that  the  plaintiff  should  harf% 
execution  against  H.  W.  for  the  damages  afore- 
said, as  appeared  by  the  record  thereof ;  and 
that  thereupon  a  ca,  ia.  was  issued,  and  fi. 
W.  committed  to  the  -marshal's  existody  in  ex- 
ecution, it  was  considered  unnecessary  to  prove 
the  judgment  on  the  tcire  facias,  and  thut 
any  variance  in  the  statement  of  it  was  not 
material.    4  B.  &  C.  880;  6  D.  &  R.  500,  S. 
C.     But  a  substantial  Variance  will  be  &taL 
Therefore  it  should  seem  that  stating  the  judg- 
ment to  be  on  oertiun  promises  and  undertak- 
ings, when  it  was  only  on  a  promise  and  un- 
dertaking, would  be  bad,  5  B.  &  C.  889;  8  D. 
&  R.  98,  S.  C.  but  that  was  not  an  action  Ibr 
an  escape.    Stating  a  judgment  of  the  Court 
of  King's  Bench  to  have  been  reooTered  "  in 
the  court  of  the  bench'*  would  be  bad.     1  J.  * 
B.   Moore,  19.    7  Taunt   27,  S.  C     As  to 
what  a  variance  in  declaration  on  escape  on 
mesne  process,  see  post,  787;  4  B.  &  C.  408. 
6  B.  &  R.  488,  6.  C.;  11  East,  516. 

(/)  There  is  no  occasion  to  refer  to  the  r&- 
ooni  of  the  judgment  by  a  prout  patet  per  re- 
cordum  8  B.  &  C;  2.;  4  D.  &  R.  624,  a  C; 
WiUes,  127;  2  Salk.565. 

(m)  The  teste  of  the  capias  ad  satitfaeien- 
dum.  The  writ,  whether  a  testatum  or  noit 
omittas  ca.  sa.  is  to  be  set  out  verbatim ,  or  ac- 
cording to  the  substence. 

(n)  It  may  be  described  as  issued  to  the 
sheriff,  naming  hhn.     2  Campb.  526. 
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Hr  Kiid  lord  the  king  commanded  the  said  sheriff  that  he  should  take  the 
fliid  E,  P.  if  he  should  be  found  in  his  bailiwick,  *and  him  safely  keep,  so 
tkat  the  said  sheriff  might  have  his  body  before  our  said  lord-  the  king  at 

Westminster,  on next  after ,  [or,  if  in  C,  P.  say  "before  his 

Majesty's  Justices  at  Westminister,  on  then  next  following"]  to 

the  said  plaintiff  the  debt  and  damages  (o)  aforesaid,  [or,  if  in  as- 
^sUjSayj  **the  damages  aforesaid"]  in  form  aforesaid,  recovered,  and 
the  said  sheriff  should  have  there  that  writ ;  which  said  writ  afterwards, 
before  the  delivery  thereof  to  the  said  sheriff,  to  be  executed  as  is  here- 
mentioned,  to  wit,  on,  Ac.  at,  &c.  {venue)  w^as  duly  indorsed  with  a 
ion  to  the  said  sheriff,  requiring  him  to  levy  £ — ,  [besides  sheriff's 
idage,  officer's  fees  and  all  other  incidental  expenses  (j»).l     And  which 
writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  said  return  there- 
to wit,  on,  &c.  {q)  {venue)  was  delivered  to  the  said  defendant;  who  then 
"  from  thenceforth,  until  and  at  and  aft;er  the  return  of  the  said  writ  (r), 
sheriff  of  [Essex]  aforesaid,  to  be  executed  in  due  form  of  law ;  by  vir- 
of  which  said  writ  the  said  defendant,  so  being  sheriff  as  aforesaid,  afler- 
wd  before  the  said  return  of  the  said  writ,  to  wit,  on  the  day  and 
last  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  kc. 
?)  aforesaid,  took  and  arrested  the  said  E.  F.  by  his  body,  and  then  and 
bj  virtue  of  the  said  writ,  and  of  the  said  indorsement,  so  made  thereon 
aforesaid,  had  and  detained  him  in  his  custody,  in  execution  for  the  said 
a  of  money  (^),  so  indorsed  on  the  said  writ  as  stforesaid  [besides  sheriff's 
Lge,  officer's  fees,  and  all  other  incidental  expenses],  and  kept  and 
him  in   his  custody,  from  thence  until  the  saidi  defendant,  so  being 
as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
(venue)  aforesaid,  without  *the  leave  and  license,  or  against  the  will  of  [  *419  ] 
said  plaintiff,  suffered  and  permitted  {i)  the  said  E.  F.  to  escape  and  go 
fbrg^,  and  the  said  E.  F.  did  then  and  there  escape  and  go  at  large,  where- 
er  he  would,  out  of  the  custody  of  the  said  defendant,  he  the  said 
iDt  so  then  being  sheriff  as  aforesaid ;  and  the  said  sum  of  money,  so 
on  the  said  writ  as  aforesaid,  being  then  and  still  wholly  unpaid,  and 
sfied  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  an 
hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
defendant  the  sum  of  £ — ,  above  demanded;  yet,  &c. — [Conclusion  as 
887.] 

— ,  (to  wit,)  A.  B.  complains  of  C..D.  esq.  marshal  of  the  Marshalsea  BiU 
«ur  lord  the  now  king,  before  the  king  himself,  present  here  in  court  in  ^^Jj^ 
Town  person,  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ —  of  the  escape 
*  and  lawful  money  of  Great  Britain,  which  he  owes  to,  and  unjustly  of  apris- 
"-firom  him.     For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  in  ^^[gj^JJ" 


(•)  If  tbe  writ  be  correctly  described  in 
iwe,  it  will  suffice.  The  word  "damaffett** 
tbe  writ  is  dam&ges  and  costs,  is  not 

^n»aot,    9  East,   298,  and  see  farther, 

i(^)  Utthis  correspond  with  the  indorse- 
"^(iB  the  writ    Tlieae  are  not  leviable  un- 

'  ^  CO.  ia,  unless  there  was  a  Judgment  for 
/. «  express  aathority  &r  the  levy  by 

I  defaidiat's  agreement 

(f)  Aqy  da^  $i)^%  tly)  time  when  the 


writ  was  deliyered  to  the  sheriff 

(r)  It  should  seem  that  this  would  be  no 
variance,  though  the  defendant's  shrievalty 
expire  before  the  return  of  the  writ,  see  8  D. 
&  B.  488, 

(s)  Or  « for  the  debt  and  damages  afore- 
SMd."  . 

{t)  Under  a  count  for  a  voluntaiy  esoape^ 
a  negligent  esoape  may  be  proved.  2  T.  A. 
126.  ^ 
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Term,  in  the year  of  tbe  reign  of  our  loiti  the  now  king,  in  the 

court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in 

his ciLBtody  the  county  of  Middlesex,  by  the  consideration  and  judgment  {w)  of  tbe 

in  cxccu-    same  court,  recovered  against  one  E.  F.  — /.  which  were  adjudged  to  the  said 

w»  K^)'     plaintiff,  in  and  by  the  said  court,  for  his  damages,  [or,  if  in  debt,  stcUe  the 

[  *4i:0  1  ^judf/ment^  as  in  form,  ante^  '^I'^j  ^y  ^^  sustained,  as  well  on  occasion  of 

the  not  performing  certiiin  promises  and  undertakings  ( x)  before  then  made 

by  the  said  E.  F.  unto  the  said  plaintiff,  as  for  his  costs  and  charges,  by  tbe 

said  plaintiff  about  his  suit  in  that  behalf  expended,  whereof  the  said   E.  F. 

Wiis  convicted  (y).     And  thereupon  (5;)  on next  after  in  

Terra,  in  the year  of  tlie  reign  aforesaid,  the  said  E.  F.  then   being 

present  in  the  said  court  of  said  lord  the  now  king,  before  the  king  himself, 
at  Westminster  aforesaid,  was  then  and  there,  in  and  by  the  Siiid  court,  at  tbe 
prayer  of,  the  said  plaintiff,  committed  to  the  custody  of  the  said  defendant, 
then  being  marshal  of  the  marshalsea  of  our  said  lord  the  king,  before  tbe 
king  himself,  in  execution  for  the  damages  aforesaid,  there  to  remain  until  b^ 
should  satisfy  the  said  plaintiff  the  said  damages,  as  by  the  record  of  the  said 
commitment  remaining  in  the  said  court  more  fully  appears  {ja).     By  virtue 


(u)  Ih'R  precodCnt  is  applicablo  \ih&n  all 
the  proceedings  have  been  in  K.  B.  See  the 
notes  to  the  last  precedent,  which  ai'e  liere  ap- 
plicablo, and  LiL  £nt  152.  -If  tbe  bill  against 
the  marshal  be  filed  in  the  vacation,  as  is  fre- 
quent, there  should  be  a  special  menior<in(lum, 
sluiilir  to  i\\vX  against  an  attorney  when  filed 
in  vacation,  see  5  T.  R.  82r>.  Sec  the  funn, 
ante,  oO.  As  to  the  marshars  liability,  and 
the  necessity  in  some  cases  for  liling  the  bill, 
whilst  the  prisoner  is  out  of  the  rules,  Kce  2 
T.  R.  VIS}.  See  a  precedent  a;;'Uiist  iho  uiar- 
shiill,  fi)r  au  cscajxi  on  nii-snc  pixjjess,  o  E:i8t, 
440,  pc.»t,  74H.  .An  amendment  of  the  bill 
will  be  allowed.  2  J.  B.  Metre,  CGI ;  8  Taunt. 
ol5,  S:  r.  G  B.  &  (\  1%,  ante,  41G,  n.  In  an 
action  for  an  escape  ng;uiist  the  marshal,  the 
plain  tilf  must  prove  the  person  that  isjapcJ 
was  in« actual  custody  since  the  commiititur; 
the  entry  of  the  commiUitur  in  the  marshars 
bo'.)k,  or  on  record  is  insufificiont,  1  Keb.  875, 
775.  See  also  2  Rol.  Ab.  G81,  pi.  4;  2  Keb. 
884.     Salk.  9J. 

(u?)  Let  the  judgment  bo  stated  so  as  to 
agi-ce  in  substance  with  that  recovered ;  see  the 
notes  as  to  the  mode  of  stating  Jt,  and  what  a 
variance,  ante,.  417,  n. 

(x)  If  the  judgment  was  On  one  count 
only,  as  where  there  hiis  Ixjcn  a  reference  to  the 
master,  say,  *•*  promise  and  nn<lertaking,'*  5 
B.  &  Cres.  889;  8  D.  &  R.  08,  S.  (\ 

(y)  There  is  no  iKJcasicn  to  refer  to  tlic  re- 
cord of  the  judgment,  ante,  417,  note. 

{z)  As  to  the  meaning  of  the  words  thert' 
upoh,  see  4  B^r.  &  Cres.  884.  Tliis  is  to  be 
according;  to  the  language  of  the  entry  of  the 
commiUiinr,  for  wliich  see  Tidd's  Prao. 
Forme,  Gth  edit.  135.  The  abo^e  form  would, 
it  should  seem,  be  equally  applicable  whether 
the  party  were  brought   up  by  habeas  or  not. 

(a)  There  appeal's  considerable  confusion 
in  the  authorities  relative  to  the  necessity  of 
referring  to  the  record  of  tho  commitment 
It  BoemB,  howeyer,  that  inasmuch  M  a  commit* 


mcnt  in  execution  ought  to  be  (2  B.  &  Ores. 
842;  8  D.  &.  R.  5U7,  8.  C;  2  Stra.  1215;  3 
Burr.  1841)  entered  of  record  on  the  jud^ 
ment-roU,  and  inasmuch  as  such  comiiul3u<nt 
is  as  much  the  foundation  of  the  action  as  the 
escape  itself,  (per  Chamber,  J.  3  B.  &  P. 
408)  there  ought  to  be  an  averment  reifisrna^ 
to  the  record  of  such  commitment,  otherwise 
ths  declaration  would  be  bad  on  special  demar- 
i-cr.  In  2  J.  B.  Moore,  561;  8  Taunt.  512. 
S.  r.  in  an  action  for  an  escape  against  the 
i^aixlcn,  on  a  commitment  in  execution,  in  the 
C('ininon  Plea^«i,  an  omission  to  refer  to  the 
record  of  it  was  considered  bad  on  special  de- 
murnT.  ludccil  that  oonrt  can  only  act  by 
rocorji. 

In  2  Stra.  1226,  K.  B.  which  was  an  action 
agziinst  the  marshal  for  an  escape  in  execution, 
the  declaration  averred  a  commitment  by  Sir 
W.  C.  *'  as  by  the  said  commitment  may  more 
at  large  appear,**  and  on  special  demurrer,  Ibr 
that  it  did  not  appear  the  commitment  was  of 
record,  the  declaration  was  held  ilL  In  that 
case  the  commitment  was  by  a  single  judge. 
In  another  case,  3  B.  &  Pul.  463,  which  was 
an  action  for  aif  escape  on  final  prooesB,  the 
declaration  averred  that  the  party  was  by 
habeas  corpus  brought  before  a  Judec  of  the 
King's  Bench  and  by  him  oommittca  to  tbe 
custody  of  the  marshal,  '*  as  b}'  tlte  said  writ 
of  habeas  corptu,  and  the  said  commitment 
tliercon,  now  remaining  in  the  said  court 
moi'c  fully  appeal's ;"  and  it  was  tliere  decidod, 
tliat  evidence  of  a  commitment  by  a  Judge  of 
that  court,  but  not  file^l  of  ro(X>rd,  would  not 
support  the  action;  and  secondly,  that  the  nX- 
egation,  although  unnecessary,  must  bo  prov- 
ed  as  laid.  In  2  J.  B.  Moore,  5*^.  8  Xaunt 
512,  S.  C.  in  an  action  against  the  wanlen  fi>r 
an  escape  on  a  commitment  by  habeits  corpus^ 
the  declaration  referred  to  the  commitment  but 
not  to  its  record,  the  plaintiff  amended  the 
declaration  on  a  special  demurrer,  for  not  ze- 
ferring  to  the  record  of  the  oommitment.    It 
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ifwidchsaid  commitment,  the  said  defendant,  bo  being  sach  marshal  as  afore- 
kept  and  detained  the  said  E.  F.  in  his  custody,  in  execution  for  the 
iuoages  afor;^d,  at  the  suit  of  the  said  plaintiff,  until  the  said  defendiant, 
being  such  marshal  as  aforesaid,  not  regarding  the  duty  of  his  said  ofEice 
marshal  of  the  said  Marshalses^as  aforesaid,  afterwards,  to  wit,  on,  &c. 
dmf  of  escape^  or  about  it)  at,  &c,  {venue)  freely  and  voluntarily  (6) 
and  permitted  the  said  E.  F.  to  escape  and  go  at  large  out  of  the 
prison  and  out  of  the  said  custody  of  the  said  defendant,  wheresoever  the 
£.  F.  would,  without  restraint,  and  without  the  license,  and  against  the 
ill  of  the  said  plaintiff,  he  the  said  plaintiff  then  and  still  being  wholly  un- 
and  unsatisfied  his 'said  damages  {or  debt  and  darnages^  if-i»i  debt,)  and 
J  part  thereof,  and  the  said  judgment  then  and  still  being  in  force  and 
vholly  unpaid  and  unsatisfied,  by  reason  whereof  an  action  hath  accrued 
fle  said  plaintiff,  to  demand  and  have'  of  and  from  the  said  defendant  the 
sain  of  £ —  parcel  of  the  said  sum  above  demanded. — [//  wo^dd  be  prudent 
oU  ikefolhwing  general  count, ^  » 

And  whereas  also  the  said  E.  F.  before  and  at  the  time  of  the  escape  here- 

^r  mentioned,  was  in  custody  of  the  said  defendant,  as  marshal  of  the 

lalsea  of  our  said  lord  the  king,  before  the  king  himself,  in  execution  at 

salt  of  the  said  plaintiff,  for  the  sum  of  [^100],  upon  and  by  virtue  of  a 

Hn  judgment  (d)  for  that  sum  before  then,  to  w^it,  in  [Michaelmas]  Term, 

[fir3t]  year  of  the  reign  of  our  said  lord  the  now  king,  recovered  by 

Iteid  plaintiff,  against  the  said  E.  F.  in  the  court  of  our  said  lord  the  king, 

ra  the  king  himself,  at  Westminster  aforesaid,  and  which  last-mentioned 

lent  then  was  and  still  is  in  full  force  and  effect  not  in  any  respect  re- 

1,  annulled,  paid  off,  satisfied,  discharged,  or  made  void,  as  by  the  record 

prQo^eclings  thereof  still  remaining  in  the  said  court  of  our  said  lord  the 

;,  before  the  kin^ himself,  at  Westminster  aforesaid,  will  more  fully  ap- 

And  the  said  E.  F.  so  being  in  custody  of  the  said  defendant  as  such 

tl  as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said 

mtioned  sum  of  money,  the  said  defendant  not  regarding  the  duty  of 

MEce  of  marshal  aforesaid,  but  contriving  and  intending  to  injure  and  ag- 

the  Slid  plaintiff,  afterwards,  to  wit,  on  the  said day  of {day 

"(tpe^  or  about  it)  in  — ^ —  aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid, 

and  voluntarily  suffered  and  permitted  the  said  E.  F.  to  escape  and  go 

oat  of'  the  said  prison,  and  out  of  the  custody  of  him  the  said  defend- 

flO  being  such  marshal  as  aforesaid,  wheresoever  he  the  said  E.  F.  would, 

at  restraint,  and  without  the  license  or  consent,  and  against  the  will  of 

'  plaintiff,  he  the  said  plaintiff  being  then  and  still  wholly  unpaid  and 

ieil  the  said  last-mentioned  sum  of  money,  and  the  said  last-mention- 

;'JieQt,  being  then  and  still  in  full  force  and  effect,  not  in  any  respect  re- 
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A  gentnl 
count  a- 
gainst  the 
marahftlfor 
the  escape 
of  a  prison- 
er in  exe- 
cution (c). 


safest  and  beat  therefore  to  refer  to 
of  the  commitment,  it  is  clear  there 
^■•fitesitj  to  refer  to  the  reconl  of  a  cora- 
ia  the  Kinj^'s  Bench,  by  habeas  or 
on  mesne  process,  for  there  can  be 
ncord.    5  Rwt,  440.     2  M.  &  S.  232; 
»lso  1  Saand.  39,  n.  4.     However,  a 
to  the  re-Tonl  would   not  prejudice, 
»t  be  proved  by  production  of  the  hi- 
tommitment  fit>m   tlio  clerk  of  the 
^  they  are  proceedings  qimai  of  re- 
'    8  Y.  &  Jerris,  104. 


(6)  Un  Jer  a  count  for  a  roluntarj  escape* 
a  negligent  escape  may  be  given  in  evidence; 
2T.  R.  126.  See  the  form,  Lil.  Ent.  156; 
ante,  41H,  where  these  word:)  are  omitted. 

(r)  It  should  seem  that  this  general  count* 
which  has  of  late  been  adopted  in  practice* 
wouM,  at  all  events,  suffice  after  veraict;  but 
query  whether  the  omission  to  state  the  mode 
in  which  the  party  came  into  defendant's  cus- 
tody, would  not  be  bad  on  demmrrer. 

{d)  As  to  the  statement  of  the  judgment, 
see  ante,  417,  note. 
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v^  yened,  annnlled,  paid  off,  satisfied,  discharged  or  made  void,  wherebj  aa 
■MAIM.  i^^Qj^  j^^^l^  accrued  to  the  said  plaintiff,  to  demuid  and  have  of  and  from  the 
said  defendant,  the  said  sum  of  100/.  residue  of  the  said  sum  of  money  abore 
demanded.  Yet,  &c. — [Add  the  usual  breach^  ^c,  usante^  887,  and  con- 
elude  with  the  usual  prayer  of  reliefs  thus  :  — To  the  damage  of  the  said 
plaintiff  of — I,  and  therefore  he  prays  relief,  &;c. 

Pledges,  kc 

Againflt  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  in  —  Term,  in  the 

J^^jJ      year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said  lord 

of  prisoner  the  king,  before  the  Right  Hon.  Sir  R.  D.   knight,  and  his  companions,  dien 
ohiurged  in  his  majesty's  justices  of  the  court  of  our  said  lord  the  king  of  the  bench  at 
^^dfl^^    Westminster,  in  the  county  of  Middlesex,  by  the  consideration  and  judgment 
ment  in  Q.  (^)  of  the  Same  court,  recovered  against  one  J.  Y.  — /.  which  were  adjudged 
P.  removed  to  the  said  plaintiff  for  his  damages  by  him  sustained,  as  well  on  one  oocasioB 
M^error^  of  the  non-performing  of  a  certain  promise  and  undertaking  [or  "  promiaeB 
t>r  dama-   and  Undertakings,"  if  the  judgment  was  on  more  than  one  county  atui  if 
m  in  C      the  judgment  was  in  debt  state  it  as  ante^  417.]  before  then  made  by 
\j^^       the  said  J.  Y.  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  him  about 
«nor.         his  suit  in  that  behalf  expended,  whereof  the  said  J.  Y.  was  conyicted,  as  by 
the  record  and  proceedings  thereof  which  were  afterwards  removed  by  a  cer- 
tain writ  of  error  into  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  for  certain  alleged  causes  of  error,  and  are  there  now  remaining,  ful- 
ly appears ;  and  afterwards,  that  is  to  say,  in Term,  in  the year 

of  the  reign  aforesaid,  such  proceedings  were  had  upon  the  said  writ  of  error 
in  the  said  court  of  our  said  lord  the  king  before  the  king  himself,  that  it 
was  in  that  Term  considered  and  adjudged  in  and  by  the  said  court  of  our 
said  lord  the  king  before  the  king  himself,  that  there  was  no  error  either  in 
the  record  and  proceedings  aforesaid,  or  in  the  giving  of  the  judraient  afore- 
said, and  that  the  judgment  aforesaid,  in  form  aforesaid,  should  be  in  all 
things  affirmed,  and  should  stand  in  full  force  and  efiect,  and  that  the  said 
plaintiff  should  recover  against  the  said  J.  Y.  as  well  his  damages  aforesaid, 
as  also  £ —  which  in  and  by  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  were  adjudged  to  the  said  plaintiff,  at  his  request  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  for  his  damages, 
costs,  and  charges,  which  he  had  sustained  and  expended  by  reascm  of  thd 
delay  of  the  execution  of  the  judgment  aforesaid,  on  pretence  of  the  prosecu- 
tion of  the  said  writ  of  error,  which  said  damages,  costs,  and  chai^ges,  in  the 
whole  amount  to  <£ — ,  and  that  the  said  plaintiff  should  have  execution  thereof, 
whereof  the  said  J.  Y.  was  also  convicted,  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  court  of  our  sfud  lord  the  king,  before  the 
king  himself,  at  Westminster,  will  more  ftilly  and  at  large  appear.  And  sudi 
proceedings  were  thereupon  had,  that  afterwards,  to  wit,  on,  Ac.  {day  of 

commitment)  and  in Term,  in  the year  of  the  reign  aforesaid,  the 

said  J.  Y.  then  being  a  prisoner  in  the  custody  of  the  defendant,  as  such 
marshal  of  the  Marshalsea  as  aforesaid,  and  oeing  present  in  the  said  oourt 
of  our  said  lord  the  now  king,  before  the  king  himself,  at,  &;c.  in  his  proper 
person  was,  in  and  by  the  said  court  of  our  said  lord  ^e  king,  before  the 
king  himself,  at  the  prayer  of  the  said  plaintiff,  committed  to  the  custody  of 
the  said  defendant,  then  lieing  marshal  of  the  Marshalsea  of  our  said  lord  the 

{€)  Ai  to  the  itatement  of  the  Judginent,  lee  ante,  41 7»  note. 
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king,  before  the  king  himself,  in  execution  for  the  said  sum  of  £ —  the  dam-      ^^ 
ages,  costs,  and  charges,  aforesaid,  so  reoovered  as  aforesaid,  there  to  remain,    ^'^^^^'^ 
imtil  the  said  J.  Y.  should  satisfy  the  said  plaintiff  the  said  damages,  costs, 
and  charges.     Bj  virtue  of  which  said  commitment  the  said  aefendant  so  be- 
iog  such  marshal  as-aforesaid,  kept  and  detained  the  said  J.  Y.  in  his  custody  ^ 

in  execution  for  the  damages  aforesaid,  at  the  suit  of  the  said  plaintiff  until 
the  said  defendant  so  being  such  marshal  as  aforesaid,  not  regarding  the  duty 
of  his  daid  office  as  marshal  of  the  Marshalsea  as  aforesaid,  afterwards,  to  wit, 
on,  &C.  {day^  of  escape,  or  about  ii)  at,  &c.  (vemifi)  aforesaid,  freely  and 
voluntarily  suffered  and  permitted  the  said  J.  Y.  to  escape  and  go  at  large 
oat  of  the  said  prison,  and  -out  of  the  said  custody  of  the  said  defendant  where- 
soever  the  said  J.  Y.  would,  without  restraint,  and  with  the  license  and 
against  the  will  of  the  said  plaintiff,  the  said  plaintiff  then  and  still  being  whol- 
ly unpaid  and  unsatisfied  the  said  sum  of  X—,  so  recovered  as  aforesaid,  and  • 
every  part  thereof,  and  the  said  judgment  then  and  still  being  in  full  force 
and  effect  wholly  unpaid  and  unsatisfied,  by  reason  whereof  an  action  hath 
accrued,  &c, — [Cdncli4deas  ttsucU.  It  may  be  as  well  to  insert  a  general 
count  as  ante^  420  b.] 

^[Commence  as  ante,  81.] — For  that  whereas  the  said  plaintiff  heretofore,  to  [  *421  ] 

wit,  in  the  Term  of in  the  Ist  year  of  the  reign  of  our  lord  the  now  king,  B^l. 

in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  J*^^^  ^f 
in  the  county  of  &Iiddlesex,  by  the  consideration  and  judgment  (g)  of  the  said  puet  ibr 
court,  recovered  against  one  6.  H.  a  certain  sum  of  £ —  which  in  and  by  the  escape, 
said  court  was  adjudged  to  the  said  plaintiff  for  his  damages,  [or  if  in  debt  ^^^^ 
state  judgment,  as  ante,  417,]  which  he  has  sustained,  as  well  by  reason  of  ranoved 
the  non-performance  of  certain  promises  and  undertakings  by  him  before  then  *>y  habeoM 
made  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  {^^^^^ 
that  behalf  expended,  whereof  the  said  6.  H.  was  convicted  (A).     And  the  sheriff's 
said  plaintiff  in  fact  further  saith  (i),  *that  the  said  G.  II.  afterwards,  to  wit,  custody  to 

,  the  FUetf 

(f)  See  other  forms  Heme,  89;  Lil.  Ent.  execution  of  the  sftid  judgment,  afterwards,  nal  acti^ 

156;  2  Mod.  Ent.  400.  tit  Escape$.  5  Wentw.  to  wit,  on,  &o.  in Term  sued  and  prose-  in  K  R 

222  to  232.  7  Id.  508  to  609;  and  .ante,  416.  cuted  out  of  the  said  court  of  our  said  lord  rf) 
Formerly  a  bill  could  not  be  filed  against  the  the  king,  before  the  king  himself,  at  W.  afore-  V  "1^^  oo 
warden  of  a  Fleet  in  Tacation,  6  Taunt,  said,  his  said  majesty's  writ  of  capicu  ad  sat-  [  ^^22  J 
847;  2  Marsh.  49,  S.  C;  6  Taunt,  852;  2  is/aciendum  upon  the  said  judgment,  direct- 
Marsh.  54,  ^  C. ;  but  now  it  may,  by  the  59  ed  to  the  sheriff  of  M.  by  which  said  writ  our 
Geo.  8.  e.  64.  See  2  B.  &  B.  51,  and  form  of  said  lord  the  kin«^  commanded  the  said  sheriff, 
oommitment,  ante,  81 ;  Debt  lies  for  an  escape  that  he  should  take  the  said  G.  H.  if  be  should 
agunst  the  warden  of  the  Fleet,  as  superior,  be  found  in  his  the  said  sheriff's  bailiwick,  and 
the  grantee  for  life  being  insufiScient,  2  Mod.  safely  keep  him,  so  that  he  might  haye  his 
119.  Com.  Dig.  tit  Etcape,  B.  8.  Jit  to  body  before  our  said  lord  the  king,  on,  &c  to 
^  declaration;  see  2  Mod.  Ent  297.  If  a  satisfy  the  said  plaintiff  in  the  said  sum  of 
pruoner  be  removed  by  habeas  corpus  from  the  — L  which  the  said  plaintiff  had  recovered 
King's  Bench  to  the  Common  Pleas,  the  agidnst  the  said  Q.  H.  for  his  damages  afore- 
plaintiff  need  not  show  a  process  in  C.  B.  said,  and  that  the  said  sheriff  should  have 
*g«nst  the  prisoner  in  an  action  for  an  escape,  there  and  then  the  writ,*  which  said  writ  af- 
2  Stra.  950.     Com.  Dig.  Escape,  C.  terwards,  and  before  the  return  thereof,  to 

{g)  How  to  state  the  judgment,  and  What  wit,  on,  &o.  was  delivered  to and 

a  variance,  see  the  notes,  ante,  417.  then  being  sheriff  of  the  said  county  of  M.  to 

(A)  That  there  is  no  occasion  to  refer  to  the  be  executed  in  due  form  of  law;  by  virtue  of 

wcord  of  the  judgment,  see  ante,  417,  n.  which  said  writ  the  said so  being  sheriff 

(t)  Some  of  the  forms  state  the  capias  here,  as  aforesaid,  afterwards,  and  before  the  return 

and  then  the  habtas  corpus  in  the  following  thereof,  to  wit,  on,  ko.  at,  &o.  within  the  baiU 

manner :— "  And  the  said  plaintiff,  for  having  iwick  of  the  saftne  sheriff,  took  the  said  Q.  H. 

*Ai  to  the  statement  of  levying  expenses,  &c.  ante,  418,  note. 
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^»  ^  on  the,  Ac.  {day  of  cofntniiment)  was,  by  virtue  of  his  majesty's  writ  rf  Ao- 
beas  corpus  cum  causa,  issuing  out  of  the  court  of  our  said  lord  the  king,  of  the 
bench  here,  to  wit,  at  Westminster  aforesaid,  directed  to  the  sheriflTof  [Middle- 
sex,] (who  had  heretofore  taken  the  said  G.  H.  by  his  body,  by  virtue  of  his 
majesty's  writ  of  capias  ad  satisfaciefuiufn,  at  the  suit  of  the  said  plaintiff  on 
the  aforesaid  judgment,  for  the  damages  aforesaid,  indorsed  to  levy  the  whole 
of  the  said  sum  of  £ —  (A)  and  who  then  had  thesaid  (r.  H.  in  his  custody,  by 
virtue  of  the  said  last-mentioned  writ)  and  returnable,  before  the  justices  of 

our  said  lord  the  king,  at  Westminster,  on by  the  said  sheriff  brought  up 

before  the  honorable  Sir ^knt.  then  one  of  the  justices  of  our  saia 

lord  the  king  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  in  and  by 

the  return  of  the  said  writ  of  habeas  corpus  cum  causa,  the  said  G.  H.  was 

then  and  there,  by  the  said  sheriff,  charged,  (amongst  other  things)  with  the 

•  said  writ  of  capias  ad  satisfaciendum  ;  and  thereupon  the  said  G.  H.  was 

then  and  there,  by  the  said  Sir so  being  such  justice  as  aforesaid, 

(the  said  G.  H.  then  and  there  being  before  the  said  justice  on  the  oocasioa 
aforesaid)  committed  to  the  custody  of  the  warden  of  his  majesty's  prison  of 
the  Fleet^  charged  (among  other  things)  in  execution  for  the  said  sum  of  -^ 
so  indotsed  on  th(5  said  last-mentioned  writ  as  aforesaid,  ns  by  the  record  {I) 
of  the  said  writ  of  habeas  corpus  rum  causa,  and  the  return  thereof,  and  tlie 
aforesaid  commitment  thereupon,  remaining  in  the  said  court  of  our  said  lord 
the  king  of  the  bench,  more  fully  and  at  large  appears.  By  virtue  of  which 
r  *428  1  commitment  the  said  defendant,  *who  before  and  at  the  time  of  the  said  com- 
mitment was,  and  ever  since  hath  been,  and  still  is,  warden  of  his  majesty's 
prison  of  the  Fieet,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue')  receiv- 
ed and  had  the  said  G.  H.  in  his  custody  in  the  said  prison,  in  execution  for 
the  said  sum  of  money  so  indorsed  on  the  said  writ  of  capias  ad  satisfacicn- 
dufn,  at  the  suit  of  the  said  plaintiff,  and  there  kept  and  detained  him  in  his 
custody  so  in  execution  for  the  said  sum,  until  he  the  said  defendant,  so  being 
warden  of  the  *said  prison  of  the  Pfeet  as  aforesaid,  not  regarding  the  duty 
of  his  said  oflSce  of  warden  of  thel^id  prison,  afterwards,  to  wit,  on  the  day 
and  year  last-aforesaid,  at,  &c.  {venue^  wrongfully,  and  unlawfully,  and  un- 
justly, without  the  leave  or  license  of  the  said  plaintiff,  and  against  his  will, 
suffered  and  permitted  the  said  G.  H.  to  escape  and  go  at  large  from  and  out 
of  the  said  prison,  and  the  custody  of  the  said  defendant,  then  and  still  being 
warden  of  the  said  prison,  he  the  said  plaintiff  then  and  still  being  wholly  un- 
satisfied his  said  damages,  [or  if  the  fudgment  was  in  debt,  say  **debt  and 
damages."]  and  every  part  thereof;  by  reason  of  which  said  premises  an  action 
hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  de- 
fendant, so  being  warden  of  the  said  prison  of  the  Fleet,  the  said  sum  of  — L 
above  demanded.  Yet  the  said,  &c. — [  Conclude  as  usual,  as  ante,  387,  and 
add  a  general  count  like  the  one  ante,  420  b,  mutatis  mutandis.] 

^»^  For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term,  (fertn 

ino^  of  of  judgment)  in  the year  of  the  reign  of  our  lord  the  now  king,  before 

in  execution  of  the  said   damAgm,  and  kept  aj^inst  the  said  G.  H.  directed,  &c.  and  re- 

and  detained  the  said  G.  H.  in  his  custody,  in  turnablc,  &c.  was  brought  before,  &c."     See 

execution  of  the  damages  aforesaid,  at  the  suit  1  Wentw.  281 . 

of  the   said   plaintiff  fh)m   thepce  until  the  {k)  As  to  the  statement  of  levying  expen- 

said  G.   H.   afterwards,  to  wit,  on,  Slc.   by  aes,  &c.  see  ante,  418  n. 

virtue  of  his  majesty's  writ,  of  habeai  corput         (/)  As  to  the  neccas  ty  of  this,  see  ante,  420, 

cum  causa  before  then  sued  out  of  the  court  of  note  (y). 

our  said   lord   the   king  of  the  bench  here, 
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Sr knt  and  his  companions,  then  his  majesfy's  justices  of  the  court 

tf  our  said  lord  the  king,  of  the  hench  at  Westminster,  in  the  county  of  Mid- 


roK 


by  the  consideration  and  judgment  {m)  of  the  same  court,  recovered  Flett  fbr 
one  G.  H.  — /.  which  were  adjudged  to  the  said  plaintiff  for  hisdam^  an  escape, 
[or  if  in  diAt,  state  the  judgment^  as  ante,  417,]  by  him  sustained,  as  original 
on  occasion  of  the  not  performing  certain  promises  and  undertakings  be-  action  in 
dien  made  by  the  said  G.  H.  to  the  said  plaintiff,  as  for  his  costs  and  char-  f^\  ^*>  ^^^ 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  G.  H.  was  brought  up 
imted  (n).     And  the  said  plaintiff  iii  fact  says,  thereupon,  afterwards,  to  before  the 

on,  4c.  {day  of  commitment)  in Term  last  past,  the  said  G.  H.  J^,^^^ 

being  in  the  custody  of  the  said  defendant,  then  and  from  thenceforth  ^^^ 
(being  warden  of  his  majesty's  prison  of  the  Fleet,)  he  the  said  G. 
was  brought  to  the  bar  of  the  court  aforesaid,  by  the  said  defendant,  then 
sn  of  the  prison  of  the  Fleet  aforesaid,  by  virtue  of  his  majesty's  writ  of 
corptis,  before  then  issued  out  of  the  said  coui:t,  directed  to  the  said 
:  and  "^thereupon  the  said  G«  H.  at  the  request  of  the  said  plaintiff  [  '*^424  ] 
'by  the  same  court  then  and  there  committed  to  the  said  prison  in  execu- 
for  the  said  damages,  [or,  if  in  debt,  say  ''  debt  and  damages,"]  as  by 
record  of  the  said  commitment,  remaining  in  the  said  court  more  fiilly 
at  large  appears.     By  virtue  of  which  commitment,  &o. — [Proceed  as  in 
last  precedent,  from  the  asterisk  to  the  end,  and.  add  another  generid 
tfWce  the  one  ante^  420  6,  mutatis  mutandis,'] 


IV.    ON  SPECIALTIES. 
.    L    On  Debds-Poll. 

that  whereas  in  the  life-time  of  the  said  L.  F.  to  wit,  on,  <&c.  at.  Ac. 
>)  by  a  certain  deed-poll  then  and  there  made  by  the  said  L.  F.  in  his 
^tfane,  bearing  date  the  day  and  year  aforesaid,  sealed  with  his  seal,  and  to 
^eoart  of  oar  said  lord  the  king  now  here  shown,  the  said  L.  F.  did,  for  the 
filion  and  relief  of  the  said  J.  H.  in  such  deed-poll  described  as  the  only 
,of  £.  H.  deceased,  his  (the  said  L.  F.'s)  aunt's  son,  the  first  cousin,  there- 
pant,  assign,  and  deliver  over  unto  him  (the  said  plaintiff)  the  sum  of 
'  ),  sterling,  good  and  lawful  money  of  Great  Britian,  immediately  after 
idle  said  plaintiff  attained  the  age  of  twenty-one  years,  for  and  in  consider- 
lof  the  love  and  affection  he  (the  said  L.  F.)  always  bore  for  the  said  £. 
Us  fiithcr,  and  in  consideration  of  the  several  services  he  (the  said  E.  H. 
therefore  rendered  him  in  his  life-time ;  and  the  said  L.  F.  thereby  then 
11  there  declared  that  the«aid  sura  of  £5000  so  granted  should  and  might  be 
from  and  off  all  or  any  part  of  his  (the  said  L.  F.'s)  estates,  lands, 
goods,  chattels,  and  so  forth,  wherever  th^  same  might  be  situated, 
sole  use  and  behoof  of  the  said  J.  H. ;  and  the  said  L.  F.  thereby  de- 
that  the  said  £5000,  or  any  part  thereof,  or  the  interest  or  intcicsla 
>n  arising,  or  which  might  thereafter  at  any  time  arise  or  grow  due, 


ON 

POLL. 

On  a  deed 
whereby  a 
testator  ap- 
pointed 
60002.  to  be 
paid  to  the 
plaintiff  on 
the  event 
of  his  death 
(0). 


0  As  to  this  statement  of  the  judgment, 
Ivhat  a  Tarianoe,  see  ante,  417,  note. 
I)  Thai  there  is  no  occasion  to  reAir  to  the 
of  the  judgment,  see  ante,  41 7  a,  n.  (/). 

Vol.  n.  41 


(o)  This  was  the  declaration  in  Hodnctt 
against  Foreman,  in  which  plaintiff  leoovered 
a  verdict,  and  which  was  settled  by  an  eminent 
barrister,  A.  D.  181& 


*tf5  DBCJUiEATIOkMS  IN  DIBT. 


o«  SBS0-  aiiQuid  Bot,  ufKm  any  pretext,  extend  or  be  granted  to  anj  other  peraon  « 

persons  "^after  the  decease  of  him  the  said  John  Hodnett,  wherever  the 


might  happen  to  be  ;  but  that  the  aforesaid  erant  of  jC5000  should  be  prudent- 
ly and  carefoUj  appropriated  for  the  said  John  Hodnett,  excluding  heirs,  as- 
signs, or  survivors  of  any  description  whatsoever,  and  in  case  of  his  [the  sail 
Luke  Foreman's]  decease  at  any  time  before  the  said  John  Hodnett  should  at- 
.tain  the  aforesaid  age  of  twenty-one  years,  that  then  and  in  such  case  it  should 
and  might  be  lawful  for  him  the  said  John  Hodnett,  or  his  lawful  attoroej 
nominated,  to  enter  upon  and  recover  the  said  sum  as  thereinbefore  recited,  in 
any  of  his  Majesty's  courts  in  Great  Britain,  as  counsel  learned  in  the  lav 
should  direct,  or  advise  ;  and  the  said  Luke  Foreman  did  thereby  nominate, 
constitute,  and  appoint  John  Barry,  uncle  of  the  said  John  Hodnett,  to  be 
principal  guardian  and  trustee  to  hix9,  in  the  economy  and  necessary  arrange- 
ment of  the  aforesaid  grant  of  X5000,  but  without  any  claim  or  demand  upon 
any  part  of  the  same  as  in  and  by  the  said  deed-poll,  reference  being  thereun- 
to had,  will  appear  :  And  the  said  John  Hodnett  in  &ct  saith,  Siat  after- 
wards, to  wit,  on,  &c.  (/i)  at,  &o.  aforesaid,  he  the  said  John  Hodnett  attain- 
ed the  age  of  twenty-one  years,  whereof  the  said  Foreman  in  his  life-time,  af- 
terwards, to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  yet 
neither  Uie  said  L.  F.  in  his  life-time,  nor  the  said  Mary,  James,  and  John 
Qiandler,  executrix  and  executorsvas  aforesaid,  since  his  decease,  hath  or  have 
(although  often  severally  requested  so  to  do),  paid  the  sumof  <£50()0  or  any  part 
thereof,  tp  the  said  John  Hodnett,  and,  on  the  contrary  thereof,  after  the  said 
John  Hodnett  so  became  of  age,  and  after  the  death  of  the  said  Luke  Foreman, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  sum  of  £5000,  together  with  a*  fur- 
ther large  sum  of  money,  to  wit^  the  further  qam  of  JC785,  for  interest  there- 
on, making  together  the  sum  of  £5785  became,  and  was  and  still  is  in  arrear 
and  unpaid  to  the  said  J.  H.  contrary  to  the  form  and  eflfect  of  the  said  deed- 
poll,  to  wit,  at,  &c.  aforesaid,  whereby  an  action  hath  accrued  to  the  said  J.  H. 
to  demand  and  have  of  and  from  the  said  M.  J.  and  J.  G.  as  executrix  and  execu- 
tors as  aforesaid,  the  said  sum  of  £5785  above  demanded,  yet  the  said  M.  J.  and 
J.  C.  executrix  and  executors  as  aforesaid,. hath  not,  nor  hath  either  of  them 
[  ^26  ]  (^'although  often  requested  so  to  do)  paid  the  said  sum  of  £5785  above  de- 
manded, or  any  part  thereof,  to  the  said  J.  H.  but  have,*and  each  of  them  hath, 
hitherto  wholly  neglected  a^  refused,  and  they  still  neglect  and  refuse,  and 
each  of  them  neglecte  and  refuses  so  to  do :  to  the  damage  of  the  said  John 
Hodnett  of  £1000,  and  therefore  he  brings  his  suit,  &c. 


QV   ▲ 


n.    ON  CHARTER-PARTIES. 

PASTT.  YoT  ihaf  whereas  heretofore,  to  wit,  on,  4;c.  (^date  of  charter-party)  to  wit, 

^IJ^I^  at,  &c.  {venue)  by  a  certain  charter-party  of  afireiehtment,  then  and  there 

freighter,  made  between  the  said  plainti&,  by  uie  name  and  description  of  Messrs.  A 

ftur  penal-  3.  and  E.  F.  therein  described  as  the  owners  of  the  good  ship  or  vessel  called 

^mw-    ^^ (whereof  R  H.  was  then  mastor),  of  the  burden  of tons  or 

Bot'loed-  thereabouts,  then  on  the  River  Tyne,  of  the  one  part,  and  the  said  defendant, 

fakg  the       therein  described  as  the  frei^ter  of  the  said  ship,  of  the  other  part ;  (one 
cai^y  tad 

{p)  TUe  thouid  be  the  tTM  d«teof  the  pkintiff*!  eommg  of  ag*^  Dran  whieh  defte  on^  tin 
latercit  would  be  calealsted. 


ON  SPECIALTIES. 


4i» 


OH  ▲ 


PARTY. 


of  wliich  said  ebarter-partj,  sealed  with  the  seal  of  the  said  defendant^ 

said  plaintiffi  now  bring  here  into  court,  the  date  whereof  is  a  certain  day 

je«r  therein  named,  to  wit,  the  same  day  and  year  aforesaid,  the  said 

"  [/tere  set  oiU  the  charter-party  in  the  past  tense^  thus :]  let  the  not  pay- 
ship  to  freight  for  one  voyage,  from 'the  Island  of  St.  Michael's  to  the  ^^]^^ 
of^  &c.  optional  to  the  a&eighter  or  his  agent,  with  liberty  to  take  on  (g). 

a  cargo  of  coals,  and  goods,  and  deliver  them  in  her  way  to ;  and 

said  defendant  hired  the  same  in  manner  and  form  therein  mentioned,  to 
that  the  said  ship  then  was,  and  should,  during  the  said  intended  voyage, 
at  the  expense  of  the  said  plaintiff,  the  said  owners,  kept  staunch,  tight, 
stroag,  well  manned,  victualled,  tackled,  and  provided,  *in  every  respect  [  #427  ] 
br  merchant's  service,  and  particularly  for  performing  such  intended  voy- 
(the  dangers  and  perils  of  the  seas,  restraints  of  princes  and  rulers,  fire  and. 
lies,  during  the  same,  always  excepted) ;  and  also  that  the  said  G.  H. 
the  said  ship,  after  she  delivered  hen  cargo  of  coals  and  goods  should, 

the  first  opportunity  of  wind  and^weather,  proceed  directly  for , 

on  her  arrival  there,  to  receive  on  board  a  fiill  and  complete  cargo  of 
in  common-sized  boxes,  at  such  convenient  place  or  places  where  the 
ship  and  cargo  might  safely  come ;  and  also  that  the  said  ship  should,  for 

loading  at ana  delivering  at lay  the  full  space  of  twenty  work- 

dara,  if  reauired,  and  so  to  end  the  said  intended  voyage;  in  considera- 

of  which  the  said  defendant  did  agree,  not  only  to  load  and  put  on  board 

•lid  ship  the  said  cargo  of  fruits  as  aforesaid,  and  to  receive  or  cause-  the 

to  be  received  from  on  board  iter,  at or at  the  option  of  the 

defendant,  and  that  within  the  days  and  time  limited  for  her  loading  and 

-giog  as  aforesaid,  but  also  should  and  would  pay,  or  cause  to  be  paid, 

the  aaid  plaintiflb  or  their  assigns,  on  the  safe  delivery  of  the  cargo  at 

or optional  to  the  said  defendant  or  his  agent,  half  cash,  and  the 

dnder  by  an  approved  bill  on  London,  at  four  months'  date,  in  full  fi>r 
freight  and  hire  of  the  said  ship  for  the  said  voyage,  at  and  after  the  rate  of 
sterling  per  ton,  of  twenty  common-sized  boxes  of  fruit,  and  in  proper- 
fi>r  an  J  less  quantity  than  a  ton.  It  was  understood,  in  the  stowing  of 
cargo,  a  well-hole  of  two  feet  square  was  to  be  kept  open,  from  the  keels 
the  deck,  opposite  each  hatchway,  for  the  purpose  of  airing  the  firuit, 
that  the  boxes  must  be  stowed  on  their  bottoms,  and  not  their  ends,  nor 
^waya,  together  with  the  sum  of  four  guineaa  per  day,  to  be  paid  day  by 
as  the  same  shonld  grow  due,  for  every  day  of  the  ship's  detention  over 
above  the  days  and  time  limited  for  her  loading  and  discharging  as  afore- 
;  m  also  £l(^per  cent,  on  the  amount  of  the  above  specified  freight,  in 
of  all  port-charges  -and  pilotage ;  and  for  the  true  performance  thereof, 
of  the  said  parties  bound  himself,  his  executors,  administrators,  and  as- 
ky  reciprocally  unto  the  other,  especially  the  said  plaintiff,  bound  their 
ship,  her  fineightand  appurtenances ;  and  the  said  defendant  the  goods' to 
on  board  her,  each  to  the  other,  in  the  penal  sum  of  £1000,  firmly 
aaid  charter-party  of  afireightment ;  as  by  the  said  Charter-party,  [  #428  1 
being  theieunto  had,  will  more  fully  appear :     And  the  said  plain- 


I)  See  odier  Ibrme,  7  Wntw.  27,  29,  84; 
:  those  in  Asiimpeit,  ante,  221 ;  and  in  Cot- 

poet,  528.  Debt  fies  npon  a  charter- 
ft  a  tiie  ram  demanded  it  amertained 

r,  or  St  tDAdtntlj  appeara  how  mneh  la 
K;  Anlr.  166;  2  Btra.   1089,  a  C.    The 


plaintiff  has  his  option  of- proceeding  for  the 
penalty,  or  on  the  covenant  which  defendant 
has  broken,  18  East,  848.  It  is  in  some  re- 
■pooto  more  advisable  to  sue  in  debt»  on 
aooount  of  being  able  to  insert  the  oo\iiiii|ft 
eonnts. 


428  DBCtAEATIONfi   IN  PBBT. 


o'  ^     ttflb  in  &et  aay,  that  the  said  G.  H.  with  the  indd  ship  or  vessel  in  the  nod 

*^^^  charter-party  mentioned,  afterwards,  to  wit,  on,  &c.  proceeded  to aooord- 

ing  to  the  meaning  and  effect  of  the  said  charter-party,  and  afterwards,  to 

wit,  on,  &c.  aforesaid,  arrived  at aforesaid,  and  was,  to  wit,  on,  Ac  last 

aforesaid,  ready  and  willing  to  receive  on  board  the  said  ship  or  vessel  a  cargo 
of  fruit,  and  would  have  proceeded  therewith,  to,  &c.  according  to  the  mean-  . 
ing  and  effect  of  the  said  charter-party,  and  the  said  ship  or  vessel  was  then  ^ 
fit  and  ready  to  receive  on  board  a  cargo  of  fruit,  according  to  the  meaning  i 
and  effect  of  the  said  charter-party ;  and  the  said  plainti£b  were  readj[  and 
.  willing  that  the  said  charter-party  should  be  performed  in  all  things  on  their 
part,  according  to  the  meaning  and  effect  of  the  said  charter-party,  of  whidi 
said  premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &e. 
(venue)  aforesaid,  had  notice ;  yet  the  said  defendant  did  not  nor  would,  load 
or  put  on  board  the  said  ship  or  vessel  a  cargo,  according  to  the  meaning  and 
effect  of  the  said  charter-party,  or  any  cargo  or  part  of  a  cargo  whatever  (r), 
but  therein  wholly  failed  and  made*  default,  contrary  to  the  form  and  effect  of 
the  said  charter-party,  and  the  covenant  of  the  said  defendant  so  made  in  that 
behalf  as  aforesaid ;  and  the  said  defendant  hath  not  paid  the  said  plaintifi 
any  freight  for  the  said  voyage,  or  any  port  charges  or  pilotage  in  respect 
thereof;  by  reason  of  which  premises,  the  said  pkuntifi  have  lost  and  been 
deprived  of  the  freight  and  reward,  and  the  port-charges  and  pilotage,  and  of 
ereat  gains,  profits,  and  emoluments  which  might  and. otherwise  would  have 
^Secome  due  and  payable  to  them  under  and  by  virtue  of  the  said  charter-par- 
ty,* amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  — I 
to  wit,  at,  &c.  {venue)  by  reason  of  which  said  premises  an  action  hath  ac- 
crued to  the  said  plainti&  to  demand  and  have  of  and  from  defendant,  the 
sum  of  — /.  mentioned  in  the  said  charter-party,  parcel  of  the  said  sum  of 
money  above  demanded. — \_Add  counts  for  freight^  and  for  the  use  and  hire 
of  the  shipj  and  the  nwney  counts  and  account  stated."] 


f  #429  ]  ♦m.    ON  SEA  POLICIES. 

OV  A  SEA 

poucT.        London,  to  wit. — ^The  governor  and  company  of  the  London  Assuranoe 
Against      were  summoned  to  answer  A.  B.  of  a  plea  of  debt,  and  thereupon  the  said 

London      plaintiff  by his  attorney,  complains,  for  that  whereas,  heretofore,  to  wit, 

Company*  ^^^  ^^'  {date  of  policy)  at,  &c.  {venue)  by  a  certain  deed-poll,  or  policy  of 
on  a  poiw    assurance,  then  and  there  made  by  the  said  governor  and  company,  and  sealed 
7.^*^  \     with  the  common  seal  of  the  said  governor  and  company,  and  which  said  deed 
^  ^'^     or  policy  of  insurance,  sealed  with  the  seal  of  the  said  governor  and  company, 
the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day 
and  year  therein  mentioned,  the  same  day  and  year  aforesaid,  the  said  plain- 
tiff as  well  in  his  own  name,  &c. — [Set  forth  the  polity  verbatim  to  the 
end.] — In  witness  whereof  the  said  London  Assurance  had  caused  their  com- 
mon seal  to  Be  thereunto  affixed,  and  the  sum  or  stuns  by  them  assured  to  be 
therein  under-written,  under  which  said  deed  or  policy  of  assurance  a  certain 
memorandum  was  then  and  there  written,  whereby  the  said  governor  and  com- 
pany declared  tbe  said  policy  to  be  free  trom  average  on  com,  fish,  salt,  Ac 

(r)  See  anoUier  mode  of  iteting  bBeMh,         («)  See  ante,  178»  and  post*  686,  541,  in 
inle,  226,  228.  oovanant;  and  oUier  fonaa,  7  Wentv.  88,  &«. 


ON  LSeAL  IiIABIU!fUBS. 
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'forth  the  usual  memorandum  at  the  foot  of  the  po2tcy.]-— And  abo  onxnA, 
in  other  memorandum  was  then  and  there  written,  whereby  the  said    '^"^* 
reiBor  and  company  declared  themselves  to  be  content  with  that  assoranee 
£1400  on  the  whole  ship,  yalned  at  that  sum ;  as  by  the  said  deed  or  pol* 
of  assurance^  and  memorandum  so  made  as  aforesaid,  more  fully  appears, 
thereupon  ihe  said  governor  and  company  became  insurers  to  the  said 
lintiff  for  the  said  sum  of  1400/.  in  the  said  deed  or  policy  of  assurance ; 
die  said  plaintiff  further  says,  &c. — [Averments  as  usual  that  plainiiff 
interested^  the  ship^s  safety ^  departure  and  damage  at  sea,  ^c.  accord- 
to  the  fads,  and  as  in  the  precedents  in  assumpsit,  ante,  188  to  208.] 
all  which  said  premises  the  said  governor  and  company,  afterwards,  to 
on,  &c  there  had  notice ;  by  reason  whereof  an  action  bath  accrued  to 
s&id  plaintiff^  to  demand  and  have,  of  and  from  the  said  governor  and 
ly,  the  said  sum  of  1400/.  so  insured  as  aforesaid,  parcel  of  the  said 
above  demanded.     And  whereas  also,  after  the  making  of  a  certain  act^S^^oi^ 
[parliament,  made  and  passed  in  the  6th  year  of  the  reign  of  his  late  Maj-  ^q|^'  ^ 
King  George  the  First,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  "^^the  o.  18.  i.  4 
governor  and  company  became  and  were,  and  still  are  indebted  to  the  (0- 
plaintiff  in  a  large  sum  of  money,  to  wit  the  sum  of  — /.  of  like  law-  [  *430  ] 
money,  other  parcel  of  the  said  sum  above  denoanded,  and  have  not  paid 
same,  according  to  the  said  act,  but  have  hitherto  wholly  neglected  and 
d  80  to  do,  contrary  to  the  said  Statute,  whereby  an  action  hath  ao- 
to  die  said  plaintiff  to  demand  and  have,  of  and  n-om  the  said  goveijior 
company,  the  said  sum  of  — /.  parcel  of  the  said  sum  above  demanded, 
\'mt,  at,  &c.  {j;enue^  aforesaid.] — T/ien  add  money  had  and  received,  ao 
stated,  and  breach  in  debt.'] 


IV.    ON  LEASES. 


ox 


[Commencement  in  debt,  as  ante,  884.-^For  that  whereas  the  said  plain-  For  mton 
'  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  *demised  to  the  said  defendant  a  *  ^«°^ 

after  he  has  acoepted  an  aasignee  as  his  tenant,  L     4*^  ^  J 
his  remedy  against  the  leasee  is  by  action  of 


.(t)  this  form  is  anthorixed  by  the  Statute, 
ia  is  not  usually  adopted  in  practice.  2 
on  losurance,  509,  601,  n.  a, 
Rs  where  debt  lies,  it  may  be  frequently 
to  dedare  in  debt  on  the  polii^  than  in 
beeaofle  in  the  former  a  count  fbr 
money  had  and  received,  may  be 
itiid  under  which  in  some  cases  the  pre- 
Biay  be  reooTered,  though  the  loss  may 
*  tiie  count  on  an  account  stated,  would 

if  tiiere  was  an  adjustment 

See  ivrm.  Plead.  A.  846,  6;  Lil.  Ent 

See  a  fiMrm  in  debt  on  the  reddendum 

ftr  tithes,  2  Saund.  296,  and  against 

ktor  on  the  reddendum  in  a  lease 

1  SauiML  1,  2.    Also  a  form  in  debt 

on  the  reddendum  of  a  lease  to  com- 

iafatare,  1  Saund.  250,  1,  and  another 

IB  debt  Ibr  a  rent  charge,  or  annuity 

the  pernors  of  the  profits,   1  Saund. 

2,  note  1 ;  1  T.  R.  878;  Dougl.  928. 

I  to  debt  on  leoaes,  stating  the  lease,  see 

ToLi  index,  "  Z^we"— 2  Kick.  C.  H. 

.259,  285,  267»  270.    This  action  cannot 

by  the  lessor  against  the  lessee 


ooTenant,  1  Saund.  241,  n.— 1  T.  R.  92;  Ante, 
YoL  i.  107.  The  assignee  of  the  lessee  may  be 
sued  in  debt  for  rent,  and  see  a  form,  posty 
481.  The  assignee  of  the  lessor  may  sue 
in  debt  for  rent  due  on  the  demise,  5  B  & 
Ores.  512,  and  see  outline  of  a  form  there. 

When  it  is  doubtfUl  whether  the  demise 
were  by  deed,  it  is  advisable  to  declare  in 
the  above  form,  stating  the  substance  of  the 
terms  of  the  demise,  and  adding  a  count  for 
use  and  occupation.  It  is  settled,  that  in  debt 
for  rent  reserved-  by  deed,  the  plaintiff  may 
declare  without  stating  the  deed  ;  (see  the  pre 
cedents  and  notes  in  1  Saund^  276,  n.  1.  202« 
825,  n.  4.;  Ld.  Raym.  1503.)  unless  in  case  of 
a  lease  or  tithes,  or  other  incorporeal  heredita 
ments,  2  Saund.  297,  n.  1.  This  is  the  only 
oase  in  which  the  plaintiff  is  allowed  to  de- 
clare generally,  and  to  produce  a  deed  in  evi- 
dence in  support  of  such  declaration,  1  New 
Rep.  104, 109. 

When  the  declaration  sets  out  the  leoiti  it  Is 
similar  to  the  declaration  in  covenant  for  renty 


4S1 
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MTtain  ineMiiAge  and  premiM,  with  the  apparteivmcefl  (tr),  to  have  anfl  la 
hold  the  aame  to  the  aaid'  defendant  for  a  certain  term  of  years  to  wit,  fit 
and  during,  and  until  the  ftill  end  and  term  of  [twehtj-one]  years,  then  neA 
enamng,  and  fiilly  to  be  completed  and  ended,  yielding  and  paying  therefiii^ 
during  the  said  term,  to  the  said  plaintiff,  the  yearly  rent  of  £ —  of  laivfifl 
money  <^  Ghneat  Britain,  at  the  fenr  most  usual  feasts  or  days  of  payment  m 
the  year,  that  is  to  say,  on,  <fec.  {as  in  (he  itulenture]  by  even  and  equii 
portions.  By  virtue  of  which  said  demise,  the  said  defendant  entered  (:r)  into 
the  said  demised  premises,  with  the  appurtenances,  and  was  possessed  thereof 
from  thenceforth,  until  and  upon  the  [feast  of  St.  Michael  the  Archangel^ 
A.  D.  1880,]  when  (y)  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of 
the  rent  aforesaid,  for  the  space  of  — *—  ending,  on  the  dav  and  year  hat 
aforesaid,  and  then  last  elapsed  (z),  became  and  was  due  and  payable  from 
the  said  defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the 
said  plaintiff,  to  wit,  at,  Ac,  {venue)  aforesaid.  Whereby  an  action  hath 
accrued  (a)  to  the  said  plaintiff,  to  aemand  and  have  of  and  from  the  said 
Count  for  defendant,  the  sum  of  — l.  parcel  of  the  said  sum  above  demanded.  And 
oocami^  whereas  also  the  said 'defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  to  wit, 
tiott  {b),  at,  &c.  {venue}  was  indebted,  Ac. — [  The  form  of  itidebitaCus  count  in 
debt  will  be  as  anle,  885 ;  and  the  subject-matter  of  the  debt^  for  use  and 
occupation^  unU  be  as  ante,  41. — Conclude  as  ante,  887.] 


[  »488  ] 


♦V.    ON  ANNUTTT  DEEDS. 


09   AVKUI- 

TT  DEEM.  [Commencemetit  in  debt,  as  ante.,  884,  noteJ] — ^For  that  whereas  hereto- 
n^tv^dwd  ^^™»  ^  ^^*»  ^^'  ^^'  {date  of  deed)  at,  &c.  {venue)  by  a  certain  indenture 
S^  then  and  there  made  between  the  said  plaintiff  of  the  one  part,  and  the  said 

arrears  of  defendant  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of 
^(c?*^^  the  said  defendant,  the  said  plaintiff  now  brings  into  court,  the  date  whereof 
is  a  certain  dav  and  year  therein  named,  to  wit,  the  day  and  year  aforesaid), 
he  the  said  defendant,  for  the  consideration  therein  mentioned,  did  grant,  &c. 


except  ID  the  oomme&cemeiit  and  oonclusion, 
eee  post.  649,  to  which  precedent,  with  the 
notee,  the  reader  is  refcrnd.  Though  fumi- 
tore,  &e.  be  demised,  aLso  by  the  indenture,  it 
need  not  be  stated,  6  B.  &  Ores.  251.  If  the 
dedamtion  profess  to  set  out  the  terms  of  the 
reeonration  of  rent,  it  is  a  varianoe  to  omit  an 
exception  referring  to  a  subsequent  proviso,  by 
whicn  a  deduction  is  to  be  made,  if  a  certain 
event  happen,  although  that  event  have  not 
happened,  6  B.  &C.480. 

(t0)  It  is  not  necessary  to  show  the  local 
situation,  8  M.  &  S.  880;  4  Taunt  26;  6 East, 
848. 

(x)  Ab  to  the  alleeation  of  the  lessee's 
entry,  see  1  fiaund.  208,  n.  1;  Com.  Big. 
Pleader,  2  W.  14,  and  post,  661. 

(y)  In  debt  ibr  rent  on  a  demise,  it  must  be 
shown  at  what  time  the  rent  became  due,  Gilb. 
'  rcibt,  407,  see  110  East,  142, 4  B.  &  Ores.  157, 
post,  662. 


(x)  See  4  Bar.  &  Ores.  167, 159. 

(a)  In  Gilb.  <»  Debt,  414,  this  k  aid  tebe 
incorrect. 

(Jb)  This  count  in  debt  for  use  and  oee«pv 
tion  is  sustainable,  when  the  demise  is  not  bj 
deed,  (1 )  or  there  was  no  covenant  eealed  fcj 
the  defendant,  6  T.  R.  62;  6  Taunt.  £5,  and 
without  stating  the  local  situation  of  the  pra* 
misee,  6  £a«t,  848;  Ante,  481,  n.  (id) 

(c)  See  a  fenn  in  debt  for  an  aanuity  or 
lent^harge  against  the  pernor  of  the  profits; 
1  Saund.  276.  Debt  is  preferable  to  covenant 
on  an  annuity  deed,  because  in  debt  the  judg- 
ment is  final  in  the  first  instanoe  JBvcn  in 
covenant,  however,  there  would  be  no  oecssieH 
to  execute  a  writ  of  Inquiiy  on  a  judgnMnt 
by  defeult,  as  it  might  be  referred  to  the  Mas- 
ter in  K.  B.  or  Prothonotaiy  in  C.  P.  to  com- 
pute the  amount  due.  2  Chit.  Bep.  32;  Tidd's 
Prac.  9th  edit.  570.  It  is  also  more  advisable 
to  declare  ip  debt  on  the  covenant  than  on  the 


(1)    flee  DaTis  v.  Shoemaker,  1  ftawle,  186. 


OH  mmaAvnKk 


4M 


Me  m  the  past  ienscj  the  grani  of  th$  mmuUf^  and  the  defondr  ^^  AVMin- 

oovenant  to  paif  it^  and  prooeed  o^  follows:] — As  by  the  said  inden-> 

leferenoe  being  thereunto  had,  will,  anumgst  other  things,  more  fully 

[iftkrge  appeur.     NeyerthekeB  the  said  plaintiff  in  fact  saith,  that  afler 

of  the  said  indenture,  and  during  the  natural  life  (cf)  of  the  said 

to  lit,  OQ,'&e.  {day  when  the  last  payment  *io  be  made  became  due)  [  '^^484  ] 

(tvntie)  aforesaid,  a  hurge  snm  of  money,  to  wit,  the  sum  of  — I  of 

money  of  Gniat  Britain,  of  the  said  annuity  or  jeailj  rent-charge, 

jear  and  a  quarter  of  a  vear]  {the  time  during  which  the  arrears 

Qccndng  due)  which  expired  on  the  day  and  year  last  aforesaid,  then 

Idipaed,  became  and  was  due  and  owing  from  the  said  defendant  to  the 

tyluntiff,  uid  still  is  in  arrear  and  unpaid,  contrary  to  die  form  and  eflfect 

'  nid  indenture,  and  of  the  said  oovenant  of  the  said  defendant  in  that 

made  as  aforesaid,  to  wit.  at,  &c.  {venue)  aforesaid.     Whereby  an 

iistk  accrued,  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the 

It,  the  said  sum  of  — U  being  the  said  sum  above  demanded.    Yet, 

GMcJMMfi  as  ante^  887.] 


VI.    ON  MORTGAGE  DEEDS. 

in  debty  as  ante,  384,  note,] — For  that  whereas  hereto- 
to  wit,  on,  Ac.  {date  of  indenture)  at,  &c.  {venue)  by  a  Certain  inden- 
idien  and  there  made  between  the  said  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part,  which  said  indenture,  sealed  with  the  seal  of 
*  defendant,  the  said  pkontiff  now  brings  here  into  court,  the  date 
is  a  certain  day  and  year  therein  named,  to  wit,  the  day  and  year 
after  reciting  as  therein  is  recited,  the  said  defendant,  for  the  con- 
therein  menticmed,   [did  grant,  bargain,  sell,  alien,  release,  and 
aato  the  said  plaintiff,  and  to  his  heirs  and  assigns,  certain  messuages, 
iBDements,  and  premises,  "^with  the  appurtenances  therein  mentioned, 
icolarly  described  (/).     To  have  and  to  hold,  &a.  [copy  the  tuiben^ 
\terhaiim]  subject^  among  other  things,  to  a  certain  proviso  or  condition, 
\k  to  say  (^),  that  if  the  said  defendant,  his  heirs,  executors^  or  admin- 


OHMOSIU. 
QAXm 
DEEDS. 

On  amort 
g»g«by 
lease  aud 
release  fbr 
principBl 
and  inter- 
est (e). 


[  *486  ] 

ProTko. 


^iMod,  because,  in  the  Utter  ease,  dam- 
be  assessed  in  pursuance  of  8  ft  9 
H,  a  8,  wfaieli  causes  expense  and  de- 
"  tth  edit.  1108,  584.    When  debt 
lie  ftr  arrears  of  annuity,  see  ante, 
h  SB.  ft  B.  603.    4  M.  ft  S.  118;  2 
^w,  note. 

soffieaent  avenBtent  of  his 
ne  1  Sannd.  285,  note  8. 

it  18  more  advisable  to  de- 
tlian  in  coTenant  on  a  mortgage 
in  the  ibrmer  the  judgment  is 
l&st  instance.  Even  in  covenant, 
flierB  irould  be  no  occasion  to  ex&- 
of  inquiry  on  a  judgment  by  de- 
lit  might  be  reftered  to  the  Master  in 
'PMhonotary  in  G.  P.  to  compute  the 
:^  8  T.  R.  826;  2  Chit  Hep.  234, 
1, 9th  edBt.  570.  Debt  on  the  cove- 
^■ho  prefienble  to  debt  on  a  mortgage 
mniitioped  as  wdl  ibr  payment  of  £e 


k  nnoal 
ilebttban 


money,  as  perfbrmanoe  of  covenants  in  the 
mortgage  deed,  because  in  the  latter  ease  the 
damages  must  be  assessed  under  the  8  ft  9  W. 
8.  c.  11.  s.  8,  which  oreatos  CKpenss  aaA 
delay. 

In  the  case  of  a  devise  of  the  mortgagee's 
interest,  tiie  action  must  be  brought  in  the  ex- 
ecutor's name,  8  Taunt  227,  and  see  a  fomi 
there. 

(/)  The  premises  ought  not  to  be  stated  at 
length,  but  in  this  concise  way.  Cowp.  665, 
727;  1  Saund.  288,  n.  2;  2  Saund.  866.  In- 
deed  it  is  not  neceseaiy  to  state  the  grant,  or 
the  habendum,  or  proviso,  and  it  would  suffioe 
merely  to  state  the  covenant  according  to  the 
l^al  effect,  as  in  the  next  fbrm. 

{g)  The  proviso  is  to  be  copied  from  the 
deed  verhtttim^  in  the  past  tense.  However,  it 
is  not  necessary  to  state  the  premises,  the  Ao- 
bendum,  or  the  proviso,  fbr,  as  in  covenant 
on  a  deed  it  is  sufficient  to  state  the  covenant 


485 


DKCLAEAXI0K8  IN  DEBT. 


OH  voRT-  istrators,  did  and  should  pay  to  the  said  plaintifl^  hk  executors,  admiiustntii 
^°'     or  assigns,  the  full  sum  of  — /.  and  lawful  interest  for  the  same,  of  goodai^ 

lawful  money  of  Great  Britain,  on  the day  of next  ensuing  t| 

date  of  the  said  indenture,  then  the  said  indenture  should  be  roid.    Am^ 
said  defendant  did  thereby  for  himself,  his  heirs,  executors  an  J  adminiM 

CoTenant  ^^j  covenant,  promise,  and  agree,  to  and  with  the  said  plaintiff,  his  es 
tors,  administrators,  and  assigns,  that  he  the  said  defendant,  his 
executors,  administrators,  or  some  or  one  of  them,  should*and  would  well 
truly  pay,  or  cause  to  be  paid  unto  the  said  plaintiff,  his  executors, 
trators,  or  assigns,  the  said  sum  of—;-/,  and  lawful  interest  for  the  same, 
the  day  and  time  mentioned  and  appointed  for  payment  thereof,  in  aad 
the  said  proviso,  according  to  the  true  intent  and  meaning  of  the  said 
ture;  as  by  the  said  indenture,  (reference  being  thereunto  had)  wiU  amoM 
other  things,  more  fully  and  at  hirge  appear.  Nevertheless  the  said  plaij 
in  fact  saith,  that  the  said  defendant  did  not  nor  would  well  and  tiulj  pd 
or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said  sum  of  — L  and  Im 
interest  for  the  same,  on  the  day  and  4ime  mentioned  and  appointed  fcr 
inent  thereof  as  aforesaid,  but  therein  failed  and  made  default,  and  the: 
now  due  and  owing  from  the  said  defendant  to  the  said  plaintff,  for  aod 

[  *486  ]  account  of  the  said  sum  of — /.  and  interest  (A)  thereon,  until  "^^the  said 
day  of a  large  sum  pf  money,  to  wit,  the  sum  of  -W.  being  the 


above  demanded,  to  wit,  at,  &c.  {venue)  aforesaid,'  whereby  an  action 
accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from  the  said  d< 
ant,  the  said  sum  of  — /.  above  demanded.     Yet,  kc. — [Common 
in  debt,  as  ante,  88T.] 

?^®  ^®         For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  indenture)  aft^ 
er  fi>rzn      (venue)  by  a  certain  indenture  then  and  there  made  between  the  said 
(t).  tiff  of  the  one  part,  and  the  said  defendant  of  the  other  part,  which 

indenture,  sealed  with  the  seal  of  the  said  defendant,  the  said  plaintiff! 
brings  here  into  court,  the  date  whereof  is  a  certain  day  and  year 
mentioned,  to  wit,  the  day  and  year  aforesaid,  after  reciting  as  th< 
recited,  the  said  defendant,  for  the  considerations  therein  mentioned. 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  and 
{let  this  agree  with  the  indenture)  to  and  with  the  said  plaintiff,  his 
•tors,  administrators,  and  assigns,  that  he  the  said  defendant,  his  heirs, 
utors,  or  administrators,  or  some  or  one  of  them,  should  and  would, 
truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  his  executors, 
istrators,  or  assigns,  the  said  sum  of  — /.  and  lawful  interest  for  the 

upon  the day  of (day  mentioned  in  indenture  for  paymi 

principal    and    interest,)  according    to  the    true  intent  and  m< 
the  said  indenture,  as  by  the  said  indenture  (reference  being  thereunta^ 


ftnd  the  breach,  and  the  former  may  be  stated 
aooording  to  its  legal  effect;  so  the  declaratioii 
in  debt  on  a  mortgage  deed,  may  state  the  cov- 
enant to  hare  been  to  pay  the  principal  and 
interest  on  the  day  menfioned  in  the  proviso, 
without  stating  such  proviso;  and  see  these 
suggestions  adopted  in  the  next  form,  post, 
486. 

(A)  As  the  covenant  is  usually  to  pay  the 
principal-money  and  interest  on  a  c^iiiin  day, 
the  ti^uquevt  interest  cannot  bo  properly  in- 
cluded a£  :i  izbi  in  tho  sum  demanded,  but  may 


be  recovered  as  damages  for  the 
the  principal  sum  and  interest  due 
named  day,  and  a  sum  Bufficient*to  cbl 
subseqwnt  interest  should  be  laid 
at  the  end  of  the  declaration,  and  the 
should  be  taken  fbr  damoffea  inclnc 
subsequent  interest.     (6  C^r.  &  P.  66lJ 
W.  4.  0.  42.) 

(t)  That  this  shorter  form  m&y  bo 
see  ante,  485,  and  observe  the  oth«r 
that  precedent 
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!,  aHKHigBt  other  things,  more  full j  and  at  large  appear.  Nevertheless 
mi  plaintiff  in  fact  aaith,  that  the  said  defendiuit  did  not  nor  would  well 
trolj  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said  sum  of 

and  lawful  interest  for  the  same,  on  the  said day  of as  afore- 

but  therein  &iled  and  made  default,  and  there  is  now  due  and  owin^ 
the  said  defendant,  to  the  said  plaintiff,  for  and  on  account  of  the  said 

of  — L  and  interest  (A)  thereon,  until  the  said day  of a  large 

of  money,  to  wit,  the  sum  of  — l.  being  the  sum  afaoye  demanded,  to 
St,  &c.  (venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said 
to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
above  demanded.     Yet,  &c. — [Common  conclusion  in  debt,  as  ante, 

I] 


OV  VOBT- 

OAGB 

DXBDS. 


Vn.    ON  BONDS  GENERALLY. 


\ent  by  bill^  as  ante,  SSAj  and  by  original, 


ON  BD9M 
GENE- 


the  said  defendant  heretofore,  to' wit,  on  the day  of  ^"^^^^J 

in  the year  of  our  ^Lord at {vcnuey  by  his  certain  ^^  g, 

_  obligatory,  sealed  with  his  seal  •(*»),  and  now  shown  ^^  to  the  court  of  («  . 

said  lord  the  king^  before  tbe  king  himself  here,  the  date  whereof  is  a  cer-  [  ^437  ] 

day  and  year  above  named,  to  wit,  the  day  and  year  aforesaid,  acknowl- 

d  himself  to  be  held  and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of 

fibove  demanded  to  be  paid  to  the  said  plain  tiff^-fj^^  yet  the  said  defendant 

igh  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  — /. 

demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto 


See  the  note,  p.  436,  as  to  the  interest 

Lt  of  damages. 
As  to  the  declaration  on  bonds  in  gene- 
Cbm.  Dig.  Pleader,  2  W.  9. 
See  forms.  Plead.  A.  847,  867,  86G; 
185;  2  MalL  £nt  178,  241.  In  an 
against  one  of  several  obligors  en  a 
^and  seTcral  bond,  it  is  usoal  only  to  state, 
ttiie  defendant  made  the  b(md;  but,  it 
>  seem,  that  if  it  be  stttffed'that  all  made  it, 
ition  of  the  defendant  alone  need  be 
4  Cnmpb.  84.  It  is  a  fotal  v^ance 
bond  conditioned  for  payment  by 
and  C.  as  a  bond  conditioned  fi>r  pay- 
'  A.  B.  and  D.  although  the  bond  be  sev- 
I  veil  as  joint,  and  the  action  be  brought 
A.  aereraUy,  6  Bing.  110. 
swans  to  be  some  perplexity  in  the 
t^to  what  name  the  plaintiff  should  sue 
rdefendant  be  sued  by,  where  in  the  body 
bond  or  deed  he  is  described  by  one 
and  he  ezecnted  it  by  another.  In  a 
6,  where  in  an  action  of  covenant  on 
the  deehuration  ^ted  that  the  deed 
betveen  the  plaintiff  of  the  first 
Cook  and  Humah  his  wife,  of  the 
part,  and  A.  B.  of  the  third  part ;  and 
ed,  when  produced,  appeared  on  the 
it  to  be  l^the  ]f^intiff,  as  trustee  of 
Gbok  and  Hannah  his  wife,  of  the  first 
Qtorge  Cook  and  Hannah  his  wife,  of 
part,  and  A.  B.  of  the  third  part, 
the  deed  wa«  executed  by  the  name  of 

ToL.  n.  42 


Georffe  Cook,  it  was  conrndered  a  fetal  vari- 
auce,  and  it  being  uncertain,  from  the  body  of 
the  deed,  whether  the  party's  real  name  was 
James  or  George^  and  he  having  executed  it 
by  the  name  of  George^  it  should  have  been 
stated  to  have  been  made  by  George  C<K)k  of 
the  second  part,  '2  C.  &  P.  474;  1  M  &  M. 
Ca.  Ni.  Pri.  6.  Another  case  has  been  decid- 
edy  that  a  declaration  against  the  obligor,  by 
his  right  name,  stating  that  he  executed  the 
bond  by  his  wrong  name,  is  bad  in  arrest  of 
judgment,  8  Taunt.  604;  6  B.  &  A.  682, 
Gilb.  C.  P.  216;  Lutw.  894;  2  Stra.  1218. 
Upon  the  whole  it  seems,  in  general,  necessa- 
ry to  declare  by  or  against  a  iMirty  in  the  name 
by  which  he  is  called  in  the  deed  or  bond,  and 
not  in  the  name  by  which  he  executed  the  deed 
or  bond.  But  if  in  the  deed  or  bond  he  be 
called  by  different  names,  then  he  should  sue 
or  be  sued  by  the  name  by  which  he  executed, 
for  the  execution  in  that  name  would  be  consid- 
ered as  clearing  up  the  ambiguity. 

(n)  As  to  the  statement  of  defendant  hav- 
ing Sealed,  and  the  omission  of  it,  see  1  Saund. 
291,  note. 

(o)  As  to  the  profert  and  averment  of  excuse 
for  not  making  it,  see  post,  489. 

{p)  Here  are  usually  inserted  the  fellowing 
words  :  '*  JVken  he  the  said  defendant  should 
be  thereunto  aflenvards  requested;^*  but  as 
they  are  not  usually  in  the  bond,  th^  seem 
better  omitted  in  the  deolsMtion. 


4S7 


DBCLA&ATIONB  XH  PSBT. 


OH  BoiTM  wholly  neglected  and  refused,  aiKl  still  neglects  and  refuses  so  to  da    To  As 
"^'''^     damage  of  the  said  plainti£f  of  XIO,  and  therefore  he  brings  his  suit 

Pledges,  &c. 


GEKE- 
KALLT. 


ThelikA 
In  the 
oommon 


Pioftii 


r*488] 

On  A  Ja- 
maica 
bond,  for 
current 
money  of 
the  island. 
First 

count,  sta- 
ting that 
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cording  to  ^ 
usage  of 
Jamaica 


[  The  commenrement  in  O.  P.  as  ante  18,  atid  then  proceed  as/oUows :] 

— For  that  whereas  the  said  defendant  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  Lord [date  of  bond]^  at {venue)  by  his 

certain  writing  obligatory,  sealed  with  his  seal,  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of  — L  above  demanded, 
to  be  paid  to  tlie  said  plaintiff*  (r)  ;  yet  the  said  defendant^  (althou^  often 
requested  so  to  do^  hath  not  as  yet  paid  the  said  sum  6f — L  above  demanded, 
or  any  part  thereoi,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses,  so  to  do.  Wherefore  the  said  plaintiff 
saith,  that  be  is  injured,  and  hath  sustained  damage  to  the  amount  of  JCIO, 
and  therefore  he  brings  his  suit,  &;c.  And  the  said  plaintiff  brings  here  into 
court  the  said  writing  obligatory,  sealed  as  aforesaid,  which  gives  sufficient 
evidence  to  the  said  court  here  of  the  debt  aforesaid,  in  form  aforesaid,  llie 
date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  in  that  behalf  above  mentioned. 

*For  that  whereas  the  said  defendant  heretofore,  to  vit,  on,  &c.  date  ofin- 
strument)  in  the  island  of  Jamaica,  to  wit,  at,  &c.  {venue)  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  to  the  court  of  our  lord  the  king, 
before  the  Jking  himself,  now  here  shown,  the  date  whereof  is  a  certain  day  and 

J  ear  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  acknowledged 
imself  to  be  hold  and  firmly  bound  to  the  said  plaintiff  in  the  sum  of  — L 
current  money  of  the  island  aforesaid,  to  be  paid  to  the  said  plaintiff;  and  the 
said  plaintiff  avers,  that  the  said  sum  of — /.  current  money  of  the  said  island, 
at  the  time  of  making  the  said  writing  obligatory,  was  and  still  is  of  the  value  of 
— /.  of  lawful  money  of  Great  Britain,  to  wit,  at  &c.  {venue)  aforesaid ; 
whereby,  and  by  reason  of  the  said  sum  of  — /  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  the 
said  defendant  the  said  sum  of  — I  parcel  of  the  said  sum  above  demanded. 
And  whereas  also,  the  said  defendant  afterwards,  to  wit.  on  the  day  and  year 
aforesaid,  in  the  said  island  of  Jamaica,  to  wit,  at,  kc.{venue)  aforesaid,  by  his 
certain  other  writing  obligatory,  then  and  there  by  him  subscribed  with  his  own 
proper  hand  and  name,  and  duly  made  and  delivered  according  to  the  usage  and 
custom  of  the  said  island  {w)  and  to  the  said  court  of  our  said  lord  the  king, 


( q)  SeeForms,  Plead.  A.  380;  Rich.  C.  P. 
117;  Morg.  494.  See  the  notes  to  the  fi>rm» 
ante,  486. 

(r)  See  ante,  486,  note. 

(t)  In  the  Common  Pleas,  the  profestt  is  usu- 
ally at  the  end  instead  of  the  middle  of  the 
declaration,  hut  this  is  not  material.  As  to 
the  profert  in  general,  and  averment  of  ezouss 
ibr  not  makine  it,  see  post,  489. 

(O  IB.  ^tP.  860. 

(«)  1  B.  &  P.  860. 

(to)  The  instruments  were  not  sealed,  bat 
merdy  signed  by  the  defendant,  and  a  oross 
put  at  the  end  of  the  name  in  the  presence  of 
an  attesting  witness;  the  plaintiff  sued  upon 
the  bond  in  the  island;  but  on  a  bill  filed  there 
■gainst  him  in  equity,  an  ix^Junction  was  ob- 


tained for  want  of  an  answer.  Mr.  Wood,  in 
A.  D.  1797,  gave  the  (bllowing  opinion  :  *'  I 
think  plaintiff  may  maintain  an  aotioa  of  debt 
against  defendant,  and  declare  upon  these  in- 
struments as  bondi,  though  not  sealed,  if  it  be 
the  praetioe  of  the  island  of  Jamaaoa  to  make 
such  writing,  and  if  they  have  thoe  the  tsree 
and  obligation  of  bonds,  the  sune  as  sealed 
bonds  here.  It  wiU  be  proper  to  declare  upon 
them  first  as  sealed  bonds,  secondly,  as  writ* 
ings  obligatory,  subecribed  by  the  obligor,  and 
duly  made  according  to  the  custom  of  the  is- 
land, and  to  add  common  counts  to  include  the 
original  demands  for  which  these  bonds  were 
gh-en."  See  also  1  B.  &  P.  860.  As  to  the 
mode  of  calculating  the  Taluc  in  Britiah 
ling,  see  ante,  414. 
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oof  here  also  shown,  the  date  whereof  is  a  eertaim  daj  and  year  therein  m^n*  oir  wkm 
tiooed,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  ^^^ 
bmij  bound  unto  the  said  plaintiff  in  the  sum  of  — /.  other  current  money  of 
fte  isluid  aforesaid,  to  be  paid  to  the  said  plaintiff;  *and  the  said  plaintiff 
Ijen,  that  the  said  — /.  current  money  of  the  said  island,  in  the  last-mention- 
'  fiiting  obligatory,  specified,  at  the  time  of  the  making  of  the  said  ladt-men- 
"  writing  obligatory,  was  and  still  is  of  the  value  of  — /.  of  lawful  money 
Great  Britain,  to  wit,  at,  &c.  (vermes  aforesaid  being  other  parcel  of  the 
rom  of  — I  above  demanded. — [^Add  counts  on  the  original  debt,  aC' 
stated^  and  breach  in  debt. 

Several  counts  on  different  bonds  may  be  joined  in  the  same  declaration,  Counti  on 
t  the  form,  1   Sauna,  288,  and  id,  note  1.  and  Lil  Ent,  167. — Com,  J^^  ^ 
P^.  Pleader,  2  W,  9. — In  this  case  proceed  as  in  the  above  form,  to  the 
isk;  and  then  before  the  breach  insert  the  count  on  the  other  bond  as 
7s: — ^' And  whereas  also,  the  said  defendant,  heretofore,  to  wit,  on,  &c. 
tc.  [venue)  by  his  certain  other  writing  obligatory,  sealed,*'  4c, —  [Same 
the  first  count,  ante,  436,  to  the  end,  andthefi  state — ]  which  said  several 
of  money  in  the  said  first  and  second  counts  mentioned,  amount  together 
the  said  sum  of  — /.  above  demanded ;  yet  the  said  defendant,  Ac.  [pro- 
^  with  the  breach  as  above,  to  the  end.     There  appears  to  be  no  oc- 
to  conclude  each  count  with  the  words  "  whereby,^?  ^c.  See  theform^ 
ISmmd,  288,  and  ante,  885,  n.] 

Ab  to  the  prof ert^  see, ante  vol,  i.  Index^  "  Profert,^'* — If  a  bond  or  other  Ayerment 
'be pleaded  with  a  profert,  and  the  defendant  pleaded  non  est  factum,  jj  «<«»• 
}i  the  plaintiff  cannot  produce  the  bond,  ^c.  at  the  tried,  he  will  be  fion-  fcrtl^^*^ 
^    4  East,  585.     //  is  therefore  frequently  necessary,  or  advisable, 
lead  of  the  profert  in  the  above  precedent,  to  insert  in  the  declaration 
of  the  foUounng  excuses,  which  are  to  be  framed  according  to  the  fcLCt, 
[ff  feo^/  to  add  a  second  count,  containing  such  excuse.     These  exctisea 
iHe  profert  run  as  follows. — If  the  bond  be  lost — "  and  which  said  writ- 
obligatory  having  been  lost,"  Or.  "  and  which  said  writing  obligatory  hav- 
[been  destroyed  1^  accident,"  or,  "  by  the  said  defendant,"  the  said  plain- 
fiamot  produce  the  same  to  the  said  court  here.     See  8  T.  R.  151. — If 
bond  he  in  the  possession  of  the  defendafit,  the  excuse  of  profert  run^ 
"and  which  said  writing  obligatory  being  in  the  possession  of  the  said 
It,  the  said  plaintiff  cannot  produce  the  same  to  the  said  court  here." 
Sterns  sufficient'  if  an  aUegaiion  of  this  ^nature  be  true  at  the  time  ofx  #440  ] 
"^"nng,  and  if  the  deed  be  afterwards  found,  it  vntt  not  vitiate  the  aUe* 
2  Qimb,  657,  658. 


VnL    ON  BONDS  STATING  CONDITION.  ok  Bom 

8TATIX0 

C^en  necegsary  to  state  condition  and  breaches  of  bond.]     The  Stat  8  k  ^"'^"*^»- 
^^  '3.  c.  11.  s.  8.  ante.  vd.  i.  Index,  "  Bond,"  which  provides  that  the 
shall  execute  a  writ  of  inquiry,  on  a  judgment  for  plaintiff  on  de- 
Jr,  or  by  confession  or  nihil  dicit,  m  an  action  on  a  bwid  with  a  penalty, 
show  upon  th/e  record  the  breaches  of  the  bond,  receives  a  very  liberal 
I^Mrqetm,  hm^  made  in  &vor  of  defendants,  5  D.  &  R.  636;  and  thd 
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w  BOHM  Statate  is  oompulaorv  on  the  plaintiff  to  proceed  in  the  manner  it  premanbm.\ 
oowSon  2  Wib.  377.— 18  East,  8  a— Tidd,  9th  edit.  684. 

The  following  bonds  are  within  the  meaning  of  the  act,  and  the  condition 
and  breaches  thereof  must  be  stated  in  the  declaration  assigned  in  the  repli- 
cation or  saggested  on  making  up  the  issue,  as  tlie  case  may  require,  viz.  an 
annuity  bond,  8  T.  B.  126 ;  an  arbitration  bond,  6  East,  618.— 2  Smith  666, 
S.  C. ;  a  bond  for  the  payment  of  money  by  instalments,  6  East,  550. — i 
Smith,  653,  S.  G.  (1).  Where  covenants  and  agreements  are  contained  in 
the  condition  of  a  bond,  they  are  within  the  Statute,  as  well  as  where  they 
are  in  a  different  instrument,  2  Burr.  772.-2  Ken.  492.-2  Burr.  820.— 2 
Bla.  Bep.  843.  Where  a  bond  upon  the  face  of  it  appeared  to  be  condition- 
ed for  the  payment  of  a  sum  certain,  but  by  an  indenture  of  the  same  date, 
declaring  the  purposes  for  which  the  bond  was  executed,  it  was  agreed  that  it 
should  be  lawful  for  the  obligees  to  commence  an  action  upon  the  bond,  aid 
to  proceed  to  judgment  whenever  they  should  think  fit;  and  upon  judgment 
being  obtained,  to  issue  execution,  and  that  the  judgment  should  be  a  securi- 
ty for  the  payment  to  the  obligees  on  demand,  of  all  sums  of  money  which 
then  were  or  might  thereafter  become  due  to  them ;  and  judgment  having  been 
entered  up  by  virtue  of  this  deed,  the  obligees  issued  execution,  without  as- 
signing breaches  or  executing  a  writ  of  inquiry ;  the  court  held,  that  this  was 
a  Dohd  substantially  within  the  meaning  of  the  S  &9  Will.  3.  c.  11.  s.  8.  and 
that  the  obligees  ought  to  have  assigned  breaches  thereon,  5  B.  &  Gres.  650. 
—8  D.  4  B.  424,  S.  G.  (2). 

But  the  statute  does  not  extend  to  bonds  conditioned  for  the  payment  of  a 
sum  certain,  at  a  certain  time,  as  post  obit  bonds,  2  Campb.  285,  n. — 2  B.  k 
Ores.  82,  89.-3  D.  &  B.  278,  281,  S.  G. ;  or  other  bonds  for  the  payment 
of  money,  which  are  provided  for  by  the  9  Ann,  c.  16.  s.  13. — 2  J.  B.  Moore, 
220;  «or  does  it  extend  to  bail  bonds,  Tidd,  9th  edit.  584.  2  B.  &  P.  443; 
or  replevin  bonds,  3  M.  &  S.  155 ;  or  a  petitioning  creditor's  bond,  3  Eist, 
22. — 7  T.  &  B.  300.  And  where  judgment  is  entered  on  a  warrant  4)f  at- 
torney, it  is  not  within  the  act,  and  this,  although  a  bond  be  also  given.  2 
Taupt.  195.-3  Taunt.  74.-5  Taunt.  264.— 16  East,  164.— 6  Bingh.  835. 
6  B.  <&  Gres.  656 ;  nor  does  the  Statute  apply  to  cases  where  the  damages 
assessed  aie  calculated  by  the  jury,  to  meet  and  satisfy  the  entire  condition 
of  the  bond,  13  Price,  715.  It  is  not  necessary  for  the  crown  to  assign  breadi- 
es  under  the  act,  and  if  any  one  breach  be  proved,  the  crown  is  entitled  to 
judgment,  1  Tounge  &  J.  171.     Tidd,  9th  edit.  585. 

Mode  of  stating  condUion  and  breaches : — There  is  some  confiision  in  the 
books  as  to  whether  the  condition  and  breach  of  a  bond,  within  the  meaning  of 
the  above  Statute  of  William,  should  be  stated  in  the  declaration  asaign^in 
the  replication,  or  suggested  on  the  roll  m  making  up  the  issue. 

In  some  cases  it  may  be  absolutely  requisite  to  set  forth  the  condition  and 
breach  in  the  declaration,  see  2  New*Bep.  862.    As  in  actions  on  a  bail  bond 

(1)  Ace.  Munio  V.  Allaire,  2  Cainm,  820. 

(2)  Vide  Hodges  v.  Suflelt,  2  Johni.  Ca&  40^  Van  Benthuyn  and  another  v.  0e  Witt  and 
otlim»  4  Johns.  218.    16  Johna.  209. 
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treplerm  bond,  at  the  suit  of  the  assignee,  or  on  a  bastardy  bond,  at  the  o"  bo"i>* 
i  of  succeeding  overseera,  or  the  like,  where,  irithout  stating  the  condition  ^^^11011. 
bi  breach,  it  would  not  appear,  how  the  plaintiff  was  entitled  to  sne  as  as- 
fp»  OT  succeeding  orerseer. 

In  other  cases,  though  not  absolutely  requisite,  it  may  be  advisable  to  state 

loooditian  and  breach  in  the  declaration,  and  especially  where  a  plea  not 

to  an  issue,  or  the  breach,  as  non  est  faclum,  or  the  like,  or  where  a 

mt  by  de&ult  is  expected,  for  in  the  latter  case  some  delay  would  be 

and  the  plaintiff  moreover  would  not  have  to  prove,  nor  could  defend- 

deuj  the  trudi  of  the  breach  on  the  execution  of  the  inquiry,  which  would 

be  the  case,  see  1  Saund.  58  d.— 3  Car.  &  P.  608. 

[Q&  die  other  hand,  in  many  cases  where  it  is  not  absolutely  necessary  to 

the  condition  and  breaches  in  the  declaration,  it  may  be  advisable  not  to 

and  especially  where  a  defense,  either  sham  or  etherise,  is  expected. 

[neh  cases  it  is  best  to  reserve  the  assignment  of  the  breaches  for  replica- 
(as  may  be  done,  8  T.  Rep.  255.-2  Chit.  Rep.  298.-2  Saund.  187 

!(1)  because  the  defendant  in  rejoining  to  the  replication  can  only  present 
uswer  to  each  breach,  whereas,  in  pleading  to  the  declaration  and  breach 
*  dierein,  he  may  answer  each  breach  by  any  number  of  pleas. 

• 

'  &e  condition  and  breach  of  a  bond  within  the  above  Statute  of  William 

not  stated  in  the  declaration,  and  the  defendant  plead  any  plea  on  which 

I  plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication  with- 

fikowing  a  breach,  such  as  a  plea  of  rum  est  factum  or  that  the  bond  was 

by  fraud  or  the  like,  the  plaintiff  may  still  take  issue,  and  must  enter 

and  separate  suggestimt  of  breaches  under  the  Statute,  but  he  cannot 

kte  such  issue  and  such  suggestion  in  one  and  the  sisime  replication,  see 

255.—  1  Esp,  277.-5  aTa  S.  60.-=-5  J.  B.  Moore,  198. 

'to -such  a  declaration  the  defendant  plead  a  plea  which  made  it  necessary 

)n  law  for  the  plaintiff  to  assign  a  breach  in  the  replication,  as  for  in- 

a  plea  of  general  performance,  the  plaintiff  mnst  still  assign  the  breach 

^repUeation,  with  this  difference,  that  he  may  now  assign  several  breaches 

the  statute,  whereas  at  common  law  he  could  only  assign  one.     If  only 

:h  be  assigned  in  the  replication  it  is  necessary  to  state  it  in  terms,  to 

leooiding  to  the  form  of  the  statute,"  18  East,  1 ;  otherwise  if  more  than 


the  above  Statute  of  William  8.  the  plaintiff  could  assign  in  the  dec- 
only  one  breach  of  the  condition,  and  if  he  assign  more,  the  declara- 
i^'w  demurrable  for  duplicity,  1  Saund.  58,  n.  1.  It  is  not  however  how- 
'fiecesaary  in  a  declaration  assigning  more  than  one  breach,  to  refer  to  its 
Moording  to  the  Statute,  18  East,  1.  It  suffices  to  prove  part  of  the 
usigned,  id.  ^ 

Abc  Port  Master  General  of  U.  States  v.  Cochran,  2  Johns.  418.    If  the  plaintiff  assigns 
I  ilk  bis  declaration,  the  deftndaat  cannot  plead  perfbrmance  generally,  but  must  partic- 
the  breaches  aasignedy  and  diow  when,  how,  and  where  he  perfbrmed  his  covenants. 
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♦IX.    BASTABDY  BONDS. 

(to  wit.)  A.  B.  and  C.  D.  overseers  of  the  poor  of  the  parish  (or  dil», 

trict,  &c.  as  the  case  may  be')  of in  the  county  of according  to  " 


form  of  the  Statute  in  such  case  made  and  providec^  complain  of  E.  F         _ 
in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  he- 
fore  the  king  himself,  of  a  plea,  that  he  render  to  the  said  plaintiff  and  de&ii» 
dant,  as  such  overseers  aforesaid,  the  sum  of  — /.  of  lawful  money  of  Great 
Britain,  which  he  ows  to  and  unjustly  detaims  from  them — [If  the  action  te- 
in  C,  P,  or  Exchequer  alter  the  commencement  accordingly^]     For  that 
whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  {date  of  bond)  to  wit, 
at,  &c.  (venue)  by  his  certain  writing  obligatory,  sealed  wiUi  his  seal,  ani 
now  shown  to  the  court  of  our  said  lord  the  king  now  here,  the  date  whereof  ii. 
a  certain  day  and  year  therein  mentioned,  to  wit,  die  day  and  year  aforesaid, 
acknowledged  himself  to  be  held  and  firmly  bound  unto  G.  H.  and  I.  K. 
churchwaraens,  and  L.  M.  and  N.  0.  overseers  of  the  poor  of  the  parish  afoi«- 
said,  in  the  said  county,  in  trust  for  the  parishioners  of  the  said  parish  {as  in 
bond)  in  the  said  sum  of  — L  above  demanded,  to  be  paid  by  the  said  defendai? 
to  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  0.     Which  said  writing  obligatoiy 
was  and  is  subject  to  a  certain  condition  thereunder  written,  whereby,  after  re- 
citing to  the  effect  following,  to  wit,  that  [set  out  the  whole  of  the  redtaiSj 
and  the  condition  in  tlie  jntst  tense^  which  is,  in  general  to  bidemnify  the 

parish,  as  follows  :]   "  that  A.  M.  of single  woman,  had  in  and  by  ha* 

voluntary  examination,  taken  in  writing  upon  oath  before one  of  his 

majesty's  justices  of  the  peace  in  and  for  the  said  county  of declared  that 

she  was  with  child,  and  that  the  said  child  was  likely  to  be  bom  a  bastard,  and 

to  be  chargeable  to  the  said  parish  of and  that  the  said  defendant  did  get 

her  with  child  ;'^  [If  the  bond  was  after  the  birth,  then  say,]  "  that  A.  M, 

of single  woman,  in  her  examination  taken  in  writing  upon  oath,  before 

one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county,  had 

declared,  that  on  the day  of tnen  last  past,  at in  the  parish  of 

in  the  county  aforesaid,  she  the  said  A.  M.  was  delivered  of  a  (male) 

bafltard  child,  and  that  the  said  bastard  child  was  likely  to  become  chaqgeabk 

to  the  said  parish  of and  had  charged  the  said  defendant  with  having  got^ 

ton  her  with  child  of  the  said  bastard  child ;"  it  was  conditioned,  that  if  there- 

'  fore  the  said  defendant,  his  heirs,  executors  or  administrators,  did  and  should, 

from  time  to  time,  and  at  all  times  thereafter,  fully  and  clearly  indemnify  and 

save  harmless,  as  well  the  above-named  church-wardens  and  overseers  of  the 

poor  of  the  said  parish  of and  their  successors  for  the  time  being,  as  also 

all  and  singular  the  other  parishoners  and  inhabitants  of  the  said  parish  of 

which  then  were  or  thereafter  should  be  for  the  time  beins,  of  and  from*  all 
manner  of  costs,  taxes,  rates  and  assessments,  and  charges  whatsoever,  for  or  by 
3reason  of  the  birth,  education  and  maintenance  of  the  said  child,  and  of  azxl 
from  all  action^  suits,  troubles,  and  other  charges  and  demands  whatsoever, 

(x)  The  actkm  on  sach  a  bond  must  be 
brought  in  the  nnme  of  the  oTerseera  ftnr  the 
time  being,  and  not  in  the  name  of  those  to 
whom  the  bond  was  giyen.  54  Oco.  3.  c.  170. 
8;  8;  8  J.  B.  Moore,  21.  See  Bvrn,  J.  tit 
*•  Bastards,'*  Forms,  1  M.  &  S.  810;  Plead. 
A.  866. 

If  the  bond  wai  given  to  the  plaxwt^s 


themselTes,  whether  as  oyereeers,  or 

it  may  be  declared  on  as  on  a  common  bond. 

A  profert,  or  an  exonae  fi>r  the  omiaBion  of  it 
is  as  necessary  in  this  as  in  oommon  declara- 
tion. 2  Saund.  187  c.  ante,  489.  The  de- 
fendant cannot  plead  nil  d4lbet,  2  Saond.  l&t 
a.  n.  2.  , 

(y)  See  Bnm's  J.  tit  "  BastardM,** 
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Ehxng,  and  eopoemixig  the  same,  then  that  obligation,  should  be  void,  other-  okiusxavt. 
of  force,  as  bj  the  said  writing  obligatory,  and  the  condition  thereof  will  ^^^^"^ 
©re  fuUjr  and  at  largQ  appear,  [and  then  proceed  as  follows  (^z)  ;] — And  al- 
loagh  the  said  child,  whereof  the  said  defendant  so  was  the  reputed  father  as 
bresaid,  is  still  living,  to  wit,  at,  &c.  (renwc)  aforesaid ;  yet  the  said  defen-  Brwoh. 
k&t  hath  not,  from  the  time  of  the  making  of  the  said  writing  obligatory,  fully 
bd  clearly  indemnified  and  saved  hpjmless  as  well  the  above-named,  &c. 
i^ative  the  words  in  the  conditiofi,  and  proceed  as  follows :] — ^but 
said  defendant  hath  hitherto  wholly  neglected  and  refused,  and  still  n0g- 
ts  and  refuses  so  to  do;  and  by  means  thereof  the  said  G.  H.  I.  K.,  L. 
[.,  and  N.  0.  afler  the  making  of  the  said  writing  obligatory,  and  whilst 
ley  were  churchwardens  and  overseers  as  aforesaid,  to  wit,  on  the  day  and 
ciff  first  aforesaid,  and  on  divers  other  days  and  timed  afterwards,  were 
^ced  and  obliged  to,  and  did  necessarily  lay  out  and  expend  divers  sums  of 
|pney  (a),  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
Irm  of  — /.  in  and  aboi^t  the  birth,  m£|.intenance,  and  *education  of  the  said  [  *442  ] 
l^ld,  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiflfe,  for  assign-  ^^^ 
tt;  a  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  ac- 
pding  to  the  form  of  the  Statute  (i)  in  such  case  made  and  provided,  furth- 
irsay,  that  a  certain  person,  to  wit,  P.  Q.  and  R.  S.,  the  successors  of  the 
llMd  G.  H.  and  I.  K.  as  such  churchwarden^,  and  the  said  plaintiff,  the  suc- 
insors  of  the  said  L.  M.  and  0.  P.  and  such  overseers  as  aforesaid,  after 
he  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  (c)  and  on,  divers 
jfiiev  days  and  times  between  that  day  and  the  day  of  exhibiting  the  bill  ot 
hfi  said  plaintifl&  in  this  behalf,  were  forced  and  obliged  to,  and  did  necessa- 
rily lay  out  and  expend  divers  sums  of  money,  in  the  whole  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  — I.  in  and  about  the  maintenance 
ind  education  of  the  said  child,  to  wit,  at,  &;c.  (t7en2/e)  aforesaid,  by  means  ^ 

if  which  said  premises  the  said  several  churchwai*dens  and  overseers,  and 
the  other  parishioners,  and  inhabitants  of  the  said  parish,  in  the  said  condi- 
tion named,  have  sustained  damages  to  a  large  amount,  to  wit,  to  the  amount 
of — L  (rf)  by  reason  of  which  said  breaches  the  said  writing  obligatory  be- 
came forfeite(^  and  according  to  the  said  statute  an  action  hath  accrued  to 
tiiem  the  said  plaintifis  as  overseers  as  aforesaid,  to  demand  and  have  of  and 
from  the  said  defendant,  the  said  sum  (e),  above  demanded ;  yet  the  said 
defendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said 
som  of  money  above  demanded,  or  any  part  thereof,  to  the  said  plaiintiflfe,  or  • 
otherwise,  according  to  the  said  writing  obligatory  and  condition,  but  to  pay 
the  same  hath  hitherto  wholly  refused,  and  still  doth  refuse.     To  the  dom- 


{x)  If  the  bond  were  given  before  the  birth 
of  the  child,  the  ibllowing  averment  shoald  be 
tee-intiodaoed,  <«am<  the  eaidjdaini!^  in 
fvi  ioith,  thai  after  the  said  vrriiing  obliga^ 
fonf,  to  wit,  on,  ^c,  at,  4*^*  ^^  <^^i^^  ^^ 
vfticA  the  Maid  £.  F.  woe  to  jtregnant,  and 
^thirtaf  th«  taid  drfendant  woe  euch  reputed 
father  at  aforesaid,  wa^born  and  it  ttill  living, 
toiw«,  at,  4rc.  afdresaid." 

(a)  Ae  to  whiit  expenses  the  defendant  is 
wde  ibr»  and  how  &r  he  is  discharged  by 
Unkmptcy  and  certificate,  see  Bum,  J.  tit. 
**  Bastardt;'*  Z  Bing.  164. 

(6)  8  &  9  W.  8.  0.  11.  8.  8.    Before  this 


statute,  the  pUuntiff  could  only  assign  one 
breach  of  the  condition^  and  if  he  assigned 
two  or  more,  the  declantion  was  demurnblfl 
for  duplicity,  1  Saund.  58.  n.  1.  It  is  not^ 
however,  necessary,  in  assigning  the  breaoh, 
to  reft^r  to  the  statute,  and  it  is  sufficient  to 
piove  a  part  ot  the  breach  aaadgned.  18  EHt, 
1,2, 

(c)  The  day  the  ehurohwardens  and  oveneen 
came  into  office.  Or  about  it. 

(d)  The  amount  of  the  penalty  of  the  bond. 
(€)   The  penalty;  as  to  this  oonolonon,  tea 

2  Saund.  187  c. 
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ov  BAfTi».  age  of  the  said  plaintiib,  u  OTeneen  u  aforesaid,  of — I  (/)  and  therarf 
"^  ~™-  they  bring  their  suit,  4o. 

Pledges,  &e. 


^,  ^„^  X.  ON  ANNUITT  BOKDS. 

TT  BOHML 

On  u  an-  [iS'e^  attt  the  band  and  condition,  as  directed  in  the  last  form  nuUaiis 
^^  '  mutandis,  and  then  assign  the  breach  as  follows :] — Neverthelefls  the  said 
r  «44Q  1  plaintiff  in  fact  saith,  that  ^after  the  making  of  the  said  writing  obligato- 
^  ^  rj  (A)  to  wit,  on,  &c.  {day  it  fell  due)  at,  &;c.  (venue)  aforesaid,  a  lai^ 

sum  of  money,  to  wit,  the  sum.  of — L  {state  enough)  of  the  said  annuitj, 
or  yearly  sum  of — L  for  [one  quarter  of  a  year]  then  elapsed,  became  and 
was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff  and  still  is 
in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of  the  said  writing  obli- 
gatory, and  of  the  said  condition  thereof,  by  reason  of  which  said  breadi  the 
said  writing  obligatory  became  forfeited,  and  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  hare,  of  and  from  the  said  defendant  it» 
sum  of  — /.,  {the  penalty)  above  demanded.  Yet  the  sajd  defendant  (al- 
though often  rcauested  so  to  do)  hath  not  as  yet  paid  the  ;Mid  sum  of  money 
*  above  demanded,  or  any  part  thereof,  to  the  sajd  plainfiff,  but  to  pay  the 
same,  or  any  part  thereof,  hath  hitherto  wholly  neglected  and  reftiaed,  and 
still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid.  To  the 
damage  of  the  said  plaintiff  of  10/.  (i),  and  therefore  he  brings  his  suit,  Ac 


XI.  ON  BOND  TO  REPLACE  STOCK. 

ON  BOND 

TO  aa- 

PLAoi  [Set  out  the  bond  and  conditioti,  as  directed,  ante,  440,  and  then  pro- 

■WX3K.  &0-  ceed  as  follows :] — Yet  the  said  plaintiff  in  fiujt  saith,  that  the  said  defend- 
to*  *  ibM   *^*  ^*^  ^^^'^  *^       ^^^  proper  costs  and  charges,  tnLnsferred,«or  caused  or 
stookand    procured  to  be  transferred,  unto  or  to  the  account  of  the  said  plaintiff,  in 
my  diyi-    the  books  of  the  said  governor  and  company  of  the  Bank  of  England,  the  said 
"•*"*•  (*)•  sum  of  — /.  share  or  interest  in  the  said  joint  stock  of  — /.  per  cent,  consoli- 
dated bank  annuities,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  and  the  said  sum  of  — /.  share  or  interest  in  the  said  j^t  stock,  wholly 
remains  untransfcrred,  and  unpaid  and  unsatisfied  to  the  said  plaintiff,  to 
Second       i^it,  at,  &c.  {venue)  aforesaid.     And  for  assigning  a  further  breach  of  the 
said  condition  of  the  said  writing  obligatory,  the  said  plaintiff,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  saith,  that  the  -said 
defendant  hath  not  as  yet  answered,  ))aid,  or  made  good  to  the  said  plaintiff 
all  dividends,  interest,  and  produce  which  he  the  said  pbiintiff  could  luive  re- 
oeived|  and  would  have  been  entitled  to  in  case  the  said  — L  so  remaining 


iMWCh. 


(/)  The  sam  here  inserted  is  merely  nom-  allegation:  "And  during  ike  lifi  time  cftkt 

inal,  to  cover  damages  ibr  the  detention  of  the  aaid  £.  F."  which  wiU  be  a  sufficient  avcnncnt 

debt,  see  1  Satind.  68.  b.  of  the  lift  of  the  third  person,  1  Savnd.  236, 

(ff)   See  ante,  toI.  i.  Index,  "  Annuity;**  n.  8. 

and  see  ante,  488,  as  to  its  being  most  advisa-  .  (t)  Ante,  page  442,  note  (/) 

ble  in  general  to  sue  on  the  annuitj  deed.  {k)  See  ante,  276,  note,  a  form  in  aaomp- 


ih)  If  the  annuity  be  payable  during  the     sit,  ibr  not  replacing  stock.*  See  notes,  1  Chft 
lift  of  a  third  person,  here  insert  the  following     GoL  Stat  tit,  "Stocit^'oMtft^.'* 
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erred  and  unpaid  and  unsatisfied  as  aforesaid,  had  remained  and  ohboitow) 

inued  standing  in  the  hooks  of  the  said  governor  and  company  of  the    ^^^°* 

k  of  England,  in  the  names  and  as  the  property  of  him  the  said  plmntifF, 

m  the  contrary  thereof  although  he  the  said  plaintiff,  after  the  making 

the  said  writing  obligatory,  to  wit,  on,  Ac.  at,  &c.  {venue)  aforesaid  could 

re  received,  and  would  have  been  entitled  unto  certain  dividends,  interest, 

produce,  to  a  large  amount,  to  wut,  the  sum  of  — /.  in  case  the  said  sum 

•-1  had  remained  and  continued  standing  in  the  books  of  the  said  gover- 

and  company  of  the  Bank  of  England,  in  the  name  and  as  the  property 

him  the  said  plaintiff  as  aforesaid,  whereof  the  said  defendant,  afterwards, 

^fit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had 

Tet  the  said  plaintiff  in  &ct  saith,  that  the  said  defendant  hath 

(although  often  requested  so  to  do)  as  yet  transferred,  paid,  or  made 

unto  th^  said  plaintiff,  the  said  last-mentioned  sum  of  money,  or  any 

thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and 

neglects  and  refuses  so  to  do,  to  wit,  at,  &c.   {venue)  aforesaid.     By 

of  which  said  breach  the  said  writing  obligatory  became  forfeited,  and 

hj  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of 

from  the  said  defendant  the  said  sum  of  — L  above  demanded.     Yet  the 

defendant  hath  not  (although  often  requested  so  to  do)  as  yet  paid  the 

sum  of  money  above  demanded,  or  any  part  thereof,  to  the  said  plain- 

kut  hath  hitherto  wholly  neglected  and  refused,  and  l^till  neglects  and 

to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff.     To  the 

of  the  said  plaintiff  of  XIO  (/),  and  therefore  he  brings  his  suit,  &c. 


ON  A  BOND  TO  PERFORM  COVENANTS  IN  ANOTHER  [  *4M  ] 

INDENTURE. 


ON  A  B02n> 

TO   PE&- 
rORM  COYS- 


ftf 


roceed  as  in  the  form  on  bonds  in'  K.  B.  and  C.  P.  ante,  436,  7,    jj^^ni  i„ 

asterisk  in  each,  and  thefi  as  follows ;] — And  the  said  plaintiff  ac-    anotukr 

to  the  form  of  the  Statute  in  that  case  made  and  provided,  says,  that  indentubs 

writing  obligatory  was  made  with  a  condition  thereunder  written,  ^"*^' 

of  [*e/  011^  ihe  condition  verbatim^ and  which  may  be  asfolloics :]  the 

bonnden  defendant  did  well  and  truly  observe,  &c.  all  and  singular  the 

iWs,  4c.  w^tsoever,  which  on  the  part  of  the  said  defendant  were  or  ought 

ol»erved,  Sc,  in  a  certain  indenture  bearing  even  date  with*  the  said 

obligatory,  and  made  between  the  said  plaintiff  of  the  one  part,  and 

defendant  of  the  other  part,  according  to  the  true  intent  and  mean- 

the  said  indenture,  then  the  said  obligation  was  to  be  void,  &c.     And 

plaintiff  farther  says,  that  by  the  said  indenture  in  the  condition  of 

writing  obligatory  mentioned,  which  he  the  said  plaintiff  now  brings 

iftto  court,  he  did  demise  unto  the  said  defendant  all  that,  &;c. — [Here 

the  demise^  and  such  of  the  covevants  as  have  been  broken,  and 

breaches  of  them,  as  in  a  d^laration  in  covenant,  post,  and  con^ 

thus ;] — By  reason  of  which  said  breaches  the  said  writing  obligatory 

^  forfeited,  and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to 

and  have  of  and  from  the  said  defendant  the  said  sum  of  — /.  {the 

y)  above  demanded.     Yet  the  said  defendant  (although  often  requested 

«)  Ante,  442, !!.(/), 

Vol  \L  43 


(m)  Seo  the  form  in  1  Saund.  Rep.  58  b. 
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to  do)  hath  not  as  jet  paid  the  said  sum  of — I.  abore  demaoded,  or  waj 
rt  thereof,  to  the  said  plaintiff,  but  hath  hitherto  whoUj  neglected  and  ra- 


OK  BOKD     go 
lt>  Pica-     YlAYt 

vAsn,  ate.  fused,  and  still  neglects  and  refuses  so  to  do,  to  the  damage  oflhe  ^aid  plainr 
tiff  of  /lO,  and  therefore  he  brings  his  suit,  Ac. 

Pledges,  ftc. 
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•Xm.    ON  BAIL  BONDS. 


next  after 


OaabftO- 
bondbj 
the  as- 
signee 
against 
the  prind^ 
pal  or  bail, 
where  the 
first  suit 
was  in  K. 
B.  by  bdls 
(n). 

[  *446] 


Term,l  WiM.  4. 


(0.<* 


(to  wit,)  (p)  A.  B.  assignee  of  E.  F.  esq.  sheriff  (y)  [or  "  late  sher- 
iff"]  of  the  county  of according  to  the  form  of  the  Statute  (r)  in  such 

case  made  and  provided,  complains  of  ^G.  D.  being  in  the  custody  of  the 
Marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself^ 
of  a  plea  that  he  render  to  the  said  A.  B.  as  assignee,  as  aforesaid,  the  sum 
of  — I  {the  pefialiy)  of  lawful  money  of  Great  Britain,  which  he  owes  to  (*) 
and  unjustly  detains  from  him.  For  that  whereas  the  said  plaintiff,  hereto- 
fore, to  wit,  on,  &c.  (/)  in  the year  of  the  reign  of  our  said  lord  the 

now  kins,  sued  anj  prosecuted  out  of  the  court  of  our  lord  the  now  king  be- 
fore the  King  himself  (u),  at  Westminster  (tr),  in  the  county  of  Middlesex, 
against  the  said  defendant  (x),  [or,  if  the  declaration  be  against  one  of  the 


(n)  See  other  forms,  post,  460,  &c. ;  Morg. 
496;  2  Rich.  C.P.  248;  5  Weotw.  474;  1  Rich. 
C.  P.  465;  7  Wentw.  Index,  580,  1,  and  on  a 
bail  bond  on  an  attaohmeat  out  of  Chaneery. 
2  Marsh.  280. 

This  action,  whether  in  the  name  of  the  riier- 
iff  or  the  assignee  of  the  bond,  mnet  be 
brought  in  the  court  flnocn  which  the  prooeaein 
the  original  action  issued,  t2  Saund.  61  b.;  8 
T.  R.  152  ace,\  1  H.  Bl.  681.  cont  (Vide  Ha». 
ireU  «.  Bates  and  Lansing,  9  Johns.  Bsp,  80; 
12  Johns.  Bep.  459, — where  actions  on  Udl 
bonds,  taken  in  inferior  courts,  the  process  of 
iddch  was  insuffloient  to  Teach  all  the  parties  to 
the  bond,  were  sustained.  The  defenoaat  can- 
not take  the  objection  under  the  plea  of  non 
9gt  factum,  2  Campb.  896.  An  attorney,  by 
entering  into  a  bail  bond  in  another  court, 
waives  bos  priTilege,  Barnes,  117 ;  8  Wils.  848 ;  2 
Bla.  Rep.  888,  8.  C ;  1  Hen.  Bla.  681. 

If  the  action  be  by  the  sheriff,  it  is  usual  to 
deolare  as  on  a  common  money  bond,  as  ante, 

4a^ 

(o)  If  the  bond  was  assigned  after  the  Srst 
day  of  Term,  the  declaration  must  be  entitled 
meeially,  or  will  be  demurrable,  1  T.  R.  116; 
7  T.  K  474;  Ante,  12,  n.  (a). 

(ji)  The  venue  is  transitozy,  Forteao.  866; 
8tnL727:  Ld.  Raym.  1456. 

(q)  In  Middlesex  the  two  officers  constitute 
only  one  sheriff,  and  the  deelarataon  would  be 
demurrable;  if  they  be  described  as  sherifib. 
Bac.  Abr.  Sheriff,  K.  162;  2  Ld.  Raym.  1186. 

(r)  4  &  6  Ann.  c.  16.  a.  20.  fiee  the  con- 
ftrucUons  thereon  in  2  Saund.  68  a.  b.  note  8; 
ISdd,  Ml  edit  207  to  801;  8  Bla.  Com.  29a 


(ff)  Although  the  action  is  by  an  executor 
of  the  assignee,  it  may  be  in  the  debet  and 
detinet,  1  Sclw.  N.  P.  570. 

(0  This  may  be  the  teate  of  the  writ,  orliM 
day  it  is  actually  issued,  but  the  first  is  pn€^ 
eiwble;  and  see  infra  note  (i).  A  bill  of  Mid- 
dlesex has  no  tette. 

(tt)  **  The  court  of  the  bench  at  Weatmiii. 
Bter,"  means  C.  P.  how  to  describe  the  court, 
see  M.  ft  8.  166;  1  J.  B.  Moore,  10;  7  TaonL 
271,  8.  C. 

(to)  An  allegation  of  the  court  being  them 
held  at  Westminster,  ftc.  is  nnnecessaiy,  and 
if  the  writ  be  stated  to  be  sued  out  in  vseatieii, 
ami  not  under  ia  videlicet^  would  render  tfca 
declaration  demurrable,  5  Burr.  2586;  8  T.  B, 
184.  1  Saund.  800  b,  n.  7;  but  not  so  if 
stated  under  a  videlicet,  6  J.  B.  Moore,  6SSL 
2  B.  ft  B.  669,  &  a 

{x)  The  name  of  the  perpm  against  vhon 
the  writ  is  stated  to  have  been  issued  must  be 
stated  accurately,  2  Campb.  270;  1  Id.  14;  1 
Esn.  72;  1  D.  ft  R.  661.  Where  it  was  ftTsr- 
rea,  that  by  a  writ  of  latitat  the  sheriff  waf 
commanded  to  take  one  "  F.  J.  by  the  name  of 
/.  /."  an  examined  copy  of  the  latitat  was 
given  in  erideiioe,  oeaunandsng  the  sheriff  i» 
take  <«  /.  /.**  The  baU  bend  was  signed  I7 
t^e  principal,  '*  F.  J.  arrested  by  the  name  Zt 
/.  /.'*  and  the  phuntifb  oiSerod  to  prove  that 
tUa  person  was  their  debtor,  whom  tli^  m- 
tended  to  hold  to  bail.  Lord  £UcidMroag|i 
said,  "  The  writ  must  speak  for  itsel£  I  can- 
not hear  that,  instead  of  A.,B.  mentioned  in 
the  writ,  it  vras  meant  that  the  sheriff  should 
amst  X.  r.«' and  the  iphifakti* 
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Wt,  Mf  ^mmai  ''  one  G.  H."]  a  certain  writ  of  our  8aid  lord  the  king  (y),  <»  >^ 

4did  a  latitat,  directed  to  the  sheriff  of («),  [or,  if  a  bill  of  Middie-     *^*"- 

ftf,  may  '' a  certain  precept  (a)  called  a  bill  of  Middlesex  whereby  the  sher- 
-jfftf  Middleaex  was  commanded  to  take,  &;c"]  bj  which  said  writ  our  said 
lord  tile  king  commanded  the  said  sheriff  to  take  the  said  defendant  if  he 
ibooki  be  found  in  his  bailiwick,  and  him  safeljc  keep,  so  that  he  might  have 
Us  body  before  onr  said  lord  the  king,  at  Westminster,  in  the  oountj  of  Mid- 

daiez,  on  (b) next  after ,  to  answer  unto  the  said  plaintiff  of  a 

fba  of  treq»8S  (0),  and  also  to  a  bill  of  the  said  plaintiff  against  the  said  de- 
fcnda&t,  for  £ —  upon  promises,  according  to  the  "^castom  of  his  said  niajes-  [  ^447  ] 
I  ooort,  before  hia  majesty  to  be  exhibited,  and  that  the  said  sheriff  should 
have  there  that  v?iit  [or  if  a  bill  of  Middlesex  ^  say  "  precept."]    Which  Indor». 
wd  writ,  [or  if  a  bill  of  Middlesex,  say  ^^  precept,"]  after waids  and  before  P^^  ^' 

dtUverj  thereof  to  the  said  sheriff  of  the  said  county  of ,  to  be  exe- 

i  as  hereinafter  mentioned,  to  wit,  on  the  (d) day  of ,  in  the 

aforesaid,  to  wit,  at,  <&c.  {venue)  aforesaid,  was  duly  marked  and  in- 
fer bail  for  £—  («)  according  to  the  form  of  the  statute  in  such  case 
and  provided  (/) ;  and  which  said  writ  [or,  if  a  bill  of  Middlesex,  DeUtery 
"  precept,"]  so  indorsed,  afterwards,  and  before  the  said  return  thereof,  to  the  she- 
wit,  on  the day  of ,  in  the  year  aforesaid  (j/)  to  wit,  at,  &c.  "^ 

lue)  (A)  was  delivered  to  the  said  £.  F.  who  then  and  from  thence  until 
at  and  after  the  time  of  the  arrest,  and  the  making  of  the  writing  obliga- 

hereinafter  mentioned,  was  sheriff  of  the  said  county  of ,  in  due 

of  law  to  be  executed,*     By  virtue  of  which  said  writ,  [or  "  precept "]  ^J  •** 
[ik  aaid  E.  F.  so  being  sheriff  as  aforesaid,  afterwards,  and  before  the  said     ^ 


'«t;8cttdo?er9.  WanM,  2  Campb.  270;  Wilks. 
i4Rk,2  Tumt  899.    When  the  declara- 
stated  that  the  sheriff  was  commanded  to 
the  said  defendant  TTiomat  Atwood  to 
the  plaintiff  of  a  plea  of   trespass, 
|inia]so  to  a  bill  of  the  said  plaintiff  against 
aid  defendants,'*  it  was  holden  to  be 
defective,  bat  the  court  gave  leave  to 
id  on  payment  of  costs.     1  D  &  R.  551. 
a  latitat  against  1).  and  two  others,  was 
IS  a  latitat  against  D.-attd  John  Doe,  it 
inled  no  variance.  1  T.  R.  288. 
J^)  Where  in  an  action  for  an  escape,  the 
DtiSi  declared  on  a  writ  of  the  king^  and 
tvrit  prodnced  in  evidence  was  a  writ  of 
the  Thirdt  but  tested  in  the  name  of 
C.  J.  and  indorsed  with  the  date  of  1826, 
in  the  ragn  of  George  the  Fouriht  it 
id  no  variance,  \  Bing.  278. 
(z)  It  moT  be  stated  to  have  been  directed 
lft»  sheriff  by  name,  2  Campb.  525. 
(s)  A  bill  of  Middlesex  should  be  described 
lipnoept,~2  Stra.  1069. 
\k)  The  return  must  be  stated  accurately,  2 

Bep.624. 
(c)  (^utrt  if  it  be  necessary  to  refer  to 
IN  of  the  writ  than  the  ac  etiam,  see  5  J. 
Mwre,  588;  2  B.  &  B.  659,  8.  C. 
■U)  ^  date  of  the  indorsement  or  about 

jf)  h  Wffliams  v.  Sheriff  of  Middlesex,  at 
■"  1.  A.  D.  1817,  26th  July,  before  Ab- 
J.  in  tn  action  fbr  an  escape,  the  doclanu 
tHitsd  tht  writ  to  have  be^  indorsed  tor 


242.,  but  the  writ  produced  was  Indorsed  "241. 
and  upwards,  besides,  &e."  and  this  was  held 
to  be  no  variance;  but  in  an  action  for  a  fiilse 
return,  where  the  declaration,  in  setting  out  a 
writ  of  7!. '/a.  stated  the  indorsement  to  levy 
600/.,  together  with  the  sheriff  *s  poundage, 
officer*s  fees,  and  other  legal  charges  and  inci- 
dental expenses  attending  the  levy,  and  the 
writ  given  in  evidence  was  indorsed  to  levy 
600/,  together  with  the  sheriff's  pounda^,  of- 
ficer's fees,  &c.  this  was  held  a  fetal.varianoe, 
5  £sp.  Ni.  Pri.  Ca.  133;  X  Marsh.  214,but8ee 
R.  &  M.  Ca.  Ni.  Pri.  292. 

(/)  12  G.  1.  c  29.  It  has  been  usual  till  of 
late  to  state  that  the  indorsement  for  bail  was 
by  virtue  of  the  affidavit  filed  of  recortl,  but 
such  allegation  is  now  settled  to  be  dearly  un- 
necessary in  on  action  on  a  bail-bond,  ahd  is 
therefore  better  omitted.  See  5  Bingh.  198:  4 
Bing.  501;  1  M.  &  P.  279;  2  M.  &  P.  8l2. 
But  if  the  averment  be  introduced,  though  un- 
necessarily, an  office  copy  of  the  affidavit  will 
suffice  to  support  it  in  evidence,  2  J.  B.  Moore, 
60;  1  B.  &  P.  280;  1  Burr.  830;  but  the  orig- 
inal affidavit  must  he  produced  if  the  declara- 
tion state  it  to  have  been  made  by  any  person 
in  particular,  and  there  be  a  traverse  of  the 
averment,  1  B.  &  P.  281 ;  2  J.  B.  Moo.  62. 

iff)  This  day  is  not  material;  it  is  usual  to 
insci-t  the  date  of  the  bail-bond,  so^  as  to 
avoid  an  unnecessary  statement  of  different 
days. 

{h)  The  Tc&ue  in  the  aotion 
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return  of  the  aaid  writ,  [or  '^  precept"]  to  *wit,  on  the  day  and  jemr 

aforesaid,  and  within  his  hftiliwick,  as  such  sheriff,  to  wit,  at in  the 

county  of aforesaid  (t),  took  and  arrested  (it)  the  said  defendant  faj 

his  body  {k),  and  then  and  there  had  and  detained  him  in  his  custody,  as 
such  sheriff,  at  the  suit  of  the  said  plaintiff  for  the  cause  aforesaid.  And  ^e 
said  defendant  being  so  arreted,  and  in  custody  of  the  said  £.  F.  so  beii^ 
sheriff  as  aforesaid,  by  virtue  of  the  said  writ  [or,  if  a  bill  of  Middlesex,  sdf 
'^  precept '']  suit  of  the  said  plaintiff  as  aforesaid,  the  said  £.  F.  afterwarda, 
and  before  (/)  the  said  return  of  the«said  writ,  to  wit,  on  the  day  and  year 
last  aforesaid  (r/i),  as  such  sheriff,  to  wit,  at,  kc,  aforesaid  (n),  {venue  in 
action)^  took  bail  for  the  i4>pearance  of  the  said  defendant  at  the  return  of 
the  said  writ,  [or  '*'  precept  '^J  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided  (o) ;  and  on  that  occasion  the  said  defendant  [or,  if 
(he  actiofi  be  against  one  of  the  bail^  *^  the  said  defendant,  as  bail  and 
surety  for  the  said  G.  H."]  then  and  there,  to  wit,  on  the  day  and  year  'last 
aforesaid,  at,  kc.  {venue)  aforesaid  (p)  by  his  certain  writing  obligatory, 
commonly  called  a'  bail  bond,  sealed  with  the  seal  of  the  said  defendant  ^oTj 
*'  respective  seals  of  the  said  defendant,'' J  and  now  shown  to  the  court  of  our 
said  lord  the  king,  before  the  king  himself  here,  the  date  whereof  is  (a  cer- 
tain day  and  year  therein  mentioned)  the  same  day  and  year  last  aforesaid, 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  £.  F.  so  being 

then  sheriff  of  the  said  county  of ,  as  aforesaid,  as.  such  sheriff,  by  the 

name,  description,  and  addition  of sheriff  of  the  county  of ,  in  the 

penal  sum  of  X-*  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  sheriff,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
[♦449]  with  "^and  under  a  certain  condition  (9^) thereunder  written,  that  if  the  said 
defendant  [or,  if  against  tlie  bail,  '^  if  the  said  G.  H."]  should  appear  befi»^ 
our  said  lord  the  king,  at  Westminster  (r),  on  —  next  after ,  to  answer 


(t)  Some  place  in  the  countj  in  which  the 
party  was  arrested. 

(u)  (The  arrest  most  take  place  whilst  the 
writ  Lb  in  force,  2  Saund.  60  a. ;  1  1x1.  Rajm. 
8d2;  4  M.  &  Sel.  888;  and  per  Bayley»  J.  in 
Edwards  r.  Brown,  1  T^rrw.  201.  Formerly, 
when  writs  had  a  return  day,  it  was  held  that 
if  a  bail-bond  was  executed  after  the  return 
day  was  void,  2  Saund.  80;  1  Ld.  Raym. 
862.) 

{k)  This  allegation  vA  to  the  arrest  is  un- 
necessary, and  18  not  traversable,  2  Saund. 
69  b. 

(/)  The  bond  is  Toid  if  taken  after  the  re- 
turn-day of  the  writ,  2  Saund.  60  a. — 1  Lord 
Raym.  852,  and  is  bad  on  non  est  factum^  4 
M.  &  8.  838,  but  it  seems  more  prudent  to 
plead  specially,  see  post,  toI.  iii.  981. 

(m)  The  date  of  the  ball  bond. 

(n)  As  a  bail  bond  may  be  executed  out  of 
the  county  where  the  arrest  was  made,  it  is 
improper  to  aver  that  the  bond  was  taken 
Vfithin  the  theriff  *$  bailiwick, 

(0)  23  Hen.  ?.  c.  9;  2  Saund.  59,  61  c.  d, 
n.  6. 

( p)  As  a  bond  may  bo  executed  out  of  the 
county  where  arrest  made,  there  can  be  no 
necessity  for  stating  any  place  but  the  venue 
here. 

(ff)  The  condition  need  not  b«  set  Ibrth 
iftrSaiim;  it  is  fufficient  to  ttata  it  aoeording 


to  its  legal  effect,  8  J.  B.  Moore,  214,  3  Stack. 
76 ;  what  a  variance.  Id.  If  it  appears  by  the 
declaration  that  the  bond  is  void  by  the  provis. 
ions  of  the  stat.  20  Hen.  6.  c.  9,  the  declara- 
tion will  be  bad  either  upon  gcncnil  demurrer 
or  upon  arrest  of  judgment,  after  verdict  on  a 
plea  non  est  factum,  2  T.  R.  669;  4  M.  &  a 
888. 

(r)  Where  the  declaration  stated  the  arrest 
to  be  by  virtue  of  a  capias,  sued  out  of  the 
court  of  our  lord  the  king  before  Sir  W.  D. 
B.  and  others,  then  Ati  Majesty* s  jtuticu  of 
the  bench  at  Westminster,  and  averred  the  con- 
dition of  the  bond  to  be,  that  if  the  principal 
should  appear  according  to  the  exigency  of  tkt 
aiid  writt  in  the  said  court,  in,  &c.  the  bond  wis 
to  be  void,  and  the  breach  was  the  non-  appear- 
ance according  to  the  exigency  of  the  vrit. 
On  the  production  of  the  bond,  the  condition 
was  for  the  appearance  of  the  principal^ 
•*  before  our  sovereign  lord  the  king,  at  West- 
minster, on,  ^c.**  to  answer  the  plainUff  in  a 
plea  of  trespass,  and  also  to  answer  him,  ao- 
cording  to  the  custom  of  the  king^s  court  ef 
Common  Bench,  it  was  held  no  variance,  2 
M.  &  P.  81 ;  5  Bing.  Z'2.  Where  the  condition 
was,  that  tho  party  shouli  appear  before  the 
king,  at  Westminster,  and  the  writ  was  to  ap- 
pear before  the  king  wheresoevg-,  &e.  it  was  held 
an  immaterial  variance,  9  East ,55;  8  J.  B.Moon 
214  ,but  see  I  Chit.  Bep.  323.  But  where  tht  writ 
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aud  plaintiff  in  a  plea  of  trespaas,  and  also  to  a  bill  of  the  eaid  plaintiff 
instthe  said  defendant  for  £ — ,  upon  promises  (^),  according  to  the  ous- 

of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  be 

kibited,  that  then  the  said  obligation  should  be  void,  otherwise  should  be 

lemain  in  full  force  and  virtue  ;  as  by  the  said  writing  obligatory,  and 

condition  thereof,  reference  being  thereunto  had,  may  more  fully  and  at 

appear.  And  the  said  plaintiff  in  fact  saith,  that  the  said  defeinlant  did 
appear  before  our  said  lord  the  king,  at  Westminster,  on next  after 

(/),  in  the  condition  of  the  said  writing  obligatory  mentioned  according 

the  exigency  of  the  said  writ,  [or,  *•  precept'']  but  therein  wholly  failed 

'  nude  de&ult,  whereby  the  said  writing  obligatory  became  forfeited.    And 

said  plaintiff  further  saith,  that  the  said  writing  obligatory  being  so  for- 

and  the  money  therein  specified  remaining  unpaid  and  unsatisfied  to 

said  sheriff,  he  the  said  E.  F.  {u)  so  being  sheriff  of  the  said  county  of 

as  aforesaid,  afterwards,  to  wit,  on,  &c.  (t^)  to  wit,  at,  &cr  {venue) 

lid  (ir),  at  the  request  and  cost  of  the  said  plaintiff,  ihe  plaintiff  in  the 
salt,  by  an  indorsement  ^on  the  said  writing  obligatory,  duly  (y)  [made 
attested,  in  the  presence  of  and  attested  by  two  (z)  credible  witnesses, 

sealed  with  the  seal  of  oflSce  of  sheriff  of  the  paid  county  of ]  assign- 

[the  said  writing  obligatory  to  the  said  plaintiff,  according  to  the  form  of 
Statute  in  such  case  made  and  provided  (a) ;  as  by  the  same  assignment 
ned  on  the  same  writing  obligatory  as  aforesaid,  and  to  the  court  of  our 
lord  the  king  now  here  shown  (6),  the  date  whereof  is  the  day  and  year 
aforesaid,  may  fully  appear.  By  means  whereof,  and  by  force  of  the  Stat- 
(c)  in  such  case  made  and  provided,  an  action  hath  accrued  to  the  said 

iff  ((f),  assignee  of  the  said  E.  F.  so  being  sheriff  of  the  said  county  of 

as  aforesaid,  to  demand  and  have  of  and  from  the  said  defendant  the 
wm  of  £ —  above  demanded.     Yet  the  said  ^defendant  (although  often  [  *460  ] 

ited  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ — -•  above  demanded, 
part  thereof,  to  the  said  E.  F.  before  the  said  assignment,  or  to  the  said 

iff,  assignee  as  aforesaid,  or  either  of  them,  since  the  said  assignment, 
hitherto  wholly  neglected  and  refused  so  to  do,  and  still  doth  neg- 
^aod  refuse  to  pay  the  same  or  any  part  thereof,  to  the  said  plaintiff,  as- 


'*^*ppe»r  before  his  Majesty's  justices  of 

Moeh  at  Westminster,  and  the  condition 

|i»  appear  before  the  king  at  Westminster, 

Mki  fiital,   being  difierent   courts,  6 

oSl;  2  Marsh.  ^8,  S  C;  8ed  vide  2 

i80;  T.  Jones,  46,  S.  C. 

^fhen  the  condition  of  the  bond  was 

to  be,  to  answer  tlie  plaintiff  in  a  plea 

pus   upon   promise, .  and    the    words 

promise,"  were  not  in  the  bond,  it 

*  i  fatal  variance,  R.  &  M.  N.  P.  C,  98. 

Or,  ••  at  the  return  of  the  said  writ," 

Ptec.  179. 

'te  assignment  may  be  made  by  the 
Bheriff  in  the  name  of  the  sheriff,  2 
>  61  a.  In  4  Camp.  87,  the  assignment 
^ferin  bond,  by  a  person  acting  in  the 
f  *•  ofiBoe  under  the  seal  of  the  office,  was 

The  date  of  the  assignment,  being 
tfte  title  of  the  declaration,  ante,  441, 

Ibe  Tenue,  2  Stra.  727;  2  Ld.  Baym. 
8td  r%i€  Impey.  16;  Bait  22. 


(y)  It  is  sufficient  to  state  that  the  sheriff 
assigned  the  bond  to  the  plaintiff  according  to 
the  Statute,  without  alleging  that  the  assign- 
ment was  sealed  or  witnessed,  Willes,  408,  9, 
n.  (a);  2  Saund.  61  b.;  1  Wils.  121.  The 
words  between  the  brackets  may  therefore  be 
omitted. 

(z)  Id.  ibid.  It  is  not  necessary  to  state  the 
names,  1  Wils.  121.  If  the  assignment  appear 
on  the  face  of  the  declaration  to  have  been  at- 
tested only  by  one  witness,  it  will  be  demurrar 
ble,  Willes,  409,  n.  (a.) 

(a)  4 Annexe.  16. 

\b)  This  profert  is  unnecessary,  1  Wils. 
121. 

(e)  This  assignee  is  entitled  to  sue  by  the  4 
Ann.  c.  16,  s.  20. 

{d)  This  must  be  accurate.  Where  the 
declaration  concluded,  **  whereby  an  action 
hath  accrued  to  the  plaintiff  to  demand 
and  have  of  the  principal,"  (instead  of  the 
bail)  and  stated  non-payment  by  the  principal^ 
it  waB  held  bad  on  special  demurrer,  1  Bos.  i 
P.  68w 
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w  BUL    aignae  ai  aforMaid.     To  the  daaiage  of  th«  flaid  pbdntiir,  as  aaaignee  M 
**"'^    am,  of  £0 —  and  therefora*he  brings  his  gait,  &o. 

Pledgee,  Acl 

•/n  ih^  Conynwn  Pkcu. 

Miehaehnas  Term,  I  WilL  4. 
^J*.^      —  (to  wit.)  C.  D.  waa  aummoiied  to  answer  A.  B.  assignee  of  E.  1. 

P  agaLst  ^'  >l^^'iff  of  the  county  of ,  according  to  the  form  of  3ie  Statute  ia 

the  prioci-  sttch  case  made  and  provided,  of  1^  plea,  that  he  render  to  the  said  A.  B.  aa' 
pal  or  bail  assignee  as  aforesaid,  the  sum  of  £ —  of  good  and  lawful  monej  of  Great 
^*''  Britain,  whieh  he  owes  to  and  unjustly  detains  from  him ;  and  thereupon  the 

aaid  A.  B.  bj his  attorney,  complains  that  whereas  the  said  plaintiff 

'   '  heretofore  to  wit,  on,  Ac.  {teste  of  writ  or  day  of  issuing  it)  sued  and 

prosecuted  out  of  the  court  of  our  lord  the  now  king,  before  ^e  Right  honer* 

able  Sir (/),  knight,  and  his  companions,  then  his  majestj^f 

justices  of  the  Bench,  at  Westminster,  in  the  county  of  Middlesex,  a  oertaia 
writ  of  o^r  said  lord  the  king,  called  a  capias  ad  respondendum^  against  die 

aaid  defendant,  directed  to  the  sheriff  of ,  by  which  said  writ  our  said 

lord  the  king  commanded  the  said  sheriff  that  he  should  take  the  said  defend- 
ant, if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 
said  sheriff  might  have  his  body  before  the  justices  of  our  said  lord  the  king, 

at  Westminster,  on  [  ]  to  answer  to  the  said  plaintiff  in  a  plea  (jg\ 

[wherefore  with  force  and  arms  the  close  of  the  said  plainti^  at he  broke, 

[  *452  J  and  other  wrongs  to  him  did,  to  the  great  damage  ^of'the  said  plaintiff  and 
against  the  peace  of  our  said  lord  the  king,  and  also  that  the  said  defendant 
might  answer  to  the  said  plaintiff,  according  to  the  custom  of  his  said  majes- 
ty's court  of  the  Bench,  in  a  certain  plea  of 'trespass  on  the  case  upon  prom- 
ises, to  the  damage  of  the  said  plaintiff  of  — /.,  and  that  the  said  sheriff 
should  have  there  that  writ ;  which  said  writ  afterwards,  and  before  the  de- 
livery thereof  to  the  said  sheriff  of,  &c.— [Procccrf  as  in  the  precedents  arttt, 
447,  to  the  end,  except  in  the  statement  of  the  condition  of  the  bail  boudy 
{which  is  for  appearance  in  C  P.^  and  in  the  breach  thereof  and  con" 
ebide  as  in  debt  in  C,  P.  adding  the  prof  ert  at  the  end  of  the  dsclaration} 


OH 

IVBOHSS. 


XIV.    ON  REPLEVIN  BONDS. 


EUenbonmgh, 


next  after 


{h)iH 


[  *457  ] 

fi  J  the  M- 

•igneeof 
ft  replev- 
bond  where 


Term,  1  WiU.  4. 


(to  wit.)  (0  A.  B.  assignee  of  E.  F.  esq.  sheriff  of  the  county  of 

,  according  to  the  form  of  the  Statute  in  *suoh  case  made  and  provided, 

complains  of  C.  D.  being,  &;c.  of  a  plea  that  he  render  to  the  said  A.  B.  as 


ings  in 
xepleTin 


(«)  See  the  notes  to  the  precedent,  ante,  446 
to  450,  which  are  here  in  general  wplioeble. 
See  a  ibrm  which  diffiere  from  this  la  i  Rich.  C. 
F.  248.  7  Went  530,  Index;  Morg.  6OO;  and 
1  Rich.  G  P.  455. 

if)  The  Chief  Justioee. 

(ff)  It  would  euffioe  here,  imteed  of  the 
worda  between  th«  braoketf,  ft»  m^,  "la  a  pLia  of 


treepeas;"  there  le  no  oooasion  to  set  oat  or  va> 
ftr  to  the  clansum  frtoiL  5  J.  B.  Uoore, 
688;  2  B.  a  B.  059.  8.  G. 

{h)  Ab  to  the  title  of  the  dedantioa,  mte, 
444,  n.  (m). 

(t)  The  venae  majr  be  Uid  in  any  ooaatiy, 
ante,  446,  n.  (p). 


tNlf  enOlAhTtWB. 


4ST 


•0  tfcgeaaM,  tiie  tfim  ^  — 2.,  of  kwfttl,  ifeo.  wUch  ha  <m«0  to  (0 
injustlj  detains  firom  him,  &c.  For  that  whereas,  heretofore,  to  wit,  on, 
{m)  St,  ko.  in)  the  said  phiintiff  (o)  distrained  the  goods  and  chattels 
f)  of  one  G.  H.  hereinafter  mentioned,  for  a  certain  sum  of  monej  then  due 
said  plaintiff  for  rent  {q).  And  the  said  goods  and  chattels  being  so 
UBed,  the  said  G.  H.  afterwards,  and  within  the  space  of  fire  days  then 
leoasing,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  made  his  plaint  to  the 

&  F.  then  being  sheriff  of  the  county  of ,  out  of  the  county  court 

laid  sheriff,  of  the  taking  and  unjustly  detaining  of  ikt  said  goods 
siiattels  of  the  said  G.  H.  by  the  said  plaintiff,  and  then  and  there  prayed 
'  sheriff  that  the  said  goods  and  chattels  might  be  forthwith  replevied 
taid  sheriff,  and  delivered  to  the  said  G.  H.     And  thereupon  the  said 

I  to  being  ahmff  of  the  said  county  of ,  according  to  the  form  of 

Lte  in  such  case  made  and  provided  (r),  did  take  from  the  said  G. 
from  the  said  defendant  and  one  I.  K.  as  two  responsible  sureties,  a 
m  doable  the  value  of  the  said  goods  and  chattels  so  distrained  as 
(and  the  value  of  the  said  goods  and  chattels  having  been  on  that 
first  ascertained  by  the  oath  of  a  credible*  witness  duly  sworn,  ac- 
ta the  form  of  the  Statute  in  such  case  made  and  provided  («). — 


ON 
IN 


were 
removed 
by  re,  fa, 
lo,  into  K. 
B.  and  the 
plaintiff 
obtained 
judgment 
there  (k). 

Thedift- 
trees  far 
rent. 

Applicar 
tion  to  the 
sheriff  to 
repleiry.  . 

{  *458  ] 

The  reple- 

Tinbond 

taken. 


See  firmed  3  Ld.   Raym.   148;  More. 

TWentw.  Index,  686,  7;  1  Lutw.  68o; 

of  the   mayor  of  Canterbury,  4 

1 120.    See  Ibrm  of  deelaratiati  agaJnet 

far  the  loss  of  a  replevin  bond,  and 

B.  &  C  *2Sif  and  a  form,  post,  750,  for 

a  replevin  bond.    The  replevin 

ly  be  asrigDed^nder  11  Gea  2.  c.  19, 

[to  tlie  avowant  only,  or  the  persoir  mak- 

J,  or  to  both  of  them  jointly.-    1 

381,  n. ;  8  M.  &  S.  180.     Oonsequent- 

niy  eoe  jointly  upon  it,  id.  ibkl.     A 

by  euoh  aaeigiieeB,  stating  that  they 

lined  the  defendant's  goods  for  rent 

of  them  is  good,  without  stating 

tDthe  bailiff,  8  M.  &  S.  180.    The 

lis  to  the  bail-bonds  are  in  g^eral 

The  action  may  in  all  cases  be 

in  one  of  the  courts  at  Westminster, 

196;  2  Sel.  Pract.  267.     But  it  must, 

i^teproceedmgs  in  replevin  have  been  re- 

*  btbroaght  in  the  court  in  which  the 

h.  is  returnable,  as  on  a  bail-bond.     2 

267,  ante  445.    It  should  be  in  the 

tcf  the  avowant,  or  person  making  cog- 

1  B.  &  P.  878.     I^h  surety  is  liable 

flOttlty  of  the  bond,  and  oostb  of  the  ac- 

thunself,  1  Taunt  218;  a;nd  as  to 

liaUity  of  surety  where  sheriflb  only 

see  1   J.  -B.  Moore,  68.    As  to  when 

where  avowant  proceeds  to  jadg- 

r  writ  of  Inimiiy,  in  pursuance  of 

2.  a  7,  8.  2,  4  J.  B.  Moore,  606.    The 

not  set  aside  the  proceedings  on  a 

hood,  on  the  ground  that  the  action  is 

before  the  condition  has  been  bro- 

it  w31  be  a  good  defense  to  theac- 

Itlnmt.  776 ;  but  the  court  will  relieve 

Itteeution  has  been  issued  on  the  judg- 

iSnd  the  sum  levied  and  paid  to  avow- 

Ubre  tbe  metion  was  brought  on  the  bond, 

l^  Uaore,  619.     The  eorettee  are  Bable 


only  for  the  rent  due  at  the  time  of  the  distress 
and  costs,  and  they  are  entitled  to  relief  when 
those  are  paid,  1  Yo.  &  Jerv.  295.  And  see 
further  as  to  the  liability  of  sureties,  and  when 
disohai^^,  Tidd,  9th  ed,  1078,  295;  6  Taunt. 
370;  2  Marsh.  892;  7  Price,  '^33.  When  dis- 
charged by  reference  to  arbitration,  see  1 
Moore  &  P.  286.  This  action  is  not  within  the 
8  &  9  W.  3.  c.  11.  s.  8;  2  M.  &  S.  155.  In. 
terest  is  not  allowed  on  affirmance  of  judgment 
in  ttie  action,  4  Taunt  30. 

{I)  If  the  plaintiff  deelare  in  the  d€anei 
only,  it  will  suffice,  4  M.  &  S.  120. 

(m)  This  is  generally  the  day  when  in  fact 
the  distress  was  made,  and  corresponding  with 
the  piyiceedings  therein. 

(n)  This  fl&uld  be  the  pariah  or  pkuM  where 
the  distress  was  made. 

(o)  If  a  distress  were  made  by  the  plaintiff 
as  bailiff  of  another  person  it  is  usual  to  say, 

*•  as  haUiff  <f  one ,  and  by  kis  command 

distrained;'*  &c.,  5  T.  R.  195,  bat  it  has  been 
held  sufficient  to  aHege,  that  A.  B.  and  C.  D. 
distrained  for  rent  due  to  A.  B.  without  aver- 
ring that  C.  D.  iftcted  as  bailiff,  8  M.  &.  a 
180. 

(p)  The  goods  ought  not  to  be  set  ftrth,  8 
M.  S.  180. 

{q)  If  the  distress  was  a  rerd^harffe  or  an' 
nuityt  then  say,  **  for  a  certain  sum  cfmon^ 
ey  then  due  to  the  said  plaintiff  for  Vie  ar^ 
rears  of  a  certain  renU-charge  issuing  out  of 
and  charged  upon  certain  landt  and  premises 
situate,  ^c,  in  and  upon  which  the  said  dis" 
tress  VMS  made,  and  to  which  said  distress  the 
said  goods  and  chattels  toere  liable,**  A  re- 
plevin bond  taken  under  a  distress  for  a  rent- 
charge  is  assignable,  2  Bing.  849. 

(r)  11  Geo.  2.  c.  19.  s.  28. 

is)  11  Geo.  2.  e.  19.  s.  28.  This  allegation 
seems  unncessary,  and  in  many  forms  is  not 
now  inserted,  see  Morg.   500,  and  7  Wentw. 
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DBCLAKATIOKB  IIT  BBK. 

And  the  said  O.  H.  and  the  said  defendant,  and  one  I.  E.  on  the  said,  fte 
at,  &c.  {vetiue)  aforesaid,  by  their  certain  writing  obligatory  (/)  sealed  with 
their  respective  seals,  and  now  shown  to  the  court  of  oar  said  lord  the  king 
before  the  king  himself,  here,  the  date  whereof  is,  to  wit,  the  day  and  year 
last  aforesaid,  did  jointly  and  severally  acknowledge  themselves  to  be  held  and 

firmly  bound  unto  the  said  £.  F.  so  being  sheriff  of  the  said  county  of , 

in  the  said  sum  of  — I ,  above  demanded,  to.be  paid  to  the  said  sheriff;  with 


The  con- 
dition of    a  condition  thereunder  written,  that  if  the  said  G.  H.  did  appear  at  the  then 

^  ^^d"    ^^^^  county  court  for  the  county  of ,  to  be  holden  at,  &c.  in  the  saM 

(u).  county  and  should  then  and  there  prosecute  his  action  with  effect  (tr)  againU 

th^  said  plaintiff,  for  taking  and  unjustly  detaining  of  certain  goods  and 
chattels  in  the  said  condition  mentioned  {x),  and  should  make  return  thereof, 
if  return  should  be  adjudged  by  law  (y),  and  should  well  and  truly  keep 

hamless  and   indemnified  {z)  the  said  sheriff  of  his  under-sheriC 

[  459*  ]  deputy,  *and  bailifis,  touching  and  concerning  the  replevying  and  deliverj 
of  the  said  goods  and  chattels,  and  also  from  and  against  all  actions,  suits, 
damages,  losses,  costs,  and  charges,  that  might  arise  or  h^pen  unto  him 
in  consequence  or  by  meflms  thereof,  then  the  said  obligation  was  to  be  void 
and  of  none  eflect,  otherwise  to  be  and  remain  in  full  force.  And  thereupon 
the  said  sheriff  afterwards^  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (^ventte) 
aforesaid,  at  the  prayer  of  the  said  6.  H.  replevied  and  made  deliverance 
of  the  said  goods  and  chattels  to  the  said  6.  H.  according  to  the  duty  rf 
his  said  office*  (a).  And  afterwards,  to  wit,  at  the  then  next  county  court 
for  the  said  county  of,  &c.  to  wit,  at  the  county  court  ef  the  said  sheriff,  hol- 
den at  the  house  known,  &c,  at,  &c.  (rewt/c)  on,  <tc.  before and 

(&),  then  suitors  of  the  said  court,  the  said  G.  H.  did  appear,  and  then  and 
there  in  the  same  court,  without  the  writ  of  our  said  lord  the  king,  levied 
his  plaint  against  the  said  plaintiff,  for  the  taking  and  unjustly  detaining 
of  the  said  goods  and  chattels  of  the  said  G.  H.  and  then  and  uiere  found 
pledges,  as  well  ibr  prosecuting  his  said  plaint,  as  for  returning  the  said  goods 
and  chattels,  if  return  thereof  should  be  adjudged  by  law,  to  wit,  the  said  de- 
fendant, and  I.  K.  (c).  Which  said  plaint  afterwards,  to  wit,  on,  &c.  {day  of 
issuing  re,  fa.  h,  or  teste)  was  duly  removed,  at  the  instance  of  the  said 
plaintiff,  from  and  out  of  the  county  court  of  the  said  sheriff  (</)  of into 


Beplevin 

granted. 


FUintin 

oountj 

conrt 


Bemoral 
by  re,  fa. 
Zo.  into  K. 
B. 


1,  k.  The  oath  need  not  be  in  writing,  and  aa 
to  stamp,  see  4  Bing.  198. 

(0  The  bond  must  be  stated  accurately,  but 
alter  the  nonsuit  on  account  of  a  Tariance, 
when  the  cause  has  not  been  defended,  the 
court  will  permit  the  record  to  be  amended, 
and  a  new  trial  had,  3  Taunt«  81. 

(u)  This  must  be  carefully  examined  with 
the  original.  A  variance  would  be  fatal,  un- 
less allowed  to  be  amended  under  the  9  Geo^  4. 
c  16. 

(to)  This  means  with  success,  6  B.  &  C. 
296.  Tlic  condition  of  the  bond  is  not  satisfi- 
ed by  a  pro?ecution  of  the  suit  in  the  county 
court;  but  the  plaint,  if  removed  by  re.  fa.  lo. 
into  a  superior  court,  must  be  prosecuted  there 
with  effect,  and  a  return  made,  if  ac^udged 
ihere  1  B.  &  P.  410.  The  condition  of  the 
bond  must  be  carefully  set  forth. 

(x)  See  Morg.  501  It  is  not  necessary,  nor 
indeed  prudent  to  set  forth  the  goods  distrain- 
ed, 3  M.  &  9.  180.  A  varianoo  would  be  ^ 
tal,  8  Taunt  81.  If  the  goods  are  not  stated 
in  the  conditicn,  but  in  an  iayentory,  say^ 


**  ike  goode  and  ehaiteh  mentioned  in  ikt 
tchedule  or  inventory  thereunto  annexed.** 
"For  taking  goods  and  chattels  mentioned  in 
the  said  condition,"  was  held  sufficient,  though 
growing  crops  were  mentioned  in  the  oooditka; 
1  Bing.  C;  7  J.  B.  Moore,  231,  S.  C. 

(y)  7  J.  B.  Moore,  231,  a  C. 

(z)  As  to  this  part  of  the  condition,  see  1 
Lut.  656.  The  bond  may  be  for  indemnifying 
the  plaintiflf  fh>m  all  charges  and  damages  by 
reason  of  the  replevin.    2  Bing.  849. 

(a)  See  Forms.  Morg.  601,  502;  8  M.  &  & 
180. 

(6)  As  to  a  variance  in  names,  See  2  B.  Jfc 
Cres.  2;  8  D.  &  R.  226,  a  C.  it  would  be  &- 
UL 

(c)  These  pledges  are  taken  under  the  Stat- 
ute Wcstm.  218  Ed.  1  c  2;  See  Gilb.  98,  and 
are  not  the  pledges  under  the  II  Geo.  2.  c  19. 
s.  28. 

{d)  Though  the  party  was  not  sheriff  at  the 
time  j>{  the  removal,  this  would  l)e  no  Tariance. 
5  B.  &  Cies.  248;  7  D.  &  B.  700,  S.  C 
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0eolaT»- 
tion  in  £. 
B 


Avowry 
thereto 


looortof  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at  Westmin^ 
p,  by  virtne  of  his  said  Majesty's  writ  of  recordarifa  ias  hquelam.  before 
dolj  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  of  his 
5iy,at  Westminster  ^aforesaid,  returnable  before,  &c.  on,  4;c.  {as  in  the 
of  re.  fa.  lo,)     And  thereupon  the  said  G.  H.  afterwards,  to  wit,  in  the 

Term,  in  the year  of  lie  reign  of  our  said  lord  the  king,  before  the 

iiiiDself,  by his  attorney,  declared  against  the  said  plaintiff,  in  the 

[plea  of  taking  and  unjustly  detaining  his  said  goods  and  chattels,  and  by  the 

declaration,  he  the  said  G.  H.  by  the  said his  attorney,  complained 

die  said  phuntiff,  on,  &;c.  aforesaid,  at,  &c.  {venue)  aforesaid,  in  a  certain 

or  placet  here,  called took  the  goods  and  chattels  of  the  said  G. 

fa  the  said  declaration  more  folly  and  particularly  described,  and  them 
I7  detained,  against  sureties  and  pledges,  &c.     To  the  damage  of  the  said 
htt  of  jE — and  therefore  he  brought  his  suit,  &c. — [According  to  the 
infray  the  declaration  may  prooceed  to  state  the  judgment^  as  post, 
omitting  the  proceedings  subsequent  to  the  avofwry^  and  for  brevity  the 
statement  between  brackets,  of  svjch  proceedings,  had  better  be 

fei] — [And  afterwards,  to  wit,  in  that  same Term,  in  the  - 

of^e  reign,  &;c.  in  the  said  court  of  our  said  lord  the  king,  before  the 
imnself,  the  said  court  then  and  still  being  holden  at  Westminster,  in  the 

of  Middlesex,  the  said  plaintiff,  by his  attorney,  came  and  defen- 

vrong  and  injury,  when,  &;c.  and  well  avowed  the  taking  of  the  said 

and  chattels  in  the  said  declaration  mentioned,  in  a  certain  messuage  or 

;-hoase,  with  the  appurtenances,  situate  and  being  in,  &c.  in  the  said 

or  place  there,  called,  &c.  and  unjustly,  &c.  because  he  said  that  one  L. 

a  long  space  of  time,  to  wit,  for  the  space  of next  before,  and  en^- 

—  and  from  thence  until  a^d  at  the  said  time  when,  &c.  held  and 

the  said  messuage  or  dwelling-house,  in  which,  &,c,  with  the  appur- 

as  tenant  thereof  to  the  said  plaintiff,  by  virtue  of  a  certain  demise 

the  said  L.  M.  theretofore  made,  at  and  under  the  yearly  rent  of  £ — 

on,  &c.  in  every  year,  and  because  X-^  part  of  the  said  sum  of  £ — 

rent  aforesaid,  for  the  space  of — —  ending  on,  &c.  as  aforesaid,  and 

ttence  until  and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from 

L.  M.  to  the  said  plaintiff,  the  said  plaintiff  well  avowed  the  taking  of 

goods  "^and  chattels  in  the  said  declaration  mentioned,  in  the  said  [  '*^461  ] 

or  dwelling-house,  and  justly,  Ac.  as  for  and  in  the  name  of  a  dis- 

fi>r  the  said  sum  £ —  so  duo  and  in  arrear  as  aforesaid,  and  which  said 

so  due  and  in  arrear  to  the  said,plaintiff,  still  remains  wholly  due 

M.]     And  such  proceedings  were  thereupon  had  in  the  said  plea  in 

court  of  our  said  lord,  the  king,  before  the  king  himself^  at  Westmin- 

>re9aid  (  /"),  that  afterwards,  to  wit,  in Term,  in  the year  of 


&c.  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 


Judgment 
for  defen- 
dant in  re 
plevin  pro 
retornoha 
bendo. 


It  18  Qsiial  to  state  the  avowiy  or  cog- 
^'9  IB  order  to  tkaw  that  the  plaintiff  is 
>  to  fae  under  the  11  Geo.   2.  c.  19.  8. 
^IB.  &  P.  378;   6  T.  R.  196;  but  this 
':  seem  necessary ,  (1)  it  being  sufficient- 
Mi  in  the  commencement  of  the  decla- 
fftat  the  distress  was  {or  rent,  and  that 
^dHioD  of  the  bond  was  to  proceed  in  an 
of  lepleTin  against  the  plaintiff  with 


success,  or  to  return  the  goods  to  him;  q^e  6 
T.  R.  196, 197,  and  7  Wentw.  21.  The  decla- 
ration on  the  replevin  bond,  after  stating  the 
declaration  in  replevin,  as  above,  may  proceed 
immediately  to  the  state  of  the  judgment, 
omitting  the  avowry  or  cognizance. 

(/)  As  to  this  auction  of  taliier  procU' 
turn  est  see  1  Saund.  92,  n.  2;  Carth.  68. 


Vol  II. 


(1)  Gould  r.  Warner,  8  Wend.  68. 
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oiflwpunr- 

Ul  BOJIDf. 


0.  H.  did 
not  prose- 
cute with 
efRBot,  or 
Tetum  the 
goodfl. 

Whereby 

bond  for- 

ieitedto 

sheriff 

whois- 

signs  to 

plftintiff 

(0. 

[  ♦462 ] 

The  like 
when  the 
bond  was 
forf^ted, 
by  the  re- 
plevin suit 
not  being 
prosecut- 
ed in  the 
county 
court  (m). 


Belf,  it  yna  considered  Mid  adjudged  in  and  bj  the  [same  court  C^r),  that  {here 
set  out  the  judfftnent^  which  may  be  thus :)  the  said  6.  H.  should  tab 
nothing  b;  his  said  plaint  (A),  but  that  he  and  his  pledges  to  prosecute  should 
be  in  merc^,  &c,  and  that  the  said  plaintiff  should  go  thereof  without  day,  and 
that  the  said  plaintiff  should  have  a  return  of  the  said  goods  and  chattek ;  as 
bj  the  record  (t)  and  proceedings  thereof  now  remaining  in  tlie  said  court  d 
our  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid, 
more  fully  appears.  And  the  said  plaintiff  in  fact  further  saith,  that  the  said 
6.  H.  did  not  prosecute  his  said  action  with  effect  against  the  said  plaintiff  fiv 
the  taking  and  alleged  unjustly  detaining  the  said  goods  and  chattels,  or  make 
a  return  of  the  saiagoods  and  chattels,  or  any  part  thereof,  according  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing  obligatory  (Jc\  but  had 
bitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  ana  refuses  so 
to  do.  Whereb;^  the  said  writing  obli^tory  became  forfeited  to  the  said  & 
F.  so  being  sheriff  of  the  said  county  oi as  aforesaid.  Atid  the  same  be- 
ing so  forfeited,  the  said  sheriff  afi^rwards,  to  wit,  on,  <&c.  (date  of  ctssign- 
ment)  at,  &c,  (venue)  aforesaid,  at  the  request  and  costs  of  the  said  plainti^ 
by  an  indorsement,  kc, — [  The  statement  of  the  arrangetneni  and  conclusion 
of  the  declaration  are  precisely  the  same  as  in  the  precedent^  ante,  449, 
from  the  asterisk  to  the  end,] 

[When  the  declaration  is  for  not  prosecuting  the  action  ofreplevinin 
i/ie  county  court j  proceed  as  in  the  last  precedent^  to  the  asterisk^  459, 
and  tlien  cts  follows :] — And  although  afterwards,  to  wit,  on,  Ac.  the  county 

court  of  the  said  sheriff  of  the  said  county  of ,  was  duly  holden  at,  &c 

aforesaid,  belore and ,  then  suitors  of  the  said  court,  the  same  be- 
ing the  next  county  court  of  the  said  county  of ,  after  the  making  of 

the  said  writing  obligatory  as  aforesaid,  to  wit,  at,  &o.  {venue)  aforesaid. 
Yet  the  said  6.  H.  did  not  appear  {n)  at  the  said  county  court,  so  holden 
next  after  the  making  of  the  said  writing  obligatory  as  aforesaid,  and  then 
and  there  prosecute  his  said  action  with  effect  against  the  said  plaintiff  ac- 


(^)  Examine  careftilly  with  Uie  judgment. 

(A)  Qunre,  if  writ  or  plaint,  see  Com.  Dig. 
Pleader,  8  K.  8. 

(t)  If  the  prooeedingB  have  been  xcmoTed 
by  writ  of  error,  say,  "atb^  the  record  and 
proceedings  thereof  ^  which  have  since  been  re- 
moved from  the  said  court,  into  the  court  of 
our  said  lord  ike  king^  before  ike  king  him^ 
eelfifoT  certain  alleged  causes  of  error  there' 
in,  and  which  are  now  remaining  in  the  said 
lasl-mentioned  court,  in  all  things  affirmed 
more  fully  appears.** 

{k)  The  declaration  la  not  double,  because 
it  alleges,  that  the  defendant  did  not  prosecute 
his  suit  with  efieot,  and  hath  not  made  a  return, 
8  M.*&  8.  180;  Morg.  608,  4.  The  declara- 
tbn,  however,  need  not  negative  both  parts  of 
tl^  condition,  4  J.  B.  Moore,  606;  2  B.  ft  B. 
107,  8.  C.  The  breach  need  not  be  fbrmally 
SMigned,  and  the  plaintiff  will  be  entitled  to 
recover  if  a  snfScient  breach  otherwise  appears. 
6  Bam.  &  Cres.  284.    When  the  condition  is 


• 

to  prosecute  the  suit  with  eibot  and  wdikotit  i0- 
Zay,  a  breach  in  those  words  would  soffioe,  and 
proof  of  two  years*  delay  would  suffioe  without 
proving  a  judgment  of  non  prou    4  Bing. 

The  issuing  of  a  writ  of  reiorn^^  hab^ndo  is 
sometimes  stated.  7  Wentw.  1,  but  it  is  unse- 
oessary  (1).  WHles,  6;  2  Sell.  Pn^t.  267. 
The  Boreties  are  not  diadhaiged  by  a  wxit  of 
inauiry,  on  the  17  Oar.  2.  c  19.  s.  28.  and  a 
judgment  thereon,  id.    6  B.  &  Oes.  284. 

(7)  An  awmgnrnwit  by  a  clerk  attibe  ahenff*! 
oflioe  on  behalf  of  the  aheriff  is  gafbaeai,  4 
Camp.  86;  2  Saund.  61.     Ante,  449. 

(m)  See  6  T.  R.  195.  (4  Bingfa.  586.) 
As  to  the  mode  of  showing  a  determination  of 
the  suit  in  the  county  court,  where  tiie  pIsiB- 
tiff  in  replevin  appeared,  but  was  afierwazdi 
nonsuited  Ibr  not  deolariikg,  see  12  East,  686^ 
and  poet 

(n)  See  note  (Ac),  ante,  44S1. 


(1)  M'FarUnd  r.  M*KiU,  Cowden  o.  Pease,  10  Wend.  829,  888. 
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_  to  the  hrat  and  eftct  of  the  said  condition,  hat  wholly  omitted  and  ohiopubv- 
{leeted  so  to  do.     Whereby  the  said  writting^  obligatory  became  ftrfeit-  ^  ^"'* 
Ac. — [State  the  forfeiture  and  assignment  of  the  bond  to  the  plain- 
and  proceed  to  the  end,  as  in  the  last  precedent,] 


[Same  as  ante,  459,  as  far  as  the  asterisk,  and  then  proceed  as  foU 
:] — And  the  said  plaintiff  Airther  saith,  that  afterwaitb,  to  wit,  at  the 

eoonty  court  for  the  said  county  of ,  to  wit,  at  the  court  of  the 

sheriff,  held  at  the   *  [booth  hall]  in ,  [being  the  common  shire 

11  for  the  said  county  of ,  ]  on,  &c.  before and ,  then  suit- 

of  the  said  court,  the  said  £.  F.  appeared  in  his  proper  person,  and  then 


[*468] 

By  the  M- 
«ignee  of 
a  replevin 
bona, 
where  the 
party  re- 


there  in  the  same  court,  without  the  writ  of  our  said  lord  the  king,  lev- 
his  plaint  against  the  said  plaintiff,  for  the  taking  and  unjustly  detaining 
s^d  cattte,  goods,  and  chattels  of  the  said  E.  F.  and  then  and  there 
pledges,  as  well  for  prosecuting  his  said  plaint  as  for  returning  the 
cattle,  goods,  and  chattels,  if  retuim  thereof  should  be  adjudged  by  law, 
wit,  the  said  {;names  of  pledges).  And  the  said  plaintiff  alao  appeared 
said  court  to  answer  the  said  E.  F.  in  the  plea  of  his  said  plaint,  and  such 
ings  were  thereupon  bad  in  the  said  plea,  that  afterwards,  to  wit,  at 

[fifth]  county  court  of  0.  L.  esq.  then  sheriff  of  the  said  county  of , 

ien  at  the  booth  hall  in ,  [being  the  common  shire  hall  of  and  for 

said  county  of ,]  on,  4;c.  aforesaid,  and  in  the  year  of  our  Lord , 

and ,  gentlemen,  suitors  of  the  said  court, 'the  said  £.  F. 


vied  his 
plaint,  but 
was  after- 
wards DOIW 
prooood 
for  not  d^ 
daring  in 
theconnty 
court  (q) 


>re 


not  proaecute  his  said  action  with  e&ct,  according  to  the  condition  of  the 
writing  obligatory ;  and  thereupon  it  was  then  and  diere  considered  in 
by  the  said  last-mentioned  court,  that  the  said  £L  F.*  should  take  noth- 
by  his  said  plaint  but  that  he  and  his  pledges  to  prosecute  should  be  in 
;y,  Ac.  and  that  the  said  plaintiff  should  have  return  of  the  said  cattle, 
I,  and  chattels,  as  by  the  remembrance  and  proceeding  thereof  still  re- 
ig  in  the  said  court  more  ftilly  appears,  which  said  judgment  still  re- 
in tlie  said  county  court  in  full  force  and  efiect,  in  no  wise  reversed, 
led,  or  made  void  (p);  and  the  said  plaintiff  further  saith,  that  the 
E.  F.  hath  not  yet  made  a  return  of  the  said  cattle,  goods,  and  chattels, 
iany  part  diereof,  according  to  the  form  and  effect  of  the  said  condition  of 
said  writing  obligatory,  but  hath  wholly  neglected  and  refused  so  to  do, 
herein  foiled  and  made  defouH,  whereby  the  writing  became  forfeited  to 

nid  O.  L.  {name  of  sheriff)  so  being  sheriff  of  the  said  county  of 

>resaid,  and  the  sasme  being  so,  &;c. — [State  assignment  to  plaintiff, 
conclude  as  afite,  461. 


ON  BONDS  RELATING  TO  THE  CHARACTER  IN  WHICH 
PLAINTIFF  SUES,  OR  THE  DEFENDANT  IS  SUEa 

foUowmg  farms  vnll  suffice  io  show  the  mode  in  which  dedara- 
an  bonds,  by  and  against  persons  suing  and  being  sued  in  a  partic- 
charaeier,  are  to  be  framed.     The  forms  in  assumpsit,   by  and 


<o)  This  was  the  precedent  held  snlBcient 

IL  &  &  180. 
{p)  The  declaration  need  not  negatiTe  both 
of  ^  condition,  if  the  jUaintm  was  non- 


Srossed;  the  breach  may  be,  that  defendant 
id  not  proeecnte  his  snit  with  eflfect,  without 
stating  he  hath  not  made  a  retam,  kc  ante* 
461,  note  {k). 


[*464] 

ON  BONDS 

BELATINO 

TO  TBS 
CHABACna 

IN  WHICH 
PLAINTlfV 

8VE9,  OB 
DSnCNDAlIT 

18  SITBn. 


464  DBCLABATI0N6  IN  DBBT. 

ON  Bovse  against  particular  pers&nSy  ante,  91  to  115,  may  readiljf  be  app&ei  k 
^nrm*  declarations  on  bonds.      ^ 

OHABAO- 

*»  w         ,  (to  wit.)  A.  B.  and  E.  F.  his  wife,  complaia  of  C.  D.  being  in  tinl 

rHumww  <^^i8todjr  of  the  marshal  of  the  Marshalsea  df  oar  lord  the  now  king,  befoni 

sun,  OB   the  king  himself,  of  a  plea  that  he  render  to  them  the  sum  of  — I  which 

DKtEifi>.    Q^^  ^  i^qJ  unjustly  detains  from  them.     For  that  whereas  the  s&id  defi 

^    ^svKu      ^^^  heretofore,  and  whilst  the  said  £.  F.  was  sole  and  unmarried,  towit,.'| 

By  baron    on,  &0.  {elate  of  bond)  at,  &c.  {venue)  by  his  certain  writing  obUgatoiJ,! 

and  feme,    sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  * ' 

®?,^"^     before  the  king  himself  here,  the  date  whereof  is  a  certain  day  and  ^, 

feme'^be-     therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself 

fore  ooTer-  be  held  and  firmly  bound  to  the  said  £.  F.  in  the  said  sum  of  £ —  aboi 

^  ^  ^*  demanded,  to  be  paid  to  the  said  E.  F.     Yet  the  said  defendant  (althoog^^ 

'  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  ^ 

manded,  or  any  part  thereof,  to  the  said  E.  F.  whilst  she  was  sole  and  voh 

married,  or  to  the  said  plainti&,  or  either  of  them  since  their  intermarriage; 

but,  he  so  to  do  hath  hitherto  wholly  neglected  and  refused,  and  still  dodn 

*  neglect  and  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plain- 

ti£ ;  to  the  damage  of  Uie  said  plaintifEs  of  dSlO,  and  therefore  they  bring 

their  suit,  &c. 

Pledges,  ko. 

By  a  SOT-        [Commencement  as  ustud  as  in  other  cases."} — ^For  that  whereas  the  said 

oblim       defendant  heretofore,  and  in  the  life-time  of  one  £.  F.  since  deceased,  to  wit, 

against       On,  kc.  (dcUe  of  \(md)  at,  ko.  {venue)  by  his  certain  writing  obligatory, 

^liffor»  in  gealed  with  '"'his  seal,  and  now  shown  to  the  court  of  our  said  Icnrd  the  king, 

r  '«4A5  1  before  the  king  himself  here,  the  date  •  whereof  is  a  certain  day  and  year 

^  -^  therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to 

be  held  and  firmly  bound  to  the  said  plaintiff,  and  to  the  said  E.  F.  in  the 

said  sum  of  £ —  above  demanded,  to  be  paid  to  the  said  plaintiff  and  £.  F. 

Yet  the  said  defendant,  (although  often  requested  so  to  do) 'hath  not  as  yet 

paid  the  said  sum  of  £ —  above  demanded,  or  any  part  thereof,  to  the  aud 

plaintiff  and  E.  F.  or  either  of  them,  in  the  life-time  of  the  said  E.  F.  or  to 

the  said  plaintiff  since  the  death  of  the  said  £.  F.     But  he  to  do  this  hath 

hitherto  wholly  neglected  and  refused,  and  still  neglects  and  refuses  to  pay 

the  same,  or  any  part  thereof,  to  the  said  plaintiff;  to  the  damage  of  the  said 

plaintiff  of  XIO;  and  therefore  he  brings  his  suit,  &c. 

Pledges,  Ac. 

By  tlie  aa-      (^  ^^>)  '^'  ^^^  ^*  assignees  of  the  estate  and  effects  of  E.  F.  a 

pignees       bankrupt,  according  to  the  force,  form,  and  effect  of  the  Statute  concerning 
of  a  bonk-  bankrupts,  complain  of  C.  D.  being  in  the  custody  of  the  marshal  of  the 
^Sgee       Marshalsea  of  our  lord  the  norw  king,  before  the  kmg  himself,  of  a  plea  that 
against       he  render  ip  the  said  A.  and  B.  as  assignees  as  aforesaid,  the  sum  of  £ — 
obligor.      ^hich  he  owes  to  and  unjustly  detains  from  them  as  assignees  as  aforesaid. 
For  that  whereas  the  said  defendant,  heretofore,  and  before  the  said  £•  F. 
became  bankrupt,  to  wit,  on,  &c.  {date  of  bond)  at,  &;c.  {venue)  by  bis  cer- 
tain writing  obligatory  sealed  with  the  seal  of  the  said  defendant,  and  now 

{q)  See  a  form,  2  Bioh.  C.  P.  292;  1  Raym.      plaintiff   must  declare  as  surriTing  oUigeti 
285;  1  Vent  119.  see  4  B.  &  Aid.  874,  ante,  91. 

(r)   2  Rich.  C,  P.  462;  Morg,   496,    The 
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to  the  court  of  our  said  lord  the  king,  before  the  king  himself  here,  ^  »>»«» 

date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  "^m** 

ij  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  oha&acike 

aaid  E.  F.  in  the  said  sum  of  £* —  above  demanded,  to  be  paid  to  the  said  ">  whioh 

F.   Yet  the  said  defendant  (although  often  requested  so  to  do)  hath  not   sum*^ 

paid  the  said  sum  of  «£ —  above  demanded,  or  any  part  thereof,  to  the  ioftoast 

£.  F.  before  he  became  bankrupt,  or  to  the  said  plain ti&,  assignees  as    ubved. 

since  the  bankruptcy  of  the  said  £.  F.     But  to  pay  the  same,  or 

part  thereof,  to  the  said  E.  F.  before  he  became  bankrupt,  or  to  the  said 

,  assignees  as  aforesaid,  since  the  bankruptcy  of  the  said  E.  F.  he  the 

defendant  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and 

to  pay  the  same  to  the  said  plaintifb,  assignees  as  aforesaid ;    to  the 

of  the  said  plaintiffs,  as  assignees  as  aforesaid,  of  <£10,  and  therefore 

bring  Uieir  suit,  &c. 

Pledges,  &c. 


(to  wit.)  A.  B.  executor  of  the  last  will  and  testament  of  E.  F. 
complains  of  G.  D.  being  in  the  custody  of  the  marshal  of   the 
of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that 
tahim  the  sum  of  •£-=-  of  lawful  money  of  Great  Britain,  *which 
|tte  said  G.  D.  unjustly  detains  (/)  from  him.     For  that  whereas  the  said 
It,  heretofore,  and  in  the  life-time  of  the  said  E.  F.  since  deceased, 
fvit,  OD,  &c.  {date  of  band)  at,  &o.  (venue)  by  his  certain  writing  obliga- 
Maled  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king, 
the  king  himself  here,  the  date  whereof  is  a  certain  day  and  year 
i  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  acknowledged 
Klf  to  be  h^ld  and  firmly  bound  to  the  said  E.  F.  in  the  said  sum  of  £ — 
demanded,  to  be  paid  to  the  said*  E.  F.  or  his  certain  attorney,  execu- 
administrators,  or  assigns.     Yet  the  said  defendant  (although  often 
sted  80  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demand- 
any  part  thereof,  to  the  said  E.  F.  in  his  life-time,  or  to  the  said  plain- 
i«xeeator  as  aforesaid,  since  the  death  of  the  said  E.  F.,  but  to  pay  the 
or  any  part  thereof  to  the  said  E.  F.  in  his  life-time,  or  to  the  said 
executor  as  aforesaid,  since  the  death  of  the  said  E.  F.  the  said  de- 
it  hath  hitherto  wholly  refused,  and  still  doth  refuse  to  pay  the  same. 
If  part  thereof,  to  the  said  plaintiff,  executor  as  aforesaid ;  to  the  damage 
)  said  plaintiff,  as  executor  as  aforesaid,  of  — I.  and  therefore  he  brings 
nit,  &c.     And  the  said  plaintiff  brings  into  court  here  the  letters  testa- 
(^  the  said  E.  F.  deceased,  whereby  it  fully  appears  to  the  said  court 
that  the  said  plaintiff  is  executor  of  the'  last  will  and  testament  of  the 
S.  F.  deceased,  and  hath  the  execution  thereof,  &c. 

Pledges,  &c. 


Executor 
of  obligee 
against 
obligor  (f ). 

[  *466  ] 


Breadh. 


Proftrt. 


(to  wit)  A.  B.  administrator  of  all  and  lingular  the  goods,  chattels, 
icredits,  which  were  of  E.  F.  deceased,  at  the  tim^  of  his  death,  who  died 

i,  complains  of  G.  B.  being,  &c.  of  a  plea  that  he  render  to  the  said  By  an  ad- 
the  sum  of  — L  which  he  unjustly  detains  from  him.     For  that  whereas,  SriD^ 

B.  (tt). 

inhnna,  2  lUch.  C.  P.  448,  294,  458,  {t)  Ab  to  the  debet  et  detinet,  see  ante,  884, 

^  144.    See  a  form  against  executors  in  n.     (8  DowL  211.) 

2  Stand.  216;  and  by  execntor  of  a  sur-  (v)  See  form,  LiL  iEnt.  167;  Plead  A.  874. 
[cxeentor^  Co.  £nt.  1. 
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ow  BONm  Ac. — [State  the  makhig  ef  the  bandy  A^.  as  in  last  precedent,  and 
"tc^tob*  ^*  fottows:] — Nevertheleee  the  eaid  (Mfendant  (slthoagh  often  requested 
eBAHAOTBm  to  do,)  hath  not  &6  yet  paid  the  said  sum  of  — /.  above  demanded,  or 
nr  wHioB  part  thereof,  to  the  said  K  F.  in  his  life-time,  or  to  the  said  plaintiff 


^|^2^7  ^^  deoeaae  of  the  said  E.  F.  (to  which  said  ^plaintiff  after  the  death  of  tki 
MrmAMt  said  £.  F.  to  wit,  on,  &c.  {date  ef  grant  of  administraium)  at,  kc.  {vented^ 

n  tuKD.    aforesaid,  administration  of  all  and  sinenlar  the  goods,  diattefe,  and  en 
BrMoh.      which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  who 

intestate,  by by  Dirine  Providence  Archbishop  of -Oanterbnry,  Prii 

of  all  England  and  Metropolitan,  in  due  form  of  law  was  granted)  bat  he 

to  do  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same  or  aaf 

part  thereof,  to  the  said  plaintiff,  administrator  as  aforesaid ;  to  the  damage 

of  the  said  plaintiff  as  aaministrator  as  aforesaid,  of  — I  and  therefcre  ha 

Grmat  of  brings  his  suit,  &o.     And  the  said  plaintiff  brings  into  court  here  tite  lettaft^ 

J2*^.^'  of  t^ministration  of  the  said  Archbishop  {or,  "bishop,"  Ac.)  which  giv» 

trmtion      sufficient  evidence  to  the  said  court  here  of  the  grant  of  administratioQ  to 

(w).  the  said  plaintiff  as  aforesaid,  the  date  whereof  is  a  certain  day  and  year 

Proftrt      therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentkMMl^ 

kc. 

Pledges,  Ac 

(to  wit.)    A.  B.  complains  of  C.  D.  and  E.  his  wife,  bdng  in  tlia 


Against    costody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  befiat 

^e^onia  ^^^  ^^^^  himself,  of  a  plea  that  they  render  to  him  the  sura  of  — t.  of  good 

bond  giv-    and  lawful  money  of  Qreat  Britain,  which  they  owe  to  and  unjustly  d^aia 

en  by         from  him.     For  that  whereas  the  said  E.  whilst  she  was  sole  and  unmarried, 

feme  bt'     ^^  ^j^^  jjjj^  ^^  {date* of  bond)  at,  &c.  {venue)  by  her  certain  writing  obliga- 

^tore.    ~  toi'y?  sealed' with  her  seal,  and  now  shown  to  the  court  of  our  said  lord  the 

king,  before  the  king  himself  here,  the  date  whereof  is  a  certain  day  sad 

year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  acknowledged 

herself  to  be  held  and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of 

— I.  above  demanded,  to  be  paid  to  the  said  plaintiff.     Tet  the  said  E.  whibt 

she  was  sole  and  unmarried,  and  the  said  C.  D.  and  E.  his  wife,  since  tiieir 

intermatriage  (although  often  requested  so  to  do^  have  not,  nor  hath  either 

of  them,  as  jetX  paid  the  said  sum  of  — /.  above  oemanded,  or  any  part  tbera- 

of,  to  the  said  plaintiff,  but  they  to  pay  the  same  or  any  part  diereof,  to  the 

said  plaintiff  have  hitherto  wholly  neglected  and  refused  and  still  do  neglect 

and  refuse  so  to  do;  to  thedamege  of  the  said  plaintiff  of  XIO,  and  therdbn 

he  brings  his  suit,  kc. 

Pledges,  kc 

I  *468  ]  *[The  commencemetit  in  K.  B.  by  original,  is  as  ante,  9;  by  bill,  a$ 
AgainBt  ante,  18;  in  the  common  pleas,  as  ante,  18;  and  in  the  Exchequer,  as 
•n  exeout-  ante,  20;  describing  the  defendant  as  '^  executor  of  the  last  will  and  testa* 
^r^  ment  of  E.  F.  deceased,"  or  as  ^'administrator  of  all  and  singular  the  goods, 
trfttor  (x).  chattels  and  credits  of  E.  F.  deceased."] — For  that  whereas  the  said  £.  F. 
in  his  life-time,  to  wit,  on,  &c.  {date  of  bond)  at,  kc.  {venue)  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  of  our 

■ 

(10)  As  to  the  statement  of  the  grant  of  (z)  See  the  fbrm  against  an  executor  la  C* 
letters  of  administratioti,  see  ante,  86,  110,  (4  P.  2  Saund.  216;  2  Rich.  C.  P.  229,  245: 1 
DowL  169.)  Bieh.  C.  P.  464;  PfoaiL  A.  866,  889,  874. 
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lord  the  king,  before  t&e  ling  himself  here,  the  date  irhereof  is  i^  cer«  os  borm 
dftj  and  year  thereia  meDtioned,  to  wit,  the  day  and  year  aforesaid,   "^™^ 
>vledged  himself  to  be  h^ld  and  firmly  bound  to  the  said  plaintiff,  in  the  cbakacib 
sum  of  — L  above  demanded,  to  be  paid  to  the  said  plaintiff     Yet  the  iv  which 
_  £.  E.  in  his  life-time  did  not  pay,  nor  hath  the  said  defendant'  executor  ^^^^'"'^ 
^  "administrator''^  as  aforesaid,  since  the  death  of  the  said  E.  F.  as  yet  xxkyeitoaxt 
'^  the  said  sum  of  — /.  above  demanded,  or  any  part  thereof,  to  the  said    »  busd. 
~  (although  often  requested  so  to  do)<  but  the  said  E.  1^.  in  his  life- 
flo  to  do  wboUy  refused,  and  the  said  defendant,  executrix  as  aforesaid, 
amoe  the  death  of  the  said  £.  F^  hitherto  hath  wholly  refused,  and  still 
lefiise  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  wit, 
{venue)  aforesaid,  to  the  damage,  &c. — [^Conclusion  as  usuat] 

(jr).     A.  B.  complains  of  C.  D.  heir  of  E.  F.  (a)  deceased,  being  Agwnrt 
castody  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  now  king,  JJ^e  bond^ 
the  king  himself,  of  a  plea,  that  he  render  to  him  the  said  plaintiff  the  of  ^  an. 
of  — L  of  good  and  Ijxwful  money  of  Great  Britain,  which  he  owes  to  ccstor  (y). 
and  uniustly  detains  from  him.     For  that  whereas  the  said  E.  F.  in  his 
whose  heir  the  said  defendant  is,  to  wit,  on,  &c.  at,  &c.  {venue)  by 
laertam  writing  obligatory,  sealed  with  his  seal,  and  now  shown,  &c.  [state 
feri  or  excuse,  as  ante^  439]  acknowledged  himself  to  be  held  and 
bound  to  the  said  plaintiff  in  the  said  sum  of  — /.  above  demanded,  to 
~  to  the  said  plaintiff  whenever  he  the  said  E.  F.  should  be  thereunto 
request^,  for  which  payment  to  be  well  and  truly  made,  he  the 
|S.  F.  bound  himself  and  his  heirs  (c)  firmly  by  the  said  writing  obli- 

NcTertheless,  the  said  E.  F.  ^in  his  life-time,  and  th^  said  defendant  [  ^469  ] 
the  death  of  the  said  E.  F.  (although  often  requested  so  to  do)  have 
jaot  hath  either  of  them,  as  yet  paid  ihQ  said  sum  /)f  — /.  or  any  part 
to  the  said  plaintiff,  but  the  said  E.  F.  in  his  life-time,  «nd  the  said 
it  since  bis  decease,  have  hitherto  wholly  refused,  and  the  said  defend- 
wholly  refuses  so  to  do :  to  the  damage,  &c. 

A.  B.  complains  of  C.  D.  and  £.  F.  which  said  C.  D.  is  heir  of  6.  Agifaiafc 

an 


See  ftnnsy  7  Wentw.  Index;  Plead.  A. 
[f  ^  to  the  liability  of  an  heir,  and  the 
in  gBBflral  against  him,  see  the  TaU 
2  SaancL  7,  n.  4;  Com.  Dig.  Plea- 
JBL  4;  Yin.  Ab.  Heir,  K.  2;  Bae.  Ab. 
Aooeator;  Plowd.  489,  449.  He  is 
onleM  he  be  expressly  named  in 
i^Oon.  Dig.  Pleader,  2  E.  2;  Yin.  Ab. 
)C  2,  or  haTe  UgtU  assets  by  descent 
life  obBgor.  A  rereraon  is  l^al  assets, 
latqia*^  of  redemption  is  not  Id.  ibid. ; 
.Die.  tit.  Ansets,  A.  and  B.;  Barnes,  164. 
'^  151 ;  Gnrtb.  129;  8  B  &  P.  648.  In 
the  obligee  mnst 'proceed  in 
2  Sound.  7,  n.  4. 
is  ti»  the  venue,  see  Yin.  Ab.  Heir,  K. 
87,  it  nppsars  to  be  transitory. 
Ihe  defiaidant  must  be  desoribed  as 
in  the  old  precedents  he  is  so  dc»- 
tlas  body  ci  the  declaration,  as  weQ 
ifteeonuneneemefit,  see  Rest  Bnt  172. 
if  Bfeed  not  be  shown  how  he  be* 
r,  whether  as  son,  grandson,  &o.  that 


matter  not  lying  in  the  plaintiff's  Khowledge, 
2  Saund.  7,  n.  4;  Com.  Dig.  Pleader,  2  £.  2; 
.1  Salk.  856;  Yin.  Ab.  tit  Heir,  K.  2;  (Yide 
Spotswood  V.  Price,  8  Hen.  &  Mont  128.)  bat 
if  the  action  be  against  the  heir  of  an  heir  of 
the  obligor,  the  declaration  mnst  state  that  flAk 
specially;  for  if  the  declaration  were  against 
mm  as  heur  generally  to  the  obligor,  and  the 
defendant  should  plead  riiUB  per  ducent^  the 
plaintiff  would  ML,  Cro.  Gar.  161;  2  Saond. 
7,  n.  4;  Yin.  Ab.  Heir,  K.  2,  pi.  16.  It  need 
not  be  averred  that  the  defendant  had  assets  by 
descent    iWer,  844  b. 

'  {b)  The  declaiation  should  be  in  the  debet 
eoA  detifiet.  Com.  Diff.  Pleader,  2  K  2;  Yin. 
Ab.  Heir.  K.  2;  but  the  omissiofi  of  the  debet 
win  be  aided  by  Terdiot.  Id.  ibid.  8  East,  2; 
2  Saund.  7,  n.  4 

(c)  It  must  be  shown  in  the  declaration  that 
the  heir  was  expressly  bound,  for  otiierwise  he 
is  not  chargeable.  Com.  Dig.  Pleader,  2  £.  2; 
Yin.  Ab.  Heir,  K.  2;  2  Saund.  184,  n.  I, 
186,  &a 
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oM  BOMM  Q    deceased,  and  which  said  E.  F.  is  devisee  of  the  said  G.  H.  of  diven 
'ro^TmB^  lands  and  tenements  of  the  said  G.  H.  deceased,  by  his  kst  will  and  testaineat 
CBARACTBR  bcing  in  the  custody,  &c.  of  a  plea,  that  thej  render  to  him  the  said  A.  R 
iH  WHICH  £ —  Qf  lawful,  &c.  which  they  owe  to  and  unjustly  detain  from  him.     For 
'bcoTob'  that  whereas  the  said  G.  H.  of  whom  the  said  0.  D.  is  heir,  and  the  said  E. 
DKRNDAHT  F.  ia  devisce  as  aforesaid »  in  his  life-time,  to  wit,  on,  &c.  at,  Ac.  (^venue^  hj 
"'P"**    his  certain  writing  obligatory,  sealed  with  his  seal,  and  to  the  court,  &e. 
[p^'ofert  as  ante,  464, 439]  acknowledged  himself  to  be  held  and  firmly  bouad 
unto  the  said  plaintiff  in  the  said  sum  of  £ —  above  demanded,  to  be  paid  to 
the  said  plaintiff,  when  he  the  said  G.  H.  should  be  thereunto  requested,  and 
for  which  payment  well  and  truly  to  be  made,  the  said  G.  H.  did,  by  the  said 
writing  obligatory,  bind  himself  and  his  heirs  to  the  said  plaintiff.    Neverthe- 
less, the  said  G.  H.  in  his  life-time,  and  the  said  defendant  his  heir,  and  die 
said  £.  F.  devisee  as  aforesaid  (although  often  requested  so  to  do)  have  not, 
nor  hath  either  of  them,  as  yet  paid  the  sum  of  £ —  above  demanded,  or  any 
[  *470  ]  part  thereof,  to  the  said  plaintiff,  but  to  pay  the  same  to  the  ^said  plaintiff 
have  wholly  neglected  and  refused,  and  the  said  G.  D.  and  E.  F.  still  neglect 
and  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff;  to  the 
damage,  &c. 


heir  and 
the  deTi- 
seeof  the 
obligor 
id). 


treasurer 
of  a 
ftiendly 
Bootety 


At  the  ndt      (to  wit),  (yenue),     A.  B.  the  plaintiff  in  this  suit,  and  treasurer  of 

of  the        a  certain  friendly  society,  called  and  known  by  the  name  of  [**tlie  Loyal 

Britons,  in  the  county  of held  at ,  in  the  town  of  D ,  in  the 

county  aforesaid,"]  complains  of  C.  D.  being  in  the  custody  of  the  marshal 
of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  *himself.  of  a 
3*brf*"  P^®^  ^^^^  ^®  render  to  the  said  plaintiff  as  such  treasurer  as  aforesaid,  the  sum 
the  10  Geo.  of  £ — ,  which  he  owes  to  and  unjustly  detains  from  him.  For  that  whereas 
4.  c.  66,  the  said  society  was'and  is  a  society  established  before  the  passing  of  a  certain 
"nfonned  ^^  ^^  parliament,  made  in  the  33d  year  of  the  reign  of  his  late  Majesty  King 
aooording  George  the  Third,  intituled,  **  An  Act  for  the  encouragement  and  Relief  of 
to  that  act  Friendly  Societies. ''     And  whereas  after  the  passing  of  the  said  act,  and  be- 

r'*il71  1  ^^^  ^'*®  ^^'^^  ^y  ^^  ^**  Michael,  in  the  year  of  our  Lord  1794.  all  the  rules, 
^    ^*^  i  orders,  and  regulations,  under  which  the  society  was  thereafter  to  be govem- 


{d)  See  the  precedents,  Clift.  £nt.  24S,  pL 
19;  Lil.  Ent.  146;  Id.  679,  680;  2  Rich.  C.  P. 
241,  297,  448;  6  Went  874,  Index,  vol.  wu. 
689;  2  Mall.  Ent  186,  7.  In  some  of  the  pre- 
cedents  the  date  and  substance  of  the  will,  and 
tUlt  the  obligor  died  seiied,  are  stated,  see  2 
MaU.  Ent.  186.  187;  2  Rich.  C.  P.  241;  LiL 
Ent  146,  629,  680;  but  in  others  these  facts 
are  not  stated,  see  Clift.  Ent  248;  5  Wentw. 
874.  see  toI.  xviii.  MSd.  86,  where  the  decla* 
ration  was  holdon  good  on  demurrer,  and  this, 
aooording  to  the  principle  in  1  Salk.  866;  2 
Saund.  7.  n.  4,  seems  sufficient  The  liability 
of  the  deviwe  depends  on  stat  8  W.  &  M.  o. 
14.  See  the  constructions  on  this  statute,  1 
Chit  Col.  Stat  1128,  n.;  2  Saund.  7,  n.  4; 
Bac.  Ab.  Heir,  Vin.  Ab.  Heir,  Z.  d.  The  de- 
Tisec  roust  he  sued  jointly  with  the  heir  in 
equity,  as  well  as  at  law.  Id.  ibid.  As  to  su- 
ing a  devisee  where  no  heir  can  be  discovered, 
see  7  East,  1:8,  138. 

(e)  The  statute  now  in  force  relative  to  these 
societies  is  the  10  Geo.  4.  e.  66»  repealing  all 


the  prior  acts.  The  40th  section  of  that  act 
requires  all  societies  previously  enrolled  Id 
.  conform  to  that  act  within  three  years  after  the 
passing  of  it,  viz.  the  19th  of  June,  1829, 
otherwise  their  privileges  are  to  oeaae.  The 
act  provides,  that  societies  so  previooaly  en- 
rolled  shall  have  the  privil^^es  given  them  by 
the  prior  act  during  the  above  spaee  of  three 
years,  or  until  they  sooner  conform  themselves 
to  the  new  act  The  2l8t  section  aUowB  theao> 
tion  to  be  brought  in  the  name  of  the  tresaorer 
or  trustee. 

When  the  bond  was  given  to  the  plaintif 
himtelfy  whether  as  treasurer  or  otherwise,  hs 
may  sue  on  it,  as  on  a  common  moncj  bond,  as 
at  common  law ;  and  the  action  ia  sustainable 
though  the  rules  of  the  society  have  not  been 
confirmed  at  the  quarter  sessions  pursoaiit  to 
the  statute.  2  Chit  R.  822;  6  R.  &  A.  769; 
1  D.  &  R.  898,  S.  C.  For  the  Uw  and  de- 
ciaions  on  the  subject,  see  Bum.  J.  tit 
*^Fritndhf  8ocutit$.**  See  farm  in  aammpBt 
on  a  note;  ante,  186. 
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111,  bad  be6Q  and  were  duly  and  according  to  the  form  of  the  Statute,  exhibit-  on  bokm 
^  confirmed,  and  filed  at  the  general  quarter  sessions  of  the  peace  holden  *^^ot^ 

—  in  the  county  of to  wit,  on  the day  of in  the  year  of  cha&actteb 

Lord  1794 ;  and  whereas,  after  the  exhibiting,  confirming,  and  filing  of  i"  which 
s&id  rules,  orders,  and  regulations  as  aforesaid,  the  said  defendant  here-  ^g^^™ 

1.  to  wit,  on  the day  of in  the  year  of  our  Lord at,  &c.  defbn'dant 

m)  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown    m  bukd. 
tile  court  here,  the  date  whereof  is  a  certain  day  and  year  therein  men- 
to  wit,  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be   - 
and  firmly  bound  to  on^  E.  P.  and  to  one  G.  H.  (the  then  stewards  of 
aid  society)  (/),  as  such  stewards  (g),  in  the  said  sum  of  ^-/.  above 
ded;  yet  the  said  defendant  (although  often  requested  so  to  do)  hath 
as  yet  paid  the  sum  of — I  above  demanded,  or  any  part  thereof,  to  the 
K  F.  and  G.  H.  or  either  of  them,  or  the  said  plaintifi^,  so  now  being 
treasurer  as  aforesaid,  or  to  any  other  steward  or  treasurer  of  the  said 
ty,  but  to  pay  the  same,  t)r  any  part  thereof,  he  the  said  defendant  hath 
wholly  refused,  and  still  refuses  so  to  do ;  to  the  damage  of  the  said 
intiff,  as  such  treasurer  as  aforesaid,  of  — /.  and  therefore  he  brings  his 
it,4c. 


♦V.    ON  RECORDS. 


I.    ON   RECOGNIZAKCBS  OF  BAIL. 


Commencement  in  debtj  ante,  884,  n.] — For  that  whereas  the  said  defend- 
heretofore,  to  wit,  in Term,  in  the year  of  theTreign  of  our 

the  now  king,  came  into  the  court  of  our  said  lord  the  king,  before  the 
himself  here,  at  Westminster,  in  the  county  of  Middlesex  (i)  in  his  proper 
,  and  then  and  there  became  pledge  and  bail  for  one  E.  F.  that  if  it 
happen  that  the  said  E.  F.  should  be  convicted  at  the  suit  of  the  said 


Though  theoe  are  not  inserted  in  the 
it  vonki  be  no  yariftnce,  1  B.  &  A.  57. 
See  1  Chit.  CoL  Stat.  895,  n. 
As  to  this   Ibrm,  2  Salk.   564;  2  Ld. 
966;    5    East,  461.      It  will  apply, 
or  not  the  recognizance  was  taken  l>&. 
oonrt,  or  a  judge  nt  chambers.     See  a 
n  scire  facias  Tidd*8  Forms,  6th  edit 
lIO;  2  Mod.  Ent  248 ;  7  Wentw.  54  to  88 ; 
549;  Morg.  Prec.  587.'    See  a  form 
ice  taken  before  a  commissioner  at 
I,  2  J.  B.  Moore,  66.    8  Taunt.  171,  S. 
^•Ae  eonnsee  of  the  recoguizanoe  may  haye 
of  debt  or  a  scire  /aics;  and  he  may 
action  of  debt  upon  the  judgment 
upon  the  recognizance,  2  Leon,  14; 
j;h  he  has  before  obtained  judgment, 
had  execution  awarded,  he  may  again 
vpoQ  the  instrument  itself,  for  both  the 
and  judgment  are  matters  of  re- 
of  equal  d^^ree,  and  one  cannot  be 
Igr  the  other.      Cro.    Eliz.  608, 
f 817;  1  BoL  Ab.  601,  lib.  10  to  '20xontra. 
itcooronl/  of  a  recognizance  taken  in 
be  TcmoTed  into  another  court,  the 


conusee  must  bring  an  action  of  debt,  and  can- 
not have  a  scire  facidt.  A  acire  facias  can- 
not be  awarded  unless  the  Court  is  in  posses- 
sion of  the  record  itself.  If  the  recognizance 
has  been  entered  into  in  pursuance  of  an  order 
of  the  court  of  Chancery,  that  court  will  com- 
pel the  conusee  to  sue  by  a  scire  facias  in 
Chancery,  1  Vem.  818.  If  the  bail  be  bound 
jointly  and  severally,  the  action  may  be  brought 
against,  one  of  them  only,  Cro.  Jac.  45. 

(t)  The  venue  is  local,  as  in  actions  on  other 
records,  Hob.  106;  Tidd,  9th  ed.  427.  But 
there  is  a  difference  in  effect  between  a  recog- 
nizance taken  in  court,  and  one  taken  before  a 
judge  at  chambers,  torn  scire  facias  in  the  for- 
mer case  must  be  in  the  county  in  which  the 
court  sits,  in  the  latter  it  may  be  either  in  that 
county,  or  in  the  county  in  which  it  is  taken, 
Hob.  195;  2  W.  Bla.  768.  In  an  action  on  a 
recognizance  of  bail,  taken  at  Durham,  before 
a  commissioner  there,  the  venue  was  lain  in 
Middlesex,  and  it  was  held  properly  so,  because 
the  recognizance  was  filed,  and  must  be  ulti- 
mately returned  there,  2  J.  B.  Moore,  66;  8 
Taunt.  171,8.  C. 


[  *472  ] 
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DBCfLARATIONS  IN   X>BBT. 


o>  uooo-  plaintiff  (A),  in  a  certain  plea  of  trespass  on  the  esse  n^n  prnniifyis,  to  the 

Of  B^i^  damage  of  tide  said  plaintiff  of  — I,  [or,, if  in  debt,  *Mn  a  certain  plea  of  dgkb 

for  — ^Z.,"]  then  depending  in  the  said  court  hy  and  at  the  suit  of  the  sail 

plaintiff  against  the  said  £.  F.  then  the  said  defendant  consented  and  agreed 

that  all  such  damages  [or,  if  in  debt^  ''  that  as  well  the  said  debt,  as  all  such 

damages,"]  as  should  be  adjudged  unto  the  said  plaintiff  in  that  behalf,  shoaU 

be  made  of  his  lands  and  chattels,  and  levied  to  tibe  use  of  the  said  plainti£^  if  it 

should  happen  that  the  said  E.  F.  should  not  paj  unto  the  said  plaintiff  those 

damages  [or,  if  in  debt,  ^'  the  said  debt  and  damages,"]  or  render  himself  <» 

that  occasion  to  the  prison  of  the  Marshalsea  of  our  lord  the  kins,  before  the 

[  *478  J  luQg  himself  (/)  ;  as  *hj  the  record  of  the  said  recognizance,  atiU  remaining 

in  we  said  Court  of  our  said  lord  the  king,  before  the  king  himself,  here,  to 

rmfmd^   wit,  at  Westminster  aforesaid,  more  fully  appears.     And  although  the  said 

•gainst       plaintiff  afterwards,  that  is  to  say,  in  '-  Term,  in  the year  of  the 

the  prind-  reisn  aforesaid,  in  the  said  court  of  our  said  lord  the  king,  before  the  king  hint- 
^  sel^  by  bill,  without  the  writ  of  our  said  lord  the  kin^,  and  by  the  considera- 

tion and  Judgment  of  the  said  court,  recovered  (m)  m  the  said  plea  against 
the  said  E.  F.  — L  for  damages  which  he  had  sustained,  as  well  on  occasion  of 
not  performing  certain  promises  and  undertakings  (n),  then  lately  made  by 
the  said  E.  F.  to  the  said  plaintiff,  [or,  if  in  debt,  ^^  the  said  debt,  and  also 
— /.  for  his  damages  which  he  had  sustained,  as  well  by.  means  of  the  detain- 
ing of  the  said  debt,'']  as  for  his  costs  and  charges  by  him  about  bis  suit  in 
that  behalf  expended,  whereof  the  said  E.  F.  was  convicted :  as  by  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  to  wit,  at,  Westminster  aforesaid,  more  fully  ap- 
pears (o).*  Yet  the  said  E.  F.  hath  not  paid  to  the  said  plaintiff  the  sajd 
damages,  [or,  if  in  debt ^  ^^  debt  and  damages,"]  or  any  part  thereof,  not  ren- 
dered himself.  6n  that  occasioi;!  to  the  prison  of  the  marshal  of  the  Marshalsea 
[  *4kl4k  ]  of  our  said  lord  the  king,  before  the  king  himself  (p),  according  *to  the  form 
and  eflfect  of  the  said  reco^izance,  and  as  well  the  said  recognizance  as  the 


(k)  It  should  be  stated  at  whose  suit  the  de- 
fbndaint  became  bail,  and  for  what  sum,  &o. 
1  WUs.  284;  Willes,  19,  n.  a.  Com.  Dig.  Plea- 
der,  2  W.  10.  As  to  Tariaaoe,  see  11  East, 
616. 

(I)  The  description  of  the  reoognizanoe  is  to 
be  taken  ftt>m  Uie  entxy  of  the  reoognizanoe  br 
bUl,  with  whioh  it  should  nrecisely  correspond. 
See  Tidd's  Prao.  Forms,  107, 6th  edit.  Though 
the  recognisance  be  taken  before  a  judge  at 
chambers,  it  is  the  practice  to  enter  it  as  if  it 
were  taken  in  court,  4  B.  &  a  407.  Where 
the  condition  is  not  incorporated  in  the  recog- 
nisance, it  is  not  necessary  to  set  it  out  in  the 
declaration  or  Bcir€  facias,  Barnes,  08,  889, 
WiUes,  18.  It  must  be  stated  aocuratelj  be- 
fore whom  and  where  the  recognizance  was 
taken.  Where  the  recognizance  in  K.  B.  was 
stated  to  have  been  taken  before  a  judge  of 
chambers,  a»  appeared  by  the  record  thereof, 
when  on  production  it  mpeared  was  taken  in 
court,  the^  Tarianoe  was  held  fotal,  thoueh  in 
Ikct  the  entry  in  the  filaser's  book  stated  it  to 
have  been  taken  before  a  judge,  4  B.  &  C. 
408.  6  D.  &  R.  488,  a  C.  So  where  a  re- 
oosnizance  in  G.  P.  was  alleged  to  haTe  been 
takeir  in  court,  and  it  appeared  to  haye  been 
takon  before  a  judge  at  chambers,  the  vari- 


ance was  held  flttal,  on  the  plea  of  nul  tul  rc- 
eord,  4  Mod.  42;  Salk.  564,  659,  a  C. 

(ni)  As  to  Tariance  in  statemoitof  the  judg- 
ment, see  1  Taunt  221;  poet, 488.  Thededa- 
ration  need  not  show  how  judgment  was  obtau^ 
ed,  it  is  sufficient  to  aver  generally  toZ&for  ^r»- 
eet$um  fuit^  that  the  plaintiff  reooTcrod,  C^ 
Jac  46. 

(n)  Or  if  the  judgment  was  on  one  ooui 
only  say,  "  promin  and  undaiakin^;"  see  6 
B.  &  C.  889. 

(o)  If  the  condition  of  the  recogaisanoe  be, 
that  the  prinoipd  appear  within  ei^t  days 
after  warning,  it  seems  necessary  to  aver,  that 
the  plaintiff  gave  the  warning,  since  that  ooo- 
stitutes  a  condition  precedent,  Oo.  Jac  46. 

( p)  The  breach  must  be  sUted  aoocnrding  ts 
the  terms  of  the  recognisance. '  Where  tbeoon- 
dition  is,  that  the  principal  should  reiser  him- 
self or  pay  the  mon^,  the  declaration  must 
show  that  he  had  neithco-  rendered  nor  paid  the 
money,  and  if  the  plaintiff  only  aver  that  he 
did  not  render,  it  will  be  bad,  for  he  may  nev- 
ertheless have  paid  the  money.  Skin.  ^00.  For 
if  that  were  to  be  allowed,  several  ezeoutkms 
might  be  taken  out  in  dtfierent  courts  upon  the 
same  record.  Dyer,  869;  Bro.  Ab.  tit.  Beoord, 
89   Hen.   6.    p.     8.     Where    in   an  action 
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laid  jodgmeDt  still  reinain  in  fall  force  and  eflfect/mno  "wkie  satiBfied,  vacated,  on 
SfdScharged.  And  the  said -plaintiff  hath  not  aa  yet  obtained  any  execution  '^^^ 
tf  the  said  judgment,  whereby  and  according  to  the  form  and  effect  of  the  said 
M»gnizance,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have 
and  from  the  said  defendant  the  said  sum  of — I,  in  form  aforesaid  recovered 

by  original,  say  "  acknowledged,"]  and  above  demanded ;  yet,  &c. — [CoH' 

ion  in  debt,  as  ante.  887.] 


For  that  whereas  the  said  defendant,  heretofore,  (that  is  to  say  in Term, 

ithe year  of  the  reign  of  our  lord  the  now  king,  came  personally  into 

court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in 
county  of  Middlesex,  and  then  and  there  in  the  said  court,  acknowledged 
elf  to  owe  to  the  said  plaintiff,  the  *saMsum  of — /.  above  demanded,  and 
and  there,*'  for  himself  and  his  heirs,  did  consent  and  grant  that  the  said 
of — /.  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  and 
f  of  the  said  plaintiff  on  this  condition,  that  if  judgment  should  happen  to 
giren  in  the  said  court  for  the  said  plaintiff,  against  E.  F.  in  a  certain  plea 
trespass  on  the  case  upon  promises,  [or,  if  in  debt,  see  ike  mode  of  stating 
form  throughout  in  the  preceding  precedent]  then  lately  commenced  by 
Baid  plaintiff,  against  the  said  E.  F.  in  the  said  court  of  our  said  lord  the 
ig,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff  of  — /.  that 
n  the  said  E.  F.  should  pay  and  satisfy  all  such  damages  as  should  be  ad- 
iged  to  the  said  plaintiff  .in  {hat  behalf,  or  render  himself  to  the  prison  of  the 
al  of  the  Marshalsea  of  our  said  lord  the  now  king,  before  the  king 
If,  on  that  occasion,  as  by  the  record  of  the  said  recognizance  now  re- 
ig  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
inster  aforesaid,  more  fully  appears.     And  although  the  said  plaintiff 

ards,  to  wit,  in  —. —  Term,  in  the year  of  the  reign  of  our  said 

the  now  king,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
jlf,  at  Westminster  aforesaid,  by  the  consideration  and  judgment  of  the 
court,  recovered  against  the  said  E.  F.  in  the  plea  aforesaid,  £ —  for 
damages  which  he  had  sustained  as  well  by  reason  of  the  not  performine 
promises  and  undertakings  (r),  then  lately  made  by  the  said  E.  R 
te  said  plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
if  expendecl,  whereof  the  said  E.  F.  was  convicted,  as  by  the  record  and 
ings  thereof  now  regaining  in  the  said  court  of  our  Sjaid  lord  the  king, 
the  king  himself,  at  Westminster  aforesaid,  more  fully  appears ;  yet  the 
E.  P.  &c. — lAs  in  the  last  form,  from  the  *to  the  etid,] 


The  like 
where  the 
action 
against 
the  princi- 
pal wvAby 
original 

[  *476  ] 


two,  a  r»x>giiizanee  of  hail  was  gl^en, 
the  oud  C.  and  D.  should  hAppen  to  be 
I,  and  should  not  pay  or  render  them- 
and  tcire  facicu  thereon,  after  show- 
[tbt  C.  was  condemned,  hut  not  D.,  assign- 
teeaeh  that  C.  and  D.  did  not  pay  nor 
%  &e.  it  was  held  that  the  breach,  though 
words  of  the  recognizance,  was  defective, 
with  that  allegation,  it  was  quite  consis- 
;  Uttt  C.  had  paid,  or  had  rendered  himself, 
*  would  have  satisfied  the  recognizance, 
iiD.  was  not  condemned,  he  was  not 
'nther  to  pay  or  to  render.  Wilkinson 
'  r,  4  2tL  k  S.  88.  ^ut  where  two 
'SBcd  in  an  action  of  assumpsit^  and  a  re- 
limee  of  bail  was  given,  in.  case  the  sliid 
>Bd  B.  thonld  happen  to  b^  condemned,  and 


it  wad  averred  in  the  declaration  that  C.  wis 
condemned,  bat  no  notice  taken  why  D.  was 
not  also,  it  was  considered  sufficient,  since  D. 
might  have  died,  or  become  a  certificated  bank- 
rupt, before  judgment,  which  fact  will  be  pre- 
sumed, ib.  84. 

( q)  See  the  notes  to  the  last  precedent. 
The  statement  of  the  recognizance  by  the 
original  must  correspond  with  the  entry  of  it, 
which  varies  ft-om  that  by  bill.  The  entry  is 
the  same  though  it  was  taken  at  chambera 
See  ibrm»  Tidd*s  Forms,  6th  edifl  108.  See 
the  form,  7  Wentw.  60;  1  East,  603. 

(r)  Or  **  promise  and  undertaking,"  if  the 
judgment  was  on  one  cpunt  only.  6  Bar,  & 
.Cres.  889.  •    • 


r 
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.  ovmsooo.      [Cammencemeni  in  debt,  as  ante,  884,  n.] — For  that  whereas  the  nil 

Of  BAIL,   defendant,  heretofore,  to  wit,  in Term,  in  the year  of  the  reiga 

On  a  re-     ^^  ^^^  ^^^  ^^  ^^"^  ^^^S)  ^^^^^^^  personally  into  hiB  Majesty's  court,  before 

ooputance  the  Right  Honorable  Sir knight,  and  his  companions,  then  his 

of  bul  in    said  Majesty's  justices  of  the  bench  here,  to  wit,  at  ^Westminster,  in  the 

*  T^      counl^  of  Aliddlesez,  and  then  and  there  in  the  said  court  here,  acknowledged 

one  of  the  (f)  himself  to  owe  to  the  said  plaintiff  the  said  sum  of.  — /.  aboye  demanded^ 

bftU  (a),     i^hich  said  sum  of — I,  the  said  defendant,  for  himself,  and  his  heirs,  didoon- 

[  *476  ]  Bent  and  grant  to  be  made  of  his  lands  and  chattels,  and  leyied  to  the  use  and 

behoof  of  the  said  plaintiff,  upon  this  condition,  that  if  judgment  should  hap- 

n  in  the  said  court  here,  to  be  given  for  the  said  plaintiff  against  one  £. 

.  in  a  certain  plea  of  trespass  on  the  case,  by  the  said  plaintiff  against  the 

said  £.  F.  in  the  said  court  brought,  then  that  the  said  E.  F.  should  salisfj 

all  such  damages  which  should  be  adjudged  to  the  said  plaintiff  against  the 

said  E.  F.  in  the  same  court  here,  in  the  plea  aforesaid,  or  should  render  his 

«      body  on  that  occasion,  to  the  prison  of  the  Fleet ;  as  by  the  record  of  the 

said  recognizance,  remaining  in  the  said  court  here,  at  Westminster  aforesaid 

more  fully  appears  {u).     And  whereas  also  afterwards, 'to  wit,  in  that  said 

Term,  in  the year  of  the  reign  aforesaid,  judgment  was  given  in 

the  said  court,  before  the  said  Sir knight,  and  his  companicMia, 

then  his  said  Majesty's  justices  of  the  bench  here,  to  wit,  at  Westxoinster 
aforesaid,  for  the  said  plaintiff  against  the  said  E.  F.  in  the  plea  aforesaid; 
and  the  said  plaintiff  then  and  there,  •  by  the  consideration  and  judgment  of 
the  same  court,  recovered  in  the  said  plea,  against  the  said  E.  F.  [here  state 
the  judgment,  and  examine  therewith,^  — /.  which  in  and  by  the  said  court 
were  adjudged  to  the  said  plaintiff  for  his  damages  {w)  which  he  had  sustain- 
ed, as  well  by  reason  of  the  non-performance  of  certain  promises  and  under- 
takings (x)  before  then  made  by  the  said  E.  F.  to  the  said  plaintiff,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  E.  F.  was  convicted ;  as  by  the  record,  and  proceedings  thereof,  still  re- 
[  ♦477  ]  maining  in  the  said  court  of  the  bench  here,  to  wit,  at  ♦Westminster  afore- 
said more  fully  appears.     And  the  said  plaintiff  in  fact  saith,  that  the  said 
E.  F.  hath  not  yet  satisfied  the  said  plaintiff  the  damages  aforesaid,  by  the 
said  plaintiff  so  recovered  against  the  said  E.  F.  as  aforesaid,  or  any  part 
thereof,  or  rendered  his  body  on  that  occasion  to  the  prison  of  the  Fleet^  ao- 
oording  to  the  form  and  effect  of  the  condition  of  the  said  recognixanoey  and 
that  he  the  said  plaintiff  hath  not  yet  obtained  execution  of  the  said  judg- 
ment against  the  said  £.  F.  nor  any  execution  upon  the  said  recognizance  (y). 
And  the  said  plaintiff  further  saith,  that  the  said  judgment  so  obtained  agsdnst 
the  said  £.  F.  still  remains  in  Aill  force,  strength,  and  effect,  not  in  any  way 
reversed,  vacated,  paid  off,  or  satisfied ;  whereby  an  action  hath  accrued  to 
the  said  plaintiff,  to  demand  and  have  of  and  firom  the  said  defendant,  the  said 

(«)  See  the  notes  to  the  preceding  fbrms.  this,  Lntw.  1282;  5  Mod.  0;  Ld.  R&ym.  216; 

(0  This  is  to  be  taken  from  the  entxy  of  the  8  Keb.  899.    Heath*s  Maxims,  142;  8  B.  & 

TCoogniflince,  with  which  it  should  correspond,  P.  458.    Com.  Pig.  Bail,  B.  2;*  Ante,  toL  l 

ante,  478,  n.     See  Imp.  C.  P.  687.    As  to  the  tit.  Index.  *'Record9.'* 
Jbrm  of  which,  see  1  B.  &  P.  580;  2  B.  &  P.  {w)  See  1  Taunt  221. 

448;  8  B.  &  P.  89;  Tidd's  Forms,  6th  edit  (x)   Or  if  the  judgment  were  on  one  count 

109.  only,  say  **  promise  and  undertaking,"  see  5 

(v)  This  is  necessary,  see  WiUes,  127.  Oilb.  B.  &  Cres.  839. 
Pebt,  412;Ra8t,  £nt,194,6;  Com.  Big.  Plea-         (y)   As   to 'Stating  the  breach,  see  ante, 

^,  2.W.  12;  Sftlk.  666.    0e^  ftirther  as  to  474,  n. 
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mm  of  — L  in  form  aforesaid,  acknowledged  and  above  demanded.     Yet,  &c.  o'  bbooo- 

— [  Usu  d  conclusion  in  debt,  as  ante,  887.]  "^S^" 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  in Term,  in 

the year  of  the  reign,  &c.  came  before'  the  Bight  Honorable  Charles  On  a  i». 

LordTenderden,  then  aihd  still  being  his  said  majestj^s  chief  justice  of  the  eogninooe 
Hid  oonrt  of  our  said  lord  the  king,  before  the  king  lumself.  at  his  chambers,  ^J^^]^ 
utnate  and  being  in  Chancery-lane,  in  the  city  of  London,  in  his  own  prop-  Chief  Jus- 
er  person,  and  then  and  there  before  the  said  chief  justice,  acknowledged  ^<^  o^  ^* 
himself  to  owe  the  said  plaintiff  the  said  sum  of  — /.  above  demanded,  and  ftamlwre, 
then  and  there  did,  for  himself  and  his  heirs,  consent  and  grant,  that  the  said  where  the 
■am  of  — /.  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  ^^p^ 
•nd  behoof  of  the  said  plaintiff,  upon  this  condition,  that  if  judgment  should  ^^^'^^ot. 
happen  to  be  given  in  the  said  court  for  the  said  plaintiff,  against  one  £.  F.  pal  was  in 
in  a  certain  plea  of  trespass  on  the  case  upon  promises,  then  lately  commenced  assumpsit 
by  the  said  plaintiff  against  the  said  £.  F.  in  the  said  court  of  our  said  lord  ^7  ^'"e^^ 
the  king,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff  of  — /.  r  ^m  lyg  -i 
that  then  the  said  E.  F.  should,  pay  and  satisfy  all  9nch  damages  =^as  should  ^  ^ 

be  adjudged  to  the  said  plaintiff  in  that  behalf,  or  render  himself  to  the  pris- 
on of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  now  king,  before  the 
king  himself,  on  that  occasion,  which  said  recognizance  the  said  chief  justice, 

afterwards,  to  wit,  on,  &c.  in Term  aforesaid,  brought  into  the  said  court 

of  our  said  lord  the  king,  before  the  king,  himself,  at  Westminster,  in  the  coun- 
ty of  Middlesex,  to  be  recorded,  and  the  said  recognizance  was  thereupon,  at 
the  prayer  of  -the  said  plaintiff,  then  and  there  recorded  in  the  same  court, 
as  by  the  record  of  the  said  recognizance,  still  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westmin- 
ster aforesaid  more  fully  appears ;  and  although  the  said  plaintiff  afterwards, 

that  is  to  say,  in Term,  in  the  year  aforesaid,  in  the  said  court  of  our 

said  lord  the  king,  before  the  kins  himself,  at  Westminster  ^iforesaid,  by  the 
consideration  and  judgment  of  the  said  court,  recovered  in  the  said  plea, 
against  the. said  E.  F.  — L  for  his  damages,  which  he  had  sustained,  as  well 
on  the  occasion  of  not  performing  certain  promises  and  undertakings  (a)  then  -, 

lately  made  by  the  said  E.  F.  to  the  said  plaintiff  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F.  was 
convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westmin- 
ster aforesaid,  more  fully  appears ;  yet  the  said  E.  F.  hath  not  paid  to  the 
said  plaintiff  the  said  damages,  costs  and  charges,  or  any  part  thereof,  nor 
rendered  hit  body  on  that  occasion  to  the  prison  of  the  marshal  of  the  Mar- 
shalsea of  our  said  lord  the  king  before  the  king  himself,  according  to  the 
form  and  effect  of  the  said  recognizance,  and  as  well  the  said  recognizance  as 
the  said  judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied,  va- 
cated, or  dischar^  ;  and  the  said  plaintiff  hath  not  yet  obtained  any  execu- 
tion of  the  said  judgment,  whereby,  and  according  to  the  &rm  and  effect  of 
the  said  recognizance,  an  action  hath  accrued  to  the  said  plaintiff  to  demand 

(x)  See  the  notes  to  the  precedent,  ante,  poper,  notwithitanding  the  bail  was  not  taken 

472.     If  ftt>m  the  entry,  oe  is  usually  the  in  eourt,  but  at  chambiBrB,  4  B.  &  Cree.  408. 

eaes,  the  recognisance  appears  to  have  been  6  D.  &  R.  488.  S.  C. 
tiken  in  court,  the  Ibrm  should  be  as  ante,  474,         (a)  See  6  B.  &  Cres.  889,  ante,  478,  n. 
ttd  in  that  case  the  aboye  fbrm  would  be  fan* 
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OK  BBOoo-  aod  bave,  of  and  from  the  said  deftndant,  t^e  said  sum  of  — /.  above 
*^^jua!   ^ ''  y^^  ^^  ^^  defendant  (although  often  requested  so -to  do)  hath  not 
yet  paid  the  sum  of  — /.  above  demanded,  or  anj  part  thereof,  to  the 
plaintiff,  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth 
to  the  damage,  Ac. 


MltOB 

reoognU 
BOice  of 
Iml  in  er- 
ror, giTon 
in  C.  P.  at 
Lanoa«ter 
not  ttfttiiig 
tlieooiidi- 
tkM{b). 


For  tliat  whereas  the  said  defendant  heretofore,  to  wit,  at  the  session  of: 
sizes,  hoMen  at  Lancaster,  in  the  said  county  of  Lancaster,  on,  Ac.  in  the 

year  of  the  reign  of  our  lord  the  now  king,  before  Sir ,  knigfat, 

of  the  barons  of  our  said  lord  the  king,  of  bis  court  of  Exchequer,  at  West 

ster,  and  Sir ,  knight,  one  other  of  the  barpns  of  our  said  lord 

king,  of  his  said  court  of  Exchequer,  at  Westminster,  justices  of  the  said 
the  king,  at  Lancaster  aforesaid,  came  in  his  proper  person,  and  then  and 
acknowledged  that  he,  the  said  defendant,  owed  to  the  said  plaintiff — I.  of  ki 
ful  Englisn  money,  to  be  paid  to  the  said  plaintiff,  his  executors  or  assij 
and  that,  unless  he  should  do  it,  the  said  defendant  granted  that  the  said 
[  *<^479  ]  should  be  made  of  his  lands  and  chattels,  and  to  the  use  of  the  said  *pl 

levied,  as  by  the  record  of  the  said  recognizance  remaining  in  the  said  court 
our  said  lord  the  king,  before  his  justices  at  Lancaster  aforesaid,  and  which 
still  in  full  force,  more  fully  appears ;  yet  the  said  defendant,  (although  of 
requested  so  to  do)  hath  not  yet  paid  the  said  sum  of  — L  above  demandi 
or  any  part  thereof,  to  the  said  plaintiff,  but  he  to  do  this  hath  hitherto  whol 
refused,  and  still  doth  refuse,  to  the  damage  of  the  said  plaintiff,  of  — L 
therefore  he  prays  relief,  A;c. 

Pledges,  ftc. 


I>ebt  on 
reoogni- 
nnee  of 


For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  came  before 

the  Honorable  Sir ,  kni^t,  one  of  the  justices  of  the  court  of  our 

baiUner-  lord  the  now  king,  of  the  bench  at  Westminster,  in  the  county  of  Middlesex, 

por  in  c.     at  his  chambers  in ,  and  acknowledged  himself  to  owe  to  the  said  plain- 

R  taken     tiff  the  Said  sum  of  £ —  to  be  levied  of  bis  lands  and  chattels,  which  said  re- 
judge  (c).  cognizance  the  said  ^justice  afterwards,  to  wit,  on,  &c.  delivered  with  his  own 
proper  hands,  in  the  said  court  of  the  bench  at  Westminster,  in  the  county  of 
Middlesex  to  be  enrolled,  and  the  same  was  then  and  there,  before  the  Right 

Honorable  Sir ,  knight,  and  his  brethren,  then  his  said  majesty's 

justice  of  the  bench,  enrolled  of  record  in  the  same  court,  as  by  the  record 
thereof  remaining  in  the  same  court  manifestly  appears ;  vet  the  said  defendant 
(although  oflen  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ — 
or  any  part  thereof,  to  the  said  plaintiff;  but  the  said  defendant  to  pay  the 
same,  or  any  part  thereof,  hath  hitherto  wholly  refused,  and  stilNoth  refuse. 
To  the  damage,  &c. 

Mw^amoe  ^^^  ^'^^^  whereas  the  defendant  heretofore  (rf),  to  wit,  on,  Ac.  in  [Michael- 
of  bail  in  ™a8]  Term,  In  the  [first]  year  of  the  reign  of  our  lord  the  king,  before  the 
error  from  king  himself,  at  Westminster,  in  his  proper  person,  and  according  to  the  form 

ST.  B.  or 


Exche- 
quer. 


(b)  Where  the  condition  is  not  incorporftted 
in  the  recognizance,  it  is  not  necessary  to  set 
it  ont  in  the  declaration,  or  geire  faciat.  See 
Barnes,  98,  889;  WiUes.  18;  Tidd's  Prac  9th 
edit  1151.    See  form,  2  Mod.  Ent  248. 

<c)Wme8,l&  See  set. /a.  Ttdd*s  Forms, 
499,  6th  edit. 

id)  If  the  leoogniiaiioe  be  taken  befbre  a 


Judge  at  Chambers,  and  it  appears  so  onihe 
entiT  of  recognizances,*  here  insert  *'  to  wit, 
on,  sa  A.  D.  came  before  Sir  J.  L.  knight, 
then  and  still  being  one  of  the  justices  of  our 
said  lord  the  king,  before  the  kin^  himself,  at 
his  chambers,  situate  and  being  in  Seneant's 
Inn,  Chancery-lane,  in  the  ^tj  of  Leiidsii«  k 
his  proper  person,  kc" 


ON  SBCOKDa. 
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Statute  in  sach  case  made  and  pioyided,  acknowledged  himaelf  to  owe  to  o' 
^ttid  plaintiff  the  said  sum  of  [£200]  above  demajQded,  to  be  paid  to  the  ^^^[^ 
;  plaintiff,  liis  execators  or  aaaigns ;  and  unless  he  should  do  so,  die  said  de- 
gnnted  and  agreed  that  the  said  sum  of  [j£200]  should  -be  made  of 
and  chattels,  and  levied  to  the  use  of  the  said  plaintiff,  upon  condition, 
less,  reciting  that  the  said  plaintiff  then  lately  in  the  court  of  our  said 
I  the  king,  hefiure  the  king  liimself,  the  said  court  then  and  still'  being  at 
iter,  in  the  county  of  Middlesex,  by  bill,  without  the  writ  of  our  said 
itheking,  and  by  the  judgment  of  the  same  court,  recovered  against  one  J. 
[JCIOO]  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
of  certain  promises  and  undertakings  [or,  if  in  debt,  aUer  the 
accordinffly,  see  forms  in  debt,  post,  484,]  before  then  made  by  the 
[.  M. ;  to  die  said  plaintiff,  as  for  his  costs  and  charges  by  the  said  plain- 
that  suit  in  that  behalf  expended,  whereof  the  said  J.  M.  had  been  con- 
m  appeared  of  record  in  the  said  court  of  our  said  lord  the  king,  be- 
himself,  at  Westminster,  and  also  reciting  that  the  said  J.  M. 
^Dght  a  writ  of  error  upon  the  judgment  aforesaid,  returnable  before  the 
rfoor  brd  the  kins  of  Common  Bench  and  barons  of  our  said  lord  the 
Exchequer,  of  4he  decree  of  the  court  in  our  said  lord  the  king's  Ex- 
Chamber,  at  Westminster,  on,  &c.  And  if  therefore  the  said  J.  M. 
prosecute  the  said  writ  of  error  with  effect,  and  should  pay  and  sat- 
[ihe  plaintiff  if  the  said  judgment  should  be  affirmed,  or  the  said  writ 
be  discontinued  on  his  default,  or  he  should  be  nonsuited  therein, 
the  damages,  costs,  and  charges  aforesaid  adjudged  upon  the  said 
snt,  as  well  as  such  costs  and  charges,  and  damages,  as  should  be 
to  the  said  plaintiff  for  the  delay  of  execution  of  the  judgment  afore- 
r  pretext  of  presenting  the  said  writ  of  error,  then  that  recognizance 
be  Toid,  or  else  to  be  and  remain  in  full  force  and  Virtue  (a)  aa 
record  of  the  said  recognizance  now  remaining  in  the  said  court 
>aid  lord  the  king,  before  the  king  himself,  more  fully  appears,  and 
were  thereupon  had  upon  the  said  writ  of  error  in  the  said 
£]^chequer  Chamber,  before  the  justices  of  the  Common  Bench, 

)ns  of  the  exchequer  aforesaid,  that  afterwards,  ko,  on,  &c.  in  n 

i  the year  of  the  reign  aforesaid,  the  judgment  was  in  all  things 

and  £17.  lOs,  were  then  and  there,  in  and  by  the  said  court  of  Ex- 
Chamber,  adjudged  to  the  said  plaintiff,  according  to  the  form  of 
te  in  such  case  made  and  provided,   for  his  damages,  costs,  and 
vhich  he  had  sustained  and  expended  by  reason  of  the  delay  of  the 
of  the  judgment  aforesaid,  in  pretence  of  prosecuting  the  said  writ 
as  by  the  record  and  proceedings  thereof,  remitted  by  the  said  jus- 
barons,  from  the  said  court  of  Exchequer  Chamber  into  the  said 
of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  afore- 
te  the  form  of  the  statute  in  such  case  made  and  provided,  and 
ining  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
at  Westmipster  aforesaid,  more  fully  appears ;  nevertheless  the  said 
'^  not  as  yet  paid  to  the  said  plaintiff  the  damages,  costs,  and  charges, 


iiod 


kieoording 


befcre  t  Judge  at  Chamben,  here  in- 
'U  aud  leoognuaoce  the  sud  Sir  K., 
^  iMing  such  jostioe  as  afbreeaid,  a^ 
~  &e.  on,  &c.  next,  after  three  weeks, 
*  with  hii  olm  proper  hands  in 
Mvtof  our  lord  the  king  himadf,  at 


Weetminster,  &c.  to  be  enrolled,  and  the  same 
was  then  and  there,  before  Sir  C.  A.  and  his 
brethren,  then  his  majesty's  jusUoes  of  the 
same  court  of  our  lord  the  king,  before  the 
lun^  himself,  enrolled  of  record  in  the  sama 
court,  &c.  at  Westminster,  &c.'* 


\ 
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OK  BKoo-  80  as  aforesaid  adjudged  upon  the  said  first  mentioned  judgment,  or  the 
"(»bail!  ^^^^^  costs,  and  charges  aforesaid,  so  awarded  as  aforesaid,  or  any  part  tberei£ 
and  as  well  the  said  recognizance  as  the  said  seyeral  judgments,  still  are  wm 
remain  in  full  force,  vigor,  and  effect,  and  not  in  any  respect  annulled,  din- 
charged,  paid  off,  satisfied,  or  made  void ;  and  the  said  plaintiff  hath  not  ai 
yet  obtained  any  satisfaction  of  or  upon  the  said  judgments,  or  either  cl  then, 
whereby,  and  according  to  the  force,  form,  and  effect  of  the  said  recognixanoe, 
an  action  hath  accrued  to  the  said  plaintiffs  to  demand,  &c, — [Conclude  at 
usual^  adding  the  usual  breach^  as  atUe.] 


On  a  re-  For  that  the  said  defendant  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue) 
^^"^^  in  his  proper  person  before  one  £.  F.  then  and  there  being  a  commiasicMier, 
tan  a  com-  duly  appointed  and  empowered  (ff)  by  the  justices  of  our  lord  the  king,  of 
miarioner  the  bcncn  at  Westminster,  in  the  county  of  Middlesex,  to  take  and  receive  all 
^  ^        and  every  such  recognizance  or  recognizances,  of  bail  or  bails,  in  and  tor  the 

where  the   said  county  of as  any  person  or  persons  should  be  willing  to  acknowledge 

plaintiff      or  make  before  him,  in  any  action  or  suit  depending  in  the  said  court  of  our 
•ud**'*ent    ^*^  ^^^^  *^®  ^^^8»  ^f  ^^^  bench  at  Westminster,  according  to  the  form  of  the 
in  MMunp-  Statute  (A)  in  such  case  made  and  provided,  and  then  and  there,  to  wit,  on, 
mi  by  orig-  &c.  aforesaid,  at  &c.  {venue)  aforesaid,  before  the  said  E.  F.  so  being  sudi 
"^  C/)-    commissioner  as  afoi-esaid,  became  pledge  and  bail  for  oneG.  H.  and  then  and 
there  acknowledged  himself  to  owe  to  the  said  plaintiff  the  sum  of  £ —  which 
said  sum  of  JL —  the  said  defendant  for  himself  and  his  heirs,  did  grant  should 
be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiC 
upon  condition  that,  if  judgment  should  happen  to  ))e  given  for  the  said  plain- 
tiff against  the  said  G.  H.  in  the  said  court  of  our  lord  the  king,  of  the  bench 
[  ^80  ]  at  Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the  case  ^pon  prom- 
ises, to  the  damage  of  the  said  plaintiff  of  £ —  then    the  said  G.  H.  should 
^  satisfy  all  such  damages  as  should  be  adjudged  to  the  said  plaintiff  against 

the  said  G.  H.  in  the  said  court,  or  should  render  his  body  on  that  occasion 
to  his  majesty's  prison  of  the  Fleet,  which  said  recognizance,  afterwards,  to 
wit,  on,  &c.  to  wit,  at,  &c.  {venue)  aforesaid,  in,  &c.  aforesaid^  was  duly 
transmitteil  by  the  said  E.  F.  so  being  such  commissioner  as  aforesaid,  to 

and  filed  with  the  honorable then  and  still  being  one  of  the  justices  of 

the  court  of  our  said  lord  the  king,  of  the  bench,  to  wit,  at  his  chambers  in 
Sergeant's  Inn,  Chancery-lane.  London,  and  was,  by  him  the  said  justice, 

afterwards,  to  wit,  on,  Ac.  aforesaid,  in term,  m  the year  of  the 

reign,  <&c.  brought  into  the  said  court  of  our  said  lord  the  king,  of  the  bench 
at  Westminster  aforesaid,  to  be  enrolled  and  recorded,  and  thereupon  the  said 
recognizance,  at  the  request  of  the  said  plaintiff  was  then  and  there  duly  en> 
rolled  and  recorded  in  the  said  court,  as  by  the  record  thereof,  still  remaining 
in  the  said  court  of  the  bench  at  Westminster  aforesaid,  more  fully  appears. 

And  althmigh  the  said  plaintiff  afterwards,  to  wit,  in  the  Term  of in 

the year  of  the  reign,  &c.  in  the  said  court  of  our  said  lord  the  king, 

of  the  bench  at  Westminster  aforesaid,  in  the  county  of  M,  by  the  considera- 
tion of  the  same  court  recovered  against  the  said  G.  H.  in  the  said  plea  of 

• 

(/)  See  1  Wentw.  58.    As  to  venue,  see  2  to  take  reoogniianoea  *  for  the  oonnty  of  Diir- 

J.  B.  Moore,  06;  8  Taunt.  171,  S.  C.  ham,"  wae  hdd  eaffieient,  of  comminlonen 

{g)  In  an  action  on  a  recognixanoe  of  baU  haTing  authority,  2  J.  B.  Moore,  66;  8  Taunt 

taken  before  a  commiasioner  at  Durham,  an  171,  S.  C. 
averment  that  it  was  taken  •*  before  G.  H.  then         (A)  4  W.  &.  M.  e.  4. 
and  there  being  a  oomminioner  dulj  appointed 
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lAadh,  in  and  by  tlie  flaid  court,  was  adjudged  to  th#  said  ptaintifffbr 
dsmsges  which  he  had  sastained,  as  well  by  reason  of  the  not  perfonning 
promises  and  undertakings  made  by  the  said  G.  H.  and  not  performed, 
^6r  hjs  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
the  said  G.  H.  was  convicted,  as  by  the  record  and  proceedings  there- 
ranaining  in  the  said  court  of  our  said  lord  the  king,  of  the  bench  at  West- 
er more  fully  appears ;  yet  the  said  G.  H.  (aHhou^  often  requested  so 
do)  hath  not  aa  yet  paid  or  satisfied  the  said  damages  aforesaid  so  as  afore* 
'  reoorered,  or  any  part  thereof,  to  the  said  plaintiff,  nor  rendered  him-- 
on  that  occasion  to  his  majesty's  said  prison  of  the  Fleet,  according  to 
firm  aod  efibct  of  the  said  recognizance,  nor  has  he  made  any  satisfaction 
'HH)  said  judgment ;  and,  as  well  the  said  recognizance  as  the  said  judg- 
still  remain  in  fall  force  and  effect,  in  no  wise  reversed,- set  aside,  or 
rise  satisfied  or  vacated ;  of  all  which  said  premises  the  said  defendant 
rards,  to  wit,  on,  &c:  at  A;c.   {venue)  had  notice,  whereby,  Ice, — [Ac- 
^wretfit,  ^,  as  usuaL} 
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♦n.    ON  JUDGMENTS, 

5x,  (to  wit.)  (Ar)  A.  B.  complains  of  C.  D.  &c. — [CoTfwiencemerU 
tj  antCj  884,  n.  and  proceed  asfoOaws :]  For  that  whereas  the  said  plain- 

stofore,  to  wit,  in Term  (/)  in  the  year  of  the  reign  of  our  lord  the 

'long,  in  the  court  of  our  said  lord  the  king,  before  the  King  Himself,  at 
dnster,  in  the  eounty  of  Middlesex,  [or  /JT  in  C.  P.  say  "  before  the 

Sir  — — ,  Knt.  and  his  companions,  then  and  still  being  his 

's  Justices  of  the  Bench  here,  to  wit,  at  Westminster,  in  the  county 
']  [or,  if  in  the  Exchequer  ^  say  "in  the  court  of  our  said  lord 
[,  before  the  barons  of  his  Exchequer,  *at  Westminster,  in  the  county 
lesex,''  (m)  by  the  consideration  and  judgment  of  the  said  court,  re- 
against  the  said  defendant  ^^^the  said  sum  of  — I:  (n)  above  demanded, 
in  and  by  the  said  court  were  then  and  there  adjudged  to  the  said  plain- 


[♦482  ] 

ON  JUDO- 
MENT8. 

Declara< 
tion  on  a 
final  jadg- 
ment,  in 
K.  B.  or 
C.  P.  or 
Exche- 
quer, in 
assumpsit 

[  *483  ] 


Ml  fies-  IB  iht  BQperior  courts  on  a 
it  obtained  in  the  inferior  courts,  and 
[HTM,  Oilb.  Debt,  892,  8.  The  courts, 
>v»  disoourage  actiomf  of  debt  on  judg- 
rii  iUd.  and  by  44  Geo.  8;  c.  4(s  s.  4, 
in  saeh  actios  is  net  entitled  to 
rVksB  the  court  will  make  an  order  for 
inrpose.  If  defendant,  howeTer,  ha- 
•f  a]^]jing  to  the  court  to  stay  the 
"  101,  plead  nul  iul  record,  or  the  like, 
r,  the  pbBAtifP   otrgbt  to  have  bis- 

ifiiimt  264     '^^  i^  ^^  ^^^  ^^^ 
to  actions  on*  judgments  of  ponsuitor 
14  Sast,  a4d.     No  aetion  lies  on 
it  if  defendant  has  been  once  taken 
la  exeea'^oii  on  it,  and  this  al- 
I  disebarged  with  pUiintiff  's  concurrence^ 
'  420;  5  M.   &  S.  108;  2  East,  218. 
'tb»  jadgmtnt  is  no  ground  of  objeo- 
an  action  upon  it,  2  Lev.  161.     Ais  to 
'    ition  in  general,  Qilb.  Debt/ 412, 
Cdol  Dig.  Plead.  2  W.   12;  1  Saun.  92, 

^L.  n.  46 


B.  2,  829,  n.  1,  2,  8.  Ante,  toL  L  Index* 
tit  Pebt;  Selwin,  N.  P.  tit.  Debt  Seelbrms, 
Morg.  641.  668;  1  Rich.  C.  P.  203,  440, 
post,  •^ 

(Ar)  The  Tenue  is  local,  and  most  be  where 
the  record  iq,  which  is  now  always  in  Middle* 
sex,  Gilb.  Debt.  41 S;  Ante,  toI.  i  Index,  tit 
Venue. 

{I)  The  Term  and  parties,  and  the  sum  re- 
coYered,  must  be  shown.  Com.  Dig.  pleader, 
2  W.  12.  As  to  pleading  a  judgment  in  an  in- 
ferior court,  Id.  ibid.  1  Saund.  22,  n.  2;  Ante, 
Tol.  i.  Index,  tit.  Declaration. 

(m)  What  a  variance  in  this,  see  ante,  417, 
notes  (t)  {k). 

(n)  A  variance  in  the  sum  would  be  fatal. 
Where  there  was  a  judgment  for  888^.  Oa.  1^ 
and  debt  was  brought  on  it,  stating  the  judg- 
ment was  for  8382.  omitting  the  penny,  it  was 
held  a  variance,  and  that  it  could  not.be  cured 
by  a  remittitur  of  the  penny.    2  Stia.  1171. 


488  DB0LAEATION8  IN   DBBT. 

^'"'^^  tiff (o)  for  hifl  damages,  which  he  had  sustained  as  well  by  reaacm  of  llie  noft- 
performance  by  the  said  defendant  of  certain  promises  and  undertakings  (p), 
then  lately  made  by  the  said  defendant  to  the  said  plaintiff,  as  for  his  costs  anl 
charges,  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  deCsa- 
dant  was  convicted  as  by  the  record  and  proceedings  thereof,  remaining  in  tht 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C  P. 
say  *^of  the  Bench  aforesaid,  at  Westminster  aforesaid,'^']  [or,  if  in  the  Ex- 
chemer,  say  ^^  of  our  said  lord  the  king,  before  the  Barons  of  his  Exchequer, 
at  Westminster  aforesaid,"]  more  fully  appears  {q)  ;  which  said  judgment  still 
remains  in  full  force  and  effect  (r),  not  reversed,  satisfied,  or  otherwise  vacat- 
ed; and  the  said  plaintiff  hath  not  obtained  any  executioner  satisfSaction  of  or 
upon  the  said  judgment  so  recovered  as  aforesaid ;  whereby  an  action  hath  ao- 
crued  to  the  said  plaintiff  to  demand  and  have,  of  and  fix>m  the  said  defendant 
the  said  sum  of — /.  above  demanded;  yet,  &c. — [Cofidusian  as  anle^  887, 
and  insert  damages  sufficient  to  cover  interest^  ^-c.  J 

[  *484  ]      *[i45  in  the  last  /orwi,  as  far  as  the  ^jXmd  then  proceed  as  follows:'] — 

The  like      As  well  a  certain  debt  of—/,  as  also  — /•  which  in  and  by  the  said  court  of 

ment  Ltt^"  Our  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C.  P.  *'  which  in 

dgbt  («).     &nd  by  the  said  court  of  our  said  lord  the  king  of  the  bench,"]  were  then  and 

there  adjudged  to  the  said  plaintiff  for  his  damages  which  he  had  sustained,  as 

well  by  reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  by 

him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was 

convicted,  as  by  the  record,  &o.     [As  in  the  last  precedent  to  the  end.] 

On  judg.  [Same  as  theform^  ante,  488,  to  the  *,  and  then  proceed  as  follows:] — 
d«^dant  ^^^  *^™  ^^  — '"  *^^®  demanded,  which  in  and  by  the  said  court  of  our  said 
on  verdict,  lord  the  king,  before  the  king  himself,  were  adjud^  to  the  said  plaintiff,  ai>d 
with  his  assent  for  his  costs  and  charges  by  him  laid  out  and  expended  in  and 
about  his  defence  of  a  certain  action  of  trespass  on  the  case  on  promises  [or, 
as  the  action  is]  then  lately  prosecuted  in  the  said  court  by  the  said  defend- 
ant against  the  said  plaintiff,  whereof  the  said  defendant  was  convicted,  as  by 
the  record,  &c.     [&ime  as  the  precedent ^  ante,  483,  to  the  end.] 

The  like  [For  the  description  of  a  fuclffment  of  non  pros — for  not  entering  the 

fadS'****'  iesue — or  cts  in  case  of  a  nonsuit, — or  a  nonsuit  see  TUkPs  forms,  6th 
m«t8.        edit.  169,  291,  814,  809.     7  Wentw,  120.] 

Onftjudg.  Middlesex,  (to  wit.)  John  Drake  was  summoned  to  answer  J.  W.  of  a 
oo^^edTby  P^®*  ^^**'  ^®  render,  &c.  {as  usual  in  debt).  For  that  whereas  the  said  plain- 
bill  in  K.    tiff,  heretofore,  to  wit,  in Term,  in  the  .       year  of  the  reign  of  our 

B.  when 

defendant        ^^^  ffji^  Jadnnent  mnet  be  eet  ibrth  ftoenntte-  '*  promiMS  and  nndertakings,"  my  **  promiae 

was  lued      ]y^  g^^  g^  varianoe  would  be  flttal.    If  the  aural  undertaking,"  otherwise  there  would  be  a 

^  *             putties*  names  be  misplaced,  &c.  it  would  be  varianoe,  see  6  B.   &   Ores.  889;  Stra.    892L 

_7i^          bad,  7  Taunt.  271.     8ed  guare,  that  was  a  2  Stark.  7. 

decision  in  a  sham  plea,  and  see  as  to  misno-  {q)  This  is  neoeesarjr,  see  ante,  476,  n.  (t) ; 

mer  of  parties,  1  Roll.  764,  1.  40;   7  T.  B.  Co.  Lit.  803  a;  1  Lord  Raym.  85;  8  8«]k. 

447;  See  fbrm,  post,  484,  where  a  defendant  566.    HoweTer  the  omission  is  only  canae  ftr 

was  sued  in  the  nrst  action  by  a  wrong  name,  special  demurrer,  11  East,  665. 

(  p)  If  the  judgment  was  on  one  count  only  (r)   As  to  this  aUee^on,  sse  Ooul   B^. 

(as  is  usual  where  the  action  is  on  a  bill  of  ex-  Pleader,  2  W.   12.     U  it  not  nenrnmiji.  1 

change  or  a  promissory  note,  and  there  is  a  Saund.  880,  n.  4. 

reftrenoe  to  the  Master  or  Prothonotaiy  on  a  (a)  l2  Mall.  186. 

Judgment  by  deikult,)  insteed  of  the  words 


ON  SPECIALTIES. 


ASIA, 


M  the  now  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  him-  <»  «"»- 
at  Westminster,  m  the  county  of  Middlesex,  by  the  said  consideration  and     *"""• 
ent  of  the  said  court  recovered  against  the  said  defendant  (by  the  name 
harles  Drach)  the  sum  of — I  for  his  damage  which  he  had  sustained  as 
]]  by  reason  of  his  not  performing  certain  promises  and  undertakings  [or, 

Kin  debt,  see  the  form,  supra]  then  lately  made  to  the  said  plaintiff  as  for 
I  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
said  defendant  was  convicted  by  the  name  of  Charles  Drach,  as  bv  the  re- 
and  proceedings  thereof,  and  still  remaining  in  the  said  court  of  our  said 
the  king,  before  the  king  himself,  to  wit,  at  Westminster  aforesaid,  more 
\j  appears ;  which  said  judgment  still  remains  in  full  force  and  effect,  not  in 
▼ise  reversed,  satisfied,  or  vacated,  and  the  said  plaintiff  hath  not  obtain* 
any  execution  of  or  upon  the  said  judgment,  for  the  damages  (or,  ^^  debt 
damages")  aforesaid,  with  this  that  the  said  plaintiff  will  verify  that  the 
John  Drake  (the  now  defendant)  and  the  said  Charles  Drach,  against 
Uiesaid  damages-^or,  '^  debt  and  damages")  were  so  recovered  as  afore- 
,  were  and  are  one  and  the  same  person ;  and  not  other  or  different  per- 
,  whereby  an  action,  &c.  yet,  &c.  to  the  damage,  &c. 

For  that  whereas  the  said  E.  F.  in  his  life-time,  in Term,  in  the Debt  hj 

of  the  reign  of  our  lord  the  now  king,  before  the  Right  honorable  Sir  ^«>n  ^ 

—  knt.  and  his  companions,  then  his  Majesty's  justices  of  the  hench<2^^^ 
J,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  by  the  considera-  trix, 

and  judgment  of  the  said  court,  recovered  against  the  said  G.  H.  in  his  J*"*^ 
■time,  [here  state  the  judgment,  which,  if  in  assumpsit,  will  be  «^ />^e°iSo 
fomi,  ante,  483,  or  if  in  debt,  thus:]  as  well  a  certain  debt  of  £ —  as  waa  also 

-  shillings,'  which,  in  and  by  the  said  court  of  our  said  lord  the  king  »»  admin, 
the  bench,  were  then  and  there  adjudged  to  the  said  R  R  for  his  damages,  ^^  wL. 
ieh  he  had  sustained  as  well- by  reason  of  the  detention  of  the  said  debt,  as  ment 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  against 

the  said  G.  H.  was  convicted,  as  by  the  record  and  proceedings  ^^Jjj*]« 

>f  remaining  in  the  said  court  of  our  lord  the  king  of  the  bench  afore-  Kirt  faci- 

\  at  Westminster  aforesaid,  more  folly  appears.     And  .thereupon  after-  J?  ■'^K^- 

j,  and  after  the  death  of  the  said  E.  R  and  G.  H.  that  is  to  say,  in  —     **^'" " 

\,  in  the year  of  the  reign  of  our  said  lord  the  king,  it  was  consid-  \t), 

and  adjudged  in  and  by  the  said  court  9f  said  lord  the  king  of  the  bench, 

re  Sir knt.  and  others,  his  companions  of  the  bench,  then  his 

majesty's  justices  of  the  bench  here,  to  wit,  at  Westminster  aforesaid, 

the  county  aforesaid,  that  the  said  A.  and  B.  adminstratrix  as  aforesaid, 

lid  have  execution  against  the  said  G.  and  D.  administratrix  as  aforesaid, 

die  debt  and  damages  [or,  if  in  assumpsit,  say  '^damages"]  aforesaid,  to 


ting  a  <ie- 
vattavU 


to  See  other  forms.  Mora.  Prae,  566,  563; 

Tcntv.  88.  112;    8  T.  R.  686;  8  East,  8. 

•etion  of  debt  on  a  judgment  snggesting  a 

wit  urns  introdnoed  instead  of  the  pro- 

\j  aeire  JUri  inquiry,  and  it  is  now 

adopted.     2  Sid.    102,   3;  1  Saund. 

'  ft.    This  action  will  not  lie  without  a  Judg- 

prerioasly   obtained,   see  Carter,  2;  1 

821.    The  executor  is  precluded  fh>m 

up  that  he  had  not  assets,  unless  he 

pltne  adminisiravii  to  the.  original 

or  admitted  assets,  to  a  certain  extent, 

rtiu  ultra,  &c.  8  T.  K  685,  689;  1  Salk. 


810;  8  East,  2;  the  action  may  be  brought 
without  any  writ  of  fieri  faciat  first  talcen 
odt  1  Sid,  879.  The  law  upon  this  subject 
is  collected  by  Mr.  Sergeant  Williams,  1 
Saund.  219.  The  executor  may  be  charged  in 
the  debet  and  detinet,  I  Saund.  216;  1  Bol. 
Ab.  608,  8.  24,  5,  29,  but  the  plaintifif  may 
waive  that  right,  and  sue  the  executor  in  the 
detinet  only,  8  East,  6.  The  issue  upon  non 
detinet,  lies  upon  the  defendant  to  prove  the 
due  administration  of  assets,  8  East,  2.  The 
defendant  may  plead  not  guilty,  or  non  debits 
2  T.  E.  462. 
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be  levied  of  the  goods  and  ohatteh,  vhich  were  of  the  said  G.  H.  at  the 
of  hJB  death,  in  me  hands  of  the  Bald  D.  administiatrix  as  aforesaid,  bete 
her  intermarriage  with  the  said  C.  to  be  administered,  or  in  the  hands  of  tha 
aaid  C.  D.  in  right  of  the  said  D.  as  such  administratrix,  since  her  intermar- 
riage, to  be  administered  by  the  default  of  the  said  C.  and  D.  his  wi&, 
administratrix  as  aforesaid,  as  by  the  record  and  proceedings  thereof^  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  of  the  bez^  aforesaid,  nxxe 
fullv  am)ears,  which  said  judj^nents  still  remain  in  full  force  and  e%ct,  noi 
in  the  least  reversed,  annulled,  set  aside,  or  satisfied.  And  the  said  plaintifi 
in  fact  say,  that  the  time  of  the  said  award  of  the  said  execution  as  aforesaid, 
to  wit,  on,  &c;  to  wit,  at,  &c.  (venue)  aforesaid,  divers  goods  and  chattels, 
which  were  of  the  said  6.  H.  at  the  time  of  his  death  of  great  value,  to  wit 
of  the  value  of  the  debt  and  damages  [or,  if  in  assumpsU,  say  ^'dafliages"] 
aforesaid,  in  form  aforesaid  recovered,  had  come  to  the  hands  "of  D.  as  admizi- 
istratrix  as  aforesaid  to  be  administered ;  and  which  said  goods  and  cfaatteb 
the  said  C.  and  D.  administratrix  as  aforesaid,  aflerwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  eloigned  {u)  wasted, 
and  converted  and  disposed  of  to  their  own  use ;  whereby  an  acticMi  hatli 
accrued  to  the  said  A.  and  B.  as  administratrix  as  aforesaid,  to  demand  and 

have  of  and  from  the  said the  sum  of  £ —  above  demanded,  yet  neither 

[  *486  ]  the  '^'said  A.  nor  the  said  B.  (although  often  requested  so  to  do)  have  as  yet 

paid  the  said  sum  of  £ — ,  or  any  part  thereof)  to  the  said  B.  before  her  ^ 

intermarriage  (to  which  said  B.  after  the  death  of  the  said  E.  E.  and  befen 

her  marriage  with  the  said  A.  B#  to  wit,  on,  &o.  {dale  of  grant)  at,  &e. 

^^.^^     {venue)  aforesaid,  administration  of  all  and  siogular  the  goods,  chattels,  and 

Xx!S^ifi^    credits,  which  were  of  the  said  £.  F.  deceased,  at  the  time  of  his  death,  wiio 

died  intestate,  by by  Divine  Providence,  Archbishc^  of  Canterbury, 

and  primate  of  all  England,  in  due  form  of  law,  was  granted),  or  to  the  said 
plainti£EB  since  their  intermarriage,  or  any  or  either  of  them,  but  they  to  do 
this  have  hitherto  wholly  refused,  and  the  said  C.  and  D.  administratrix  aa 
aforesaid,  still  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  aad 
B.  administratrix  as  aforesaid ;  whereof  the  said  A.  and  B.  as  administratriz 
as  aforesaid,  say  that  they  are  iiyured,  and  have  sustained  damage  to  tbe 
amount  of  — /.  and  therefore  they  bring  their  suit,  &c. ;  and  the  said  plain- 
tiffs brings  into  court  here  the  letters  of  administration  of  the  said  archbishop, 
which  give  sufficient  evidence  to  the  said  court  here  of  the  grant  of  the 
administration  to  the  said  B.  £he  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentioned, 
&c. 

On  a  judg.      For  that  whereas  the  said  plaintiff  heretofore,  that  is  to  say,  in Term. 

™^"i?^     in  the year  of  the  reign  of  our  lord  the  now  king  (a:),  in  his  majesty's 

^ITcoart    <^^^}  before  the  barons  of  the  Exchequer,  holden  at  the  king's  courts,  Dub- 
of  Excbe-   lin,  in  the  Elingdom  of  Ireland,  to  wit,  at  Westminster,  in  the  county  of 

oner  or  C. 

P.  in  Ir». 

laDd(io).  (v)    Ab  to  this  averment,  see  1  Sannd.  assumpait,  see  ante,  24S.  n ;  8  Tkimt  85. 

^7.  (jc)  If  in  C.  P.  saj,  "in  the  court  of  our 
(to)  An  Irish  Jndgment,  whether  before  or  said  lord  the  king,  of  his  common  bench  of 
since  the  Union,  is  not  matter  of  record.  4  his  kingdom  of  Lreland,  holden  at  t)w  king's 
B  &  0.  411,  and  cases  there  cited,  and  see  court  in  the  city  of  Dublin,  in  and  for  theasid 
notes,  ante,  284  a,  414.  It  is  best  to  declare  kingdom  of  Irehind,  to  wit,  at,  &c.  in,  ftc.  be- 
in  assumpsit  when  the  original  consideration  Ibre,  &c.  and  his  brothers,  then  hia  maj^'f 
ibr  the  ludgment  cannot  Iw  stated  in  an  ac-  Justices  of  the  bench  afbresaid,  by  tiie  consim- 
tion  of  debt,  and  that  plaintiff  may  deolaiv  in  ration  and  judgment,  &c 
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iJidcUeflez,  by  the  consideration  and  judgment  of  the  same  oourt^  recovered  ^^^J^ 
fljgjKAnBX  the  ^d  defendant  as  well  a  certain  debt,  of  — L  sterling  monej 
•c  the  kingdom  of  Ireland,  "^as  also  £ —  of  like  sterling  money,  which  were 
tben  and  there  in  and  by  the  said  court  adjudged  to  the  said  plaintiff,  and 
vith  his  assent  for  his  oaxooi^ges  occasioned  by  detaining  th&t  debt,  whereof 
the  said  defiant  was  convicted,  as  by  the  record  and  proceedings  thereof, 
i^emaining  in  the  said  court,  before  the  said  barons  of  the  exchequer  af(»«- 
Baid,  may  more  fully  appear,  which  said  judgment  still  remains  in  the  said 
eoart  in  its  full  force  and  effect,  not  in  any  wise  reversed,  afmulled,  set 
aside,  paid  off,  satisfied  or  discharged.  And  the  said  plaintiff  in  fact  saith, 
that  the  debt  and  damages  aforesaid,  in  form  aforesaid  recovered,  at  the  time 
€f  the  recovery  thereof,  were,  and  from  thence  hitherto  have  been,  and  still 
are  of  gfeat  value,  to  wit,  of  the  value  of  i£ —  of  lawfiil,  &c.  to  wit,  at,  Ae. 
{venue)  aforesaid,  aad  that  the  said  plaintiff  hath  not  as  yet  obtained  eze- 
entaon  of  the  said  judgment,  whereby  an  action  hath  accrued  to  th^  said 
plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum 
of  £ — ,  parcel  of  the  said  sum  above  demanded. — [Add  caufits  on.  the  crig^ 
incU  considei^aiionj  ifUbe  the  subject  of  an  cLction  of  debt — money  coiint; — 
mecauni  stated  and  breach.] 

For  that  whereas,  b^ore  the  recovery  of  the  judgment  hereinafter  men-  By  the    / 
tioned,  in  the  ninth  year,  &c.  at  Dublin,  in  the  kingdom  of  Ireland,  to  wit,  ^°?f??  ^ 
at  Westminster,  a  certain  act  of  parliament  was  then  and  there  duly  made  j^gment 
in  and  for  the  then  kingdom  of  Ireland,  whereby  it  was,  amongst  other  b^  as- 
things,  duly  enacted,  '^  that  where  any  conusee  or  conusees  of  a  'judgment  f**^^^® 
or  judgments,  statute  staple  or  statute  merchant,  his,  her  or  their  execu-  irish^Act 
tors  or  administrators,  should  assign  the  same  to  any  person  or  persons  9  Geo.  2. 
whatsoever,  such  ccHiusee  or  conusees,  his,  her,  or  their  executors  or  admin-  ^^  ^  ^ 
istrators,  should  also  perfect  a  memorial  of  such  assignment,  under  his,  14.  [y^^ 
her,  or  their  band  and  seal,  upon  parchment  or  vellum,  attested  by  two  or 
more  credible  witnesses,  which  memorial  should  contain  the  name  or  names 
and  addition  of  the  person  or  persons  to  whom  such  judgment  or  judgments, 
statute  staple  or  statute  merchant,  should  be  assigned,  and  the  sum  or  sums 
of  money  mentioned  in  such  assignment  or  assignments,  to  be  remaining 
due  and  unsatisfied  upon  such  judgment  or  ^judgments,  statute  staple  or  [  *488  ] 
statute  merchant,  with  the  day  and  year*  when  such  assignment  or  assign- 
ments was  or  were  perfected ;  and  tJbat  one  of  the  witnesses  to  such  memo- 
rial)  who  should  be  a  witness  to  the  assignment  of  such  judgment  or  judg- 
ments, statute  staple  or  statute  merchant,  should  make  an  affidavit,  at  the 
foot  of  such  memorial,  of  the  true  perfection  of  such  assignment  and  me- 
morial, before   the  respective  officer  or  officers,  when  such  judgment  or 
judgments,  statute  staple,  or  statute  inerchant,  was,  were,  or  should  be    ' 
entered,  his,  her,  or  their  legal  deputy  or  deputies,  or  before  any  one  of  the 
jadges  of  the  four  courts -at  Dublin,  or  before  any  one  of  the  judges  of  his 
Majesty's  courts  at  Westminster,  who  were  respectively  thereby  empow- 
ered to  take  such  affidavit  or  affidavits,  which  memorial  and  affidavit  should 
be  lodged  in  the  proper  office  where  such  judgment  or  judgments,  statute 
staple  or  statute  merchant,  was,  were,  or  should  be  entered  ;  and  the  sev- 
eral officers  of  the  said  courts  were  thereby  required  to  enter  such  memorial 

(y)  Theae  statutes  are  confined  to  judgments  by  eojpiovit    The  assignee  may  sue  in  this 
tauiirj  in  his  own  name.    S  Ttant  82. 
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of  such  assignment,  statute  staple  or  statute  merchant,  in  a  roll  or  rdkj 
parchment  or  vellum,  to  be  kept  for  that  purpose  in  such  respective  oF 
offices,  where  such  judgment  or  judgments,  statute  staple  or  statute 
chant,  was,  were,  or  should  be  entered ;  and  such  officer  or  officers  was 
were  truly  required  to  indorse  on  such  assignment  or  assignments  the 
of  the  month  and  year,  and  hour  of  the  day  whereon  such  memorial  or 
morials  was  or  were  so  lodged  and  proved,  and  for  the  more  easy 
speedy  method  of  finding  such  assignment  or  assignments ;  which 
tive  officers  should  enter  the  number  and  roll  where  such  assigni 
assignments  was  or  were  registered,  at  the  foot  of  each  respective  ju( 
or  judgments,  statute  staple  or  statute  merchant,  so  assigned ;  for  all 
indorsements,  entries,   and  affidavits  upon  each  respective  memorial, 
sum  of  6^.  Sd,  should  be  paid,  and  no  more ;  and  that  from  and  after 
time  as  such  memorial  or  memoriak  of  such  assignment  or  assii^ 
should  be  entered  on  such  roll  as  aforesaid,  it  should  and  might  be 
ful  for  the  assignee  or  assignees  of  such  judgments,  statute  staple,  or 
ute  merchant,  his,  her,  or  their  executors,  administrators,  and  assignSi' 
for  no  other  person  or  persons  whatsoever,  to  revive  such  judgmc 
judgments,  statute  staple  or  statute  merchant,  from  time  to  *time,  m^ 
or  their  own  names,  and  take  out  one  or  more  execution  or  ezecuti( 
the  same,  in  the  name  or  names  of  such   assignee  or  assignees,   his, 
or  their  executors  or  administrators,  and  to  sue  forth  execution  or 
tions  thereof,  reciting  the  special  matter,  and  also  to  discharge  and 
the  same,  and  also  in  his,  her,  or  their  own  proper  name  or  names 
ter  satisfactiQn  on  the  record  of  such  judgment  or  judgments,  statuto 
pie,  or  statute  merchant,  in  as  full  and  ample  a  manner,  to   all 
and  purposes,  as  the  eonusee  or  coAusees  of  such  judgment  or  jad| 
statute  staple,  or  statute  merchant,  his,  her,  or  their  executors  or 
idtrators,  could  or  might  do ;  and  that  the  conusor  or  conusors  of 
judgment  or  judgments,  statute  staple,  or  statute   merchant,  his,  h< 
their  executors  or  administrators,  might,  upon   payment  to  such 
or  assignees,  plead  payment  speciallv  to  such  assignee  or  asaignoes 
that  such  assignee  or  assignees,  his,  her,  or  their  executors  or  adi 
tors,  might  from  time  to  time  assign  the  same  over  in  manner  afbrcsaii 
assign\nent  or  assignments  should  be  proved  and  registered  in  the 
tive  offices  in  the  manner  as  aforesaid,  and  such  assi^ee  or  assignees 
revive  or  sue  out  execution  in  his,  her,  or  their  own  name  or 
discharge  or  acknowledge  satisfaction  on  such  judgment  or  judgment 
ute  staple  or  statute  merchant,  in  manner  aforesaid,  any  Uw, 
custom  to  the  contrary  in  any  wise  notwithstanding ;  and  it  was 
provided,  that  the  conusor  or  conusors  of  such  judgment  or  jud|^ 
statute  staple,  or  statute  merchant,  his,  her,  or  their  heirs,  execat 
administrators,  should   have  the  same  remedy   and  defense,  both 
and  e<]uity,  against  the  assignee  or  assignees  of  such  judgment  or  ju<  _ 
statute  staple,  or  statute  merchant,  his,  her,  or  their  representatives, 
he,  she,  or  they  could  or  might  have  had  against  the  eonusee  or 
of  the  same.  Lis,  her,  or  their  representatives,  in  case  no  such 
ment  or  assignments  had  been  made :"     And  the  said  plaintiff  furth^ 
that  after  the  making  of  the  said  statute,  and  before  the  recovery 
judgment  hereinafter  mentioned,  to  wit,  in  the  twenty-fifth  year  (;r) 

(z)  25  Geo.  2.  0.  X4.    See  8  Taunt  83 
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of  oar  Baid  late  sovereign  lord  George  the  Second,  at  Dublin  aforesaid,   ow^po* 
die  said  then  kingdom  of  Ireland,  to  *wit,  at,  &c.  {venue)  a  certain  other     "*'"■• 
of  parliament  was  then  and  there  made,  in  and  for  the  said  kingdom  of 
^land,  whereby  it  was  amongst  other  things,  duly  enacted,  ^^  That  eyerj 
lee  or  assignees  of  every  judgmejat  (^)  or  judgments,  statute  staple, 
statute  merchant,  that  were  then  assigned  or  should  thereafter  be  assigned 
record  by  virtue  of  the  said  first-mentioned  act,  his,  her,  or  their  execu- 
I,  administrators,  or  assigns,  might  not  only  receive  such  judgment  or 
lents,  statute  or  statutes,  from  time  to  time,  in  his,  her,  or  their  own 
or  names,  and  take  out  one  or  more  execution  or  executions  thereon 
the  recovery  of  his,  her,  or  their  demands  thereon,  as  by  the  said  act, 
1^  other  things,  was  directed,  but  also  such  assignee  or  assignees  of 
judgment  or  judgments,  statute  staple,  or  statute  merchant,  then  as- 
or  thereafter  to  be  assigned,  by  virtue  of  the  said  act,  his,  her,  or 
executors,  administrators,  or  assigns,  might  bring  an  action  of  debt,  or 
"wise  proceed  or  sue  thereon,  in  his,  her,  or  their  own  name  or  names, 
be  considered,  to  all  intents  and  purposes,  in  the  place,  stead,  and  con- 
either  in  law  or  equity,  of  the  assignor  or  assignors."     And  the  said 
further  saith,  that  after  the  making  of  the  said  statute,  to  wit,  on, 
Mo  wit,  at,  &c.  (venue)  aforesaid,  the  said  defendant,  together  with  one 
7.  by  their  certain  writing  obligatory,  sealed  with  their  respective  seals, 
[l»tfing  date  the  day  and  year  last  aforesaid,  became  jointly  and  severally 
'  unto  one  G.  H.  therein  mentioned,  in  the  sum  of  — /.  of  good  and 
money  of  Great  Britain,  to  be  paid  to  the  said  G.  H.  or  his  lawful 
ej,  executors^  or  administrators ;  and  that  for  securing  the  payment  Warrant 
don  of   the  said  bond,  the  said  defendant,  together  with  the  said  o^  »ttor- 
afterwards,  to  wit,  on,  &c.  at,  &c.  executed  a  certain  warrant  of  attor-  ^^' 
M.  N.  and  N.  0.  gentlemen,  attorneys  of  his  Majesty's  court  of  Ex- 
Jrin  Ireland,  or  any  of  them  or  any  other  attorney  of  any  other  court 
'  in  Great  Britain  or  Ireland,  or  elsewhere;  these  are  to  authorize 
w  any  of  you,  to  appear  for  us,  C.  D.,  and  E.  F.  of,  &c.  or  any  or 
tof  us,  and  to  confess  one  or  more  judgment  or  judgments  as  of  any 
[«rtime  in  the  said  court  of  Exchequer,  or  of  any  other  court  of  record, 
8land,  Great  Britaiii,  or  elsewhere,  by — /  am  not  informed — He  said  [  *491  J 

'He  hcUh  acknowledged  the  action,  or  otherwise,  upon  one  or  more 
ions,  to  be  filed  a^nst  us,  or  any  or  either  of  us,  by  himself,  for  the 
St  the  suit  of  G.  H.  of,  &c.  his  executors  or  administrators,  upon  a 
[karing  date  herewith,  of,  &c.  indorsed  for  the  payment  of,  &c.  with  the 
'interest,  as  in  the  said  bond  is  mentioned,  and  for  your  or  any  of  your 
this  shall  be  your  sufficient  warrant ;  and  we  do  hereby  for  us,  our, 
^h  of  our,  heirs,  executors,  or  administrators,  jointly  and  severally 
and  empower  you  to  release  all  errors  that  may  be,  in  or  about 
and  obtaining  the  said  judgment.     And  the  said  plaintiff  further 
i^t  the  said  G.  H.  after  the  making  of  the  said  Statute,  and  after  the 
of  the  said  writing  obligatory,  &nd  the  said  warrant  of  attorney,  to 
Trini^  Term,  in  the  42d  year,  &c.  before,  &c.  and  his  brethren,  jus- 
our  said  lord  the  king,  ox  his  common  bench  of  his  kingdom  of  Ire- 
[sader  and  by  virtue  of  the  said  warrant  of  attorney,  impleaded  the  said 
It  in  a  certain  plea  of  debt  upon  the  said  writing  obligatory  in  the 

Lt  of  attorney  mentioned,  the  same  being  the  said  writing  obliga- 

• 

(ft)  Hob  prorincm  ii  oonilned  to  judigments  obtained  by  cofftiovU.    3  Taunt.  82. 
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oji  4inHi-  toiT  00  made  as  aforesaid,  and  that  one  G.  H.  under  and  by  virtae  of  tb 
^^'^^  said  warrant  of  attomej,  as  the  attorney  of  and  for  the  said  defendant,  dal^ 
appeared  to  the  said  action  in  the  9aid  court,  and  the  said  defendant,  by  tb 
last-mentiohed  6.  H.  his  attorney,  come  and  defended  the  wrong  and  injnix 
when,  &c.  and  so  forth,  and  said  he  oould  not  deny  the  said  action  of  the  aol 
O.  H.  the  said  connaee,  nor  but  that  he  owed  him  the  aforesaid  som  of,  fta 
in  manner  and  form  as  the  said  6.  H.  the  said  conusee,  had  declared  aamA 
him ;  therefore  it  was  considered  that  the  said  G.  H.  the  conusee  shouM  le- 
coTer  against  the  said  defendant  his  debt  and  his  damages,  by  reaacm  of  fhe 
detaining  his  said  debt,  to  wit,  — I.  adjudged  to  the  said  G.  U.  the  conusee^ 
by  the  said  court,  at  his  request,  whereof  the  said  defendant  was  oonTictei'^ 
as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  court,  befim 
his  said  Majesty's  justices  of  the  bench  aforesaid,  more  fally  appears  (i); 
by  means  of  which  said  seveinl  premises,  the  said  G.  H.  became  and  was  tk 
conusee  of  the  said  judgment,  which  said  judgment  still  remains  in  the  bbH 

t*492 1  ^^^^  ^^  fuU  force  and  effect,  not  in  any  *wise  reversed,  annulled,  set  aade, 
dentoro  paid  off,  satisfied  or  discharged.  And  whereas  also  afterwards,  and  after  tfae 
Mnipukg  recdvery  of  the  said  judgment,  in  his  said  Majesty's  court  of  tfa£  bench  albre- 
m«it*^^'  ®*^»  ^  ^^^  ^^  kingdom  of  Ireland,  to  wit,  on,  &a  at,  &c.  {venue)  bj  s 
certain  indenture  bearing  date,  on,  &o.  made  between  one  B.  G.  of  tJie  &st 
part,  one  P.  Q.  of  the  second  part,  the  said  G.  H.  of  the  third  part,  and  the 
said  A.  B.  of  the  fourth  part,  which  said  indenture,  sealed  with  the  seal  of 
the  said  G.  H.  the  said  plaintiff  now  brings  here  into  court,  the  date  whopsof 
is  the  day  and  year  last  above  mentioned,  the  said  G.  H.  the  conuflee  of  the 
said  judgment  as  aforesaid,  for  the  considerations  therein  psentioned,  did  bar- 
^n,  sell,  assign,  transfer,  and  make  over  unto  the  said  plaintiff  the  said 
judgment  debts,  and  all  the  money  then  due  or  forever  ther^eifter  to  grow  doe 
thereon,  for  principal,  interest,  and  costs,  to  have  and  to  hold  the  same  unto 
the  said  A.  B.  his  executor,  administrator,  or  assigns,  as  his  and  their  ova 
proper  goods  and  chattels  for  ever,  as  by  the  said  indentua?e,  referaice,  Jrc. 
And  whereas  also,  after  the  making  of  the  said  indenture,  to  wit,  on,  &c.  at, 
4c.  {ve?iMe^  the  said  plaintiff  did,  in  pursuance  of  the  said  first-mentioned 
Statute,  make  a  memorial  of  the  said  assignment  of  the  said  judgment,  under 
his  hand  and  seal,  upon  parchment,  attested  by  two  credible  witnesses,  and 
did  then  and  there  sign  and  seal  the  same,  which  said  memorial  did  con- 
tain the  name  and  addition  of  the  person  assigning  the  said  judgment,  to  vit, 
of  the  said  G.  H.  the  conusee,  and  the  name  of  the  .person  to  whom  the  sane 
was  so  assigned,  to  wit,  the  said  plaintiff,  and  the  sums  mentioned  in  the  said 
assignment  to  be  remaining  due  upon  the  said  assignment ;  and  the  said  plain- 
.  tiff  nirth^  saith,  that  afterwards,  to  wit,  on,  &c.  one  of  the  witnesses  to  the  said 
last-mentioned  memorial,  who  was  witness  to  the  said  assignment,  to  wit,  one 
Z.  did  make  an  affidavit  at  the  foot  of  the  said  last-mentioned  memorial,  before 

one  of  his  Majesty's  justices  of  his  court  of  K.  B.  at  Dublin,  to  wit, 

at,  &;c.  as  one  of  the  judges  of  our  said  lord  the  king  as  aforesaid,  in  Treland 
aforesaid :  and  the  said  Z.  thereby  made  oath  and  swore,  that  he  was  a  sab- 
scribing  witness  to,  and  saw  the  said  deed  of  assignment  duly  executed  by  the 
said  plaintiff,  and  also,  by,  &c.  [the  other  parties  thereto]  and  that  the  name 
of  Z.  subscribed  .as  a  witness  thereto,  was  the  said  Z.'s  proper  name  *and 
hand- writing,  and  which  said  memorial  and  affidavit  were  afterwajrda,  to  wit, 
on^  &c.  entered  in  the  proper  office  where  such  judgment  should  be  enteied, 

(^)  Sm,  as  to  tUa  awsMai,  Pongl.  1^-^  JBMfc,  47& 


ON  STATUTES. 


«498 


*and  the  said  memorial  was  then  and  there  perfected,  according  to  the  Statate  ^^  j^J]^ 
nforesaid,  and  which  said  memorial  of  the  said  assignment,  afterwards,  to  wit, 
on,  &c.  was  duly  entered  in  the  prothonotary's  office  of  his  Maj/esty's  court 
of  O.  P-.  in,  &c.  aforesaid,  in  a  roll  of  parchment  kept  for  that  purpose  in  the 
said  office,  and  the  said  number  and  roll  where  the  said  assignment  was  reg- 
istered, was  then  and  there  duly  entered  at  the  foot  of  the  said  judgment  on 
the  roll,  where  the  said  assignment  was  entered  as  aforesaid;  by  means  where- 
of, and  according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
he  the  said  defendant,  then  and  there  became  liable  to  pay  to  the  said  plain- 
tiff, the  said,  &c.  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested,  to  wit,  at,  &c.  {venue) ;  and  the  said  plaintiff  in  fact  saith-,  that 
the  said  debt  and  damages  aforesaid,  in  form  aforesaid,  so  recovered  at  the 
time  of  the  recovery  thereof,  were,  and  from  thence  hitherto  have  been,  and 
still  are,  of  great  value,  to  wit,  &c.  of  lawful,  &c.  to  wit,  at,  &o.  {venue^ 
whereby,  Ac.  {actio  accrevit,  A;o.)  yet,  &;c. 

Pledges,  &c. 


VI.     ON  STATUTES. 


By  Party  Grieved. 

[^Commencement  in  debt,  as  ante,  884,  n.] — For  that  whereas  the  said 
defendant,  before  and  at  the  time  of  the  '^giving  of  the  notice  and  making  the 

demand  as  hereinafter  mentioned,  and  from  thence  until  and  upon  the 

day  of .  A.  D.  — ^ —  {the  day  when  the  tenancy  determined)  held  and 


(c)  By  the  4  Geo.  2  o.  28.  8.  1.  tenants 
holdhig  oyer  lands,  &c.  after  the  expiration  of 
the  term,  and  after  demand  made,  and  notice 
In  writmg  given  by  the  landlord,  are  to  forfeit 
doable  the  yearly  value  of  the  premises,  to  be 
recovered  by  action  of  debt  and  it  cannot  be 
recovered  by  dittresSy  8  Burr.  1605;  Yin.  Vb. 
JHstresSy  £.;  Bla.  Rep.  588;  4  B.  &  Cres.  922, 
and  see  the  precedents  and  law  on  this  act,  5 
Burr.  2694;  1  New  Rep.  174;  8  East,  358, 
861 ;  9  East,  810;  10  East,  48;  2  Campb.  453; 
fielw.  N.  P.  628;  7  Wentw.  Index,  564,  and  1 
Chit.  CoL  Stat  666.  (Wilkinson  v.  Hall,  1 
Bing.  N.  C.  718;  where  it  was  held,  thut 
ttnanU  in  common  cannot  jointly  sue  for 
doable  Talue  for  holding  over  unless  th<»re 
had  been  previously  a  joitit  demise  from 
them.) 

When  the  tenant  gives  notice  to  quit,  and 
holds  over,  he  forfeits  double  rent,  under  the 
11  Geo.  2.  0.  19.  s.  18,  recovei-nble  either  in 
aasampsit,  or  debt,  or  by  distn-ss,  see  8  Burr. 
1608,  and  see  form  in  that  act  in  assumpsit, 
ante,  45;  in  debt,  post,  495;  and  see  the  notes, 
post,  495. 

The  Stat  4  Qeo.  2.  o.  28,  is  a  remedial  law, 
and'should  therefore  be  construed  liberally,  6 
Burr.  2694.  It  has  been  considered  that  a 
tenant  holding  over  under  a  fair  claim  of 
right,  is  not  within  the  act,  although  it  has 
h^  decided  eventually  that  he  has  no  right, 
5  Esp.  208,  and  see  9  East,  318,  but  diis 
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surely  is  questionable.  The  statute  extends 
only  to  tenants  for  life  or  years,  and  not  to 
tenants  for  a  less  term,  as  a  week  or  like,  2 
Campb.  458.     8ed  Vide  Co.  Lit.  54.  b. 

To  entitle  the  plaintiff  to  recover  under  the 
act,  the  notice  to  quit  must  be  by  the  landlord, 
and  the  demand  in  writing,  S  Burr.  1607;  1 
New  R.  180,  n.  and  it  must  also  be  a  valid  no- 
tice, binding  oh  each  party,  7D.  &R.411;  4 
B.  &  C.  922,  S.  C.  A  notice  to  quit,  stating 
that  **  or  else  I  shall  insist  upon  double  rent,*' 
does  not  give  the  tenant  on  option  of  continu- 
ing tenant  at  the  double  rent,  Dougl.  175.  A 
second  notice  to  quit,  given  before  or  after  the 
expiration  of  the  first,  will  not  bar  the  land- 
lonrs  right  to  the  double  rent,  1  T.  &  B.  68. 
A  receiver  appointed  by  the  Court  of  Chancery 
in  a  suit  depending,  is  a  sufficient  agent  to 
give  the  notice,  5  Burr.  2694;  1  B.  &  P.  886. 
Also  to  entitle  the  landlord  to  recover,  he 
must  have  demanded  the  delivery  of  the  pos- 
session of  the  premises;  it  seems,  however,  that 
the  notice  to  quit  in  writing,  is  of  itself  a 
sufficient  demand,  2  Bl.  Rep.  1075;  6  Burr. 
2694. 

Though  a  demise  be  for  a  certiun  time,  a  de- 
mand of  possession  and  notice  in  writing,  &c 
are  necessary  to  entitle  the  landlord  to  double 
rent  or  value,  but  such  demand  may  be  made 
above  six  weeks  after  the  expiration  of  the 
tenancy,  if  the  landlord  have  done  no  act  in 
the  mean  time  to  acknowledge  thecontinu*- 
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^^i^  enjoyea  a  oertain  messuage,  and  lands,  tenementB,  and  premises  (<f),  with  lbs 

ousvsD.  appurtenances,  situate  in  the  county  of ,  as  tenants  there^  to  the  said 

plaintiff,  that  is  to  say,  as  tenant  thereof  from  year  to  year  (e)  for  so  long  ai 
the  said  plaintiff  and  defendant  should  respectively  please,  the  reyeraion  of  tha 
said  premises,  with  the  appurtenances,  during  all  that  time  belonging  to  the 
said  plaintiff,  to  wit,  at,  &c.  {vetiufi)  aforesaid ;  and  thereupon  whilst  the  said 
defendant  so  held  and  enjoyed  the  said  tenements  with  the  appurtenances,  as 
tenant  thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  reveraion 
(/)  so  belonged  to  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  {the  date  of  tJu 
7Wtice)  at,  &c.  {venue)  he  the  said  plaintiff  gave  a  notice  in  writing  (jg)  to  the 
said  defendant,  and  then  and  there  demanded  (h)  and  required  him  the  said  de- 
fendant to  deliver  up  the  possession  of  the  said  tenements,  with  the  appurte- 
nances, to  the  said  plaintiff  on  the  said,  &c.  on  which  day  the  term,  estate, 
and  interest  of  the  said  defendant. in  the  said  tenements,  with  the  appurte* 
nances,  determined,  to  wit,  at,  &c.  {venue). — Nevertheless  the  said  defeod- 
[  *495  ]  ant,  no(  regarding  the  Statute  in  such  ^case  made  and  provided,  did  not  nor 
would,  on  the  determination  of  the  said  term  as  aforesaid,  deliver  the  possesskm 
of  the  said  tenements,  with  the  appurtenances,  to  the  said  plaintiff,  according 
to  the  said  notice  so  given,  and  the  said  demand  so  made  as  aforesaid,  bat 
wholly  ne^ldcted  and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the 
said  defencuLnt  wilfully  held  over  the  said  tenements,  with  the  appurtenances, 
after  the  determination  of  the  said  Term,  and  after  the  said  notice  so  given, 
and  the  said  demand  so  made  as  aforesaid,  for  a  lone  space  of  time,  to  wit,  for 
the  space  of then  next  following,  during  all  which  time  the  mud  defend- 


tion  of  it;  and  if  the  tenant  hold  over,  he  will 
be  entitled  to  doable  value  from  the  time  of 
■aoh  demand;  but  if  the  rent  be  reserved 
quarterly,  and  the  demand  be  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  re- 
ooyer  single  rent  for  the  antecedent  fraction  of 
such  quarter,  8  East,  858. 

If  Uie  notice  is  given  to  a  woman  who  after- 
wards marries,  the  action  fiyr  not  delivering  up 
possession  may  be  maintained  against  the  hus- 
Dand,  without  any  new  demand,  and  tlM  wife 
need  not  be  ^ined,  1  New  R.  174. 

An  iMlministratriz  of  an  exteutor  cannot 
sustain  an  action  on  this  act,  although  the 
tenant  has  attorned  to  her  without  taking  ad- 
ministration, di  banU  non,  to  the  first  testator, 
1  B.  &  P.  810. 

In  an  notion  tot  double  rent  on  the  statute 
foft  holding  over  after  notice,  the  jury  may 
Hod  for  so  much  as  the  tenant  appears  to  have 
over-held,  without  reference  to  the  sum  d^ 
aanded,  so  that  it  be  not  more  than  that  sum, 
Loflt,  276.  And  alter  a  landlord  has  recover- 
ed in  ejectment  against  his  tenant,  he  may 
maintain  debt  upon  the  above  stat.  4  Cko.  2.  c. 
3&.  s.  1.  for  double  the  yearly  value  of  thepr^ 
■diss,  during  the  time  the  tenant  held  over 
alter  the  espuiation  of  the  landlord's  notice  to 
quit,  9  East,  810.  In  an  action  for  double 
value,  and  also  for  use  and  occupation,  the  de- 
fondant  paid  the  single  rent  into  court  upon 
the  latter  count;  and  the  plaintiff,  by  taking  it 
out,  was  held  ^ot  to  waive  his  right  under  the 
former,  so  as  to  be  subject  to  nonsuit  thereon, 
but  that  the  case  ought  to  have  goae  to  the 
Jitt7»  10  £i«k»  ia 


{d)  The  words  of  the  act  are,  "  lands,  ten- 
ements, or  hereditaments.** 

(e)  The  act  does  not  seem  to  extend  to  a 
tenant  for  lees  than  a  year;  2  Gampb.  458. 
Std  Vide  Co.  lat  64  b. 

(/)  The  act  mentions  only  revenioaers,  or 
remainder-men. 

( ^)  A  notioe  in  writing  is  neceasaxy,  by 
the  express  words  of  the  statute,  1  New  Be|k 
180,  n.  a.;  Burr.  608,  1607. 

(A)  The  precedents  sometimes  run,  **and 
thfreby  then  and  there  demanded,'*  &o.  tbau^ 
ed  on  the  decinon  in  6  Burr.  2694,  and  1  Ne« 
Rep.  174, 179,  that  the  notioe  itself  is  a  aofll- 
oient  demand,  and  that  therefore  no  fireah  d^ 
mand  after  the  expiration  of  the  tenancy,  need 
be  averred  or  proved.  It  may,  however,  be  ad 
visable,  when,  in  foct,  a  demand  of  poaseasion 
has  been  made  after  the  expixmtion  of  the 
notice  to  quit,  at  least  in  one  count,  before  ths 
statement  of  the  holding  over,  to  aver  as  fol- 
lows :  '*  And  the  said  plaintiff  in  fket  saith, 
that,  after  the  determination  of  theaaid  tenancy 
of  the  said  defendant  as  aforesaid,  and  whikt 
the  said  defendant  continued  in  the  possession 
of  the  said  tenemmts,  with  the  af^urtenaaoes, 
as  aforesaid,  and  the  sud  plsintiff  was  entitted 
to  the  possession  thereof,  to  vrit,  on,  &c.  the 
said  plaintiff,  by  a  certain  notioe  in  writing, 
then  and  there  made  and  signed  by  him,  and 
delivered  to  the  said  defendant,  demanded  and 
required  the  said  defendant  to  deliver  the 
possession  of  the  said  tenements,  with  the  ap- 
purtenances, to  the  said  plaintiff,  to  i^ 
at,  kc.  aforeasid;  nevertlieleaB,"  fte.;  8  East, 
868. 
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nt  did  keep  the  said  plaintiff  out  of  the  posseaBion  of  the  laid  tenements,  with 
As  appartenanoes  (he  the  said  plaintiff  being,  daring  all  that  time,  entitled 
ift  the  possession  thereof),  to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  of 
the  Statute  in  snch  case  made  and  provided  (t).  And  the  said  plaintiff  avers, 
Ikat  the  said  tenements,  with  the  appurtenances,  during  the  said  time  of  hold- 
isg  over  the  same,  and  keeping  the  said  plaintiff  out  of  the  possession  thereof 
ii  aforesaid,  were  of  great  yearly  value,  to  wit,  of  the  yearly  value  of  £ — , 
,tf  lawful,  Ac.  and  by  reason  of  the  premises,  and  by  force  of  the  Statute  in 
•idi  case  made  and  provided,  the  said  defendant  became  liable  to  pay  to  the 
piA  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  of  like  lawful 
itooney.  being  at  the  rate  of  double  the  yearly  value  of  the  said  tenements, 
jrith  the  appurtenances,  for  so  long  a  time  as  the  same  were  so  detained  as 
id,  to  wit,  at.  &;c.  {yeniui)  aforesaid,  and  thereby,  and  by  force  of  the 

Statute,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
and  fiom  the  said  defendant  the  said  sum  of  £ —  parcel  of  the  said  sum 
ve  demanded. — [Add  a  caimt^  (ts  suggested  in  494,  n.  if  the  facts  al- 

iif  also  add  two  eofints  in  debt  far  use  and  occupation^  the  account 

ed,  and  common  conclusion,} 

[Commencement  in  debt',  as  usual,  ante,  884.] — For  that  whereas  the 

defendant,  before  and  at  the  time  of  the  giving  of  the  notice  hereinafter 

itioned,  held  and  enjoyed  a  certain  messuage  and  premises  with  the  appur- 

loes,  situate  in  the  county  of  S.  as  tenant  thereof  to  the  said  plaintiff, 

year  to  year  (/),  for  so  long  a  time  as  they  the  said  plaintiff  and  the 

defendant  should  respectively  please,  at  and  under  a  certain  yeatly  rent, 

wit,  the  yearly  rent  of  £ —  payable  quarterly  on,  &o.  {stating  days  of 

^).     The  reversion  of  the  said  messuage  and  premises  with  the  ap- 

mces,  during  all  that  time  belonging  to  the  said  plaintiff,  and  the  said 

idant  then  and  there  had  power  to  determine  (m)  the  said  tenancy  by 

months  notice  to  quit  the  said  messuage  and  premises  so  by  him  holden  as 

id,  to  wit,  at,  &c.  {venue)  and  thereupon  whilst  the  said  defendant  so 

and  enjoyed  the  said  messuage  and  premises,  with  the  appurtenances  as 

tid,  as  tenant  thereof  as  aforesaid,  to  wit,  on,  &c.  {day  when  notice 

i)  at,  &c.  {venue)  the  said  defendant  gave  notice  {n)  to  the  said  plain- 

'  of  his  the  said  defendant's  intention  to  quit  the  said  messuage  and  premises 

^tibe,  &c.  {day  when  notice  expired)  then  next.      Nevertheless  the  said 

It  not  regarding  the  Statute  in'  such  case  made  and  provided,  did  not 

'would,  according  to  the  said  notice,  deliver  up  the  possession  of  the  said 

and  premises  with  the  appurtenances,  or  any  part  thereof,  at  the 

act  of  11  Geo.  2.  c.  19.  &  18. 

(m)  See  the  preamble  of  the  18th  aectioix  of 
11  Geo.  2.  c.  19.  The  statute  only  applies  to 
cases  where  the  tenant  has  the  power  of  deter- 
mining his  tenancy  by  a  notice,  and  where  he 
has  actually  given  a  valid  notice  sufficient  to 
determine  his  tenancy,  or  the  bad  notice  htm 
been  assented  to  by  landlord  in  writing.  7 
D.  &  R.  411 ;  4  B.  &  C.  922,  S.  C. 

(n)  In  7  Wentw.  133,  a  notice  in  writing  is 
stated  to  have  been  given,  but  according  to  8 
Burr.  1608,  1  Bla.  Rep.  688,  S.  G.  parol  no- 
tice under  the  11  Geo.  2.  clO.  s.  18,  is  sufficient 
A  notice  that  the  tenant  wiU  quit  as  soon  as  he 
can  set  another  situation  does  not  bring  a  ease 
wHhm  tiie  act,  2  Gampb.  691. 
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The  fi^rms  in  5  Burr.   2694;  1   New 

174;  and  some  of  those  referred  to  in  7 

;  464,  5,  do  not  conclude  contra 

ftc  bat  other  forms  do  so  conclude; 

Dig.   **  Action  on   Statute,'*  G.   Reg. 

78;  Lirtw.  1648;  Dyer,  86  a.;  1  Saund. 

La. 

See  the  form  in  7  Wentw.  IM,  which 
to  hftve  bees  hastily  framed.  See  the 
ht  doaUe  vahie  where  notioe  is  given  by 
,  on  the  4  Geo.  2,  c.  2.  ante,  498;  3 
1608.  (Tenant  may  afterwards  quit 
uid  not  liable  after  quitting. 
tAdoL  901.) 
Any  tHuuMy  or  aoy  term,  however 
Mae  to  be  within  the  meaning  of  the 
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said  time  8o  fixed  and  detennined  on  bj  the  said  notioe  as  aforesaid,  that  is  to 
saj,  on  the  said,  &e.  {day  of  expiration  of  notice)  although  the  said  defend* 
ant  was  afterwards,  to  wit,  on  the  daj  and  year  last  aforesaid,  at,  &:c.  (re- 

J  nested  (o)  bj  the  said  plaintijBf  so  to  do,)  but  on  the  contrary  thereof  wrong- 
illy  and  injuriously  held  over  and  kept  and  withheld  the  possession  of  the 
said  messuage  and  premises  with  the  appurtenances  from  the  said  plaintiff  for 
a  long  space  of  time,  &c.  from  the  day  and  year  last  aforesaid,  until  and  up- 
on, &c.  (^day  when  he  left  the  premises^  or  if  not  left  say  ^'  from  thence," 
hitherto,)  &c.  contrary  to  the  said  Statute  in  such  case  made  and  proyided, 
b^  reason  whereof  [and  by  force  of  the  Statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 
from  the  said  defendant  a  large  sum  of  money,  to  wit,  the  sum  of  £* —  being 
at  the  rate  of  double  the  amount  of  the  yearly  rent  or  sum  which  he  the  said 
defendant  had  paid  to  the  said  plaintiff  before  the  time  when  he  the  said  de- 
fendant so  refused  to  deliver  up  the  possession  of  the  said  messuage  and  prem- 
ises as  aforesaid,  in  respect  of  his  being  tenant- lo  the  said  plaintiff  of  the  ssid 
messuage  and  premises,  and  which  said  last-mentioned  sum  of  money  hank 
arisen  and  accrued,  due  and  payable  to  the  said  plaintiff  during  the  time 
when  he  the  said  defendant  so  wrongfully  kept  possession  of  the  said  messuage 
and  premises  as  aforesSid. — [Add  a  count  like  ante,  49,  and  the  camnum 
coufits  for  use  andoccupationy  money  had  and  received y  account  stated^  and 
breach^ 

By  l*nd-  Commencement  in  debt,  as  usual,  ante,  884  n-] — For  that  whereas  one  E. 
Geo.'  2^0.  ^-  before  and  at  the  time  of  the  committing  of  the  grievance,  and  the  firaud- 
19. 8. 8,  tor  ulent  and  clandestine  removal  of  the  goods  and  chattels  hereinafter  mentioned, 
>»>^ii*s  held  and  enjoyed  a  certain  messuage  and  premises,  with  the  appurtenances,  sit- 
in  ftnudu- 

lently  re-         (^)  Neither  by  the  words  of  the  act,  nor  oc-  enactment,  it  is  to  be  obserred,  that  the  woidi 

Diovinir        cording  to  the  precedent  in  Wentwortb,  does  of  it  are  **/raiMf«/efil/y  remove  or  carry  away." 

his  eoods     ^^  averment  of  requ^  appear  to  be  necessa-  which  dirors  from  the  Ist  section,  wherein  thA 

to  prevent   "7*  though  it  cannot  Titiate,  but  maybe  r^  words  are  fraudulently  or  clandestinely."     The 

a  distnss     j^ted  as  surplusage,  according  to  the  princi-  statute  applies  to  aU  cases  where  a  landlord  is, 

Ibr  rent        V}^  ^^^  down  in  Cowp.  688;  1  T.  R.  480;  Ld.  by  the  conduct  of  his  tenant,  in  removing  goods 

/p\              Raym.  171.  from  premises  for  which  rent  is  due,  turned 

'                 Ip)  See  the  law,  and  cases  on  the  8d  sect  over  to  the  barren  right  of  bringing  an  actioa 

of  11  Geo.  2,  0.  10;  1  Chit.  Col.  Stat  669.  for  such  rent;  and  therefore,  where  a  tenant 

The  enactment  is  remedial  as  well  as  penal,  openly  and  in  fitce  of  day,  and  even  with 

To  make  a  third  per  ton  liable,  for  assisting  ifi^  notice  to  his  landlord,  removed  his  goods,  with- 

the  fhtudulent  removal,  it  must  be  proved  not'  out  leaving  sufficient  on  the  premises  to  satisfy 

only  that  he  so  assisted,  but  also  that  he  was  the  rent  then  due,  and  the  landlo^  foUowed 

privy  to  the  fraudulent  intent,  8  B.  &  C.  687.  and  distrained  the  goods,  it  was  held,  that  al- 

But  to  make  the  tenant  liable,  it  is  not  neces-  though  the  removal  might  not  be. clandestine, 

sary  to  show  an  actual  participation  in  the  re-  yet,  it  was  fraudulent,  (which  waa  a  qoestkNi 

moval,  if  the  removal  was  with  his  privity.    8  for  the  jury)  the  landlord  was  justified  under 

D.  &  R.  501 ;  1  C.  &  P.  121,  S.  C.  over-ruling  the  statute.    4  D.  &  R.  88.    Nor  ia  it  neoes- 

8  £sp.  Rep.  16.  sary  to  show,  in  proof  of  fraudulent  removal 

It  nas  been  considered,  that  to  bring  a  case  or  concealment  of  cattle,  that  they  were  with- 

within  the  meaning  of  the  enactment,  the  rent  drawn  from  sight    If  they  have  been  remov- 

muBt  be  actually  due  at  the  time  of  tlie  lemov-  ed  to  a  neighbor's  field,  so  as  to  cause  the 

al,  see  8  £sp.  16.     But  this  seems  more  than  landlord  difficulty  to  find  them,  it  is  snfficieiit 

questionable,  and  certainly  the  words  of  the  0  Price.  801.    Nor  is  it  ncoeesaiy  to  prove  that 

act  do  not  warrant  the    opinion,  and  see  4  a  distress  was  in  progress,  or  about  to  be  put 

,                 Campb.  187.     2  Saund.  284.  in  execution,  or  even  contemplated,  10  Price, 

The  enactment  does  not  extend  to  the  goods  138. 

of  a  stranger,  not  a  tenant,  6  M.  &  S.  88,  nor  On  the  other  hand,  a  creditor,  with  the  as- 

to  the  goods  of  an  under-tenant,  though  r^  sent  of  his  debtor,  may  take  poaoeaBien  of  the 

moved  to  avoid  the  distress  of  a  ground  land-  goods  of  the  latter,  and  remove  them  from  the 

lord.  Id.;  2  Stra.  787.  premises  for  the  purpose  of  satiaiying  a  bona 

If  ith  respect  to  what  la  a  r«moval  within  the  fide  debt,  without  incorring  the  penalty  inflicts 
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in  the  county  of  S.  as  tenaot  thereof  to  the .  said  plaintiff  from  year  to  btfabtt 
[or,  if  for  a  less  time,  state  W  accordingly,  or  if  under  a  lease  for  a  **"*^*^ 
jerterm,  state  the  tenancy,  as  aiite,  307^  &c.]  fpr  so  long  a  time  as  they 
said  plaintiff  and  the  said  £.  F.  should  respectively  please,  at  and  under 
{ittrtain  [yearly]  rent  payable  [quarterly]  to  wit,  on,  &c,  {stating  the  days 
'payment)  the  reversion  of 'and  in  the  said  messui^e  and  premises,  with  tiie 
^nances,  during  all  that  time  belonging  to  the  said  plaintiff,  and  under 
by  virtue  of  which  said  tenancy  the  said  ^.  F.  held  the  said  messuage 
premises,  until  at  and  after  the  time  of  the  fraudulently  conveying  and 
away  of  the  goods  and  chattels  hereinafter  next  mentioned,  of  and 
the  same.  And  the  said  plaintiff  further  says,  that  a  certain  sum,  to 
f^  the  sum  of  [£10.  10*.  (yj]  of  the  rent  aforesaid,  for  [one]  quarter  of 
r,  became  and  was  due  and  payable  to  the  said  plaintiff,  on,  &c.  {when 
I  fin  due)  and  was  due  and  in  arrear  and  unpaid  from  the  said  E.  F.  to  the 
"*!  plaintiff,  at  the  time  of  the  said  fraudulently  conveying  and  carrying 
qr  the  said  goods  and  chattels  (r),  and  still  is  wholly  in  arrear  and  unpaid 
msaid  plaintiff.  And  the  said  plaintiff  further  says,  that  the  said  tenancy 
|lkiogin  full  force  as  aforesaid,  thereupon,  afterwards,  and  just  before  the 
^  sum  of  £10  of  the  said  rent  became  due  and  in  arrear  as  aforesaid  {s), 
Ik  to  say,  on,  &c.  {day  of  removal  or  about  it)  certain  goods  and  chattels^ 
tvit,  4c.  {set  them  out  shortly)  {t)  of  the  said  E.  F.  were  upon  the  said 
nsuage  and  premises ;  and  the  said  tenancy  so  being  in  full  force  as  afore- 
^  the  said  E.  F.  during  the  continuance  of  the  said  tenancy,  so  being  in 
^  force  as  aforesaid,  and  just  before  the  said  sum  of  £10  so  became  due 
payable  and  in  arrear  to  th^  said  plaintiff  as  aforesaid  {u),  that  is  to  say, 
M  day  and  year  Jast  aforesaid,  at,  Ac.  {venue)  aforesaid,  did  fraudulent- 
teonvey  and  carry  away  the  same  goods  and  chattels  thereof  off  and  from 
laaid  messuage  and  premises,  with  intent  to  prevent  and  hinder  the  said  ' 
■Htiff  from  distraining  the  same  for  the  said  siim  of  £10  for  the  rent  afore- 
j  80  due  and  payable  and  in  arrear  to  the  said  plaintiff  as  aforesaid,  and 
'«aid  goods  and  chattels  so  fraudulently  conveyed  and  carried  away  off  and 
"  the  said  messuage  and  premises,  with  such  intent  as  aforesaid,  from  the 


^ilie  above  enaetment,  f^gainst  persons  as- 

f  t  tnuuit  in  remoTing  his  ^bods  ftrom  the 

^  iHhoiigh  the  creditor  takes  poBsession, 

the  debtor  to  be  in  distressed  circum- 

f  and  under  an  apprehension  that  the 

iwonld  distrain,  5  M.  &  S.  200. 

itt  action  against  a  person  lor  aiding  and 

"  a  tenant  in  removing  and  concealing 

e,  to  hinder 'the  landlord  from  distrain- 

^ jhe  acta  and  orders  of  the  tenant  are  ad- 

evidence  of  his  own  fraud,  and  of 

je  on  the  part  of  the  defendant,  if  by 

^endenee  he  is  proved  to  have  contribut- 

'  the  ficility  of  it,  and  circumstances  or 

ion  may  be  laid  before  the  jury,  to  prove 

t  fraudulent  co-operation  as   th^  legis- 

"I  contemplated.     10  Price,  188. 

»4ai  sect,  of  the  11  Oeo.-2.  c.  19, enacts, 

a^  ^w  of  the  goods  does  not  exceed 

"•  landlord -may  have  recourse  to  and 

iJ'sommaiy  remedy  before  two  justices, 

[wqiactment  does  not  take  away  the  ju- 

^•wtt  of  the  superior  courts,  and  the  land* 

■»y  soe,  see  M.  &  M.  C.  N.  P.  175; 


Holt,  C.  N.  P.  147;  1  Stark.  169,  S.  C.  and 
see  6  D.  &  R.  668;  3  B.  &  C.  649,  S.  C.  The 
l^dlord's  having,  in  the  first  instance,  made 
his  complaint  before  a  magistrate,  will  notpi^ 
elude  him  from  afterwards  maintaining  an  ac- 
tion.  1  Stark.  169. 

See  the  fi>rm  of  plea  in  the  avowry,  justiiy- 
ing  seizing  goods,  &c.  under  a  fraudulent  ra- 
moval;  post,  vol.  iii.  1068,  1137. 

See  a  form  of  declaration  and  case,  on  the 
12th  section  of  the  11  Geo.  2.  c.  19;  Dgainst  a 
tenant  for  secreting  a  declaration  in  ^ectment. 
2  B.  &  A.  662. 

(q)  The  precise  sum  due  need  not  be  stated 
8  T.  R.  548. 

(r)  They  must  be  the  tenant's  goods,  5  11. 
&  S.  88.    See  note,  supra. 

(<)  If  the  rent  was  not  due^t  the  time  of 
the  remoYal,  omit  the  averment  "  it  was  then 
due,"  see  note,  supra. 

(0  It  is  not,  it  seems,  necessary  to  specify 
the  goods,  and  see  6  B.  &  R.  841. 

(tt)  As  supra. 
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BT  PABTT  Statute  in  such  case  made  and  provided ;  and  which  aaid  mrit,  ao  indoraad  m 
^'"^^'^  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  on  the  daj  aai 
year  first  aforesaid,  at  &c.  (venue)  was  delivered  to  W.  A.  esq.  who  then  aai 
from  thence,  until,  and  at  and  after  the  committing  of  the  offence  hereinafier 
next  mentioned,  was  sheriff  of  the  said  county  of  S.  to  be  executed  in  due  torn 
of  kw  ;  by  virtue  of  which  said  writ  the  saia  W.  A.  so  being  sheriff  of  the  sui 
*  county  of  S.  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  ca, 
ftc.  (date  of  warf'antj  or  about  it)  at,  &c.  (venue^  in,  &c,  for  having  execa- 
[  *608  ]  tion  of  the  said  writ  duly  made  his  warrant  in  writing,  directed  "^^tp  the  sui 
defendant,  who  then  and  from  thence,  until,  and  at  and  aft^  the  coDunitt2fi| 
of  the  offence  hereinafter  next  mentioned,  was  one  of  the  bailife  oi  the  aaid 
sheriff  of  the  said  county  of  S.  by  which  said  warrant  the  said  sheriff  of  the  said 
county  of  S.  oommanded  the  said  defendant  to  take  the  said  plaintiff,  if  he  shoold 
be  found  in  the  said  sheriffs  bailiwick,  and  him  safely  keep,  so  that  the  said 
sheriff  might  have  his  body  before  our  said  lord  the  xing,  at  Westminst^^  at 
the  return  of  the  said  writ,  to  answer  to  the  said  M.  I.  in  the  plea,  and  to  tk 
bill  aforesaid,  which  said  warrant  was  also  then  and  there  marxed  fcH*  bail,  tar 
[£1100]  and  which  said  warrant  so  marked  for  bail,  afterwards,  and  befere 
tiie  return  of  the  said  writ,  to  wit  on  the  day  and  year  last  aforesaid,  at,  ^'c. 
(venue)  aforesaid,  was  delivered  to  the  said  defendant,  theil  being  one  of  & 
bailiib  of  the  said  sheriff  of  the  said  county  of  S.  to  be  executed  in  due  form  of 
law,  by  virtue  of  which  said  writ  and  warrant,  he  the  said  defendant,  as  such 
bailiff,  afterwards,  and  before  the  return  of  the  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  and  within  the  bailiwick  of 
the  sheriff  of  the  same  county,  took  and  arrested  the  said  plaintiff  by  his  body, 
and  then  and  there  had  and  detained  him  in  his  custody  at  the  suit  of  the  sud 
M.  I.  for  the  cause  aforesaid ,  and  the  said  plaintiff  in  fact  further  saith, 
that  afler  the  said  plaintiff  had  been  so  arrestecf^  and  whilst  he  remained  in 
•custody  of  the  said  defendant,  by  virtue  and  under  color  of  the  said  writ  and 
warrant,  for  the  cause  aforesaid,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (re- 
nue)  aforesaid,  he  the  said  defendant,  then  being  one  of  the  bailiflb  of  the 
said  county  of  S.  as  aforesaid,  demanded,  took  and  received,  of  and  firom  the 
said  plaintiff,  a  certain  sum  of  money,  to  wit,  the  sum  of  [£2.  Is.  &/.]  (the 
precise  sum  taken)  of  lawful  money  of  Great  Britain,  for  detaining  the  said 
plaintiff,  until  afler  he  the  said  plaintiff  had  given  bail  to  the  said  writ  [or, 
'^  for  having  arrested  the  said-  plaintiff  as  cdToresaid,"]  which  said  sum  of 
.  money  so  demanded,  taken,  and  received,  by  the  said  defendant,  of  and  iroiD 
the  said  plaintiff,  in  manner  and  for  the  cause  aforesaid,  then  and  there  was 
and  is  a.  greater  sum  of  money  than  at  the  time  of  the  taking  thereof  was 
by  law  allowed  to  be  taken  or  demanded  by  the  said  defendant,  of  and  from 
the  Said  plaintiff,  on  that  occasion,  contrary  to  the  form  of  the  Statute  in 
such  case  made  and  provided ;  whereby,  and  by  force  of  the  said  Statute, 
the  said  defendant,  then  being  one  of  the  bailifis  of  the  said  sheriff  of  the  said 
county  of  S.  as  aforesaid,  forfeited  and  became  liable  to  pay  for  his  said  of- 
fence to  the  said  plaintiff,  being  the  party  thereby  aggrieved,  the  sumof  X60, 
and  thereby,  and  by  force  oT  the  said  Statute,  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have  of  and  fh)m  the  said  defendant  the  said 
sum  of  £50,  so  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 

• 
Seoond  And  whereas,  heretofore,  to  wit,  on  the  said,  &;c.  there  issued  out  of  th^ 

ootmt.        court  of  our  said  lord  the  king,  before  the  king  himself  here,  a  certain  other 
writ  of  our  said  lord  the*  king,  called  a  latitat  [set  oiit  the  wriiy  as  before^] 
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• 

jkrm  hcrctoibic,  to  wit,  on,  &c.  at,  &c.  he  the  said  A.  B.  wa3  taken  and  ^  oommt 
j^rcsted  by  the  said  C.  D.  (the  said  C.  D.  then  and  there  being  sheriflFof  the  ''^^^^^ 

jfmij  of  * ,)  by  vii*tue  of  a  certain  writ  of  our  said  lord  the  now  king,  debt  qui 

d  a  cupia:i  ad  res^fondenditrnj  before  then  sued  and  prosecuted  out  of  his  ^^^ 
■fljcst/s  court  of  common  bench,  at  Westminster,  at  the  suit  of  E.  F.  direct-  ^^*rifr 
^to  the  slieriif  of  the  said  county  of,  &c.  by  which  said  writ  the  said  sheriifoii  the  2S  ' 
JUsoommaiided  that  he  should  take  the  said  A.  B.  if  he  should  be  found*in  his  Hen.  6  e^ 
^livick,  and  safely  keep  him  so  that  he  might  have  his  body  before  the  jui»-  ^^'^^  t 
i&csof  the  said  lord  the  king,  at  Westminster,  on,  &q,  to  answer  the  said  E.  for  40/. 
%  in  a  pka  of  trespass  in  the  said  writ  mentioned ;  and  also  that  the  said  A.  pouvltj 
rE  might  answer  to  the  said  E.  F,  according  to  the  custom  of  his  majesty's  ^'  '^'^ 
wxi  of  the  bench,  in*  a  certain  plea  of  trespass  on  the  case  upon  promises,  lo  ^u,  gec- 
danuige  of  the  said  £.  F.  of  £ — ,  and  that  the  said  sheriff  should  have  ond  count, 
e  then  that  writ ;  which  said  writ  was  duly  marked  and  indorsed  for  bail  ^'^^'  ^' 
£—,  according  to  the  form  of  the  statute  in  that  case  made  and  provided ;  (6).     °' 
the  said  A.  B*  further  saith,.  that  he  the  said  A.  B.  being  so  arrested  as 
id,  continued  and  remained  in  the  custody  of  the  said  G.  D.  so  being 
sheriff  as  aforesaid,  for  the  cause  aforesaid,  by  virtue  of  the  said  writ,  un- 
he  the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at,  &q,  aforesaid,  tendered  and 
to  the  said  sheriff,  sufficient  sureties,  to  wit,  I.  E.  and  L.  M.  two  good 
kwful  men  of  the  said*county,  they  the  said  I.  K.  and  li.  M*  having  suf- 

t  within  the  bailiwick  of  the  said  sheriff  of  the  said  county  of afore- 

who  then  and  there  were  willing,  and  offered  to  become  bail  or  sureties, 

the  appearance  of  the  said  A.  B.  at  the  return  of  the  said  writ,  according 

the  exigency  of  the  said  writ ;  yet  the  said  G.  D.  not  regarding  the  statute 

Boch  case  made  and  provided,  nor  fearing  the  penalties  therein  contained, 

not  take  the  said  bail  or  sureties,  or  any  other  bail  or  sureties,  but  wholly 

~  so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid, 

color  and  pretence  of  the  said  writ,  and  on  no  other  account  whatsoever, 

akig  space  of  time,  to  wit,  for  the  space  of  five  days,  after  the  said  A. 

kad  so  tendered  bail  and  sureties  to  him  as  aforesaid,  contrary  to  the  form 

said  statute  in  such  case  made  and  provided ;  whereby  and  by  force  of 

nid  statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the 

A.  B.  who  sues  as  aforesaid,  to  demand  and  have  of  the  said  G.  D.  for 

f  said  lord  the  king  and  himself  the  said  A.  B.  the  sum  of  X40,  parcel  of 

laid  som  above  demanded. 

jybd  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said  G.  [  ^511  ] 
ilgaia  disregarding  the  statute  in  such  case  made  and  provided,  nor  fearii^ff  Second 

n*  ties  therein  eontained,  after  the  said  A.  B.  was  so  taken  and  arrested  ^^^^ 
id,  under  and  bv  virtue  of  the  said  writ,  to  wit,  on,  &c.  at,  &c.  afbre- 
did  by  force  and  color  of  his  said^  office  of  sheriff,  take,  of  and  from  the 
^  B.  a  certain  fee  for  his  reward  and  profit,  other  than  and  different  from 
«^  '<%^ioned  and  allowed  ih  the  said  act  of  parliament  in  that  case  made 
provide^  in  that  respect  (that  is  to  say,)  a  large  sum  of  money,  4o  wit, 
w.  of  lawfvl,  &c.  under  pretence  of  tf  fee,  then  and  there  claimed  and 
by  him  for  c^arching  the  office  of  the  said  sheriff  before  he  would  let  the 

See  debt  fi»r  extortion,  at  suit  of  party  46S,  and  as  declarations  on  bail  bonds.    Wben 

\sDte,  501,  and  see  a  modem  precedent  soflBcient  evidenoe  *to  oonneet  sheritf  with  act 

at  salt  of  poA^  grieved,  for  revising  of  extortion  of  his  officer,  in  an  action  against 

It  baO,  poat    It  is  more  usual  (0  state  sheriff  Ibr  extoiiion,  see  6  J.  B.  Moore,  188. 
i*aing  (^  in  the  process,  as  ante,  445  to 


M6  DBCLA&AnONS  IN  PSBT. 

^If?  able  tiBM,  to  wity  on,  Ae.  at,  Ac.  (vantM)  be  tha  aaid  plaintiff  did  raqpot 
^  the  said  defendant  as  (a)  suoh  overaeer  of  the  said  township  (iv  parish]  « 

aforesaid,  to  permit  the  said  plaintiff  to  inspect  the  said  rate,  and  then  sod 
there  tendered  and  oflered  to  him  one  shilling  for  the  same  ^  yet  the  said  de- 
fendant did  not,  nor  would,  permit  the  said  plaintiff  to  inspect,  the  said  rate, 
bnt  thttd-and  there  wholly  n^lected  and  refused  so  to  do,  oontrmrj  to  th» 
form  of  the  Statute  in  such  case  made  and  provided,  whereby  the  said  defend- 
ant forfeited,  for  his  said  oflfence,  the  sum  of  £20,  and  whereby,  and  by  fisee 
of  the  said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  being  the 
party  aggrieved,  to  demand  and  have  of  and  from  the  said  defendant  the  said 
sum  of  £ —  parcel  of  the  said  sum  above  demanded. 


^^^^  And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parishioner] 
nAnikg  to  and  the  said  defendant  being  such  overseer  of  the  poor  of  the  said  township 
give  a  00-  [or  parish]  of,  Ac.  in  the  county  aforesaid,  and  the  said  rate  being  so  made, 
^^'  assessed,  allowed,  and  notified,  as  aforesaid,  he  the  said  plaintiff  afiterward^  and 

at  a  reasonable  time,  to  wit,  on,  kc.  at,  &c.  {venue)  demanded  of  the  said  de- 
fendant, being  such  overseer  of  the  poor  of  the  said  township  [or  parish]  es 
aforesaid,  a  C(^y  of  the  said  rate  so  assessed,  made,  allowed,  and  notified,  as 
aforesaid,  and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the  / 
[  ^506  ]  said  defendant  for  the  same,  ^^at  and  ailter  the  rate'of  sixpence  for  every  twai- 
ty-four  names  thereof,  according  to  the  form  of  the  Statute  in  sudi  case  made 
and  provided ;  vet  the  said  defendant  did  not  then,  nor  hath  he  at  any  time 
since,  hitherto  (ielivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate, 
or  any  part  thereof,  but  hath  hitherto  wholly  refused  so  to  do,  contrary  to  the 
form,  Ac.  whereby,  and  by  force,  &c. — [Conclude  as  in  tlie  first  oouniJ] 

Third  And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parisbiimer] 

aTJaj^D    ^^  ^®  ^^  defendant  being  such  overseer  of  the  poor  of  the  said  township 

togiTe   ^  [^*  parish]  as,  aforesaid,  on,  &c.  at,  &c.  (vetiue)  aforesaid,  demanded  of  the 

a  oopj.       said  defendant  a  copy  of  the  said  rate,  so  assessed,  made,  allowed,  and  notified 

as  aforesaid ;  and  was  then  and  there  ready  to  have  paid,  and  ofired  to  pay  to 

the  said  defendant  for  the  same,  at  and  after  the  rate  of  sixpence  for  eveiy 

twenty-four  names  thereof,  according  to  the  form  of  the  Statute  in  such  ease 

made  and  prorided ;  yet  the  said  defendant  did  not  then,  nor  hath  he  at  any 

time  since,  delivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or 

any  part  thereof,  but  hath  hitherto  altogether  neglected  so  to  do,  contraiT, 

&c.  whereby,  ftc.  residue,  &;c. — [Condudeae  in  the  first  county  and  add  the 

f4sual  breach^ 


BT  ooMMoif      (1)  [  The  Commencement  is  as  ante,  384,  n.  (dSthepenabybeif^  given 
iNFOBMEs.  miirely  to  the  plaintiff  by  2  Geo.  3.  c.  19.  s.  5.     When  the  plaintiff  sues 
qui  tarn,  the  commencement  is  different ;  see  ante,  18.  18,] 

[  *509  ]      ^[Copmiencement  qui  tarn,  for  king  and  informer,  as  ante,  18.] — For  that 

A* 

(a)  As  to  these  words,  see  6  Bing.  280. — Ante,  604  &. 


(1)  Where  e  etelnte  giTes  a  form  of  dtclaring  to  the  puty  grimd,  in  »  iiiit  li^  •  eommoB  »- 
Ibnner,  the  pluntlff  must  BOtwitfastuiduig,  state  his  caitse  of  action  apmBJUj,  4  Johns.  198. 197. 
The  proTision  of  the  statnte  must  be  set  fhrth,  and  there  most  be  a  dneot  aUegatioB  that  the  ef- 
fbioe  was  committed  against  the  Arm  of  the  sUtate,  10  Mass.  89. 


OK  dTATUTSS.  4^510 

• 

.wbcreas  horctoibio,  to  wit,  on,  &c.  at,  &c.  he  the  said  A.  B.  wa3  taken  aiwl  ^  oommwk 
^arrested  bjr  the  said  C.  D.  (the  said  C.  D.  then  and  there  being  sheriff  of  the  "'"Q^'m. 

county  of  * ,)  by  virtue  of  a  certain  writ  of  our  said  lord  the  now  king,  debt  qui 

of  a  cupins  ad  res^Mj/ideHd{tm,  before  then  sued  and  prosecuted  out  of  his  ^^^ 
nuijcstj's  court  of  common  bench,  at  Westminster,  at  the  suit  of  E.  F.  direct-  2**^*ri|f 
cd  to  the  sheriff  of  the  said  county  of,  &c.  by  which  said  writ  the  said  sheriff  on  the  28  ' 
was*  comnumdcd  that  he  should  take  the  said  A.  B.  if  he  should  be  founds  his  Hen.  6  e^ 
bailiwick,  and  safely  keep  him  so  that  he  might  have  his  body  before  the  jui»-  fi^'^^  t 
ticcs  of  ttie  said  lord  the  king,  at  Westminster,  on,  &e,  to  answer  the  said  E.  for  40/. 
F.  in  a  plea  of  trespass  in  the  said  writ  mentioned ;  and  also  that  the  said  A.  p«i&itj 
B.  might  answer  to  the  said  E.  F.  according  to  the  custom  of  his  majesty's  ^'  ^^^ 
court  of  the  bench,  in*  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  ]^u,  gee-  ^ 
the  damage  of  the  said  £.  F.  of  £ — ,  and  that  the  said  sheriff  should  have  ond  count, 
there  then  that  writ ;  which  said  writ  waa  duly  marked  and  indorsed  for  bail  ^^^'  ^^ 
far  £ — ,  according  to  the  form  of  the  statute  in  that  case  made  and  provided ;  (6). 
and  die  said  A.  B.  further  saith,.  that  he  the  said  A.  B.  being  so  arrested  as 
aforesaid,  continued  and  remained  in  the  custody  of  the  said  G.  D.  so  being 
such  sheriff  as  aforesaid^  for  the  cause  aforesaid,  bjr  vfrtue  of  the  said  writ,  un- 
1^1  he  the  said  A«  B.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  tendered  and 
oflfered  to  the  said  sheriff,  sufficient  sureties,  to  wit,  I.  K.  and  L.  M.  two  good 
and  lawful  men  of  the  said*county,  they  the  said  I.  K.  and  li.  Jii.  having  suf- 
ficient within  the  bailiwick  of  the  said  sheriff  of  the  said  county  of afore- 
said, who  then  and  there  were  willing,  and  offered  to  become  bail  or  sureties, 
for  the  appearance  of  the  said  A.  B.  at  the  return  of  the  said  writ,  according 
I  to  the  exigency  of  the  said  writ ;  yet  the  said  G.  D.  not  regarding  the  statute 
in  such  case  made  and  provided,  nor  fearing  the  penalties  therein  contained, 
^did  not  take  the  said  bail  or  sureties,  or  an^  other  bail  or  sureties,  but  wholly 
refused  so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid, 
[  under  color  and  pretence  of  the  said  writ,  and  on  no  other  account  whatsoever, 
,  fi>r  a  long  space  of  time,  to  wit,  for  the  space  of  five  days,  after  the  said  A. 
'  B.  had  so  tendered  bail  and  sureties  to  him  as  aforesaid,  contrary  to  the  form 
of  the  said  statute  in  such  case  made  and  provided ;  whereby  and  by  force  of 
the  said  statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
|itaid  A.  B.  who  sues  as  aforesaid,  to  demand  and  have  of  the  said  G.  D.  for 
our  said  lord  the  king  and  himself  the  said  A.  B.  the  sum  of  X40,  parcel  of 
the  said  sum  above  demanded. 

*And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said  G.  [  ^511  ] 
B.  again  disregarding  the  statute  in  such  case  made  and  provided,  nor  feariM  Second 
the  penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  ^^"^^ 
as  aforesaid,  under  and  by  virtue  of  the  said  writ,  to  wit,  en,  &c.  at,  &c.  afore- 
said, did  by  force  and  color  of  his  said^  office  of  sheriff,  take,  of  and  from  the 
I  said  A  B.  a  certain  fee  for  his  reward  and  profit,  other  than  and  different  from 
^hat  is  mentioned  and  allowed  ih  the  said  act  of  parliament  in  that  case  made 
an(N^t>vided  in  that  respect  (that  is  to  say,)  a  large  sum  of  money,  to  wit, 
2s.  6tf.  of  lawful,  &c,  under  pretence  of  tt  fee,  then  and  there  claimed  and 
taken  by  him  for  searching  the  office  of  the  said  sheriff  before  he  would  let  the 

(^)  See  delx  Cbr  extortion,  at  rait  of  party  458,  and  as  declarations  on  bail  bonds.    When 

8n«ved,ante,  50^,  and  see  a  modem  precedent  sufficient  evidence  to  connect  sheritf  with  act 

'^  <»M  at  soit  of  piwty  grieved,  for  revising  of  extortion  of  his  officer,  in  an  action  aaainst 

"^SDt  bail,  peat    ft  is  more  usual  to  state  sheriff  for  extogrtion,  see  6  J.  B.  Moore,  188. 
the  iflrojng  of  in  the  process,  as  ante,  446  to 
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said  A.  B.  oat  on  bail  as  aforesaid,  contrary  to  the  form  of  the  statate  in 
case  made  and  provided ;  whereby,  and  by  force  of  the  said  statate,  an 
hath  accrned  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have 
well  for  our  said  lord  the  king  as  for  himself,  of  the  said  C.  D.  other 
further  parcel  of  the  said  sum  above  demanded. 

Afid  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  C.  B. 
again  disregarding  the  statute  in  such  case  made  and  provided  nor  fearing  Aa 
penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  m 
aforesaid,  and  was  and  remained  in  custody  as  aforesaid,  under  and  by  virtue 
of  the  said  writ,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did,^  by  force  and  ook>r  of 
his  said  office  of  sheriff,  take,  of  and  from  the  said  A.  B.  for  fee,  and  lettzog 
the  said  A.  B.  to  bail,  a  much  larger  reward  and  profit  than  such  as  were  m 
and  by  the  said  act  of  parliament  in  that  case  made  and  provided,  and  allowed 
in  that  respect  (that  is  to  say,  the  sum  of  — L  of  lawful,  &c.)  contrary  to  die 
form  of  the  staj;ute  in  such  case  made  and  provided,  whereby,  and  by  force  of 
the  statute,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to 
demand  and  have,  as  well  for  our  said  lord  the  king,  as  for  himself,  of  the  said 
G.  D.  other  — /.  residue  of  the  said  sum  above  demanded ;  yet  the  said  C.  D. 
(although  often  requested)  hath  not  paid  to  our  said  lord  the  king,  and  the 
said  A.  B.  who  sues  as  aforesaid,  or  either  of  them,  the  said  <£120  above  de- 
manded or  any  part  thereof,  but  to  pay  the  same  to  them,  or  either  of  them, 
he  the  said  C.  D.  hath  wholly  refused,  and  still  doth  refiise,  and  therefore,  as 
well  for  our  said  lord  the  king,  as  for  himself,  the  said  A.  B.  brings  his  suit, 
&c. 

♦For  tlyit,  after  the  29th  day  of  September,  which  was  in  the  year  of  our 
Lord  1714,  and  before  the  making  of  the  corrupt  and  unlawful  agreement 
hereafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  one  E.  F.  made  his  certain 
note  in  writing,  commonly  called  a  promissory  note,  with  his  own  proper  hand, 
bearing  date  the  day  and  year  last  aforesaid,  and  then  and  there  delivered  the 
said  note  to  one  G.  H.  by  which  said  note  he  the  said  E.  F.  then  and  there 
promised  to  pay,  three  months  after  the  date  thereof,  to  the  said  G.  H.  by  the 
name  and  addition  of,  &c.  or  order,  — L  value  received,  and  the  said  6. 
H.  to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in 
the  said  note  specified,  was  by  the  said  note  to  be  made,  afterwards,  and  be- 
fore the  making  of  the  corrupt  and  unlawful  agreement  hereafter  next  men- 
tioned, to  wit,  on,  &c.  last  aforesaid,  at  &;c.  aforesaid,  indorsed  the  said  note, 
by  which  said  indorsement  he  the  said  G.  H.  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money,  in  the  said  note  specified,  to  be  paid  to  the 
said  A.  B.  or  his  order,  and  then  an(]^  there  delivered  the  said  note,  so  indors- 
ed as  aforesaid,  to  the  said  A.  B.  [then  another  indorsement  by  A.  B.  to  I 
K«  was  stated  ;]  and  the  said  note  being  so  made  and  indorsed,  as  aforesaid, 


(c)  In  thifl  action  the  yenuc  is  local,  and 
ihould  be  laid  where  the  usurious  intersst  is 
received,  because  the  offence  is  not  complete  till 
such  interest  is  received,  Pearson  v.  M'Gow- 
an,  Hilary  Term,  6  Geo.  4.  How  to  frame  the 
declaration,  see  1  Saund.  296, 5th  edit  It  suf- 
fices to  set  forth  the  corrupt  contract  generally 
and  not  speciaUy,  as  in  a  plea  of  usury,  see  S 
Term  Rep.  108.  If  the  agreement  was  for  the 
ftrbearance  of  money  till  one  or  the  other  of 


two  days,  at  the  option  of  the  borrower,  ft 
should  be  so  stated,  8  Tterm  Bep.  631.  When 
the  declaration  stated  a  specific  sum  to  have 
been  lent,  but  the  evidence  was  of  a  loan,  part 
in  money  and  part  in  gold,  of  a  known  definite 
value,  which  the  party  borrowing  had  agreed 
to  take  as  cash,  tbe  court  held  the  evideDee 
supported  the  declara4ion.  1  H.  Black.  288b 
Taunt  288.-^1  Marsh.  88. 
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&  behalf  of  and  from  the  said  C.  D.  the  said  sum  of  —L  parcel  ofihe  said  bt  oommov 
101  dwye  demanded.  ii»foiiiike. 

For  that  the  said  C.  D.  after  the  said  20tli  day  of  September,  which  was  "^^ 
the  year  of  our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of  the  whm'Sle 
i  A.  B.  who  sues  as  aforesaid,  against  the  said  C.  D.  to  wit,  on,  &c.  at,  earn  fi>r- 
ipon  a  certain  compt  contract,  made  after  the  said  29th  day  of  Septem-  ^^^^^7" 
r,  which  was  in  the  year  of  onr  Lord  1714  aforesaid,  to  wit,  on,  £c.  aforesaid,  Sfiemt 
Ac.  aforesaid  between  the  said  G.  D.  and  E.  F.  tpok,  accepted,  and  times. 
B76d,  of  and  from  the  said  E.  F.  a  certain- sum  of  money,  to  wit,  the  sum 
£1  Is.  of  lawful  money  of  Great  Britain,  by  "way  of  corrupt  bargain 
~  loan,  for  the  said  C.  D.'s  forbearing  and  giving,  and  having  forborne 
given  day  of  payment  of  a  certain  sum  of  money,  to  wit^  the  sum  of 

of  like  lawftil  money,  .heretofore,  to  wit,  on,  &c,  at,'&c.  aforesaid,  lent 
idvuiced  by  the  said  G.  D.  to  the  said  E.  F.  from  the  time  of  lending 
advancing  'the  same,  until  and  upon,  &c.  when  a  part  of  the  said  sum  of 
~  to  wit,  the  sum  of  <£15  11^.  part  thereof  was  paid  and  satisfied,  and 
for  the  forbearing  and  giving  and  having  forborne  and  given,  day  of  pay- 
It,  of  the  sum  of  <£6  9^.  of  like  lawful  money,  residue  of  the  said  sum 
X22,  upon;  and  from  the  day  and  year  last  aforesaid,  until  £ind  upon,  &c. 
n  a  part  of  the  said  sum  of  £6'  9s.  to  wit,  the  sum  of  £3,  part  thereof 
paid  and  satisfied,  and  also  for  the  forbearing  "^and  giving,  and  having  [  *516  ] 
)rne  and  given,  dlay  of  payment  of  the  sum  of  £S  9s  of  like  lawful 
Bf,  residue  of  said  sum  of  £6.  9s.  upon  and  from  the  day  and  year  last 

ud,  until  and  upon,  &;c.  which  said  sum  of  <£1  1^.  so  taken,  accepted, 
received  by  the  said  G.  D.  of  and  from  the  said  E.  F.  in  nuinner  and  for 
eaaae  afisresaid,  exceeds  the  rate  of  £5,  for  the  forbearing  of  ^100  for  a 

contrary  to  the  &rm  of  the  statute,  in  such  case  made  and  provided; 

yji  and  by  force  of  the  statute,  the  said  G.  D.  forfeited  for  his  said 

^  the  sum  of  X66,  of  like  lawful  money,  being  treble  the  value  of  the 
sum  of  £22,  BO  lent  and  advanced  by  the  said  C.  D.  to  the  said  E.  F« 
90  forborne  as  '  aforesaid,  and  thereby  and  by  force  of  the  said  statute  in 
caae  made  and  provided,  an  action  hath  accrued  to  the  said  A.  B.  who 
ts  aforesaid,  to  demand  and  to  have  for  our  said  lord  the  king^  and  ibr 
Blf  in  this  behalf,  of  and  for  the  said  G.  D.  the  said  sum  of  £56,  so  for- 

as  aforesaid,  parcel  of  the  said  sum  above  demanded. 
roL.  II  49 
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DECLARATIONS  IN  COVENANT. 


TICB. 

Agaitut 

theftther 

of  an  ap- 

prentioe 

^r  the  ap- 

prentioa 

aboenting 

himadf 

(e). 

[  *618  ] 


I.    ON  APPRENTICE  DEEDS. 


Refepcnoo 
to  inden- 
ture. 

Entry  of 
apprentice 
into  aer- 
▼ioe. 


ESenborouffh. 

Term, :—  Witt.  4.  (/). 

,  to  mt     A.  B.  complains  of  C.  D.  being  in  the  cnstodj  of  the 

shal  of  the  Marshalsea  (ff)  of  our  lord  the  now  king,  before  the  king  hii 
of  a  plea  of  breach  of  covenant.  For  that  whereas,  heretofore,  to  irit, 
&o.  (h)  at,  &c.  (venue)  by  a  certain  indenture  of  apprenticeship  (t) 
and  there  made,  (one  part  of  which  said  indenture  {k)  sealed  "^^with  tile 
of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the 
whereof  is  the  same  day  and  year  aforesaid,)  one  E.  F.  did  put  himself 
prentice  to  the  said  plaintiff  to.  learn  his  art,  trade,  and  mystery  of  a 
and  with  him  (after  the  manner  of  an  apprentice)  to  serve  from  the 
thereof  until  ihe  full  end  and  term  of  [seven]  years  from  thence  next  fol 
ing,  to  be  fully  complete  and  ended,  during  which  term  it  was  thereby 
nanted  and  agreed,  that  the  said  apprentice  his  said  master  faithfully 
serve,  his  secrets  keep,  his  lawful  commands  everywhere  gladly  do,  and 
he  sh&uld  not  haunt  taverns  or  playhouses,  nor  absent  himself  from  his 
master's  service  day  or  night  unlawfully,  but  in  all  things  as  a  faithful 
prentice  should  behave  hiniself  towards  his  said  master,  and  all  his,  di 
the  said  term.  And  for  the  true  performance  by  Ihe  said  E.  F.  of  all 
every  the  covenants  and  agreements  therein, contained  on  the  part  and 
of  the  said  E.  F.  to  be  performed  and  fulfilled,  the  said  defendant 
bound  himself  unto  the  said  plaintiff  (/).  As  by  the  said  indenture, 
ence  being^thereunto  had,  will  (amongst  other  things)  more  fully  and  at 
appear.     By  virtue  of  which  said  indenture  the  said  E.  F.  afterwards,  to 


s: 


on  the  said,  &c.  at,  &c.  {venue)  aforesaid,  entered,  and  was  then  and 


(e)  See  forms  of  declaration,  by  and  againat 
apprentices,  Morg.  480,650;  PL  A.  316;  and 
other  forms,  indexed  in  6  Wentw.  112,  132. 
Sec  the  law  in  general,  1  Bum,  J.  26th  edit 
tit  "^Apprenticei.'*  A  fkther  cannot,  against 
his  in&nt  son's  consent,  bind  him  as  an  ap- 
prentice, 8  B.  &  A.  684.  An  action  of  coto- 
nant  cannot  be  supported  against  an  inftnt  ap- 
prentice. Cro.  Ou-.  179;  6  T.  R.  567.  It 
Bhonld  therefore  be  agahist  the  party  who 
oorenanted  for  the  infimt's  due  performance  of 
the  indenture.  The  usual  words  of  the  inden- 
ture amount  to  a  covenant,  Doug.  618;  8 
Mod.  190;  Oom.  Dig.  tit  '<  Covenant.**  A. 
2.  It  is  no  defense  that  the  defendant's  son, 
after  becoming  of  age,  aToided  the  indenture, 
though  he  properly  served  till  that  time.  8  B. 
k  A.  69.  The  master  cannot  dismiss  appren- 
tice from  his  service,  though  the  apprentice 
misbehave  himself  1  B.  &  C.  460;  2D.  &  R. 
465,  8.  C.  But  if  the  apprentice  quit  the  ser- 
vice, and  reftue  to  return,  or  prevents  himself 
from  returning  and  the  master  not  requested 
to  receive  him  back,  tlie  master  is  not  liable  for 


not  receiving  and  thJong  care  of  him,  6 1 
G.  680;  and  see  the  pleadings  thereu 

(/)  As  to  titie,  see  ante,  12,  note,  (•! 

iff)  See  forms  by  original,  &c.  ADta» ' 
20. 

(A)  A  deed  maybe  stated  in  pic 
have  been  made  on  a  day  diffieront  from  ili| 
omitting  the  words  '*  bearing  date,  &e.* 
East,  477;  but  it  is  most  usnml  to  ii 
date. 

(i)  As  to  the  binding  by  ifuUnture^i 
NoUui*s  Poor  Laws,  811 ;  C<».  lit.  146  b.r 
J.  tit  "  Apprentice,** 

{k)  A  profert,  or  an  excuse  Axr  tbe 
it  must  in  general  be  stated,  or  the 
will  be  bad  on  special  demurrer,  4  Anne,^ 
If  a  profert  be  stated,  and  the  deed 
produced,  plaintiff  will  be  nonanited 
plea  of  non  eet  factum,  4  East,  686. 
proferts  in  general,  see  1  Saund.  9,  i 
Ante,  489;  fiidex,  voL  i.  tit  ««  Profert.* 

(0  Ante,  617»  note  (s).     This 
a  covenant,  DougL  618;  8  Mod.  190 
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aoehed  into  tho  aervice  of  the  said  plaintiff  as  such  apprentice  as  aforesaid, 
ittd  remained  and  continued  in  such  service,  under  and  bj  virtue  of  the  said 
JBdenture.  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  afore- 
■kid,  vntil,  and  upon,  &&.  [or,  from  thence  hitherto]  to  wit,  at,  &c.  {venue) 
•tfoieaaid.  And  although  he  (m),  the  said  plaintiff,  hath  always,  from  the 
of  the  malting  of  the  said  inaenture,  hitherto  well  and  truly  performed, 
fllfiUed,  and  kept  all  things  therein  mentioned  and  contained,  on  his  part  and 
Mttlf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
hue  intent  and  meaning  thereof,  the  said  plaintiff  in  fact  saith,  that  the  said 
X-  F-  did  not  nor  would  &ithfully  serve  the  said  plaintiff  according  to  the 
and  effect,  true  intent  and  meaning  of  the  said  indenture ;  but  on  the 
itrary  thereof,  he  the  said  E.  F.  during  the  said  term,  to  wit,  on,  &c.  at, 
{v€nue)'*&(oreasady  did  unlawfully  absent  himself,  and  hath,  from  thence, 
rto  remained  and  continued  absent  from  the  service  of  the  said  plaintiff 
trary  k>  the  tenor  and  effect  of  the  said  indenture,  and  of  the  said  cove- 
it  of  the  said  defendant  in  that  behalf  made  as  aforesaid.  And  so,  the 
tiff  in  fiict  saith  (n),  that  the  said  defendant  (although  often  requested 
to  do)  hath  not  kept  the  said  covenant  so  by  him  made  as  aforesaid,  but 
broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff  hath 
wholly  neglected  and  reiused,  and  still  doth  neglect  and  refuse, 
the  damage  of  the  said  plaintiff  of  £ —  (o),  and  therefore  he  brings  his 


DY 

AQAIX8T 
FAIU£B  or 

APPRSN- 
TICIB. 

Qeneral 
prefi>rfliF> 
ance  bj 
pkintilC 


Breach. 

[  *519  ] 

Usual  oon* 

elOBUHL 


BY  AP- 
FBENTXGB 
AGAIirST 
MASTER. 


CoTenant 
by  the  ap- 
preadoe 
onhis  in- 
detttUM 


[See  commencement  in  covenant,  as  ante,  517.] — For  that  whereas,  here- 
to wit,  (HI,  &c.  at,  &c.  {venue)  by  a  certain  indenture  tripartite,  then 
there  made  between  0.  S.  of,  &c.  gentleman,  of  the  first  part,  the  said 
itiff  by  the  name  of  S.  the  son  of  the  said  0.  S.  of  the  second  part,  and 
said  defendant  by  the  name  of,  Ac.  of  the  parish  of  P.  in  the  said  coun- 
ipothto&ry,  of  the  third  part  (one  part  of  which  said  indenture,  sealed 
the  seal  of  the  said  defendant,  he  the  said  plaintiff  now  brings  here 
court,  the  date  whereof  is  the  same  day  and  year  aforesaid),  he  the  said 
Itiff  of  his  own  free  will,  and  by  and  with  tho  consent  and  approba- 
of  his  said  &ther,  testified  by  his  being  made  a  party  thereto,  and  by 
signing  and  sealing  thereof,  did  put  and  bind  himself  an  apprentice 

r«kd  with  the  said  defendant  to  learn  his  art,  and  with  him,  after  the  man- 
of  aa  apprentice,  to  serve  from  the  day  and  year  aforesaid,  for  and  during, 
until  the  full  end  and  term  of  seven  years  from  thence  next  ensuing,  and 
to  be  complete  and  ended ;  during  which  said  term,  the  said  apprentice 
Bsster  should  and  would  fiiithfully  serye,  his  secrets  ^keep,  all  his  lawful  [  *520  ] 
honest  commands  every  where  gladly  do,  he  should  do  no  damage  to  his 
master,  nor  see  it  to  be  done  by  others,  but  to  his  power  should  prevent, 

ferthwith  give  notice  to  his  said  master  of  the  same;  the  goods  of  his  said 
he  should  not  waste,  nor  lend  .them  unlawfully  to  any ;  hurt  to  his 


0  This  general  aTerment  of  performanoe 
i^AmjSs  is  onneecasary.  1  Saand.  285, 
\\  Bcp.  temp.  Haidw.  848,  4. — 2    Mod. 

I)  This  statement  is  nnnecessarj,  there 

a  breaoh  of  coTenant  alleged  beft>re,  it  is 

nnneeeesary  to  make  a  repetition  of  it 

tcooclnsion,  1  Saond.  286,  n.  7. 

0  In  an  declarations  in  ooTenant,  a  snm 

be  maerted  snfBdent  to  coyer  tlie  real 

tiU   tbs  tuDM  «f  inal 


judgment 

( p)  See  this  form,  PL  A.  816.  It  is  not 
firamed  precisely  according  to  the  modem  laa^ 
guage  of  pleading,  but  may  readily  be  adapt- 
ed. See  other  precedents,  by  apprentioes,  8 
Wentw.  824,  812,  419,  427,  438.  See  a  ibm 
of  4eoktration  by  the  &ther  against  the  master, 
6  B.  &  Ores.  680.  As  to  the  Validity  of  the 
deed,  see  16  East,  18,  and  Chitty'sLaw  of  Ap- 
pxentioaa. 
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B8  aforesaid,  contrary  to  the  fonn  of  the  statute  in 
1 ;  whereby,  and  by  force  of  the  said  statute,  an 
id  A.  B.  who  sues  as  aforesaid,  to  demand  and  hare 
the  king  as  for  himself,  of  the  said  C.  D.  other 
lid  sum  above  demanded. 

who  sues  as  aforesaid,  further  saith,  that  the  said  C.  D. 
statute  in  such  case  made  and  provided  nor  fearing  th« 
ined,  after  the  said  A.  B.  was  so  taken  and  arrested  wm 
remained  in  custody  as  aforesaid,  under  and  by  nrtoe 
it,  on,  kc.  at,  &c.  aforesaid,  did„  by  force  and  color  af 
r,  take,  of  and  irom  the  said  A.  B.  for  fee,  and  letdi^ 
a  much  larger  reward  and  profit  than  such  as  were  2& 
parliament  in  that  case  made  and  provided,  and  allowed 
to  say,  the  sum  of  — /.  of  lawful,  &c.)  contrary  to  the 
such  case  made  and  provided,  whereby,  and  by  force  of 
lath  accrued  to  the  said  A.  B.  who  sues  as  afi>resaid,  to 
ell  for  our  said  lord  the  king,  as  for  himself,  of  the  said 
le  of  the  said  sum  above  demanded ;  yet  the  said  C.  D. 
ited)  hath  not  paid  to  our  said  lord  the  king,  and  the 
I  aforesaid,  or  either  of  them,  the  said  £120  above  de- 
ereof,  but  to  pay  the  same  to  them,  or  either  of  them, 
wholly  refused,  and  still  doth  refuse,  and  therefore,  as 
;he  king,  as  for  himself,  the  said  A.  B.  brings  his  suit, 


29th  day  of  September,  which  was  in  the  year  of  our 
)  the  making  of  the  corrupt  and  unlawful  agreement 
ed,  to  wit,  on,  &c.  at,  &c.  one  E.  F.  made  his  certab 
ily  called  a  promissory  note,  with  his  own  proper  hand^ 
id  year  last  aforesaid,  and  then  and  there  delivered  the 
by  which  said  note  he  the  said  £.  F.  then  and  there 
months  after  the  date  thereof,  to  the  said  G.  H.  by  the 
4c.  or  order,  — /.  value  received,  and  the  said  G. 
le  order,  the  payment  of  the  said  sum  of  money  in 
was  by  the  said  note  to  be  made,  afterwards,  and  he- 
corrupt  and  unlawful  agreement  hereafter  next  men- 
ast  aforesaid,  at  &c.  aforesaid,  indorsed  the  said  note, 
mi  he  the  said  G.  H.  then  and  there  ordered  and  ap- 
money,  in  the  said  note  specified,  to  be  paid  to  the 
and  then  anc^  there  delivered  the  said  note,  so  indois- 
lid  A.  B.  [then  another  indorsement  by  A.  B.  to  I 
I  said  note  being  so  made  and  indorsed,  as  aforesaid, 

ne  18  local,  and  two  days,  at  the  option  of  the  borroirer,  it 

rioiu  intereat  ta  ahoald  be  00  atated,  8  Term  lUm.  631.    Whoft 

not  oomplete  till  the  declaration  stated  a  q>ecinc  aiun  to  have 

raon  V.  M*Qow-  been  lent,  but  the  evidence  was  of  a  loan,  ptft 

ow  to  fitime  the  in  money  and  part  in  gold,  of  a  known  de&iHe 

th  edit     It  fluf-  Talne,  which  the  party  borrowing  had  agnttf 

itraet  generally  to  take  as  cash,  ibe  court  held  the  evideoM 

of  usury,  aee  8  supported  the  declaration.    1  H.  Black.  281 

ent  was  for  the  —6  Taunt  288.— 1  Bfarah.  88. 

)r  the  other  of 
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w&uaxt  in  that  behalf  so  made  as  aforesaid,  but  hath  hitherto  wholly  neg- 
and  refused  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid ;  and  the  said 
lintifi'  further  saith,  that  the  said  defendant,  from  the  making  the  said  i^- 
iture,  and  from  the  time  of  the  said  plaintiff's  entering  into  the  said  seryioe, 
irto  hath  not  found,  allowed,  nor  provided,  unto  or  for  the  said  plaintiff, 
kt,  drink,  washing,  lodging,  or  any  other  necessaries  (apparel  and  mending 
>f  excepted,  as  is  above  mentioned),  as  he  ought  to  have  done,  according 
the  form  and  effect  of  his  said  covenant  in  that  behalf  so  made  as  aforesaid, 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the  said 
itore  and  the  said  covenant  of  the  said  defendant,  in  that  behalf  made  as 
Lid,  to  wit,  at,  &c.  {venue^  aforesaid,  and  so,  &o. — ICamnum  candu- 
as  aate^  519,  and  as  in  next  precedent.^ 

m 

♦For  that  whereas,  heretofore,  to  wit,  on  the,  &c.  at,  &o.  {venue)  by  a  [  *522  ] 
TtuQ  indenture  of  apprenticeship,  then  and  there  made  between  the  said  Indentan 
imtiff  and  the  said  I.  A.  deceased,  which  said  indenture  was  and  is  sealed  ^^«£^^ 
'h  the  seal  of  the  said  R.  M.  (but  being  in  the  possession  of  the  said  defend-  a  mariner,, 
the  said  plaintiff  cannot  produce  the  same  to  the  said  court  here,  (r),)  bj  appren- 
£id  plaintiff  did  put  himself  aj^rentice  to  the  said  I.  A.  to  learn  his  art  ^!J^ 
mystery  with  him,  after  the  manner  of  an  apprentice,  to  serve  from  the  executors 
of  the  date  of  the  said  indenture,  until  the  full  end  and  term  of  of  master 
«*years  from  thence  next  following,  to  be  fully  complete  and  ended,  ^^°^^.^ 
the  said  I.  A.  thereby  covenanted  and  agreed,  his  said  apprentice  in  the  meat, 
of  a  mariner,  which  he  used,  by  the  best  means  that  he  could,  to  teach  board,  &o. 
instruct,  or  cause  to  be  taught  and  instructed,  jQnding  unto  his  said  ap-  ^^^' 
sufficient  meat,  drink,  and  lodging,  and  in  lieu  of  all  other  neces- 
during  the  said  term,  should  and  would  pay  unto  him  X14  for  the  first 
r,  -£16  for  the  second,  and  £20  for  the  third  year,  and  of  £5  more  if  he 
"  his  term  out  faithfiilly ;  and  for  the  true  performance  of  all  and  every 
teavenants  and  agreements  therein  contained  both  the  said  parties  bound 
i\£  to  the  other  by  the  said  indenture,  as  by  the  said  indenture,  reference 
thereunto  had,  will  more  fully  and  at  large  appear ;  by  virtue  and  in  pur- 
of  which  said  indenture,  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
■jear  aforesaid,  at,  &;c.  aforesaid,  entered,  and  was  then  and  there  received 
the  service  of  the  said  I.  A.  in  his  lifetime,  as  such  apprentice  as  afore- 
\  and  remained  and  continued  in  such  service,  under  and  by  virtue  of  the 
jbdenture,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  afore- 
imtil  and  upon  the  [25th]  day  of  [August,]  in  the  year  or  our  Lord 
\]  to  wit,  at,  &c.  {vefiue) ;  and  the  said  plaintiff  did  always,  from  the 
of  the  making  of  the  said  indenture,  until  the  day  and  year  last  aforesaid, 
well  and  truly  perform,  fulfil  and  keep,  all  things  therein  contailied, 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the 
wad   effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  aforesaid ; 
ilthoagh  the  said  plaintiff  was  always  ready  and  willing,  from  the  said 
i]  day  of  [August,]  in  the  *yearof  our  Lord  [1814]  aforesaid,  until  the  [  ♦623  ] 
Ltion  of.  the  said  term  of  three  years,  to  continue  faithfully  and  duly  to 
the  said  I.  A.  in  his  life-time,  and  his  executors  since  his  decease,  to  wit, 
{venue}  aforesaid,  whereof  the  said  I.  A.  in  his  life-time,  and  the  said 
it  as  executor  as  aforesaid,  afler  his  decease,  always  there  had  notice; 

Am  to  nMuriner's  apprentice  indentares,    .Bam,  J.  tit  "  Apprentice.** 

Bott,  680  to  638;  5  Eliz.  c.  5.  s.  12;  (r)  Let  this  be  according  to  the  fkot 
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F  said  A.  B.  out  on  bail  as  aferesaid,  contrary  to  the  fonn  of  the  statute  is  A< 

'  case  made  and  provided ;  whereby,  and  by  force  of  the  said  statute,  an  actioi 

hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  bare  si 

well  for  our  said  lord  the  king  as  for  himself,  of  the  said  C.  D.  other  jEH 

further  parcel  of  the  said  sum  above  demanded. 

Afid  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  G.  B. 
again  disregarding  the  statute  in  such  case  made  and  provided  nor  fearing  lb 
penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  m 
aforesaid,  and  was  and  remained  in  custody  as  aforesaid,  under  and  by  virtae 
of  the  said  writ,  to  wit,  on,  kc.  at,  &c.  aforesaid,  did^  by  force  and  color  of 
his  said  office  of  sheriff,  take,  of  and  from  the  said  A.  B.  for  fee,  and  letth^ 
the  said  A.  B.  to  bail,  a  much  larger  reward  and  profit  than  such  as  were  ia 
and  by  the  said  act  of  parliament  in  that  case  made  and  provided,  and  allowel 
in  that  respect  (that  is  to  say,  the  sum  of  — /.  of  lawful,  Ac.)  contrary  to  the 
form  of  the  staj;ute  in  such  case  made  and  provided,  whereby,  and  by  feroe  of 
the  statute,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  afi>resaid,  to 
demand  and  have,  as  well  for  our  said  lord  the  king,  as  for  himself,  of  the  said 
G.  D.  other  — /.  residue  of  the  said  sum  above  demanded ;  yet  the  said  G.  D. 
(although  often  requested)  hath  not  paid  to  our  said  lord  the  king,  and  the 
said  A.  B.  who  sues  as  aforesaid,  or  either  of  them,  the  said  £120  above  de- 
manded or  any  part  thereof,  but  to  pay  the  same  to  them,  or  either  of  then, 
he  the  said  G.  D.  hath  wholly  refused,  and  still  doth  refuse,  and  therefore,  as 
well  for  our  said  lord  the  king,  as  for  himself,  the  said  A.  B.  brings  his  suit, 
&c. 

I      *For  thfit,  after  the  29th  day  of  September,  which  was  in  the  year  of  oar 
Lord  1714,  and  before  the  making  of  the  corrupt  and  unlawful  agreement 
hereafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  one  E.  F.  made  his  certain 
note  in  writing,  commonly  called  a  promissory  note,  with  his  own  proper  hand^ 
bearing  date  the  day  and  year  last  aforesaid,  and  then  and  there  delivered  the 
said  note  to  one  6.  H.  by  which  said  note  he  the  said  £.  F.  then  and  there 
promised  to  pay,  three  months  after  the  date  thereof,  to  the  said  G.  H.  by  the 
name  and  adcGtion  of,  &c.  or  order,  — /.  value  received,  and  the  said  G. 
H.  to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in 
the  said  note  specified,  was  by  the  said  note  to  be  made,  afterwards,  and  be- 
fore the  making  of  the  corrupt  and  unlawful  agreement  hereafter  next  men- 
tioned, to  wit,  on,  kc.  last  aforesaid,  at  &c.  aforesaid,  indorsed  the  said  note, 
by  which  said  indorsement  he  the  said  G.  H.  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money,  in  the  said  note  specified,  to  be  paid  to  the 
said  A.  B.  or  his  order,  and  then  and^  there  delivered  the  said  note,  so  indors- 
ed as  aforesaid,  to  the  said  A.  B.  [then  another  indorsement  by  A.  B.  to  I. 
E.  was  stated ;]  and  the  said  note  being  so  made  and  indorsed,  as  aforesaid, 


(c)  In  this  action  the  yenne  is  local,  and 
should  be  laid  where  the  nsurioiu  interest  is 
received,  because  the  offence  is  not  complete  till 
such  interest  is  received,  Pearson  v.  M *Qow- 
an,  Hilaxy  Term,  6  Geo.  4.  How  to  fnme  the 
declaration,  see  1  Saund.  295, 6th  edit  It  suf- 
fices to  set  forth  the  corrupt  contract  generally 
and  not  specially,  as  in  a  plea  of  usury,  see  8 
Term  Rep.  108.  If  the  agreement  was  for  the 
forbearance  of  money  till  one  or  the  other  of 


two  days,  at  the  option  of  the  borrower,  ft 
should  be  so  stated,  8  Term  Rmk  581.  When 
the  declaration  stated  a  q>ecinc  sum  to  hate 
been  lent,  but  the  evidence  was  of  a  lotn,  pert 
in  money  and  part  in  gold,  of  a  known  de&iits 
value,  which  the  party  borrowing  had  sgreed 
to  take  as  cash,  the  court  held  the  evidence 
supported  the  declaration.  1  H.  Black.  28a 
^  TMiBt  288.— 1  Marsh.  88. 


t 
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Iterwards,  and  after  the  said  29th  day  of  September,  in  the  year  of  oar  Lord  ^  ^!^^ 
Pn4  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  who  "'^*""*' 
pes  as  aforesaid,  against  the  said  G.  D.  to  wit,  on,  kc,  at,  &o.  aforesaid,  it 
p$8  corruptly,  and  against  the  form  of  the  statute  in  such  case  made  and  pro- 
fided,  agreed  by  and  between  the  said  C.  D.  and  the  said  I.  K.  that  the  said 
C.  D.  should  lend  and  advance  to  the  said  I.  K.  the  sum  of  — /.  of  lawful, 
fta  and  that  the  said  C.  D.  should  forbear  and  give  day  of  payment  thereof 
into  the  said  I.  K.  from  the  lending  and  adyancing  thereof  until  the  said 
promissory  note  should  become  due  and  payable,  according  to  the  tenor  and 
eBect  thereof,  and  that  the  said  I.  K.  should  buy  of  the  said  C.  D.  and  that 
the  said  C.  D.  should  sell  and  deliver  to  the  said  I.  K.  divers,  to  wit,  20  casks 
of  batter,  being  then  and  there  of  small  value,  to  wit,  of  the  yalue  of  — /. 
of  lawful,  &c.  as  he  the  said  C.  D.  then  and  there  knew,  for  which  said  casks  of 
hatter  the  said  I.  K.  should  pay  to  the  said  C.  D.  a  much  larger  sum  of  mon- 
ey than  the  said  real  value  of  the  said  casks  of  batter,  and  the  said  sum  of 
•—/.  to  wit,  the  sum  of  — /.  of  like  lawful  money ;  and  that,  for  the  forbear- 
ing and  giving  day.  of  payment  *of  the  said  sum  of  — /.  by  the  said  C.  D.  [  *518  J 
to  the  said  I.  IC.  as  aforesaid,  the  said  C.  D.  should  take,  accept,  and  receive, 
of  and  from  the  said  I.  K.  a  certain  sum  of  money,  to  wit,  the  sum  of  — L 
of  lawful,  &c.  being  the  di£ference  between  the  real  yalue  of  the  said  caska 
(^  butter  and  the  said  sum  of  — /.  so  as  aforesaid  to  be  paid  for  the  same,  and 
that  the  said  C.  D.  should  also  take,  accept,  and  receive  for  such  forbearance, 
the  further  sum  of  — /.  of  like  lawful  money,  and  that  for  securing  the  pay^ 
ment  of  the  said  sum  of  — -/.  so  to  be  lent  and  advanced  by  the  said  G.  D.  as 
aforesaid,  and  of  the  said  sum  of  — /.  the  said  I.  K.  should  deliver  to  the  said 
C.  D.  the  said  promissory  note,  so  made  and  indorsed  as  aforesaid;  and 
the  said  A.  B.  who  sues  as  aforesaid,  avers,  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  he  the  said  C.  D.  did  afterwards,  to 
wit,  on,  &c.  (e/)  and  on  divers  other  days  and  times,  between  that  day  and 
the  22d  day  of  November  then  next  following,  at,  &c.  aforesaid,  lent  and 
advanced  to  the  said  I.  K.  divers  sums  of  n^oney,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful,  Ac.  and  did  for-  i 

bear  and  give  day  of  payment  thereof  to  the  said  I.  K.  from  the  lending 
and  advancing  thereof,  until  the  said  promissory  note  did  become  due  and  pay- 
able according  to  the  tenor  and  effect  thereof;  and  that,  in  further  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  to  the  said  I.  K.  on  the  said,  &;c. 
at,  &c.  aforesaid,  did  buy  of  the  said  C.  D.  and  the  said  G.  D.  did  then  and 
there  sell  and  deliver  to  the  said  I.  K.  divers,  to  wit,  twenty  casks  of  butter, 
being  then  and  there  of  small  yalue,  to  wit,  of  the  yalue  of  the  said  sum  of 
— L  of  lawful,  &c,  as  he  the  said  C.  D.  thep  and  there  well  knew,  for  which 
said  casks  of  butter  the  said  I.  K.  did  afterwards,  to  wit,  on,  kc.  at,  &;c.  afore- 
^^1  pay  to  the  said  G.  D.  a  much  larger  sum  of  money  than  the  real  value 
of  the  said  casks  of  butter,  and  much  more  than  the  tsaid  sum  of  — L  to  wit, 
the  sum  of  — /.,  of  like,  &c.  And  the  said  A.  B.  who  sues  as  aforesaid,  fur- 
ther says,  that  for  the  forbearing  and  giving  day  of  payment  of  the  said  sum 
of  — L  by  the  said  G.  D.  to  the  said  I.  K.  as  iCforesaid,  the  said  G.  D.  in  fur- 
ther pursuance  of  the  said  corrupt  and  unlawful  figreement,  did  then  and 
there,  to  wit,  on,  &o.  last  aforesaid,  at,  <&c.  aforesaid,  take,  accept,  and  receive, 
of  and  from  the  said  I.  K.  a  certain  sum  of  money,  to  wit,  the  sum  of  -^/., 

{i)  The  daj  on  wkioh  tlie  monej  is  a^rfnred  to  haTe  been  wlTanoed,  is  material    4  Eep. 
152^1  Gampb.  446. 
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cording  to  the  form  and  efibct  of  the  said  articles  of  agreement,  bat  on 
contrary  thereof,  the  said  defendant  made  defieialt  in  setting  down  the  saoM 
aforesaid,  and  did  not  duly  account  for  the  same  as  aforesaid,  contrary  to 
force,  form,  and  effect  of  the  said  articles  of  agreement,  whereby  the 
defendant  forfeited  and  became  liable  to  pay  the  said  plaintiff  the  further 
of  £&  Bs.  for  such  neglect  or  defieiult — [SlcUe  several  other  breaches  to 
amount  of  £75  12s.] — Yet  the  said  defendant  hath  not  yet  paid  to  the 
plaintiff  the  said  snm  of  £15  12s.  or  any  part  thereof,  according  to  the 
and  eflect  of  the  said  articles  of  agreement,  but  hath  hitherto  wholly 
lected  and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  contrary  to 
said  articles  of  agreement,  and  the  said  covenant  of  the  said  defendant  by  Upi 
in  that  behalf  omde  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid ;  and  m 
the  said  plaintiff  saith,  that  he  the  said  defendant  hath  not  kept  with  him  fb 
covenant  so  made  between  them  as  aforesaid,  but  hath  broken  the  same,  aal 
to  keep  the  same  with  the  said  plaintiff  the  said  defendant  hath  hitholl! 
wholly  refused,  and  still  doth  refuse ;  to  the  damage  of  the  said  plaintiff  4 
£100;  and  therefore,  ko. 


OH  DSBM 
or  BSPA&. 
ATE  KAIir- 


mrAHci.  m.    ON  DEEDS  OF  SEPARATE  MAINTENANCE. 

By  th« 

*'^^^J|J^J^  For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  <tc.  (venue)  by  a  certsoi 
woman  indenture  then  and  there  made  between  the  said  defendant,  of  the  first  parti 
against  one  I.  J.  wife  of  the  said  defendant,  of  the  second  part,  and  the  said  plainti^ 
Wl^^  of  the  third  part,  one  part  of  which  said  indenture,  sealed  with  the  ^seal  of 
not  paying  ^^  ^^^  defendant,  he  the  said  plaintiff  now  brings  here  into  court,  the  date 
money  for  whereof  is  the  same  day  and  year  aforesaid,  after  reciting,  as  in  the  said  xd- 
ha  Bciwr-  Jonture  was  and  is  recited,  it  was  witnessed,  that  it  was  thereby  ♦declared 
taumce  ~  ^^^  agreed  upon,  by  and  between  the  said  defendant;,  and  I.  J.  his  wife,  that 
(u).  the  said  L  J.  should  and  might,  from  time  to  time,  and  at  all  times  thereat 

[  ^527  ]  ter,  at  her  own  free  will  and  pleasure,  live  separate  and  apart  from  the  said 
defendant,  and  that  he  the  said  defendant,  should  and  would,  during  such  time 
as  the  said  I.  J.  should  live  separate  from  the  said  defendant,  pay  unto  the 
said  plaintiff,  the  sum  of  £500  yearly,  and  every  year,  and  in  like  proportioB 
foi*  any  lesser  time  than  a  year,  for  and  towards  the  support  and  maintenance 
of  the  said  L  J.  by  four  equal  quarterly  payments,  the  first  payment  thereof 
to  commence  from  the  day  and  year  aforesaid ;  and  the  said  defendant  did 
thereby  covenant,  promise  and  agree,  to  and  with  tlie  said  plaintiff,  his  exec- 
utors, administrators,  and,  assi^,  that  he  the  said  defendant,  his  executors 
and  administrators,  should  ana  would,  during  such  time  as  she  the  said  L  J. 
should  live  separate  and  apart  from  the*  said  defendant,  pay  unto  the  said 
plaintiff,  the  sum  of  £500  yearly,  and  every  year,  and  in  like  proportion  fer 
any  lesser  time  than  a  year,  for  and  towards  the  support  and  maintenance  of 

(«)  As  to  the  general  liabilities  of  husband  tion  are  at  law  valid  unless  they  have  been  id 

and  -wits,  in  ease  of  separation,  see  8  Chit  framed  as  to  inTite  or    improperiy  fteOilali 

Com.  Law,  46;  -1  T.  R.  6;  8  T.  IL  546;  Norse  separaUon.     Watte  v.  Jones,  1  Bing.  N.  C 

V.  Craig,  2  N.  R.  148;  1  Hen.  Bla.  884  to  851;  656;    see  the  cases  coUected,   1   Chit.  Gm  i 

8  Esp.  Rep.  250,  255;  6  Campb.  120.     And  Praot  58,  59.    When  declaration,  soffident,  , 

see  another  precedent,  8  Wentw.  818;  1  Taimt  and  when  adultery  of  wift  cannot  be  pleaded 

417.  to  an  aotioB  on  ospantion  doed.     8  Biii. 

'It  seems  that  in  gtntral^  deeds  of  separa-  266.) 
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aii  1  J.  and  that  it  shofuld  and  mislit  be  lairfdl  for  the  said  I.  J.  at  all  ^^  i*°°^ 


or  8EPA. 


Ae 


thereafter,  at  her  own  free  will  and  pleasure,  to  live  separate  and  apart  raismao- 

the  said  defendant,  as  if  the  said  I.  J.  was  sole  and  unmarried,  free  from   tenaugb. 

power,  command,  restraint,  and  control  of  the  said  defendant,  at  such 

and  in  such  manner  as  he  should  think  proper ;  and  in  and  bj  the  said 

tore  it  was  provided,  that  the  cohabitation  of  the  said  I.  J.  at  any  time 

the  said  defendant  should  not  be  considered  a  relinquishment  on  the  part 

Ae  said  plaintiff,  and  I.  J.  or  either  of  them,  of  their  right  to  the  per- 

ce  of  the  covenants  and  agreements  on  the  part  of  the  said  defendant, 

ezeeators  and  administrators,  therein  contained,  nor  in  anj  respect  preju* 

umiil,  or  make  void  such  covenants  or  agreements,  or  either  of  them, 

same  should,  notwithstanding  such  cohabitation,  at  any  time,  be  and 

in  foil  force  and  effect,  any  thing  therein  contained  to  the  contrary  in 

vise  notwithstanding,  as  in  and  by  the  said  indenture,  reference  being 

to  had,  will,  amongst  other  things,  more  fully  and  at  large  appear. 

the  said  plaintiff  in  fact  says,  that  afterwards,  and  after  making  the  said 

iture,  to  wit,  <hi  the  — —  of A.  D. the  said  I.  J,  in  the  said 

mentioned,  did  choose,  and  was  willing,  and  did  actually  live  sepa^ 
from  the  said  defendant,  her  said  husband,  and  for  *a  long  space  of  time,  [  4f528  ] 
it,  from  thence  hitherto  hath  continued,  and  still  doth  continue,  to  live 
>te  and  apart  from  the  said  defendant,  her  said  husband,  to  wit,  at,  kc, 
)  aforesaid,  and  although,  from  the  time  of  making  the  said  indenture 
,  the  said  plaintiff  hath,  <fec. — [Plaintiff* s  general  performance  of 
MentureJ] — The  Protesting,  &c. — [DefendaTit^s  general  non-perform- 
'—That  BBii  plaintiff  in  fact  sajth  that,  &;c. — [Slate  the  arrear,  and 
eenebisum^  as  in  declaration  in  covenant  for  rent,  post,  551.] 


•] 
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tiiat  wheireas  heretofore,  to  wit,  on,  &e.  at,  ke,  {venue)  by  a  certain 
r^nrty  of  afireightment,  then  and  there  indebted,  made  and  concluded, 
&e  said  plaintiff,  by  the' name  and  description  of,  &c.  master  of  the 
Wg  or  vessel  called,  &c.  of  the  burthen  of  — —  tons  (x)  per  register. 
Its,  then  riding  in  the  river  Thames,  of  the  one  part,  and  the  said 
It,  by  the  name  and  addition  of,  &c,  merchant,  and  freighter  of  the 
)1,  of  the  other  part,  (one  part  of  which  said  charter-party,  sealed 


8tt  otiwr  fi>rms  by  master  or  owner,  8 
^l,  344,  3^,  d52,  855,  858,  802. 
;  PL  A.  354.     For  Ibrms  at  the  suit  of 
ter,  see  3  Wentw.  857 ;  and  forms  in 
aDt^  221;  and  in  Debt,  ante,  426. 
^eoQtraot  Ss  under  SBal,  the  declanu 
in  general  be  framed  upon  it,  and 
terms  of  the  deed.     See  1  N.  R.  104. 
wshiiipiBg,  4t3i  edit  1S5;  1  M.  &  a 
U.  &  S.  308,  when  the  plaintiff  should 
on  the  charter-party,  sec  8  Chit.  Com. 
"  2  Chit  Rep.  670;  4  Carapb.  181; 
179;  2  Camp.  616;  6  J.  B.  Hoore, 
As  to  the  demurrage,  see  Abbott, 
»  Chit  CoHL  Law,  426,  ante,  64.    When 
'"Bo^'enble,  as  in  oase  of  hostile  oeoupa* 

Vol.  II,  50- 


tion  of  the  port  to  which  the  ship  is  bound. 
10  East,  5;^;  8  Chit.  Com.  Law,  429.  As  to 
what  is  a  condition  precedent  in  a  charter- 
party,  and  what  need  not  be  averrerl,  see  4 
Bast,  477;  2  Chit  Rep.  705;  8  Chit  Com. 
Law,  891. 

(See  a  form  of  declaration  against  master 
of  a  ship  for  not  sailing  in  ballast  direot  to  a 
named  port,  but  improperly  making  an  inter- 
mediate voyage  for  his  own  purposes,  Andrews 
V  Adams,  1  Uing.  N.  C.  29.) 

(x)  The  owner  may  gWe  evidence  of  aotnal 
burthen,  and  is  not  restricted  to  the  precise 
burthen  mentioned  in  charter-party,  if  there 
is  no  firaud;  2  Stark.  2,  452. 
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▲GAINST 
FREIOHTEB. 

By  owner 
again.«it 
freighter, 
on  char- 
ter-party, 
to  recover 
ftreight, 
and  de- 
murrage, 
and  dam- 
ages, for 
not  load- 
ing within 
lay  days 
(w). 


628  DXOLAEATIOKS  IV  COVBHANT. 

BT  owKBB  with  the  seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  iaia 
^°^' nL  ^^^^)  ^^  ^^  whereof  is  the  same  day  and  year  aforesaid)  it  was  witnceso^ 
that  the  said  plaintiff,  for  the  considerations  ihereinafter  mentioned,  dii  < 
*[  *529  ]  thereby  covenant,  ^promise  and  agree,  to  and  with  the  said  defendant^  Ui 
executors,  administrators,  and  assigns,  that  the  said  vessel  being  tight,  Btaaneh, 
and  strong,  &c,  [here  set  out  the  charter-^party  verbatim,  in  the   prcpm 
Beferanoe    tense^]  as  by  the  said  charter-party,  reference  being  thereunto  had,  wiH| 
to  charter-  amonggt  other  things,  more  fully  and  at  large  appear,  to  wit,  at,  &c.  {yen^ 
j^[p  be-     aforesaid.     And  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  oo, 
rng  made    &;c.  J;be  said  vessel  being  then  and  there  tight,  staunch,  and  strong,  and  eveij 
fit  for  Toj-  yj^j  properly  fitted  and  manned  for  the  voyage  in  the  said  charter-party  meo- 
M^'es  ear-  tioned,  the  said  master  did  then  and  there  take,  load,  and -receive,  on  board 
go,  sails     of  the  said  vessel,  a  full  and  complete  cafgo  of  lawful  goods,  which,  havii^ 
^^  ^'^d    i*^^!^^)  <^<]  being  despatched,  did  then  and  there,  wind  and  weather  permit- 
ddivers      ting,  immediately  set  sail  and  proceed  to  the  island  of  Heligoland,  wh^e, 
outward     being  afterwards,  to  wit,  on,  <&c.  arrived,  did  then  and  there  make  a  rig^ 
^^^^^        and  true  delivery  of  the  whole  of  the  said  cargo  to  the  agents  or  assigns  of 
the  said  freighter,  agreeably  to  bills  of  lading  that  were  signed  for  the  same, 
to  wit,  &c.  {venue")  aforesaid,  which  cargo  being  then  and  there  so  delivered, 
Ship  takes  the  said  master  of  the  said  vessel  did  afterwards,  to  wit,  on,  ka.  take  on  boatd 
in  Illume-    ^Q  g3,](]  vessel  another  full  and  complete  cargo  of  lawftil  goods,  not  ezceedios 
go,  ar!^'   ^^^  ^^^  could  reasonablv  carry  and  stow,  and  being  so  laden  and  despatched 
riyes,  and   as  last  aforesaid,  the  said  vessel  did  afterwards,  to  wit,  on,  &c.  set  sail  aid 
detivers      proceed  direct  from  thence  to  London,  where,  being  afterwards,  to  wit,  on,  Ac. 
^"^         arrived,  she  did  then  and  there  make  a  right  and  true  delivery  of  the  whok 
of  the  said  homeward  cargo  to  the  said  defendant  or  his  agents,  agreeably  to 
bills  of  lading  that  were  signed  for  the  same,  and  so' ended  the  said  voyage, 
according.to  the  form  and  effect  of  the  aforesaid  chai'ter-party,  to  wit,  at,  && 
{yenue^  aforesaid,  of  which  said  several  premises  the  said  defendant  then  and 
Notice  to     there  had  notice.     And  although  the  said  plaintiff  hath  always,  since  the 
d^dMit  making  of  the  said  charter*party,  well  and  truly  performed,  ftilfiUed,  and 
p^rm-     ^^P^'  ^^  things  in  the  said  charter-party  contained  on  his  part  and  behalf  to 
ance  bj     be  performed,  fulfilled,  and  kept,  to  wit,  at,  Ac.  {venue)  aforesaid ;  yet  pro- 
plaintiff     testing  that  the  ^d  defendant  hath  not  performed,  ftilfilled,  or  kept,  any 
^«Mh  ibr  ^h^^S  therein  contained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and 
not  ship-    kept,  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would 
jps[  .in      send,  or  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames, 
^  ^^  ^^^^  goods  as  he  thought  prbper  to  ship,  ^and  receive  the  same  from  alone- 
in  lay        side  of  her  at  Heligoland,  and  sent  alongside  of  her  at  Heligoland  such  goods 
<^7>-         as  he  thought  fit,  and  receive  the  same  from  alongside  of  her  at  London, 
[  *680  ]  within  the  time  limited  for  those  purposes,  and  days  of  demurrage  in  the  said 
\  charter-party  mentioned,  but  wholly  revised  and  neglected  so  to  do,  and  on 

the  contrary  thereof,  kept  and  detained  the  said  vessel  for  a  much  longer 
space  of  time,  to  wit,  the  space  of  ten  days,  over  and  above  the  time  limited 
for  the  purpose  last  aforesaid,  and  the  days  of  demurrage  as  aforesaid,  con- 
trary to  the  form  and  effect  of  the  said  charter-party,  and  of  the  covenant  of 
the  said  defendant  so  made  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. 
Non-pay-    And  the  said  plaintiff  further  saith,  that  on  delivery  of  the  said  homeward 
M^  ht 'h    ^^S^  ^^  London  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  {ye!9iue)  aforesaid,  a  large 
bills  of  ex-  8^™  ^f  money,  to  wit,  as  well  the  sum  of  £ —  in  the  said  charter-party  men- 
ehaage.      tioned,  as  another  sum  of  money,  to  wit,  the  sum  of  — /.  being  £5  per  centum  on 
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anwant  of  the  freight  aforesaid,  in  lieu  of  port  chargefl-,  and  two  guineas  "^JJJJJ^ 
money  to  the  master,  amounting  in  the  whole  to  a  large  sum  of  money,  sbmuhoe^ 
wit,  the  sum  of  — /.  became  and  was  due  and  payable  from  the  said  de- 
It  to  the  said  plaintiff,  according  to  the  form  and  effect  of  the  said 
„  3r*party,  and  of  the  said  covenant  of  the  said  defendant  so  by  him  made 
I  aforesaid,  yet  the  said  defendant  did  not  nor  would  (although  often  re- 
80  to  do)  pay  to  the  said  plaintiff  the  said  sum  of  money  last-men- 
,  in  manner  directed  by  the  said  charter-party,  to  wit,  the  sum  of  — /. 
one-half  in  money,  or  any  part  thereof,-  on  the  delivery  of  the  home- 
tboond  cargo  at  London  as  aforesaid,  or  before  or  since,  nor  did  or  would 
the  other  half,  or  any  part  thereof,  by  the  said  defendant's  accepted  bill, 
)le  in  London  aforesaid,  at  two  months  after  the  date  of  the  said  delivery 
the  aaid  homeward  cargo,  or  otherwise  however,  but  wholly  refused  and 
leeted  so  to  do,  contrary  to  the  form  and  effect  of  the  said  charter-party, 
of  the  said  covenant  of  the  said  defendant,  so  made  as  aforesaid,  and  the 
ram  of  — I  is  still  in  arrear  and  unpaid.     And  the  said  plaintiff  further  ^[^ 
I,  that  the  said  defendant  did  keep  the  said  vessel  on  demurrage  during  q^j^  pi^y. 
s,  to  wit,     .  .   days  {y)  over  and  above  the  said  lay  days  in  the  said  ment  of 
5r-party  mentioned ;  yet  the  ♦said  defendant  did  not  nor  would  (al-  d«°^^- 

]h  often  requested)  pay  for  the  said days  to  the  said  plaintiff,  the  P^co-i  t 

ttid  snm  of  £ —  per  day,  day  by  day,  as  the  samo  became  due  and  pay-  I-  •  -* 

according  to  the  tenor  and  effect  of  the  said  charter-party,  but  wholly 

so  to  do;  and  the  sum  of  — /.  for  the  said  last-mentioned days, 

ind  after  the  rate  aforesaid,  became  and  was  due  and  owing  from  the  said 

idant  to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to 

form  and  eflfeet  of  the  said  charter-party,  and  of  the  said  covenant  of  the 

defendant,'  so  by  him  made  as  aforesaid,  to  wit,  at,  ftc.  aforesaid.     And 

the  gaid  plaintiff  in  fact  saith. — [Common  conclusion  in  covenant  as 

re,  519.] 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at.  Ac.  {venv£)  by  a  certain  The  like 

sr-party  of  afiieightment,  then  and  there  indented,  made,  concluded,  and  ^^^i,^ 
Ij  agreed  upon  between  the  said  plaintiff,  (by  the  name  and  addition  oi'  &c. )  lay  days, 
the  one  part,  and  the  said  defendant,  (by  the  style,  firm,  and  addition  of,  ^^  noA- 
of  the  other  part,  one  part  of  which  said  cha^r-party,  sealed  with  the  ^^^^ 
of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the  age. 
whereof  is  the  same  day  and  year  aforesaid,  it  was  witnessed,  that  the  said 
itiff,  for  the  consideration  therein  and  hereinafter  mentioned,  had  granted, 
[i3ere  set  out  the  charter-party, '\ — As  by  the  said  charter-party  of  af- 
itment  (reference  being  thereunto  had)  will  (amongst  other  things)  more 
J  and  at  large  appear.     And  the  said  plaintiff  in  fact  saith,  that  after  the 
of  the  said  charter-party  of  afireightment,  and  before  the  said  20th 
of  June,  in  the  year  aforesaid,  to  wit,  on.  &c.  the  said  brigantine  being 
^t,  staunch,  and  strong,  and  well  and  su£Sciently  manned,  victualled,  tack- 
I  and  provided  with  all  things  necessary  and  proper  for  the  said  vessel,  for 
said  intended  yoyage,  did  set  sail  and  depart  from  the  river  Thames  atore- 
and  proceed  direct  to  the  town  of  Riga,  aforesaid,  and  afterwards,  to  wit, 
&c.  did  arriye  at  the  said  town  of  Riga,  and  was  then  and  there  ready  to 
on  board  and  load  from  the  £su3tors  or  assigns  of  the  said  defendant,  the 

(f)   Astotbeooostrnotionof  th0irord*<da7a»''8ee8Chit  Com.  Law,  426. 
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«r  owm  said  1000  quaxten  of  wheat,  in  bulk,  separate  firom  the  other  part  of  the 
fBuoHnR  8^?  according  to  the  form  and  eflfect  of  the  said  charter-party  of  affireigh 

'  in  that  behalf;  and  the  said  master  did  then  and  there  give  notice  thereof] 
[  "^532  ]  the  correspondents  of  the  said  defendant,  and  for  the  purpose  of  ^loading  ' 
said  1000  quarters  of  wheat,  at,  Riga  aforesaid,  the  said  Inigantine  did 
and  lie  there  the  aforesaid  thirty-five  running  days  (27),  commwicingthe 
day  following  that  on  which  the  said  maater  did  so  give  notice  to  the 
pendents  of  the  said  defendant  as  aforesaid,  and  was,  during  all  that  time, 
ready  to  take  on  board  and  load,  (rom  the  factors  or  assigns  of  tbe<8aid 
dant,  the  said  1000  quarters  of  wheat  in  bulk,  as  aforesaid,  to  wit,  at, 
(yentie)  aforesaid,  of  all  which  premises  the  said  defendant  there  had  n< 
and  although  the  said  plaintiff  hath  always,  from  the  time  of  making  the 
charter-party  of  a£freightment,  hitherto  well  and  truly  performed,  &ic,\ 
[General per/onnance  byplamtiff^  and  non-perfortnmice  by  defendanii 
the  ckarter-^ariy,  as  anie,  529.] — The  said  plaintiff  saith,  that  the  said 
fendant  (although  often  requested  so  to  do)  did  not  nor  would,  within  ijie 
space  of  thirty-five  running  days,  or  at  any  time  afterwards,  load,  or  cauaai 
be  loaded  the  said  1000  quarters  of  wheat  on  board  the  said  .brigantiiie,  at 
town  of  Biga  aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and 
&iled  and  made  defiiult.  contrary  to  the  form  and  'effect  of  the  said  ch] 
party,  and  of  the  said  covenant  of  the  aiaid  defendant  by  him  in  that  behalf] 
as  aforesaid.     And  the  eaid  plaintiff  in  fact  saith,  that  the  pilotage  and 
charges  in  the  said  charter-party  of  affreightment  mentioned,  amounting 
large  sum.  of  money,  to  wit,  the  sum  of  — /  of  like  lawful  money,  whereof 
said  defendant  afterwards,  to  wit,  on  &c.  at,  kc.  {venue)   had  notioe ; 
theless  the  said  defendant  (although  often  requested  so  to  do)  hath  not 
Caused  to  be  paid  to  the  said  master  or  his  onier,  two-tliirds  of  the  said 
age  and  port-charges,  or  any  part  thereof,  but  hath  hitherto  wholly  n<  _ 
and  refused  so  to  do,  and  therein  failed  and  made  default,  and  the  same 
every  part  thereof  still  remains  due  and  unpaid  to  the  said  plaintaff*,  coni 
to  the  form  and  eSect  of  the  said  charter-party  of  afireightment,  and  of  the 
covenant  of  the  said  defendant  by  him  in  that  behalf  made  as  aforesaid,  to 
at,  &c.  {venue)  aforesaid,  and  so  the  said  plaintiff  in  &ct  Eaith,  &c. — [i 
dude  as  ante^  519.] 


[ ♦SSS  ] 

By  the 
freighter 
against 
the  owner 
of  a  ship 
on  a  char- 
ter party, 
stating 
part  per- 
formance 
of  the  co- 
Tenanta, 
and 

breach  as 
to  residue, 
with  spi^ 
cial  dam- 


r    *Vox  that  whereas,  heretofore,  to  wit,«n,  &c.  at,  &c.  {venue)  by  a 
charter-party  of  affreightment  then  and  there  made,  concluded,  and 
agreed  upon  between  the  said  defendant  (by  the  name,  addition,  aikI  d< 
tion  of,  £c.)  sole  owner  of  the  good  ship  or  vessel  called,  &c.  and  of  the 

then  of tons  or  thereabouts,  (of  which  E.  F.  was  master)  of  the  one 

and  the  said  plaintiff  (by  the  name  and  addition  of,  &c.)  of  the  other 
(one  part  of  which  said  charter-party  of  affireightment,  sealed  with  the 
the  said  defendant  the  said  plaintiff  now  brings  here  into  court,  the  date  wl 
of  is  the  same  day  and  year  aforesaid,)  it  was  witnessed,  (amonggt  other 
that  the  said  defendant,  for  the  considerations  thereinafter  mentioned,  hadj 
ed,  and  to  freight  letten,  and  by  the  said  charter-party  did  grant,  and  to 


(«)  When  the  word  "  days,"  is  used  alone, 
it  is  said  to  mean  working  days  by  the  custom 
0f  merohantp  ill  London.  S  Esn.  NL  Pri. 
Cas.  121;  Abbott,  4tb  edit.  194.  See  8  Chit 
Com.  Law,  426, 


(a)  See  other  precedents  rcfenadta^j 
128  note.     How  fiir  freighter  may  sac  in 
on  the  ease  where  tboe  has  been  % 
ty,  see  6  J.  B.  Moore,  412, 425. 
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)bft^  onto  the  said  plaintiff,  his  executors,  adBiiiustrators,  and  aaeigns,  all  that       b^ 
pbe  said  ship  or  vessel,  and  the  whole  use  and  benefit  of  the  tonage,  stowage,  '^''fi^™ 
^d  burthen  thereof,  with  the  use  of  her  boats  and  appurtenances,  (the  master    owjubr. 
ttdd  mariners,  customary  privileges  of  the  cabin,  gun-decks,  and  steerage  on- 
)^ excepted)     And  the  said  plaintiff  had  according]/  hired  the  same  for  the 
fayage  therein  and  hereinafter  mentioned,  and  therefore  the  said  defendant 
2ia  thereby,  for  himself  his  executors  and  administrators,  covenant,  promise, 
iixd  agree,  to  and  with  the  said  plaintiff,  his  executors,  administrators,  and  as- 
ngns,  (amongst  other  things)  that  the  said  ship  should  be  made  ready  and 
provided  in  all  respects  for  such  a  voyage ;  that  the  said  ship's  crew  should 

consist  of men  and  boys,  Exclusive  of  the  master ;  and  that  she  should 

be  got  about  to  the  port  of,  &c.  aa  soon  as  possible,  where  the  master  thereof 
lihould  take  into  and  on  board  of  her,  all  such  goods,  wares,  and  merohan- 
(iize;  not  exceeding  her  burthen,  as  the  said  pleuntiff,  his  &ctors  or  agents 
ibould  think  fit  to  load  or  tender  to  be  put  on  board  thereof,  (contraband 
gpods  only  excepted)  and  should  therewith,  with  all  possible  dispatch,  with- 
mt  convoy  proceed  with  her  outwards  to  the  part  of,  &c.  and  from  thence 

to and  should  then  discharge  and  deliver  the  same  to  such  person  or 

iperaons  as  the  said-plaintiff,  his  Motors  or  agents  should  direct ;  which  done, 
.the  said  charter-pacty  should  be  considered  to  '^be  performed ;  as  by  the  said  [  ^584  ] 
diarter-party,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear.  And  the  said  plaintiff  in  fact  saith,  that  after  the 
malung  of  the  said  charter-party^  to  wit,  on,  &o.  the  said  ship  or  vessel  called, 
&c.  in  the  said -charter  party  mentioned,  had  been,  and  was  aiirived  at,  kc. 
{v€7iue)  aforesaid,  and  that  the  said  E.  F.  so  being  master  thereof,  did  then 
and  there  take  into  and  on  board  of  the  said  ship  or  vessel,  of  and  from  the  said 
plaintiff,  a  certain  cargo  of  goods,  wares,  and  merchandiixe,  to  be  carried  and 
conveyed  therein,  from,  &c.  aforesaid,  to,  &c.  aforesaid.  And  the  said  plain- 
tiff further  saith,  that  the  said  f!.  F.  so  being  master  of  the  said  ship  or  ves- 
sel as  aforesaid,  was  then  and  there,  to  wit,  on,  toe.  at,  &;c.  {venue)  ordered 
and  directed  by  the  said  plaintiff  to  proceed  aocordingly  with  the  said  ship  or 
vessel  and  the  said  cargo  on  board  thereof,  from,  Ac,  aforesaid,  to,  &c.  afore- 
said^  and  there,  to  wit,  at,  &;c.  {vemie)  aforesaid,  to  land  the  said  cargo,  and 
to  take  another  cargo  on  board  of  the  said  ship  or  vessel,  that  is  to  say,  to  re- 
ceive wines  on  board  thereof,  to  the  address  of  the  said  plaintiff  and  divers 
other  persons ;  and  that  when  the  said  £.  F.  should  have  completed  his  load- 

at,  kc.  {venue)  aforesaid,  he  was  to  proceed  firom  thence  to in  the 

est  Indies,  and  there,  to  wit,  at,  kc  to  deliver  to  certain  persons  there,  oar- 
rving  on  trade  and  commerce,  by  and  under  the  name,  style,  and"  firm  of,  kc. 
all  the  goods  to  the  address  of  the  said  plaintiff,  and  also  his,  the  said  E.  F.'s 
hills  of  lading,  that  they  might  receive  the  freight  there.  And  the  said 
plaintiff  further  saith,  that  the  said  E.  F.*  master  of  the  ship  or  vessel  as 
aforesaid,  and  having  received  the  orders  and  directions  aforesaid,  afterwards, 
to  wit,  on,  &;c.  set  sail  and  proceeded  accordingly  with  the  said  ship  or  vessel, 
and  the  said  cargo  on  board  thereof,  from  the  port  of,  &c.  aforesaid,  to,  &e. 
aforesaid,  and  afterwards,  to  wit,  on,  kc,  arrived  at,  &c.  (venue)  aforesaid, 
and  there  landed  the  said  first  mentioned  cargo,  except  a  certain  box  of  mus- 
lins, part  thereof,  and  that  the  said  E.  F.  so  being  master  of  the  said  ship  or 
vessel  as  aforesaid,  did  there  take  and  receive  on  l^rd  thereof,  divers,  to  wit, 

pipes  of  wine,  being  part  of  the  cargo  which  he-was  so  ordered  and  directed 

to  take  on  board  of  the  saul  ship  as  aforesaid :  and  that  the  residue  of  the  said 


is? 


685  DSCLARATIONS  IK  COVENANT. 

p^       last-mentioned  cargo,  consisting  of  divers,  to  wit,  —  pipes  of  wine,  to 
^^^^  address  of  the  said  plaintiff,  and  divers,  to  wit, pipes  of  wine,  to  die 


dress  of  divers  other  persons,  were  then  ready  f  and  intended  to  be  loaded 
f  *585  ]  >^d  on  board  of  the  ship  or  vessel  to  be  carried  and  conveved  therein,  bom^ 
kc.  aforesaid,  to,  ke.  aforesaid,  pursuant  to  the  orders  and  directions  Bfon^ 
said,  whereof  the  said  E.  F.  then  had  notice ;  but  that  afterwards,  and  befiii 
the  said  E.  F.  could  receive  or  take  the  said  residue  of  the  said  last-mendoB- 
ed  cargo,  in  and  on  board  of  the  said  ship  or  vessel,  for  the  purpose  aforesakl, 
to  wit,  on,  &;c.  the  said  ship  or  vessel  was,  bj  the  violence  of  the  winds,  and 
stormj  and  tempestuous  weather,  forced  and  obliged  to,  and  did  depart  inn 

and  out  of  the  harbor  of aforesaid,  witflout  receiving  or  taking  the  soi 

residue  of  the  said  last-mentioned  cargo  on  board  thereof;  and  although  tha 
said  E.  F.  so  being  master  of  the  said  ship  or  vessel  as  aforesaid,  afterward^ 

to  wit,  on,  &c.  did  return  with  the  said  ship  or  vessel  near  to i^oresu^ 

and  could  and  might,  and  ought  to  have  returned  therewith  into  the  said  bar- 

bor  of and  to  have  there  received  and  taken  on  board  thereof,  the  bM 

residue  of  the  said  last-mentioned  cargo,  and  to  have  proceeded  with  the  sui 
last  mentioned  cargo  from,  &;c.  aforesaid',  to,  <fec.  aforesaid,  pursuant  to  tin 
orders  and  directions  aforesaid ;  and  although  the  said  ]Auntiff  hath  alwsji 
from  the  time  of  the  making  of  the  said  charter-partv  of^ciffi'eightment,  hither* 
to  well  and  truly  perform^,  fulfilled,  and  kept,  all  things  therein  containei 
on  his' part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  {vemte) 
aforesaid,  yet  protesting  that  the  said  defendant  hath  not  performed,  fulfilled, 
or  kept  anything  in  the  said  charter-party  of  affreightment  contained,  on  his 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  teAor 
and  effect,  true  intent  and  meaning  thereof,  the  said  plaintiff  in  fiict  saitli, 
that  the  said  E.  F.  so  being  master,  of  the  said  ship  or  vessel  as  aforesaid, 
did  not  nor  would  (although  often  requested  so  to  do)  returti  with  ■  the  said 
ship  or  vessel  into  the  harbor  of,  &c.  aforesaid,  and  there  receive  and  tab 
on  board  the  said  ship  or  vessel,  the  said  residue  of  the  said  last-mentioned 
cargo,  and  proceed  therewith  from,  kc.  aforesaid,  to,  &e.  aforesaid,  puisaani 
to  the  orders  and  directions  aforesaid,  but  wholly  neglected  and  refosed  so  to 
do  ;  and  on  the  contrary  thereof,  he  the  said  E.  F.  so  being  master  of  the  said 
ship  or  vessel  as  aforesaid,  afterwards,  to  wit,  on,  kc,  wrongfully  set  sail  aod 
proceeded  with  the  said  ship  or  vessel  from,  kc.  aforesaid,  without  receiying. 
[  ♦686  ]  or  taking,  nor  did,  nor  would  he  *receive  or  take  on  board  thereof,  the  said 
residue  of  the  said  last-mentioned  cargo,  but  wholly  refused  and  neglected  so 
to  do,  contrary  to  the  form  and  effect  of  the  said-charter  party  ofafireight- 
ment,  and  of  the  said  covenant  of  the  said  defendant  so  by  him  in  that  behalf 
made  as  aforesaid,  to  wit,  at,  &c.^  (^venue)  aforesaid,  whereby  the  said  plain' 
tiff  not  only  lost  and  was  deprived  of  divers  great  gains  and  profits,  whid 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  said 
wines  that  were  so  ready  and  intended  to  be  loaded  on  board  of  the  said  ship 
or  vessel  to  the  address  of  him  the  said  plaintiff  as  aforesaid,  and  was  foroed 
and  obliged  to  and  did  freight  another  ship  or  vessel  at  a  great  and  heajj 
expense  to  carry  and  convey  the  said  last-mentioned  wines  from,  Ac.  aforesaid, 
to,  &;c.  aforesaid,  but  also  thereby,  he  the  said  plaintiff  lost  and  was  deprived 
of  divers  other  great  gains  and  profits,  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him 'from  the  freight  of  thei  said  wines  that  were  so 
ready,  and  intended  to  be  loaded  on  board  the  said  ship  or  vessel  to  the  sd- 
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of  tbe  8aid  other  peraoos,  and  was  and  k,  by  means  of  the  premises, 
greatly  injured  and  damnified,  to  wit,  at,  &c.  (veniie)  aforesaid, 
ifio,  &c — [usual  conclusion  in  covenant^  as  ajUCy  519.] 

mfur  breach  of  covenant  of  captain  of  ship  to  do  aU  acts 
Mfwr  comfor4  and  convenience  of  passengers^  and  law,  Corbin  v. 
r,  10,  BingL  275.) 


▲OAurax 
ownxB. 


Vm.    ON  POLICIES  AGAINST  FIRE. 

i 

r 

[Commencemeni  in  covenant  against  the  secretary,  statiftg  him  to  be 
9ee  ante,  36.] — For  that  whereas,  heretofore,  to  wit,  on,  kc.  {date  of 
j)  at,  &C.  {venue),  by  a  certain  deed  poll  or  policy  of  insurance,  then 
^there  made,  and  sealed  with  the  respective  seals  of  G.  D.  and  "^^E.  F.  di* 
of,  and  acting  and  duly  authorized  for  and  on  the  behalf  of  the  society 
British  Fire-ofiSce,  in  London  (and  which  said  deed  poll  or  policy,  so 
the  said  plainti&  now  bringhere  into  court,  bearing  date,  to  wit,  the 
iihy  and  year  aforesaid)  after  reciting  that  the  said  J.  H.  (now  decease 
the  name  and  description  of  J.  H.  of,  &c.  sugar  refiner,  had  paid  the 
£ —  to  the  society  of  the  British  Fire-office,  in  London,  and  had  agreed 
',  or  cause  to  be  paid,  to  the  said  society,  at  their  said  office,  the  sum  of 

,DQ  the day  of ,  A.  D. and  the  like  sum  of  — -L  yearly, 

during  the  continuance  of  the  said  policy,  assuring  from  loss  or  dam- 
%  fire,  the  sum  of  — I,  oh  household  goods  and  linen,  wearing  apparel, 
books,  and  plate,  in  his  dwelling4iouse,  brick-built,  situated.  &c.  and 
next  to  his  sugar-house,  but  warranted  not  to  commvlnicate  therewith, 
his  said  sugar-house,  only  having  two  pans  therein  and  — /.  on  stock 
and  utensils  therein,  — L  on  utensils  and  stocks  in  trade  in  the  mill- 
ud  rooms  over,  — ^/.  on  utensils  and  stock  in  trade  in  the  stove  at  the 
the  said  mill-house  and  the  three  last-mentioned  adjoined  and  commu- 
brick-built  buildings  were  warranted  to  have  arched  stoves  with  iron 
and  no  cookies,  except  what  were  in  the  stoves  or  inclosed  in  bricks, 
hsYe  no  metal  pipes  from  the  pan  chimnies ;  it  was  declared  that  the 
hat-mentioned  policy  was  to  be  void  in  case  any  Muscovado  or  clayed  su- 
d  be  dried  in  baskets  in  any  stove  or  stoves  on  the  premises  afore- 
aad  it  was  made  known  by  the  said  last-mentioned  deed  poll  or  policy, 

the  date  of  the  said  policy  until  the day  of ,  and  so  long 

as  the  said  J.  H.  should  duly  pay  or  cause  to  be  paid  the  sum  of 

ly,  at  the  time  and  place  afi)resaid,  and  the  directors  of  the  said  soci- 

tile  time  being  should  agree  to  accept  the  same,  the  stock  and  fund  of 

society  should  be  subject  and  liable  to  pay  or  make  good  to  the  said 

his  ezecutors  and  administrators,  all  such  damage  and  loss  which  the 

» H.  should  suffer  by  fire  happening  to  the  aforesaid  premises,  not  ex- 

the  sum  of  j£ — ^  in  the  whole,  or  respectively  as  aforesaid ,  nevertha- 

jDie54  Geo.  8.  o.  178,  directs  the  action 

"^  this  office  to  be  against  the  secretary. 

ir  tnrms  on  polleies  on  loss  byfire^  see 

-r.  SS6,  8SS,  40S,  410,  411.    On  poU- 

I ^p^  and  ffootU  see  8 Wentw.  578, 880; 

•t  Skids  in  aiBampeit,  ante,  178  to  208. 
-a  on  this  head,  and  exceptions  taken  in 
'tf  fln  ftre-offiosB,  ne  2  Hen.  Bla.  677;. 
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[  *687  ] 


1  Hen.  Bla.  254.  6  T.  R.  710;  2  Marsh,  on 
Insur.  691,  n.  a.  A  general  form  of  declara- 
tion in  debt  is  f^rea  against  the  two  public  in- 
corporated companies,  by  the  6  Geo.  1.  c.  18» 
8.  4.  11  Geo..l.  c.  80.  s.  48.  and  2  Marsh.  601, 
and  see  note,'  ante,  178.  See  precedent  and 
,casee  collected  in  6  J.  B.  Moore,  199,  20U  n. 
As  to  when  ooTenant  will  not  He.    Id. 
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jLQAvnt    less  h  was  dierefaj  declared,  that  tlie  said  asBonnoe  was  nude  uid  gniiBi|. 

'"**      subject  to  the  several  articles^  stipulatioDs,  and  conditiaiis,  specified  in  Ai 

printed  proposals  of  the  e&id  society,  dated  die.  Ac.  sad  to  two  acts  of  psrib^ 

ment  oi  the  22d  and  87th  Geo.  8.  charging  a  duly  on  pn^rtjassared  aguni 

KefeRDoe    ^^^"  ^J  ^^»  which  duty  the  said  society  had  reoeired  to  the day  of ^ 

to  policy,  as  by  the  said  deed  poll  or  policy  of  assurance,  reference  being  thereunto  hii^ 
Sutement  ^iH  more  fully  appear ;  and  the  said  plaintiff  in  fact  says,  that  the  said  piii^ 
TOttOs  re^  ^  proposals,  in  and  by  the  said  deed  poll  or  policy  of  assurance  mentioDflJ 
^red  to  and  alluded  to,  are  as  follows,  that  is  to  say ;  common  insurance,  artickfi  L 
in  atm  poll*  buildings,  the  whole  external  walls,  &c. — [Jaere  insert  sucK parts  of  the  or- 
07  (^)«  tides  and  conditions  metitioned  in  the  printed  proposals^  as  constitute  a 
Interest  of  condition  precedent f  verbatim,]  And  the  said  plaintifi  in  &ct  farther  aajB 
the  ineur-  ^]^^  ^^  gg^j  j  j  n  jq  his  life-time,  at  the  time  of  making  the  said  policy  of  idsv* 
r  «  ^^1  ^^^^  ^^^  ^^^  thence  until  the  death  of  him  the  said  *J.  H.  hereinafter  meBtka 
'-  ^  ed,  was  interested  in  the  said  insured  premises,  goods,  chattels,  utensils,  ttack 

in  trade,  and  other  effects,  in  the  said  policy  of  insurance  mentioned,  and  ttme- 
by  intended  to  be  insured  to  a  large  amount,  to  wit,  to  the  amount  of — /to 
wit,  at,  ^'c.  {venue)  aforesaid,  and  remained  and  continued  so  interested  there- 
in, from  the  making  of  the  said  deed  or  policy  of«insurance,  until  the  death  of 
the  said  J.  H.  hereinafter  mentioned ;  and  that  the  said  J.  H.  being  so  inter- 
ested in  the  said  insured  premises,  goods,  chattels,  utensils,  stock  in  tnde, 
and  other  effects,  aftier  the  making  the  said  policy  of  insuianoe,  to  wit,  on,  i& 
{day  of  death  or  about  it)  died  so  interested  therein,  to  wit,  at,  &c.  (reime) 
The  wilt      &fore6^<l)  having  first  duly  made  and  publisbed  his  last  will  and  testaipeot  is 
and  death   writing,  whereby  he  constituted  and  appointed  the  said  plainti&  ezecat4an 
of  inBurer.  thereof;  and  the  said  plaintiffi  further  in  fiict  say,  that  after  the  decease  tf 
the  said  J.  H.  to  wit,  on,  Ac.  the  day  and  year  last  aforesaid,  at,  &c.  (vem») 
PUintififs     aforesaid,  they  the  said  plaintiffs  duly  proved  the  said  last  will  and*  testameBt 
prore  the    ^  ^j^  ^^  j  j^  deceased,  and  took  upon  themselves  the  burthen  and  execu- 
tion thereof,  and  thereby  and  then  and  there  became,  and  were  possessed  i 
and  interested  in  the  premises,  goods,  chattels,  utensils,  stock  in  trade,  and  e^ 
feets,  so  insured  as  aforesaid,  as  the  personal  representatives  of  the  said  J.  E 
Indorse-     deceased ;  and  being  so  possessed  thereof  and  interested  therein,  the  intemt 
mept  on     in  the  said  policy  was  afterwards,  by  a  certain  memorandum  or  indoiBement, 
P^^y  ^     duly  made  on  the  said  deed  or  policy  of  insurance,  on,  &c.  duly  declared  to 
Lrhig  be-  have  become  the  property  (c^)  of  the  said  plaintiffi,  as  die  personal  represeni- 
oome  m-     adves  of  the  said  J.  H.  deceased  as  by  the  said  deed  poll  or  policy  of  msnr- 
^^''^'^^     ance,  with  the  said  indorsement  thereon,  reference  bemg  thereunto  had,  vill 
more  fully  appear ;  and  the  said  plaiiitiffii  further  say,  that  they  the  said  plaifi- 
tifb,  after  the  decease  of  the  said  J.  H.  and  after  the  making  of  the  said  in- 
j^ .         dorsetnent  on  the  said  policy  as  aforesaid,  and  from  thence  until  the  loss 
Are.    ^      A^  damage  hereinafter  mentioned,  were  interested  in  the  said  insured  prem- 
ises, goods,  chattels,  utensils^  stock  in  trade,  and  efiects,  in  the  said  pol- 
icy mentioned,  and  thereby  intended  to  be  insured,  to  a  large  amouat,  to 
wH,  to  the  amount  of  £ — ,  to  wit,  at,  &;c.  {venue)  and  that  the  said  boine- 
hold  goods,  linen,  wearing  apparel,  printed  books,  and  plate,  in  the  said 

(c)  As  to  the  neoennty  Ibr  stating  theee,  see  I7,  as  apolicj  is  a  ckom  in  aetton,  it  is nottf- 

aBingh.  815.  signable.     See  2  Manh.  696.    ThepiuB<tf 

{d)  This  is  a  stipulation  in  the  printed  pro-  vould,  as  exeontor,  have  the  interest 

posals  of  alt  the  insuranoe  offioss.    But,  strict*  - 
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)IliDg-h<m8e  and  the  said  sagar-honse,  and  pans,  stock  in  trade,  and  nten-   aoaxrst 
therein,  and  the  said  ntensils  and  stock  in  trade  in  the  said  mill-bouse  and      "'*' 

)iDS  OTer,  and  the  said  ntensils  and  stock  in  trade  in  the  said  stove  at  the 
of  the  said  mill-honse  in  the  said  deed  or  policy  mentioned,  afterwards, 

vit,  on,  Ac.  {day  of  fire  or  about  it)  to  wit,  at,  &c.  (venv^)  aforesaid, 
btirat  down  and  consudied  and  destroyed  by  fire,  which  did  not  happen 
invasion,  foreign  enemy,  riot,  tumult,  civil  commotion,  or  any  military  or 
power,  whereby  the  said  plaintifi^  then  and  there  sustained  damage 
[nd  loss  to  a  large  amount,  to  wit,  to  the  amount  of  the  said  sum  of — /.  so 
[JBored  on  the  said  premises,  goods,  chattels,  utensils,  stocks  in  trade,  and 

!ts,  eo  burnt  and  consumed ;  and  the  said  plaintiffs  farther  say,  that  the  V^^  P^'"®"^- 
premises,  buildings,  goods,  chattels,  utensils,  stock  in  trade,  and  effects,  j^ured  at 

the  said  deed  or  policy  mentioned,  at  the  time  of  making  the  said  deed,  any  other 

B  not,  nor  at  any  time  since,  have  been  insured  in  any  other  office,  except  office,  er- 
said  building  of  the  said  sugar-house,  to  the  amount  of  £ — ;  and  the  ^^^^*    ^' 
ntensils  and  stock  in  trade,  to  the  amount .£ — ,  in  the  Imperial  Fire- 
by  virtue  of  a  certain  policy  of  insurance  made,  heretofore,  to  wit,  on, 

B.  to  wit,  at,  &c.  {venue)  aforesaid;  and  the  said  plaintiffs  further  say,  ^f^^-. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  perform- 
said,  the  said  C.  D.  and  E.  F.  and  the  said  society  wholly  waived,  re-  &nce  of 

pished,  released,  and  discharged  the  said  plainti%  from  the  observance,  ^^^i^f. 
performance  of  the  said  second  condition  of  the  said  insurance ;  and  («). 

said  plaintifi  in  fact  further  say,  that  the  said  premises,  buildings,  goods,  Averment 
jb,  utensils,  stock  in  trade  and  effects,  in  the  said  deed,  or  policy  men-  *^*  P"^P" 
1,  were  duly  described,  and  not  otherwise  thtm  they  really  were,  or  so  as  od  was^'*'" 

anse  the  said  insurance  to  be  effected  upon  a  lower  premium  than  ought  duly  do- 

have  been;  andi;hat  the  said  plaintiff  did  forthwith,  after  the  loss  and  pi"^^^ 
J,  to  wit,  on  the day  of aforesaid,  at,  &c. -(vcnwe)  aforesaid,  gave  no- 
notice  thereof 'to  the  said  society,  at  the  said  British  Fire-office,  in  Lon-  tice  of 

i;  and  also  as  soon  after  as  possible,  to  wit,  on,  &c.  at,  Ac.  {venue)  aforesaid,  ^^»  °j^ 

deliver  in  an  account,  stating  the  particulars  of  such  loss  on  their  (A^th,  and  an  acoount 
ready  and  willing  to  prove  the  same  by  the  production  of  their  books,  of  loss  and 
BQch  other  documents  and  vouchers  as  the  said  board  of  directors  should  ^^^^^ 
ibly  require,  and  did  afterwards,  and  within  the  space  of  *three  months  [  *540  ] 
after  such  loss  and  damage,  to  wit,  on  the  day  and  year  last  aforesaid.  Premium 

Ac.  {venue)  aforesaid,  claim  of  and  from  the  said  society,  the  amount  of  ^"^^  P^^^* 

'  loss  and  damage ;  and  the  said  plaintifis  further  in  fact  say,  that  the 
unms  or  sums  of  njoney,  and  duty  in  the  said  deed  or  policy  of  assurance 

itioned,  were  from  the  time  of  making  this  deed  and  policy,  until  the  time 

the  loss  hereinbefore  mentioned,  duly  paid  to,  and  accepted  by  the  said 
ty,  at  the  time  and  place,  and  in  manner  and  form  in  the  said  deed  or 
J  in  that  behalf  mentioned  ;  and  that  the  said  deed  or  policy,  at, the  time  averf 

ie  said  loss,  was  and  remained  in  full  force,  to  wit,  at,  &c.  {venue)  afore-  ments. 
;  and  the  said  plaintiflls  in  fact  further  say,  that  the  said  dwelling-house 
ifte  said  last-mentioned  deed  or  policy  of  assurance  mentioned,  did  not,  at 
time  whilst  the  said  deed  or  policy  remained  in  force,  communicate  with 

said  sugar-house  and  street ;  the  S'aid  sugar-house  during  that  time,  had 
two  pans  therein ;  and  that  no  Muscovado  or  clayed  sugafs  were,  during 
time,  dried  in  baskets  in  any  stove  or  stoves  on  the  said  premises ;  and 

(e)  As  to  a  waiver  by  parol,  see  8  T.  R.  280. 

voi.n  61 


640 


DBCOiABAIZONS  IN  00ySNAVT« 


40AZX(8Z 


Flmlntirs 

perform- 
ance. 


FuDdsof 
Booiety 
safSoicnt 
to  pay 
plaintifib. 

Breach, 
non-pay 
mentof 
amount  of 
loaB. 


[*641] 


the  said  plalntiffii  in  &ct  fiirthfir  say,  that  the  said  /lAree  building  i&  the  ttil 
deed  or  policj  laflt-mentioned,  at  the  time  of  the  making  thereof,  and  nhQ^j 
the  same  continued  in  force,  had  arched  stoves  with  iron  doors,  to  wit,  al^ 
&c.  {vetme)  aforesaid,  and  had  no  coakels,  except  what  were,  at  the  time  d 
the  making  of'the  deed  or  policj,  in  the  said  stoves,  or  inclosed  in  brick,  BQfi 
any  metal  pipes  from  the  pan  chimnies;  and  the  said  plainti&  further  sajf^ 
that  although  thej  the  said  plaintifis  have,  in  all  things,  conformed  themseli^ 
to  and  observed  all  and  singular  the  said  articles,  stipulations,  conditioD%  \ 
matters  and  things,  which  on  their  part,  were  to  be  observed  and  performod 
according  to  the  form  and  eifect  of  the  said  deed  or  policy,  %nd  of  the  mi 
proposals ;  and  that  although  the  said  stock  and  fund  of  the  sud  society  at.; 
ways,  from  the  time  of  the  making  of  the  said  deed  or  policy,  hitherto  htsm 
been,  and  yet  are  sufiScient  to  pay  to  the  said  plaintiflb  the  said  damage  ai||| 
loss  sustained  by  the  said  fire,  to  wit,  at,  &c.  {venue)  aforesaid;  yet  the 
plainti&  further  say,  that  they  have  not,  out  of  the  stock  Imd  fund  of 
said  society,  or  in  any  other  manner,  been  paid  or  made  good  their  said  ~ 
ace  and  loss,  or  any  part  thereof,  but  the  same,  and  every  part  thereof 
wnolly  unpaid  and  unsatisfied  to  them,  to  wit^  at,  &c*  {ventie}  contrary 
the  force  and  efiect  of  the  said  deed  or  policy,  and  of  the  covenant  of  the 
C.  D.  and  E.  F.  and  the  said  society,  therein,  in  that  behalf,  made  as 
said,  to  wit,  at,  &c.  {venue')  aforesaid ;  and  so  the  said  plainti&  say,  that 
said  G.  D.  and  E.  F.  and  the  said  society  (although  ^often  requested),  to 
at,  &c.  {venue)  aforesaid,- have  not  kept  with  them  the  said  plainti&the 
enaut  made  between  them  and  the  said  J.  H.  deceased,  in  that  behalf  as 
said,  but  that  the  said  C.  IX  and  E.  F.  and  the  said  society,  have  broken 
same,  an4.to  keep  the  same  with  the  said  plaintiff,  have  hitherto  wholly 
fused,  and  still  doth  refuse,  to  the  damage,  &c. 
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That  whereas  heretofore)  to  wit,  on,  &o.  at,  &;c.  {venue)  by  » 
instrument  or  policy  of  assurance  then  and  there  made  ((me  part  of 
instrument  or  policy  of  assurance,  sealed   wil^  the  commoa  Bcal-^ 
said  corporation,  the  said   plaintifi*  now  brings  here  into  oourt|  the 
whereof  is  the  same  day  and  year  aforesaid,)  it  was  witnessed,  that 
said  corporation,  of  the  Royal  Exchange  Assurance  in  London,  in 
sideration  of  the  sum  of  £48,  of  lawful,  &c.  paid  into  their  treasuir 
the  said  plaintifl^  the  receipt  whereof  was  thereby  acknowledged,  did 
themselves,  their  succiessors  and  assigns,  agree  to  pay  to  the  said 


(/)  It  if  best  in  general  to  declare  in  debt, 
ante,  429.  See  forms  in  assumpsit,  ante,  208. 
As  to  tlie  legality  o^  this  species  of  insoranoe,  see 
2  Marsh.  6S6.  66^.  The  insured  must  have  aa 
Interest  in  the  life  of  the  persons  insured,  or  such 
insnnmce  will  be  void,  14  Geo.  8.  c.  48.  s.  1. 


What  interest' is  sufficient,  see  2  Bfanh. 
to  676.    Hughes  on  Insurance.     If  a 
vho  has  insured,  be  paid  ik  debt  by  the 
of  his  debtor,  the  poUcy,  wUeh  ^iw 
contract  of  indemnity  to  the  creditor, 
to  be  operative,  0  East»  72. 
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her  ezecators,  adudnistrators,  and  assigns,  the  sum  of — /.  within  lliree  ov  uvm. 
fecnths,  after  good  and  sufficient  proof  should  be  made  upon  oath  or 
tAerwise,  to  the  satisfaction  of  the  said  Royal  Exchange  Assurance,  of 
fte  death  of  the  said  W.  B.  of  the  town,  and  county  of  P.  aforesaid, 
ften  warranted  in  good  health  (/^)  and  not  exceeding  the  f^e  of  thirty- 
ire  years;  in  case  the  said  W.  B.  should  die  before  twelve  of  the  clock 
.tt  night,  on  the  • day  of which  should  be  in  the  year pro- 
vided the  said  plaintiff,  or  her  executors,  administrators,  or  assigns,  should 
wmtmue  to  paj  yearly  and  every  year  during  the  term  of  that  assurance, 

the  like  sum  of  — /.  on  or  before  the day  of in  every  year ; 

povided  always,  that  if'  the  said  W.  B.  should  at  any  time  or  times  before 

the  expiration  of  that  policy,  depart  beyond  the    limits  of  Europe,  or 

Aodd  die  upon  the  seas,  that  policy  should  cease  and  be  of  no  effect, 

vniess  such  departure  should  be  with  the  previous  consent  of  the  said 

Soyal  Exchange  Assurance  Company,  signified  in  writing  by  indorsement 

ikirwa ;  provided  also,  that  if  the  said  W.  B.  should  at  any  time  during 

fte  contmuance  of  that  assurance,  enter  into  or  engage  in  any  military  or 

•iTal  service  whatsoever,  without  the  previous  consent  of  the  said  Royal 

Exchange  Assurance  Company,  signified  as  aforesaid,  that  then  in  every 

Hch  case  the  said  policy  should  from  thenceforth  cease  and  be  void  to  all 

htents  and  purposes  whatsoever,-as  by  the  said  instrument  or  policy  of  as- 

ionince  (relation  being  thereunto  .had)  will  (amongst  other  things)  more 

My  and  at  large  appear ;  and  the  said  plaintiff  in  fact  saith,  that  at  the 

*time  of  making  the  said  instrument  or  policy,  and  from  thence  until  the  r  «542  1 

!liBe  of  the  death  of  the  said  W.  B.  hereinafter  mentioned,  she  the  said 

"Jhintiff  was  interested  in  the  life  of  the  said  W.  B.  to  a  large  amount,  to 

lit,  tiie  amount  of  all  the  monies  by  her  ever  insured,  or  caused  to  b6  in- 

ttred  thereon,  to  wit,  at,  &c.  (venne^  aforesaid ;  and  the  said  plaintiff 

farther  saith,  that  at  the  time  of  making  the  said  instrument  or  policy  of 

tftorance,  the  said  W.  B.  was  in  good  health,  and  did  not  exceed  the  age 

rf years,  and  that  afterwards,  and  within  the  space  of  one  year 

^t  after  the  making  of  the  said  instrument  or  policy  of  assurance,  to 
vit,  on,  Ac,  at,  &c.  {venue)  aforesaid,  he  the  said  W.  B.  died,  and  that 
h  the  said  W.  B.  in  his  life-time  did  not  depart  beyond  the  limits  of 
Ivope,  or  upon  the  seas,  nor  did  he  the  said  W.  B.  in  his  life-time  enter 

or  engage  in  any  military  or  naval  service  whatsoever,  of  all  which 

several  premises  the  said  corporation  of  the  Royal  Exchange  As- 
afterwards,  to  wit,  on,  &c.  (venue')  last  aforesaid,  had  notice ; 

although  good  and  sufficient  proof  was  then  and  there  made  to  the 
ion  of  the  said  Royal  Exchange  Assurance  of  the  death  of  the 

W.  B.  and  the  said  plaintiff  hath  always  from  the  time  of  making 

said  instrument  or  policy  of  insurance,  performed  and  fulfilled  all 
contained  on  her  part  and  behalf  to  be  performed  and  fulfilled,  ac- 

ing  to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  {he  said 
int^  in  fact  ^saith,  that  the  said  corporation  of  the  said  Royal  Ex- 

ge  Assurance,  (although  often  requested  so  to  do)  did  not  nor  would, 

<f)  This  mummty  is  not  fiOsifled  by  proof  of  686;  6  Bing.  608;  9  B.  &  C.  698.    If  there  be 

^inniBd  b&Ying  labored  under  a  particnlar  no  warranty,  the  ineusrer  ti^ee  all  rieke  npon 

i^i  iNnoTided  H  did  not  tend  to  shorten  himself,  unless  there  be  fraud  or  concealment, 

Uanh.  667.    See  the  latter  oases  as  to  Ibid.  670;  PariL  487.    Hughes  on  Insuraoos. 
Vw  it  fraud  and  concealment,  8  B.  &  C. 
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within  three  months  after  such  proof  was  so  made  as  aforesaid,  of  the  deafli^ 
of  the  said  W.  B.  or  at  anj  time  afterwards,  pay  to  the  said  plaintiff 
said  sum  of  j£ —  or  any  part  thereof,  but  hath  hitherto  wholly  refv 
and  neglected  so  to  do,  and  therein  failed  and  made  default,  contrary 
the  form  and  effect  of  the  said  instrument  or  policy  of  assurance,  and 
their  said  covenant  by  them  in  that  behalf  made  as  aforesaid,  to  wit, 
&o.  (venue}  and  so,  &c. — [  Usual  conclusion^  as- ante j  519.] 


[*548] 

▲GAINST 
TENDOB. 
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porchaaer 
from  hus- 
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would  levy 
afine(|7). 
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*X.   .ON  DEEDS  OP  SALE. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (Venus')  by  a 
tain  indenture  then  and  there  made  between  one  T.  W.  of  the  first 
the  said  defendant  and  M.  his  wife,  of  the  second  part,  and'  the  said 
B.  now  deceased,  of  the  third  part,  which  said  indenture,  sealed  with 
seal  of  the  said  T.  W.  defendant  and  M.  his  wife,  the  said  plaintiff  n( 
brings  here  into  court,  the  date  whereof  is,  to  wit,  the  day  and  yeacafc 
said,  (after  reciting  as  therein  recited)  it  was  witnessed,  that  in  consi< 
ration  of  the  sum  of  j£300  paid  by  the  said  plaintiff,  at  the  request 
the  said  defendant  and  M.  his  wife  to  the  said  T.  W.  on  discharge  of: 
certain  mortgage  debt  of  £800  and  of  £855,  paid  to  the  said  defends 
and  M.  his  wife  the  said  T.  W.  by  the  direction  and  appointment  of 
said  defendant  and  M.  his  wife,  did  bargain,  sell,  assign,  alien,  and  rel< 
and  the  said  defendant  and  M.  his  wife,  did  grant,  bargain,  sell,  alien, 
lease  and  confirm  unto  the  said  A.  B.  deceased,  and  his  heirs  and  ass 
certain  messuage  or  tenements,  closes,  lands,  pounds,  hereditaments, 
premises,  with  the  appurtenances,  situate  and  being  in  the  parish  of, 
and  in  the  said  indenture  particularly  mentioned  and  described,  to 
and  to  hold  the  same  unto  and  to  the  use  of  the  said  A.  B.  his  heirs 
assigns  forever  ;  and  the  said  defendant,  for  himself  and  for  the  said 
his  wife,  and  for  their  and  each  of  their  heirs,  executors,  and  adminis 
tors,  and  in  and  by  the  said  indenture,  covenant,  promise,  grant  and 
to  and  with  the  said  A.  B.  now  deceased,  his  hgirs,  and  assigns,  (am< 
other  things)  in  manner  following  ;  (that  is  to  say)  that  they  the  said 
fendant  and  M.  his  wife,  and  their  heirs,  and  all  and  every  other  pei 
or  persons  having  or  lawfully  claiming,  or  who  should  or  might  at 
time  thereafter  have,  or  lawfully  claim,  any  estate,  right,  title,  trust, 
terest,  at  law  or  in  equity,  of,  into,  or  out  of  the  said  messuage  or 
ment,  closes,  lands  grounds;  hereditaments,  "V^and  premises  thereby  grani 
and  released,  or  any  part  thereof,  should  and  would,  from  time  to 
and  afall  times  thereafter,  upon  every  reasonable  request,  and  at  the 
per  costs  and  charges  in  the  law  of  the  said  A.  B.  his  heirs  or  asaj 
make,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and 


{p)  Though  the  breach  of  covenant  for 
fiirther  assurance  happened  in  the  time  of  the 
testktor,  jret  th^  damiagea  having  accrued  to 
the  heir,  he  has  a  preferable  title  to  the  exec- 
utor to  bring  the  action  of  covenant,  see  this 


ease,  1  Marsh.  107;  1  M;  &  &  8S5;  as  k 
respect  of  the  real  estate,  represents  his 

cestor  just  as  the  executor  does  vrith ~~ 

the  personal  property. 
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itdd,  all  aud  every  such  further  and  other  lawful  and  reasonable  act  ,^^"*' 
acts,  things  and  things,  conveyances,  and  assurances  in  law  wli  itsoever, 
„.  tho  further,  better,  more  perfect,  and  absolute  granting,  conveying, 
jvtd  assuring  of  the  said  messuage  or  tenement,  closes,  lands,  and  groun<£, 
■editaments,  and   premises  therein  before  mentioned,  to  be   thereby 

Cted  and  released  and  cohfirmedj  with  their  and  every  of  their  ap-  * 
maoces,  unto  and  to.  the  use  of  the  said  A.  B.  (deceased)  his  heirs 
M assigns  for  ever  as  by  the  said  A.  B.  (deceased)  his- heirs  or  assigns, 
riis  or  their  counsel  learned  in  law,  should  be  reasonablv  devised  or 
drised  and  reqflired,  so  as  such  further  assurances  should  contain  in  them 
I&  farther  or  other  warranty  or  covenant  than  against  the  person  or  per- 

f)  and  his  and  their  heirs,  who  should  make  or  do  the  same,  and  so  as 
party  or  parties  who  should  be  so  requested  to  make  such  further  as- 
ices  should  not  be  compelled  or  compellable  for  the  making  or  doing 
)f,  to  go  or  travel  from  his,  her,  or  their  respective  places  of  abode  or 
;  as  by  the  said  indenture  (reference  being  thereunto  had)  will 
rngst  other  things)  more  fully  and  at  large  appear ;  by  virtue  of 
said  grant  and  conveyance  the  said  A.  B.  deceased  in  his  life-time, 
rards,  to  wit,  on,  <fec.  at,  &c.  entered  into  the  said  messuage  or  tene- 
iHt,  doses,  lands,  grounds,  hereditaments,  and  premises,  with  the  ap- 
e&ances,  and  became  and  was  seised  thereof  in  his  demesne  as  of  fee, 
being  so  possessed  thereof  as  aforesaid,' he  the  said  A.  B.  deceased, 
Is,  to  wit,  on,  &c.  at,  &c.  died  so  seised  of  the  said  premises, 
ithe  appurtenances  as  aforesaid^  whereupon  and  whereby  all  the  estate 
interest  of  the  said  A.  B.  deceased,  of  and  in  the  said  messuage, 
lent,  closes,  lands,  grounds,  hereditaments,  and  premises,  with  the 
tenances,  then  and  there  descended  and  came  to  the  said  plaintiff  as 
and  heir  of  the  said  A.  B.  deceased,  and  thereby  he  the  said  plaintiff 
and  there  became  and  was  seized  of  the  said  tenements,  with  the 
lances,  in  his  demesne  as  of  fee,  and  so  remained  and  continued 
thereof,  until  the  time  of  his  being  disseised  and  dispossessed 
>f,as  hereinafter  mentioned;  ♦and  although,  Ac.  {state  plaintiffs  [  *546  ] 
f(d  performance^  and  defendanfs  general  non-performance^  saith 
I^Ae  said  I.  K.  in  the  said  indenture  mentioned,  and  now  deceased,  in 
*  time,  for  the  better,  more  perfect,  and  absolute  granting,  conveying, 
^^ring  of  the  said  messuage  or  tenements,  closes,  lands,  grounds, 
^itaments,  and  premises,  in  the  said  indenture  mentioned,  did  after- 
tjp  wit,  on,  &c.  at,  <&c.  request  the  said  defendant  and  M.  his  wife, 
proper  costs  and  charges  in  the  law  of  the  said  A.  B.  to  levy  a 
to  pass  the  estate  of  thesaid  M.  his  wife  legally,  to  the  said  A.  B. 
*^,  his  heirs  and  assigns ;  yet  the  said  defendant  and  M.  his  wife, 
their  decease,  did  not  nor  would,  at  the  proper  costs  aud  charges  in 
tw  of  the  said  plaintiff,  or  otherwise,  when  they  were  so  requested, 
^y  time  before  or  afterwards,  levy  a  fine  for  the  purpose  aforesaid, 
WioUy  refused  and  neglected  so  to  do,  contrary  to  the  tenor*  and  effect, 
[intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of 
id  defendant  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  Ac.  {ye- 
aforesaid ;  by  means  whei*eof,  afterwards,  and  after  the  death  of  the 
[^'  B.  deceased,  and  before  the  commencement  of  this  suit,*to  wit,  on 
^'  at,  Ac.  {ver^ite')  one  !•  J.  the  devisee  of  the  said  M.  by  reason 
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AOAiuBT   of  no  such  fine  having  been  levied  as  aforesaid,  having  a  lawful  riglit 
title  to  the  said  tenements  and  hereditaments,  with  the  appni 
(and  that  a  title  derived  by  or  from  either  the  said  I.  K.  deceased,  or  _ 
the  said  plaintiff,)^  entered  into  tlie  same,  in  and  upon  the  possession  j 
the  said  plaintilT,  against  his  will,  by  due  process  of  law,  from  the 
session  and  occupation  of  the  aforesaid  tenements  and  lands,  and 
from  thence  hitherto  laVfully  kept  and  continued,  and  still  lawfully  k< 
and  continues,  the  said  plaintiff  so  expelled  from  his  possession*  thei 
contrary  •  to  the  said  covenant  of  the  said  defendant  by  {lim  above 
for  himself  and  the  said  M.  his  wife,  their  and  each  of  their  executors, 
ministrators,  and  assigns,  with  the  said  A.  B.  deceased ;  and  so  the 
plaintiff  in  fact  says,  that,  &c. — l^Gomman  conclusion  as  ante,  518.] 


[*546] 

VendM 

•gainst 
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(0. 

[♦647] 


♦For  that  whereas,  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  Ac. 
&c.  {venue)  by  a  certain  indenture  made  between  one  G.  H.  and  I.  K. 
wife,  the  said  defendant,  and  D.  R.  of  the  first  part,  one  I.  L.  of  the 
cond  part,  and  the  said  E.  F.  of  the  third  part,  one  part  of  which 
indenture,  sealed,  Ac.  (profert)  the  said  G.  H.  and  I.  K.  his  wife, 
fendant,  and  D.  R.  for  the  consideration  therein  mentioned,  did  grant 
release  to  the  said  E.  F.  (in  his  actual  possession  then  being,  by  virtue 
a  certain  bargain  and  sale  to  him  thereof  made  by  the  said  G.  H.  and  I. 
his  wife,  defendant,  and  D.  R.  in  consideration  of  55.  apiece,  by  indent 
bearing  date  the  day  next  before  the  day  of  the  date  of  the  said  indent 
brought  into  court  for  one  whole  year,  and  by  virtue  of  the  Statute 
for  transferring  uses  into  possession,)  and  to  his  heirs  and  assigns,  cei 
messuages,  tenements,  and  lands,  with  the  appurtenances,  ^commonly 
ed  or  known,  &c.  situate  &c.  and  all  other  the  messuages,  tenena^ 
lands,  hereditaments,  and  premises  whatsoever,  of  them  the  said  G. 
and  I.  K.  his  wife,  defendant,  and  D.  R.  or  any  or  either  of  them  sit 
and  being,  Ac,  together  with  all  and  singular  the  hQuses,  out-hoiises. 


(t)  As  to  the  construction  of  oorenants  t>r 
good  title,  and  what  a  breach,  see  2  Saund.  176 
to  180,  and  notes;  11  East,  633;  15  East,  680; 
Dyer,  240;  2  B.  &  P.  18;  8  J.  B.  Moore,  708; 
8  B.  &  C.  459,  29;  2  J.  B.  Moora,  592;  8 
Tkunt  548,  S.  C. ;  8  B.  &  A.  892.  As  to  what 
is  a  breach  of  quiet  enjoyment,  see  4  B.  & 
Cres.  261 ;  see  precedent,  and  as  to  who  may 
sue,  3  J.  B.  Moore,  85;  see  also  precedent  and 
law,  M'L.  &  T.647.  The  plaintiff  mustsUte 
in  his  declaration  in  some  manner  that  the  per- 
son ericting  hod  a  lawfiil  tiUe  before  or  at  the 
time  of  the  date  of  the  grant  to  the  plaihti^ 
and  an  averment  that  he  had  a  lawful  title 
without  those  additional  words  is  too  general. 
But  there  is  no  necessity  to  set  out  such  title, 
it  is  sufficient  to  allege  that  "  he  had  a  lawful 
title  at  the  time  of  the  conveyance  to  the  plain- 
tiff,''  see  2  Saund.  180,  177;  1  Show.  70;  2 
Lev.  87;  8  Lev.  826;  Hardr.  172;  4  T.  R.  617; 
8  T.  B.  278,  Ac;  Cro.  Jac.  815;  1  Sid.  466; 
M'L.  &  Y.  647.  (Webb  v.  Alexander,  7 
Wend.  Rep.  281,  and  the  cases  there  cited.) 
It  is  not  nec^sary  to  state  that  plaintiff  was 
evicted  by  legal  process,  4  T.  B.  617,  620; 
though  some  lawful  eviction  or   disturbance 


must  be  shown  if  done  by  a  stranger. 
12;  Cro.  Eliz.  614,  &e.     But  where  the  eel 
nant  is  that  the  grantee,  lessee,  &c.  shaU  quij 
ly  enjoy,  without  the  let  or  interruption  of 
covenantor  himself,  his  heirs  or  exeeators,  hi 
sufficient  to  aUege  that  he  or  his  heirs  or 
utors  entered,  without  showing  it  to  be  a  lal 
ta\  entry,  or  setting  forth  his  title  to  enter. 
'BoU.  Rep.  21;  Fits.  Nat  Br.  842;  Cm.  J« 
388;  1  T.  R.  671.     However,  some 
act  must  be  ahown  by  which  the  plaintiff  is  il 
terrupted,  for  otherwise  the  breach  of  coi 
nant  or  condition  fbr  quiet  ei^yment  is 
weU  assigned.     Com.  Rep.  228;  8  Rep.  91 
b.;  2  Saund.  181.  b.     But  in  action  of  com 
nant  *'  that  the  grantor  has  good  right, 
power,  and  lawftil  authority  to  grant, '*  it 
held  that  the  breach  might  be.  as  general 
the  covenant,  namely,  "  that  he  had  not 
right,  full  power,  and    lawflil    authority 
grant,  without  stating  aily  evictioB  or  inl 
ruption.*'    9  Rep.  60  b.  and  see  2  Sai 
181  b.  c.    As  to   the  mode  of  all^^g 
stranger's  title,  see  1  Show,  70;  2  Lev.  8TI 
8  Lev.  826.    4  T.  R.  617,  kt.  2  B.  &  P.  1^ 
n.  b. 


ON  DRBDS.Olf  fiALB  OW  &BAL  PBOPBBTT.  547 

litamentS)  aad  premises  whatsoever,  to  tbe  said  messuages,  lands,  te-  ^g^™* 
its,  aod  hereditaments,  and  premises  thereby  granted  or  released,  or  ''""**^*'* 
»;  meant,  mentioned,  or  intended  so  to  be,  belonging  or  in  anywise 
uuing  to  the  same,  then,  or  at  any  time  or  times  theretofore  usually 
used,  occupied,  enjoyed  or  accepted,  reputed  or  known,  or  taken  for 
parcel,  or  member  thereof,  or  as  belonging  thereto,  to  have  and  to 
the  said  premises,  with  their  and  every  of  l^eir  appurtenemces,  unto 
itothause  of  the  said  £.  F.  his  heirs  and  assigns  for  ever;  and  the 
defendant  did,  by  the  said  indenture  now  brought  into  court  here,  for 
f,  his  heirs^  executors,  and  administrators,,  covenant,  promiso  and 
to  and  with  the  said  E.  F.  his  heirs  and  assigns,  amongst  otlicr 
in  manner  following,  that  is  to  say ;  that  the  smd  E.  F.  his  heirs 
assigns,  should  and  might,  from  time  to  time,  and  at  all  times  forever 
3r,  peaceably  and  quietly  enter  into,  have,  hold,  use  occupy,  pos- 
land  enjoy  all  and  singular  the  said  purchased  hereditaments  and  pre- 
therein  before  mentioned  to  be  thereby  granted  and  released  as 
nid^  or  meant  or  intended  so  to  be,  and  every  part  and  parcel  there- 
itk  the  appurtenances,  and  the  rents,  issues,  and  profits  thereof,  and 
part  thereof,  should  and  might,  from  time  to  time,  and  at  all 
thereafter,  have,  receive,  and  take,  to  and  for  his  and  their  use  and 
t,  without  the  lawful  let,  suit,  trouble,  claim^or  demand,  entry,  evic- 
(ejectment,  molestation,  hindrance,  interruption,  or  disturbance,  what- 
r,of  or  by  the  said  G.  H.  and  I.  K.  his  wife,  defendant,  and  D.  B. 
or  either  of  their  heirs  or  assignsj  or  for  or  by  any  other  per- 
persons  whatsoever ;  and  that  free  and  clear,  and  freely  and  clear- 
absolutely  acquitted,  exonerated,  released  and  discharged,  or  other-    ' 
the  said  C.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R.  and  each 
I,  their  and  each  of  their  hjoirs,  executors,  and  administrators,  well 
Iciendy  sared,  defended,  and  kept  harmless  and  indemnified  of, 
lUd  ag^nst  all  and  all  manner  of  former  and  other  gifts,  grants,  bar- 
sales,  mortgages,  settlements,  jointures,  dowers,  right  and  title  of 
r,  thirds  at  *common  law,  entries,  uses,  tenements,  wills,  legacies,  sta-  [  *548  ] 
Inerchant,  and  of  the  staple,  recognizances,  judgments,  executions, 
extents,  rents,  arrears  of  rent,  annuities,  sums  of  money,  yearly 
|ts,  forfeitnres,  re-entries,  cause  and  causes  of  forfeiture  and  re-en- 
>ts  upon  bonds,  and  of.  record,  debts  due  to  the  king's  majesty,  and 
and  against  all  other  estates,  titles,  troubles,  charges,  and  incum- 
whatsoever,  save  and  except  the  chief  rent  issuing  out  of,  or 
for  the  said  premises  to  the  lord  or  lords,  fee  or  fees  of  the  same, 
SQch  should  be  due ;  as  by  the  said  indenture,  relation  being  there- 
\  may  more  fully  appear.     And  the  said  plaintiff  further  says, 
said  E.  P,  in  his  lifetime,  and  the  said  plaintiff,  from  the  time  of 
of  the  said  E.  P. — [Plaintiff*s  general  performance.     Aver- 
defendofU's  general  nonrperformance.'] — The  said  plaintiff  in  fact 
[fiiat  be  the  said  plaintiff,  so  being  the  heir  of  the  said  E.  F.  as 
id,  hath  not  beeU'  permitted,  neither  hath  he  been  able,  from  time 
and  at  all  times,  from  the  death  of  the  said  E.  P.  peaceably  and 
to  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  heredita- 
id  premises  in  the  said  indenture  mentioned,  and  thereby  intended 
ited  and  released,  or  any  part  thereof,  nor  hath  he  been  permit- 
been  able,  from  time  to  time,  and  at  all  times  since  the  death  of 
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AGAixsT  the  said  E.  P.  to  have,  receive,  and  take  the  rents,  issues  and  profits  4 
^^"^**  the  said  premises,  to  and  for  his  own  proper  use  and  benefit,  without 
ful  let, -suit,  trouble,  entry,  eviction,  and  ejection  of  any  person,  but 
the  contrary  thereof,  after  the  death  of  the  said  E.  F.  one  M.  H.  widoi 
who,  at  the  time  of  making  the  said  indenture  thereinbefore  set  forth,  an 
continually  from  thence  until  and  at  the  time  of  the  eviction,  ejectm;] 
and  expulsion,  herein  after  mentionci^  had,  and  who  still  hath,  lawful  r^ 
and  title  (A:)  to  the  said  premises,  with  the  appurtenances,  did  enter  nlij 
the  same,  in  and  upon  the  possession  of  the  said  tenements,  and  ejectei| 
expelled  and  removed  the  said  plaintiff,  against  the  will  of  the  said  plaiB*! 
tifl*,  by  due  process  of  law,  from  the  possession  and  occupation  of  aUaall 
every  the  premises,  with  the  appurtenances,  and  every  part  thereof,  anil 
kept  and  held  out,  and  still  keeps  and  holds  out  to  him  the  said  plaintiff,  9 
thereof  expelled  from  his  possession  and  occupation  thereof,  to  wit,  at, 
[  ♦649]  Ac.  contrary  to  the  form  and  effect  *o{  the  said  indenture,  and  of  4i' 
said  covenant  of  the  said  defendant,  so  by  him  made  in  that  behalf  m 
aforesaid ;  by  reason  of  all  which  said  premises  the  said  plaintiff  hath  boI 
only  entirely  lost  and  been  deprived  of  the  said  messuage,  tenement,  aai' 
land,  with  the  appurtenances,  in  the  said  indenture  particularly  mentioned^ 
and  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a  laifl^ 
sum  of  money,  to  wit,  &c.  by  him  the  said  plaintiff,  laid  out  and  expeim* 
ed  in  and  upon  the  said  premises,  in  repairing,  amending,  and  improviii| 
the  same,  but  hath  also  been  obliged  to  pay  the  costs  and  charges  sustaiih 
cd  by  the  said  M.  H.  widow,  in  prosecuting  a  certain  action  of  ejectment 
for  the  recovery  thereof,  which  amounted  to  a  large  sum  of  money,  to  wit, 
&c.  and  hath  been  further  compelled  and  obliged  to  sustain  and  undergo, 
and  hath  actually  sustained  and  undergone  the  payment  of  divers  larip 
smus  of  money,  amounting  in  the  whole  to  £ — in  afkd  about  the  endea- 
voring to  defend  such  action  of  ejectment,  to  wit,  at,  Ac.  (^venue)  aforesaii 
And  so,  &o.  I  Add  usual  conclusion  as  ante.  519.} 


ov 


By  leflwr 

mgsinst        ^   wit,  OU  the 
^— -■ •  for  ' 


XI.  ON  LEASES. 

[For  the  commencement^  see  ante^  517.'] — For  that  whereas,  heretofore, 

day  of A;  D.  (m)  at,  <fec.  (^venue)  (n) 


wnt  (i).     ^y  *  ceiiiain  indenture  then  and  there  made  between  the  said  plaintiff 


{k)  See  ante,  546. 

(l)  See  other  forms  of  declarationB  od 
leases,  Lil.  £nt.  139,  185, 188,  139,  141,  143, 
132;  2  Rich.  C.  P.  181,  189;  PL  Ass.  818, 
840.  As  to  the  parties  to  the  action,  see  ante, 
Tol.  i.  Index,  **  Lease.**  In  action  bj  lessor 
the  plaintiff  need  not  state  any  inducement  of 
his  title  to  the  premiscf*,  and  if  it  be  stated  it 
would  lie  rejected  as  surplussage,  but  such  in- 
ducement is  •necessary  and  traversable  in  an 
action  by  the  assignee  of  lessor,  4  -  J.  B. 
Moore,  808;  see  also  1  D.  &  B.  Nl Pri.  B^.  1 ; 


Poet,  552. 

(m)  A  deed  maybe  stated  in  pleacUng  to 
have  been  made  on  a  day  different  from  ib 
date,  omitting  the  words  '*  bearing  dale,  &c" 
4  East,  477,  but  it  is  most  usual  to  inserttlie 
date. 

(n)  As  to  the  venae  in  covenant  on  ktaa 
in  general,  see  ante,  vol.  i.  Index,  tit  *'  Dtt' 
laroHon^**  "  Fewtis."  In  covenant  ky  IW 
against  lessee,  the  venu^  is  always  transitory} 
but  it  is  local;  against  the  >i«ign<wi  of  tbc 
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tbe  one  part,  and  the  said  defendant,  of  the  other  part  (o)  [stale  the 
to  &e  indehturey  according'  to  the  fact]  (the  counterpart  (/?)  of 
uch  said  iadenture,  sealed  with  the  seal  of  the  said  defendant,  the  "said 
itiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day  and 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,)  the  said  plain- 
i(^)  did  demise  (r)  lease,  set,  and  to  farm  let,  [according'  to  the  words  in, 
koit]  unto  the  said  defendant,  his  executors,  administrators,  and  as- 
s,  a  certain  messuage  or  dwelling-house,  tenements,  and  premises,  with 
appurtenances,  particularly  mentioned  and  described  in  the  said  in- 
itore,  situate  in  the  county  of  M.  (5),  (except  as  in  the  said  indenture 
ttcepted)  to  have  and  to  hold  the  said  messuage  or  dwelling-house, 
lents,  and  premises,  with  the  appurtenances,  (except  as  aforesaid) 
the  said  defendant,  his  executors,  administrators,  and  assigns,  from 

—  day  of then  last  past,  to  the  full  end  and  term  of 

thence  next  ensuing,  and  fully  to  be  complete  and  ended  [let  this 

according  to  the  words  of  the  lease.]  Yielding  and  paying  (/)  thoreto- 

,  yearly  and  every  year,  to  the  said  plaintiff,  his  heirs,  [or,  "  executors, 

inistrators, "  as  in  indenture]  or  assigns,  the  clear  yearly  rent  or  sura 

payable  quarterly,  at  the  four  most  usual  feasts  or  days  of  pay- 

of  rent  in  the  year,  (that  is  to  say)  on  the  25th  day  of  March,  the 

day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  De- 

r,  in  each  and  every  year,'  by  even  and  equal  portions  [let  this  be 

ding  to  the  words  in  the  lease.]     And  the  said  defendant  did  thcre- 

himself  (^),  his  executors,  administrators,  and  assigns,  covenant, 


OH 
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Profert 


Thede- 
miae. 

Thepre- 
miaes. 


Theha- 
bendunw 


Thered- 
dendom, 

(0 


Theooye, 
nant  to 
pay  rent 

(0. 


It  is  not  necessary  or  advisable  to  state 
[iUltion  of  the  parties. 
})  If  both  parts  of  the  deed  be  originals, 
h,BgnedbyaU  the  contracting  parties, - 
"^nepart  of  which  said  indenture,  &c." 
110  Tarianoe  if  the  plaintifiF  make  profert 
wd  Indenture^  and  at  the  trial  produce 
ttMinterpart  exeeuted  only  by  the  lesitee 
4  AdoL  896. )     A  profert  or  an  excuse 
"ie  want  of  it,  moat  in  geneml  be  Ftated, 
(leclmtion  wiU  be  bad  on  special  de- 
r,  4  Anne,  c.  16.     If  a  profert  be  stated 
1  tie  deed  cannot  be  produtJed,  the  plaintiff 
\h  Doamited,  on  the  plea  of  non  est  fae- 
i4^ast,  586.     As  to  proferts  in  general, 
8iond.  9.  tt.  1.     Ante,  489;  Index,  vol. 
'^Prifert,'* 
f)  If  the  plaintiff  irill  unnecessarily  state 
Jpitt  of  the  consideration,  he  must  state 
l«hok,2B.  k  A.  765;  1  Chit  Rep.  518, 

llfte lease  generally  runs,  "hath  demised,'* 
"  doth  demise,"  &c. ;  the  last  words 
ito  be  stated  in  the  past  tense,  and  every 
:of  the  lease  necessary  to  be  stated,  is  to 
tfcrth  in  general  in  the  past  tense,  and  ac* 
^tatbe'legal  effect;  in  a  declaration — "the 
cxistit^^  or,  **  it  is  witnessed,  &c. 
A.  B.  demise  1,"  is  siiflRciently  certain, 
not  in  a  plea;  see  ante,  vol.  i.  Index, 
iaUim  ExUtit:  1  Saund.  274,  n.  1; 
iBaym.  1680;  IB.  &G.  368. 
It  is  proper  if  the  description  *of  the 
!  be  very  long,  to  srfy,"  certoia  «ne- 


mentSf  with  the  appurtenancet,  particularly 
mentioned  arid  described  in  the  said  indenture^ 
situate,  ^c."  and  in  order  to  avoid  variance,  it 
is  advisable  not  to  state  the  abuttals,  or  any 
other  very  particular  description,  1  Saund.  233, 
n.  2;  2  Saund.  866,  n.  1.  9  East,  188;  4 Taunt. 
700.     The  court  will  censure  the  statement  of 
any  superfluous    matter,    Cowp.    665,    727; 
Dougl.  667.     If  however,  the  action  is  for  not 
repairing  buildings,  ditches,  &c.  it  is  not  un- 
usual to  state  all  the  premises,  as  set  forth  in 
the  indent ui%.     A  declaration  stating  the  de- 
raise  to  have  been   of  "  a  certain  /arm  and 
buildint/Sf  and  certain  pieces  and  parcels  of 
land^  particularly  mentioned  and  described  in 
the  said  indenture,"  supports  a  demise  "  of 
all  that  fann  or  land,  and  buildings,"  &c.  enu- 
merating the  parcels;  1  Yo.  &  Jerv.  2;  and  a 
declaration  stating  the  demise  to  have  been  of 
lands,  supports  a  demise  of  one  piece  of  Tand 
only,  6  M.  &  S.  115.    As  the  rent  issues  out 
of  tlic  realty,  if  the  demise  be  of  a  house  and 
furniture,  the  latter  need  not  be  noticed,  5  B. 
&  C.  251;  and  see  11  Price,  19,  as  to  fixtures. 
(0  If  a  declaration  profess  to  set  out  the 
terms  of  a  I'escrvation  of  rent,  in  an  action  of 
debt  for  the  rent,  it  is  a  variance  to  omit  an 
exception  referring  to  a  subsequent  proviso, 
by  which  a  deduction  is  to  be  made  if  a  certain 
event  happen,  although  that  event  have  not 
happened,  6  B.  &  C.  4yi.     .\s  to  when  covo- 
nants  are  conditional  only,  in  consequence  of 
another  distinct  covenant,  restraining  the  gen* 
eral  covenant  to  pay,  see  6  M.  &  S.  9. 
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promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  {u),  [oTj  ^  ex- 
ecutors, administrators,"  as  in  indefUure\  and  assigns,  that  he  the  said  d^i 
fendant,  his  executors,  'administrators,  or  assigns,  should  and  iw^ould  veil 
and  truly  pav,  or  cause  to  be  paid,  to  l^e  said  plaintiff,  his  heirs  {or,  "e^ 
ecutors,  administrators,"  as  in  indenture]  or  assigns,  the  said  yearly  rotit' 
or  sum  of  £ —  at  the  several  days  and  times  aforesaid  [lei  this  be  accord^ 
ingio  the  words  of  the  covenant]  (1/7).  As  by  the  said  indenture,  refe- 
rence being  thereunto  had,  will,  (amongst  other  things)  more  fully  and  at 
large  appear  (z).  By  virtue  of  which  said  demise,  Uie  said  defendant 
afterwards,  to  wit,  on,  Sec,  entered  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was  possess* 
ed  thereof,  for  the  said  term  so  to  him  thereof  granted  as  aforesaid  (y). 
And  although  the  said  plaintiff  hath  always,  from  the  time  of  making  Hat 
said  indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  per- 
formed, fulfilled,  and  Sept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  to  wit,  at,  &c.  (^venue)  afoi*esaid  (2) ; 
yet  protesting  that  the  said  defendant  hath  not  performed,  fulfilled,  or 
kept  any  thing  in  the  said  indenture  contained  on  his  part  and  'behalf 
to  be  performed,  fulfilled,  and  kept,  accoiding  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof  (a),  the  said  plaintiff  saith,  that  after  the 
making  of  the  said  indenture,  and  during  the  said  term  thereby  granted 
to  wit,  on.  (6),  Ac.  at,  &c.  (veni/^) '  aforesaid,  a  large  sum  of  money,  to 

wit,  the  sum  of  £ —  (c)  of  the  rent  aforesaid,  for years  and  a  half 

of  the  said  term,  ending  on  th^  day  and  year  last  aforesaid,  and  then  last 
elapsed  (^)  became  and  was  due  and  still  is  in  arreaf  and  unpaid  to  the 


(«)  The  words  of  the  lease  and  ooTenant 
are  in  general  to  be  set  oat  verbatim,  though 
indeed  the  l^gal  cifeot  of  those  words  would 
suffice.  When  the  lessor  is  seiied  in  fee,  the 
coTenants  are  with  him  and  "  his  heirs  and  as- 
aiffns;*'  bjit  if  it  be  only  a  termor,  they  are  with 
hun  and  **  his  executor,  administrators,  and  as- 
signs." 

(to)  No  unnecessary  ooTenant  or  other  ir- 
relevant  parts  of  the  deed  should  be  stated,  1 
fiaund.  288,  n.  2;  2  Saund.  866,  n.  1;  PL 
Ass.  814.    Ante,  650.  n.  (d). 

(x)  The  reference  to  the  lease  is  not  ne- 
oessaiy* 

<y)  In  an  action  against  a  lessee  ibr  Jtun, 
it  is  not  neceasary  to  allege  an  entry.  1  Saund. 
208,.  n.  1;  Com.  Dig.  Pleader,  2  W.  14.  Dougl. 
466;  7  East,  841;  11  Ga  62  b.;  and  even 
against  the  assignee  of  the  lessee,  such  aver- 
ment seems  unnecessary.  1  Lord  Bimn.  867; 
8  J.  B.  Moore,  526;  1  B.  &  B.  288,  S.  €.;  see 
Woodfkll's  Law  of  Landl.  &  Ten.  by  Harrison; 

7  Bast,  840,  n.  a.  When  stated  it  should  be 
aUeged  that  the  entry  was  after  the  right  to 
occupy  commenced.  An  entry  of  a  tenant  at 
will  must  be  stated,  1  Ld.  Raym.  171 ;  and  see 

8  J.  P.  Moore,  527,  as  to  the  necessity  of  stat- 
ing an  entry. 

(z)  This  averment  of  general  perfbrmanoe 
by  the  plaintiir  is  unneoessarv;  but  it  may  be 
advisable  to  insert  It,  as  it  might  alter  vintiict 
eore  an  omission  of  averment  of  perlbnnance 


of  a  condition  precedent,  1  Saund.  285,  n.  5; 
Rep.  tempt  Hardw.  848,844;  2  Mod.  SOS. 
If  there  be  a  condition  precedent,  perfimnaBct 
must  be  specially  shown,  as  in  the  form,  post, 
652;  see  ante,  vol«  L  Index,  tit.  **  J>eclkra- 
Hon.'* 

(a)  There  is  no  oocasionfbr  this  prof esfofios 
or  allegation  of  the  general  non-pcrformanos 
of  covenants  by  the  defendant;  the  dedaratioB 
may  proceed  at  once  to  the  material  aneiiucuti, 
and  tne  particular  breach  Hor  whidi  the  adioB 
is  brougnt 

(6)  The  day  on  which  the  rent  ftll  doe.  It 
does  not  seem  necessary,  in  an  action  of  c^m 
natU  fbr  rent,  to  show  when  it  f^  due,  aada 
mistake  in  the  statement  would,  it  seems,  be 
immaterial;  see  4  B.  &  C  157,  infra,  ha  A. 
B.  1826,  the  court  of  King's  Bench,  on 
demurrer  held,  that  a  mistake  in  ^  day 
not  materia  In  debt  on  a  demise,  it  is 
sary  to  state  when  the  rent  fidl  doe,  Gilh. 
Debt,  407.  Show.  8;  Vln.  Ab.  GoTenajit. 
L.  a  pi.  12. 

(c)  The  plaintiff  is  not  hound  to  prove  tfce 
precise  sum  stated  to  be  due. 

{d)  That  there  is  no  occasion  to  say,  **  then 
last  elapsed,*'  see  4  B.  &  C.  157.  6  B.  &  R. 
72.  8.  Cf.  In  that  case,  where  one  of  five  ten- 
ants in  common  brought  covenant  on  a  leaae 
for  rent  payable  (»  the  firar  most  usual  days  of 
payment  in  the  year,  and  the  breach  was,  that 
on  the  24th  day  of  June,  1824,  a  large  som 
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[«id  plaintiff,  contrary  to  the  tenor  and  cfifect,  trae  intent  and  meaning  of       ^^ 
said  iodenture,  and  of  the  said  covenant  (e)  of  the  said  defendant,  by    "^"'* 
in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid.  ^^  **'*" 
dso  tiie  said  plaintiff  in  fact  saith  (J"), — [^Conclusion  as  ante,  519.] 

[Commencement  in  covenant  as  ttsual,  in  K.  B,  as  antCy  549  in  C.  P. 
i«tff,l8,  inExcheqiier  as  ante j20.'\ — ^Por  that  whereas,  heretofore,  to 
^  on,  &c.  {date  of  lease)  at,  &c.  (venue)  by  a  certain  indenture  then 
'  there  made,  between  the  said  plaintiff  of  the  one  part,  and  the  said 
fendant  of  the  other  part  [state  the  parties  to  the  indenture  according  to 
r/orf]  the  counter  part  (A)  of  which  said  indenture,  sealed  with  the 
'  of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court, 

date  whereof  is  a  ccJrtain  day  and  year  therein  named,  to  wit,  the 
le  day  and  year  aforesaid,  the  said  plaintiff  for  the  considerations  there- 
mentioned,  did  demise,  lease  set  and  to  farm  \eiy^(as  in  the  lease)  unto 

said  defendant,  his  executors,  administrators,  and  assigns,  a  certain 

lage,  tenements,  and  premises,  with  the  appurtenancQs  more  particu- 
!y  mentioned  and  described  in  the  said  indenture  (i) — [  Then  proceed 
Ki  out  the  covenants  broken y  taJdng'  care  to  set  out  any  covenant  con- 

fwif  a  condition  precedent  to  defendants  performance  of  his  co- 
nU^  and  afterwards  averring  a  performance  of  itj  and  which  may  he  as 
Aeformy  552  d^post.  The  following  is  the  usuai  form  oj  covenant 
\rejmry  but  it  shouidbe  made  to  agree  with  the  covenant  in  Hie  indenture 

^edonJ]  And  the  said  defendant  did,  in  and  by  the  said  indenture, 
himself  and  his  executors,  administrators,  and  assigns,  covenant,  pro- 
},  and  agree,  to  and  with  the  said  plaintiff,  his  heirs,)  or  "executors, 

listrators,"  a^  in  indenture)  and  assigns,  (amongst  other  things) 

manner  following,  (that  is  to  say}  that  he  the  said  defendant,  his  ex- 

itors,  administrators  and  assigns,  should  and  would,  at  all  times  during 

continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges, 

)rt,  uphold,  maintain  and  keep  the  said  messuage  or  tenements,  and 
Idings,  gates,  stiles,  <!kc.  (as  in  the  covenant)  in  good  and  tenantable 
'  *,  order,  and  condition,  and  the  same  premises,  and  every  part  there- 
shoold  and  would  leave  in  such  good  repair,  order,  and  condition,  at 
end,  or  other  sooner  determination  of  the  said  term,  and  should  and 
Id  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the  said  plain-    , 
^  his  heirs   (or^  "  executors,  administrators,"   a^  in  indenture)  or 
igns,  without  doing,  committing,  or  suffering  to  be  done  or  committed, 
/  waste,  spoil,  or  damage  of  the  same,  or  any  part  thereof  {k).     As  j^^^^^ 
[the  said  indenture  reference  being  thereunto  had,  will  (amongst  other  to  the 

\)  more  fully  and  at  large  appear.     By  virtue  of  which  said  demise  Imm^ 


CoTenant 
to  repair^ 
and  be  al- 
lowed 
rough  tii&- 
ber. 


CoTenant 

toleayein 

repair. 


r,  to  wit,  the  mim  of  21i.  lbs.  one  fifth 
'Of  tiie  rent  for  three  quarters  of  a  year  of 
^iaiB  Aen  elapeed,  became  dae  from  the  de- 
*  itto  the  pluntiff»  and  stiU  was  in  arrear; 

iMid  fMKi  upon  special  demurrer. 
0  T^  breach  may  be  in  the  negatiye  of 

rcDSDt  generaUy,  8  T.  B.  307;  oracoord- 

UMleg^ eflB6t»  1  Saund.  285. n.  6.    As 
aTermentSy  and  the  statement  of  the 

in  general,  see  ante;  toL  L  Index,  tit 


(/)  See  ante,  619;  1  Saund.  286,  n.  7. 

(  g)  See  the  notes  to  the  preceding  form. 
See  notes  to  form,  post,  662  e. 

(h)  See  ante,  649,  n. 

(t)  See  ante,  660,  n. 

(k)  If  there  be  any  proviso  or  exception  in 
the  coTenant  as  to  damage  by  fire,  &c.  it  most 
be  stated,  and  also  that  the  damage,  &c.  did 
not  arise  therefirom,  see  4  Campb.  IK);  2  B.  & 
B.  896;  5  J.  B.  Moore,  164,  &  C. 
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OH       tbe  said  defendant  then  and  there  entered  (/)  into  and  upon  all  and 

XZA8S.     guiap  i\^Q  gaid  demised  premises,  with  the  appnrtenances,  and  became  aat 

mvs"*"      ^^  thereof  possessed,  and  continued  so  thereof  possessed,  from  thesef 

entry.        Until  the day  of A.  D. when  the  said  demise  ended  aal 

General  determined,  to  wit,  at,  &c.  {venue)  aforesaid.  And  although  the  sail 
ance^by '  plaintiflF  hath  always,  from  the  time  of  making  the  said  indenture,  hithCTto 
plaintiff  well  and  truly  performed,  fulfilled,  and  kept,  all  things  therein  contained, 
i^>-  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to 

the  tenor  and  effect,  true  intent,  and  meaning  thereof,  to  wit,  at,  Ac.  (re- 
uiriTsen-  ^*^^)  fi-forcsttid.     Yet  protesting  that  the  said  defendant  hath  not  performed, 
erai  non-    fulfilled,  or  kept  any  thing  in  the  said  indenture  contained,  on  his  part  and 
perform-     bohalf,  as  aforesaid,  to  be  performed,  fulfilled,  and  kept,  according  to  the 
^^         tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  the  saii 
plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would,  during 
First         ^^^  continuance  of  the  said  demise,  and  whilst  he  was  so  po.sse8sed  of  the 
breach  in    said  demised  premises,  with  the  appurtenances,  as  aforesaid,  at  his  own  costs 
not  repair-  a^j  charges,  sypport,  uphold,  maintain,  and  keep,  all  and  every  the  said 
SavLttg       messuage  or  tenements,  and  buildings,  gates,  Ac.  {as  in  the  covenant)  of 
out  of        the  said  demised  premises,  in  good  tenan table  repair,  order,  and  condition, 
*«l*i'*        {as  in  the  covenant)  nor  did  nor  would  leave  the  same  premises  in  such 
good  repair,  order,  and  condition,  at  the  determination  of  the  said  term, 
according  to  the  form  and  effect  of  the  said  indenture  in  that  behalf,  but 
on  the  contrary  thereof,  he  the  said  defendant,  after  the  making  of  the 
said  indenture,  as  aforesaid,  and  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  said  demised  premises,  witli  the 
appurtenances,  as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid, 
and  from  thence  for  a  long  space  of  time,  to  wit,  from  thence  until  the 
determination  of  the  said  term,  suffci^ed  and  permitted  the  said  messuage, 
tenements,  buildings,  gates,  &c.  {04  in  the  covenant)  to  be  and  continue, 
and  the  same  were,  for  and  during  all  that  time,  ruinous,  prostrate,  fallen 
down,  and  in  great  decay,  for  want  of  needful  and  necessary  maintaining, 
supporting,  upholding,  and  keeping  the  same  (n)  ;  and  the  said  defendant 
at  the  determination  of  the  said  term  left  the  same  premises  in  such  bad 
repair,  order,  and  condition  as  last  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  de- 
fondant  as  aforesaid,  to  wit,at,  &c.  {venue)  aforesaid. — [See  other  breach 
assigned^  in  form^  post,  562  a.] — And  so  the  plaintiff  in  fact  saith,  Ac. 
— [  Conclude  as  usualj  as  ante^  519.] 

By  assign-  [  The  form  of  declaring  at  the  suit  of  the  assignee  of  the  lessor y  wiU 
^T^oT^'  Ac  foundy  postj  664,  675,  578  ;  at  the  suit  of  an  executor  of  the  lessor^ 
heir,  &c.     post,  565,  at  the  suit  of  a  devisee;  post,  591,  592,  at  the  suit  of  an  lieir^ 

of  h»sor      post,  571.1 
against  lea-  '  -' 

see.     Bj  N 

lessor  [Venue  local,  1  Saund.  241.     Commencement  in  covenant  as  usual  in 

against  as-  jf,  s.  as  ante,  649 ;  in  C.  P.  as  ante,  18 ;  in  exchequer,  as  ante,  20.1 

Bignee  of 
lessee  fbr 

rent  (o).          (0  ^  ^  ^^  aTerment  being  necessary)  (o)  See  forms,  Morg.  416;  Lil.  Snt.  184. 

see  ante,  551,  n.  As  to  the  Kabilltjr  of  assignees,  see  ante,  roL 

(m)  As  to  this  averment^  see  ante,  551.  I.  Index,  **  Attignet.**    Most  of  thenoC^s  to 

(n)  See  ante,  552  a.  n.  (Ac)  as  to  exception  the  fbrra,  ante,  549,  are  applicable  to   thisi 

against  fire,  &o.  An  heir,  (4  T.  R.  75.)  an  executor,  (1  Sa^V. 
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--For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  lease)  at,  &c. 
/(feme)  by  a  certain  indenture  then  and  there  made  between  the  said 
l^tiff  of  the  one  part,  and  one  0.  D.  of  the  other  part  (/;),  (^the  coun- 
iecpart  {q)  of  which  said  indenture,  sealed  with  the  seal  of  the  said  G. 
p.  the  said  plaintiff  now  brings  here  into,  court,  the  date  whereof  is  a  cer- 
;|uii  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,) 
^  said  plaintiff  did  demise,  lease,  set,  and  to  farm  let,  (this  is  to  corres- 
fimd  wUk  ike  indenture^  unto  the  said  G.  D.  his  executors,  administrators, 
pd  assign?,  a  certain  messuage,  tenements  and  premises,  with  the  appurte- 
^ces^in  the  said  indenture  more  particularly  mentioned  and  described  (r), 
as  in  the  said  indenture  is  excepted)  to  have  and  to  hold  the 
id  demised  premises,  with  the  appurtenances  (except  as  aforesaid)  unto 

said  C.  D.  his  executors,  administrators,  and  assigns,  from  the 

ly  of then  last  past,  to  the  full  end  and  term  of years  thence 

tensuing,  and  fully  to  be  complete  and  ended  (as  in  indenture,)     Yield- 
and  paying  therefore  yearly  and  every  year,  to  the  said  plaintiff,  his 
(or, "  executors,  administrators,")  or  assigns,  the  clear  yearly  rent 
sum  of  £ —  payable  quarterly,  at  the  four  most  usual  feasts  or  days  of 
eat  of  rent  in  the  year,  (that  is  to  say)  on  the  26th  day  of  March,  the 
day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
iber,  in  each  and  every  year,  by  even  and  equal  payments  (as  in 
ure,)    And  the  said  G.  D.  did  thereby  for  himself,  his  executors, 
raters,  and  assigns,  covenant,  promise,  and  agree,  to  and  with  the 
plaintiff,  his  heirs  [or,  "  executors,  administrators,"  as  in  indenture,] 
assigns,  that  he  the  said  G.  D.  his  executors,  administrators,  or  assigns, 
d  and  would  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
tiff,  his  heirs  [or,  "  executors,  administrators,"]  or  assigns,  the  said 
rent  or  sum  of  £ — at  the  several  days  and  times  aforesaid.     As 
said  indenture,  reference  being  thereunto  had,  will  (amongst  other 
)  more  fully  and  at  large  appear  (s).     By  virtue  of  which  said  de- 
,  the  said  G.  D.  afterwards,  to  wit,  on,  &c.  entered  into  and  upon  all 
singular  the  said  demised  premises,  with  the  appurtenances,  and  be- 
6  and  was  possessed  thereof,  for  the  said  term  so  to  him  thereof  grant- 
aforesaid   (^).     And  the  said  plaintiff  in  fact  saith,  that  after  the 
the  said  indenture,  and  during  the  said  term  thereby  granted,  to 
on,  &c.  {dat/  of  assignment  or  any  day  about  the  time)  at,  Ac.  (ve- 
•)  aforesaid,  all  (w)  the  estate,  right,  title,  interest,  and  term  of  years, 
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317,)  may  be  declared  againfit  as  aasignee, 
Akeaeh  of  covenant  after  he  became  inter- 

^  An  under-lessee  cannot  be  sued  by  the 

i&  oovenant  or  debt  on  the  lease,  Hol- 

•  Hatch,  Dougl.  188,  445.  Cowp.  766. 
to  irhat  is  prima  facie  evidence  of  d&- 
'  nt'g  being  assignee,  see  Peak's  Law  of 

266,  7;  2  Stark.  Evid.  437. 

)  It  is  not  neoeasary  nor  advisable  to 

the  Addition  of  the  parties. 
I  If  both  DArts  of  the  deeds  be  originals, 
ii>  i^ed  by  all  the  contracting  parties, 
"one part  of  which  saicT indenture,"  &0. 
y  549  a,  n.  as  to  the  profert. 

8es  ante,  550,  n. 

The  reference  to  the  lease  is  not  neces- 


sary. 

(t)  In  an  action  against  a  lessee  for  years, 
it  is  not  unnecessary  to  allege  an  entry,  1 
Saund.  208,  n.  1;  Com.  Dig.  Pleader,  2W.  14; 
Dougl.  445;  and  even  against  the  assignee  of 
the  lessee,  such  averment  seems  necessary, 
see  Wood&irs  Law  of  Landlord  and  Tenant, 
by  Harrison;  7  East,  840,  n.  a.;  Ante,  551  n. 

(te)  In  an  action  by  the  assignee  of  the  re- 
version, he  must  set  forth  in  the  declaration 
the  operative  part  of  the  deed,  &c.  by  virtue 
of  which  he  is  entitled  to  the  reversion,  1 
Saund.  112  b.  n.  1.  234,  n.  8;  though  an  as- 
signee of  a  term  in  an  action  against  the  les- 
sor, need  not  show  the  assignment  to  have 
been  by  deed,  1  Saund.  284,  n.  8,  276,  notes  1 


.1 


meat  of 
rent 


662c  DECLARATIONS  IN   OOVENANT. 

o"       then  to  oome  and  unexpired,  property^  profit,  claim,  and  demand  wbatsc^ 
'**"''    erer,  of  the  said  0.  D.  of  and  in  the  said  demised  premises,  with  the  9p- 
purtenances  by  assignment  thereof  then  and  there  madd,  legally  came  to 
PUiatiff*!  and  vested  in  the  said  defendant.     And  Blthough  the  said  plaintiff  haA 
ggpgrat      always,  from  the  time  of  making  the  said  indentore,  hitherto  "well  and 
J^^     truly  performed,  fulfilled,  and  kept  all  things  in  the  said  indentupe  con-  : 
tained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture, 
Biwoh;      to  wit,  at,  Ac.  aforesaid,  {tc),    Tet  protesting  that  the  said  defendant 
w»  W-    hath  not  performed,  fulfilled,  or  kept  anything  in  the  said  indentare  con- 
tained on  his  part  and  behalf  as  assignee  as  aforesaid,  to  be  performed, 
fulfilled,  and  kept,  according  to  the  tenor  and  efiect,  true  intent  and  mean- 
ing thereof,  (x),  the  said  plaintiff  saith,  that  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  and  after  the  said 
defendant  became  such  assignee  as  aforesaid,  and  while  he  continued  sndi 
assignee,  to  wit,  on,  Ac.  {y^  at,  &c.  {venue)  aforesaid,  a  large  sum  ot 

money,  to  wit,  the  sum  of  Jt —  of  the  rent  foresaid,  for years  (y) 

of  the  said  term  then  elapsed,  became  and  was,  and  still  is  in  arrear  and 

unpaid  to  the  said  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent 

and  meaning  of  the  said  indenture,  and  of  the  said  covenant  so  made  as 

CondQ-      aforesaid,  to  wit,  at,  Ac,  {venue)  aforesaid.    And  so  the  said  plaintiff  in 

i^  fact  saith,  that  the  said  defendant  (although  often  requested  so  to  do}  hath 

not  kept  the  said  covenant  so  by  the  said  C.  D.  for  himself  and  his  assigns 

made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same  with 

the  said  plaintiff  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 

neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  J&-—  (tnsert 

•«      enough)  and  therefore  he  brings  his  suit,  &c. 

Pledges  Ac. 

Lenor 

■gainat  w-      [  The  commencement  in  K,  B,  by  billj  is  as  antCy  517  ;  by  original^  as 

kawr^for  ^^^>  ^® '  ***  ^'  ^'  ^  ^^^^  ^^ '  *^  Exchequer^  as  ante^  20 ;  and  then 
not  Tt^^- proceed  as  follows:'] — For  that  whereas  heretofore,  to  wit,  on,  Ac  {date 
ing,  with  of  lease)  at,  4c.  {venite)  Dy  a  certain  indenture  then  and  there  made  be- 
of^^uS.*  tween  the  said  plaintiff  of  the  one  part,  and  one  B.  F.  of  the  other  part, 
tiff^s  ^  (the  counterpart  (a)  of  which  said  indenture,  sealed  with  the  seal  of  the 
fennanoe  said  E.  F.  the  said  plaintiff  now  brings  here  'into  court,  the  date  where- 
S!on  orooe^  ^^  ^^  ^  certain  day  and  year  therein  named,  to  wit,  the  same  day  and  year 

dmtiz). 

L  ^^  J  and  2.    In  an  action  againtt  the  assignee  of  when  deolared  agiunrt,  as  he  maj  be  as  as- 

the  lessee,  &c  the  aboTe  concise  statement  is  signee. — 4  T.  R.  76. 

in  all  cases  sufficient,  though  there  may  haye  {w)  As  to  this  averment  of  general  per- 

been  intonnediate  assignments,  see  ante.  toI.  Ibnnanee,  see  ante,  551 ;  it  is  not  necessary, 
i.  Index,  tit   **  DecZarofton."    Covenant,!  (x)   There  is  no  occasion  for  this  proiegtan- 

Baund.  112  b.  n.  1. — 6  Mod.  72.     And  it  md^  do  or  allegation  of  the  general  non-perfbrm- 

fices  though  the  defendant  be  assi^ee  of  put  ance  of  covenants  by  the  defendant;  the  de- 

onlj  of  the  premises;  defendant,  in  that  case,  olaration  may  proceed  at  once  to  the  mateiial 

bong  at  liberty  to  plead  in  abatement,  or  averments,  and  the  particular  breach  for  whidi 

plead  in  bar  as  to  the  part  only,  see  5  B.  &  C.  .  the  action  Is  brought,  see  ante,  551. 
482.    If  the  plaintiff  profess  to  set  out  the  (y)  See  ante,  652.      The  pluntiff  is  not 

title  of  the  assignee,  he  will,  on  a  traverse  of  fixed  in  evidence  as  to  the  precise  time  or  siun 

it,  have  to  prove  it  as  stated.  3  B.  &  P.  461.  stated  in  the  declaration. 
See  fQode  of  pleading  an  assignment  of  a  terqi  (x)  See  the  notes  to  the  preoeding  form, 

to  commence  in  futuro,  1  Saund.  25a;  and  (a)  See  ante,  449,  note  (y). 

this  form  will  suffice  even  against  an  heir, 
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tsKmi,)  the  said  plaintiff  for  the  considerations  therein  mentioned^  did 
inise,  lease,  set,  and  to  farm  let  imto  the  said  E.  F.  his  executors,  ad- 
(tors  and  assigns,  a  certain  messuage,  farm,  tenements,  and  pre- 
5,  in  the  said  indenture  more  particularlj  mentioned. — [Here  set  out 
prmises  shortly^  see  ante^  460,  n.  — 1  Saund,  233,  2. — 2  Saund. 
),ft.l.  and  then  state  the  covenants  in  the  indenture,  which  perhaps 
be  as  follows  ;]• — And  the  said  E.  F.  did,  in  and  by  the  said  inden- 
i,  for  himself  and  his  executors,  administrators,  and  assigns,  covenant, 
5,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  (or,  "  execu- 
or  administrators,"  as  in  indenture^  and  assigns,  (amongst  other 
b)  in  mannet  following,  (that  is  to  say)  that  he  the  said  E.  F.  and  his 
from  and  after  the  said  messuage,  &c.  {as  in  indenture)  should 
been  put  in  good  and  tenantable  repair  by  and  at  the  expense  of  the 
{daintiff  his  heirs  and  assigns,  should  and  would  at  all  times,  during 
continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges 
)rt,  uphold,  niaintain,  and  keep  (6)  the  said  messuage  or  tenement 
buildings,  gates,  stiles,  <fec.  (as  in  the  covenant)  (c)  in  good  and  te- 
')le  repair,  order,  and  condition,  (being  allowed  timber  in  the  rough 
ient  and  proper  for  such  repair,  from  time  to  time  to  be  provided  and 
^ODt  by  the  said  plaintiff,  his  heirs  or  assigns)  ;  and  the  same  premises 
every  part  thereof,  should  and  would  leave  in  such  good  repair,  order, 
[condition,  at  the  end  or  other  sooner  determination  of  the  said  term  and 
Id  and  would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the 
plaintiff,- his  heirs  (or, "  executors,  administrators,"  as  in  indenture) 
igns,  without  doing,  conunitting,  or  suffering  to  be  done  or  commit- 
any  waste,  spoil,  or  damage  to  the  same,  or  any  part  thereof.  And 
'should  and  would  w.ell  and  sufficiently  uphold,  cleanse,  scour,  and 
yearly  and  every  year  during  the  said  demise,  all  the  ditches, 
ies,and  water-courses,  in  the,  piece  or  parcel  of  meadow  land,  called 
meadow,  and  all  other  the  ditches,  trenches,  and  water-courses  in 
upon  every  part  of  the  said  other  premises  thereby  demised,  as  often 
try,  so  as  to  keep  the  same  cleansed,  scoured,  repaired,  and  in 
condition,  and  should  and  would  deliver  up  unto  the  said  plaintiff 
iirs  or  assigns,  the  same  in  such  good  order  and  condition  at  the  end 
said  term  aforesaid.  As  by  the  said  indenture,  reference  being 
ito  had,  will  (amongst  *other  things)  more  fully  and  at  large  ap- 
By  virtue  of  which  said  indenture,  the  said  E.  F.  afterwards,  to 
on  the,  &c.  entered  into  the  said  demised  tenements,  with  the  ap- 
ices, and  became  and  was  so  possessed  thereof,  for  the  said  term 
him  thereof  granted  as  aforesaid.  And  the  said  plaintiff  in  fact 
that  after  the  making  of  the  said  indenture,  and  during  the  said 
thereby  granted,  to  wit,  on,  &c.  (^d)  at,  &c.  (venue)  aforesaid, 
0  the  state,  right,  title,  interest,  term  of  years  then  to  come  and 


OH 


Goyenant 
torepair, 
after  les- 
•8or  should 
hate  put 
in  repair, 
and  being 
aUowed 
rougli  tim- 
bear. 


Covenant 
to  leave  in 
repair. 
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to  c]^anfle 
ditches. 
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to  the 
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Entry  of 


Assign- 
ment to 
the  deftoDp* 
dant 


Upon  a  oovenant  to  repair  and  keep  in 
;  Coring  the  continuanoe  of  the  tmn, 
may  be  maintained  for  breachesconv- 
before  the  term  has  expired.    1  B.  & 

If  Uiere  be  an  exception  in  the  lease  as 
»it  mast  be  stated,  4  Campb.  20;  2  Brod. 
S95;  5  J.  B.  Mooie,  164,  S.  0. 


(d)  The  day  is  not  material;  it  is  usual  to 
insert  some  day  about  the  time  of  the  suppos- 
ed assignment  to  the  defendant  See  the  note, 
ante,  5o2  c,  as  to  this  assignment  and  mode  of 
stating  it. 

(c)  When  this  must  be  qualified,  see  Coirp, 
766. 
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•  o»       unexpired,  property,  profit,  claim,  and  demand  whatsoever,  ^of  him  Hut 

"**"•    said  E.  F.  if,  in,  and  to  the  sold  demised  premises,  with  the  appnrtenaiir 

ces,  by  assignment  thereof  then  and  there  made  legally,  came  to  and  T^it- 

Defend-      ed  in  the  said  defendant.     Whereupon  and  whereby  the  said  defendant 

^**  •^     then  and  there  entered  (/)  into  and  upon  all  and  singular  the  said  de- 

mised  premises,  with  the  appurtenances,  and  became  and  was  thereof 

possessed,  and  continued  so  thereof  possessed,  from  thence  ontil  the 

GentnX      day  of ,  A.  D.  ,  when  the  said  demise  ended  and  determined, 

peribnn-  to  wit,  at,  &c.  (venue^  aforesaid.  And  although  the  said  plaintiff  hath 
^«dn^  always,  from  the  time  of  making  the  said  indenture,  hitherto  well  and 
truly  performed,  fulfilled,  and  kept  all  things  therein  contained,  on  hk 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  te- 
nor and  efiect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  (rennc) 
Defend-  aforesaid.  Yet  protesting  that  the  said  defendant  since  the  said  assign- 
cnd'nS-"  ment  so  made  as  aforesaid,  hath  not  performed,  fulfilled,  or  kept  any 
peribrm^  thing  in  the  said  indenture  contained  on  his  part  and  behalf,  as  such  as- 
^°*-  signee  as  aforesaid,  to  be  performed,  fuUfilled,  and  kept,  *accordin^  to  the 
[  ♦566  J  i^jiiQp  and  efiect,  true  intent  and  meaning  of  the  said  indenture,  the  said 
ofp^or-  plaintiff  in  fact  saith,  that  although  the  said  messuage  or  tenement,  and 
inoiioe  bj  out  buildings  in  and  by  the  said  indenture  demised,  were,  after  the  mak- 
P^**?^^'  ing  thereof,  to  wit,  at,&c.  (venue)  put  in  good  and  tenantable  repair,  by 
precedent  ^d  at  the  expense  of  the  said  plaintifi',  and  although  timber  in  the  rough, 
iff),  suflScicnt  and  proper  for  all  necessai'y  repairs  was  allowed,  and  from  time 

to  time  provided  and  set  out  by  the  said  plaintiff,  to  wit,  at,  <tc.   (^venue) 
J*"'.  .      aforesaid  (A)  ;  yet  the  said  defendant  did  not  nor  would,  after  the  said  as- 
not  repair-  signmcut,  and  during  the  continuance  of  the  said  demise,  and  whilst  he 
iog;  and     Was  SO  posscsscd  of  the  said  demised  premises,  with  the  appurtenances, 
^^  ^^\ot  ^  aforesaid,  at  his  own  costs  and  charges,  support,  upliold,  maintain  and 
I^^J^.        keep,  all  and  every  the  said  messuage  or  tenement,  and  buildings,  gates, 
&c.  {as  in  Vie  indenture^)  of  the  said  demised  premises,  in  good   tenant- 
able  repair,  order,  and  condition,  nor  did  nor  would  leave  the  same  premir 
ses  in  such  good  repair,  order,  and  condition,  at  the  determination  of  the 
said  term  {as  in  ike  indenture)  according  to  the  form  and  effect  of  the 
said  indenture  in  that  behalf;  but  on  the  contrary  thereof,  he  the  said  de- 
fendant, after  the  making  of  the  said  indenture,  and  after  the  said  assign- 
ment to  the  said  defendant  as  aforesaid,  and  during  the  continuance  of  tii6 
said  demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises, 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  <&c.  and  from  thence   for 
a  long  space  of  time,  to  wit,  from  thence  until  the  determination   of  the 
said  term,  suffered  and  permitted  the  said  messuage,  dwelling-house,  build- 
ings, gates,  <fec.  {as  in  the  indenture^)  to  be  and  continue,  and  the  same 
were,  for  and  during  all  that  time,  ruinous,  prostrate,  fallen  down,  and 
in  great  decay,  for  want  of  needful  and  necessary  maintaining,  supporting, 
upholding,  and  keeping  the  same  ;  and  the  said  defendant  at  the  determin- 
ation of  the  said  term,  left  the  same  premises  so  out  of  repair,  and  in  such 

(f)  This  docM-  not  seem  necessary,  ante,  (h)  This  averment  being  travemble,  must 

66i,  n.;  1  B.  ft  B.  265.  correspond  with  the  fiict;  if  the  plain  tiff  vaa 

(ff)   As  to  the  conditions  precedent,  see  2  merely  ready  to  find  timber,  let  the  allegatioii 

Saond.  852  c;  Willes,  496;  Ante.  toI.  i.  In-  be  accordingly,  and  aver  notice  df  the  idain- 

dex,  "  Condition  prectdtnV*  tiff's  readiness  to  the  defendant. 
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M  order  and  condition,  as  last  aforesaid,  contrary  to  the  form  and  effect 
tf  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  E.  F.  for 
ISmself  and  his  assigns,  'as  aforesaid,  to  wit,  at,  4c.  (venue)  aforesaid,  seoond 
^And  the  said  plaintiff  in  fact  further  saith,  that  the  said  defendant  did  ^e«jh, 
Aot  nor  would,  yearly  and  every  year,  during  the  continuance  of  the  said  ^^"J^. 
lemise.  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  ditches, 
ijke  appurtenances,  as  aforesaid,  well  and  sufficiently   uphold,  cleanse,  &o. 
,  or  repair,  all  the  ditches,  trenches,  and  water-courses,  in  the  said 

or  parcel  of  meadow-land,  called meadow,  and  all  other  the 

ches,  trenches,  and  water-courses,  in  or  upon  the  said  premises,  by  the 
"  indeatore  demised,  as  often  as  was  necessary,  so  as  to  keep  the  same 
jwnsed,  scoured,  repaired,  and  in  good  condition ;  nor  did  nor  would  de- 
sr  np  the  same  unto  the  said  plaintiff  in  such  good  order  and  conditioti 
tthe  end  of  the  said  demise,  according  to  the  form  and  effect  of  the  said 
lentnre  in  that  behalf,  but  wholly  neglected  so  to  do ;  and  on  the  con- 
thereof,  he  the  said  defendant,  after  the  juaking  of  the  said  inden* 
J,  and  of  the  said  assignment,  and  during  the  continuance  of  );he  said 
lise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with 
appurtenances,  to  wit,  on,  <fec.  and  from  thence  for  a  long  space  of 
J,  to  wit,  firom  thence  until  the  determination  of  the  said  demise,  suf- 
and  permitted  the  said  ditches,  trenches,  and  water-courses,  in  the 

piece  or  parcel  of  land  called meadow,  and  all  other  the  ditches, 

iches,  and  water-courses,  in  the  said  premises,  by  the  said  indenture 

ised,  to  be  and  continue,  and  the  same  were,  for  and  during  all  the 

last  aforesaid,  foul,  miry,  choked  up,  and  ruinous,  out  of  repair,  and 

(lad  order  and  condition,  for  want  of  well  and  sufficiently  cleansing, 

rmg,  and  repairing,  as  aforesaid  ;  and  at  the  determination  of  the  said 

he  the  said  defendant  delivered  up  the  same  unto  the  said  plaintiff,  ^^^ 

[iQch  order  and  condition  as  last  aforesaid,  contrary  to  the  fomi  and  ef- 

'  of  the  said  indenture,  and  of  the  said  covenant  in  that  behalf  made 

foresaid,  to  wit,  at,  Ac.  (venue)  aforesaid.     And  so  the  said  plaintiff 

[fu^t  saitii,  that  the  said  defendant  (although  often  requested  so  to  do) 

not  kept  the  said  covenant  so  made  by  the  said  E.  F.  for  himself 

his  assigns,  with  the  said  t>laintiff  in  manner  and  form  aforesaid,  but 

broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff,  hath 

Jrto  wholly  refused,  and  still  refuses  so  to  do.    To  the  damage  of  the 

plaintiff  of  £ —  and  therefore  he  brings  his  suit,  Ac. 

^ After  stoHng-  the  lease^  covenants,  reference  to  lease,  lessee^ s  entry ^  [  ♦SST  ] 
ffiaintiff's  general  performance,  proceed  thus ;] — ^Yet  the  said  plain-  Breach 
in  fact  s^th,  that  although  after  the  making  of  the  said  indenture,  to  ^^"tof" 

on  divers   days  and  times   between  the  day  of,    Ac  and  the  gaiage 

day  of,  Ac.  to  wit,  at,  Ac.  (venue)  aforesaid,  a  large  quantity,  to  ^  <^{ 
—  tons  of  coals,  were,  under  and  by  virtue  of  the  powers  and  an-  ^  °"^® 
ities  in  the  said  indenture  contained,  by  the  said  defendant  gotten,  pro- 
1,  and  brought  to  land,  from  and  under  the  said  five  several  closes, 
»,  or  parcels  of  land,  in  the  said  indenture  mentioned,  and  although 


See  tflBigniiient  of  breach  for  nonpaj- 
of  poor  rates,  whereby  the  lessor   was 
fJtA  to  paj  them,  8  Wentw.  611;  fbr  not 
■DiBg  after  notioe  giTen,  Id.  497;  fbr  oat- 

Vol  n.  58 


thig^  down  trees,  id,  446;  (br  stabbinff  tip  a 
garden  hedge,  Id.  497;  and  for  undenetting, 
contrary  to  covenants  in  the  lease,  Id.  619 
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ov      the  current  price,  per  ton  of  coals,  at aforesaid,  to  vit,  at,  Ae.  (vmw) 

'*^"'    aforesaid,  between  the  days  and  times  last  aforesaid,  was  then  and  tiven 
advanced  and  raised  from  the  price  in  the  said  indenture  aboye  mentioned, 

to  the  sum  of shillings  per  ton,  yet  the  said  defendant   did  not  nor 

would,  after  the  said,  Ac.  nor  on  any  other  days  or  times  before  or  moo^ 

pay,  or  cause  to  be  paid  to  the  said  plaintiff,  the  said  sum  of dA 

lings  per  ton  additional  galage,  on  each  and  every  ton  of  the  said  ooals  so 
raised  and  procured  as  aforesaid,  as  by  the  said  ind^iture  the  said  d^ead* 
ant  had  then  and  there  covenanted  and  agreed  to  pay  to  the  said  plttD- 
tiff,  but  wholly  neglected  and  refused  so  to  do,  and  on  account  thereof^  a 
*  large  sum  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  to  the  sum  of  £ —  of  lawful,  Ac.  became  and  was,  and  still  is, 
dtie  and  payable  to  the  said  plaintiff,  contrary  to  the  form  and  effect,  tme 
intent  and  meaning  of  the  said  indenture,  and  of  the  said  corenant  of  tlie 
said  defendant  so  made  as  aforesaid,  to  wit,  at,  Ac.  (venue')  aforesaid.  And 
so,  Ac. — [  Conclude  as  usual.^ 

m 

BrMoh  fcr  And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said 
^^IJ^  indenture,  and  during  the  continuance  of  the  said  term  thereby  granted, 
eOM^to  and  whilst  the  said  defendant  was  so  possessed  of  the  said  demised  pre> 
«ree  of     mises,  with  the  •appurtenances,  to  wit,  in  each  and  every  of  the  respeo- 

^y  to**  ^^^  years  of  our  Lord and ,  the  said  defendant  did  till,  delve, 

ooTeoMit  plough  up,  and  convert  into  tillage,  shore  60  statute  acres  of  land,  to  wit, 
in  indeii-  iQQ  acrcs  of  land  belonging  to  the  8aid  premises,  other  than  a  summer-fid- 
J^JJ^i;-  low,  in  each  and  every  of  those  years,  contrary  to  the  true  intent  and 
aefenduit  moaning  of  the  said  indenture,  whereby,  and  according  to  the  form  and 
v^  ^  effect  of  the  said  indenture,  the  said  defendant  forfeited  and  became  liable 
i^rMMh  ^  P^7  ^^^  ^^^  plaintiff  divers  penalties,  to  wit,  the  penalty  of  J£5  an  acre 
MTB  for  every  acre  of  the  said  lands  so  tilled,  delved,  ploughed  up,  and  con- 

P^^^    verted  into  tillage,  contrary  to  the  true  intent  and  meaning  of  the  said 
2^  ^y^    indenture,  that  is  to  say,  at  such  of  the  first  and  next  rent  days,  which 
ik).         first  and  next  happened  after  the  said  penalties  so  became  forfeited  as 
[  ^558  ]  aforesaid ;  yet  the  said  defendant  (although  often  requested)  hath  not  paid 
the  said  penalties  or  forfeitures,  or  any  or  either  of  them,  to  the  said  plain- 
tiff at  the  rent  days,  and  in  manner  aforesaid,  or  otherwise  howsoever,  but 
hath  hitherto  wkoUy  reii&sed  and  neglected  so  to  do,  and  therein  failed  and 
made  default,  contrary,  Ac.  to  wit,  at,  Ac.  (venue). 

BvMoh  for  And  the  said  plaintiff  farther  saith,  that  the  said  defendant  (al Aoogh 
Sg  pnmL  ^^^  requested,  Ac.)  did  not  nor  would,  from  time  to  time  and  at  all 
M0  m  OM  times,  after  the  said  assignment  so  made  to  him  as  aforesaid^  and  dming 
of  tho  the  said  term  by  the  said  indenture  granted,  insure,  or  cause  or  procore  to 
WMtodn!^  be  insured,  and  kept  insured,  in  the  name  of  the  said  plaintiff,  at  any  <rf 
Bter  fin  the  offices  for  insurance  against  fire,  in  London  or  Westminster,  all  and 
offioM,  singular  the  said  messuages  or  tenements,  and  premises,  by  the  said  in- 
1^^      denture  demised,  with  the  appurtenances,  from  and  against  loss  or  damges 

by  ddbnd-      (k)  See  8  B.  ft  A.  692,  and  that  this  reeer^  eient  inraruioe  offioe  witfain  the  cities  of  Lob- 

ant  or  aaj  vatioii  li  ftqralated  dainajpe,  and  not  a  pei^  don  or  Weetmineler/'  is  anfficicnt^  certain, 

other  pet^    alty,  see  id. — 8  Younffe  A  Jerr.  298.  8  Oampb.    184.    See  6  B.  &  Aid.     1,  aa  «» 

■on  {I).  (i)  A  eoTenaat  by leeeee  to  insare,  and  keep  this  ooTenant  running  with  the  land, 

inmred,  to  a  certain  amount,  "  in  some  sulB- 
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If  fo,  to  the  amoimt  and  in  the  mannor  specdfied  in  the  said  indentura 
jl  (hat  behalf,  and  according  to  the  form  and  effect  Hiereof ,  but  wholly 
m^B^  imd  refused,  90  to.  do,  and  therein  failed  and  made  default ;  and, 
the  coatrary  thereof,  the.  said  plaintiff  in  fact  saith,  that  the  said  mes- 
or  tenements,  and  premises,  with  the  appurtenances,  *after  the  said  [  "^559  ] 
eut  so  made  to  the  said  defendant,  and  during  the  said  term  by 
mi  ind^tqre  granted,  to  wit,  on,  <fec.  and  from  thence  until  the  day 
ning  forth  the  original  writ  of  the  said  plaintiff  against  the  said  de- 
t,  vere  and  continued  to  be,  wholly  uninsured  from  and  against  loss 
imsiig^  by  fire,  by  the  said  defendant,  or  by  any  other  person  or  per- 
vhpmsoeTer,  under  and  by  virtue  of  the  said  covenant  of  the  said 
F.,  Ac.  by  them  in  that  behalf  made  for  themselves  and  their  assigns, 
the  said  plaintiff  as  aforesaid,  contrary  to  the  form  and  effect  of  the 
indentore,  and  of  the  said  last-mentioned  covenant  in  that  behalf,  to 
at,  Ac.  (yemiey  aforesaid. 


That  before  and  at  the  time  of  making  the  said  indenture,  certain  ar- 
of  rpat,  viz.  JS3,  of  qiiitrrent,  for  five  years,  for  certain  pajrt  of  the 
premises,  were  in  arrear  to  the  lord  of  the  manor,  &c.  and  certain 
charges  and  incumbrances  for  suits  of  court  and  acquittances,  &c. 
iting  altogether  to  £3,  at  the  time  of  making  the  said  indenture, 
due  and  in  arrear  to  the  said  lord,  &g.  which  he  the  said  plaintiff 
rards,  to  wit,  on,  &o.  at,  &c.  (venue)  aforesaid,  was  compelled  to 
f,  in  order  to  save  his  goods  from  being  distrained  upon,  and  did  pay 
same  to  the  said  lord,  &c.  who,  at  the  time  of  making  the  said  in- 
\j  and  of  such  payment,  and  lawful  right,  <&c.  and  claimed  the 


Breaohjby 
leasee 
against 
kasor, 
that  oon- 
trary  to, 
&c  oer- 
tun  quit- 
rent  waa 
due  (m) 


hi  that  whereas  heretofore,  to  wit,  on,  Ac,  {date  of  kase')  at,*  &c. 
)  by  a  certain  indenture  then  and  there  made  between  the  said  do- 
te, of  the  one  part,  and  the  said  plaintiff,  of  the  other  part,  which 
indenture,  sealed  with  the  seal  of  the  said  defendants,  the  said  plaintiff  ^ 
brings  into  court  here,  the  dat^  whereof  is  the  day  and  year  afore-  ^ 
I  the  said  defendants,  &c.  did  demise,  lease  and  to  farm  let,  unto  the 
plaintiff,  a  certain  messuage  and  premises  therein  more  particularly 
ioned,  to  have  and  to  hold  the  same  [here  set  out  habendum  et  red- 
,  as  ante,  650,  and  according  to  the  terms  of  the  lease^  and  then 
out  covenant  for  quiet  enjoyment^  which  may  be  as  follows :]  and  the 
I  defendants,  by  the  said  indenture,  did  covenant,  promise,  and  agree, 
M  with  the  said  plaintiff,  that  he  the  said  plaintiff  paying,  &c. 
observing,  &c.  {as  in  covenant)  all  and  singular  the  covenants  and 
tents' therein  contained,  which  on  his  and  their  parts  were  or  ought 
be  paid,  done,  observed  and  perfoimed,  and  according  to  the  true  in- 
and  meaning  of  the  said  indenture,  should  and  might  peaceably  and 
J  have,  hold,  occupy,  possess,  and  enjoy  the  said  messuage  and 


ByU 
against 
leaaor,  fbr 
quiet  en- 
jo^nent. 
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that  one  J. 
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on  plain- 
tiTs 
goods  (n). 


(m)  This  is  a  good  breach.  SeeS  £a8t^491, 
'    2B.a(  P.  13;  1  Saund.  59;  4  Taunt 

See  o(her  aari^ments  of  breaohea  of 
.  lat  'ftf  'quiet  enjoyment,  5  Wentw.  68, 
iWf  <^.    pQsty  next  ibrm  for  saflbrinfl; the 

'  1iodlard*8  rent  to  be  in  arrear,  whwe- 


by  plaintijff  was  obliged  to  pay  it,  to  prOTent 
a  distress.    5  Wentw.  68. 

(n)  See  form,  6  Wentw.   68.    As  ■  to  this 
br«aoh,  and  when  action  lies,  see  2  Saund. . 
Bepi  by  Patteaon  ft  WilUams.  iadaz  *«X«a«t." 
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premises  thereby  demised,  with  the  appu^nances  thereto  bel(Migiiig,  ftr 
and  during  the  said  term  of  seven  years,  wanting  three  days,  ih&r^ 
granted,  without  the  let,  suit,  trouble,  denial,  interruption,  or  molestation^ 
of  them  the  said  defendants,  their  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons,  lawfully  claiming,  or  to  claim,  by,  finom,  or 
under,  or  in  trust  for  them,  or  any  or  either  of  them,  or  by  or  throogk 
their  or  either  of  their  acts,  means,  defaults,  or  procurements,  as  by  die 
said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things, 
more  fully  appear,  by  virtue  of  which  said  indenture  the  said  plain^ 
afterwards,  to  wit,  on,  Ac,  at,  &c.  entered  into  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the 
said  term,  so  to  \iiaL  thereof  granted  as  aforesaid ;  and  although  the  said 

Elaintiff  hath  always,  from  the  time  of  the  making  of  the  said  indenture, 
itherto  observed,  performed,  fulfilled,  and  kept  all  and  singular  the  said 
covenants  and  agreements  in  the  said  indenture  contained,  which  on  his 
part  were  or  ought  to  be  paid,  done,  observed,  and  performed,  according 
to  the  true  intent  and  meaning  of  the  said  indenture,  to  wit,  at,  Ac.  {ve- 
nue) aforesaid,' yet  protesting  that  the  said  defendants  have  not  performed, 
fulfilled,  or  kept  any  thing  in  the  said  indenture  contained,  on  their  part 
and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor 
and  efiect,  true  intent  and  meaning  of  the  said  indenture,  the  said  plaintiff 
in  fact  saith,  that  the  said  defendants  did  not  nor  would  sufier  or  permit 
the  said  plaintiflf,  for  and  during  the  continuance  of  the  said  term  of  the 
said  indenture  granted,  peaceably  and  quietly,  to  have,  hold,  occupy, 
possess,  and  enjoy,  the  said  messuage,  and  premises  by  die  said  indenture 
demised,  with  the  appurtenances,  without  the  let,  suit,  trouble,  denial,  in- 
terruption, or  molestation  of  the  said  defendants,  their  heirs,  administra- 
tors, of  assigns  or  any  other  person  or  persons,  lawfully  claiming,  or  to 
claun,  by,  from,  or  under,  or  in  trust  for  them,  or  any  or  either  of  them, 
or  by  or  through  their  or  either  of  their  acts,  means,  defaults,  or  procure- 
ment, according  to  the  form  and  efiect  of  the  said  covenant  of  the  said 
defendants,  in  the  said  indenture  in  that  behalf  made  as  aforesaid,  but  o& 
the  contrary  thereof,  the  said  plaintiff  in  fact  saith,  that  after  the  making 
of  the  said  indenture,  and  during  the  continuance  of  the  said  demise,  and 
whilst  he  the  said  plaintiff  was  possessed  of  the  said  demised  premises,  to 
wit,  on,  &c.  (day  of  distress  or  about  it)  at,  4fec.  (venue)  a  certain  dis- 
tress was  made  by  and  on  the  behalf  of  a  certain  person,  to  wit,  one  T. 
B.  on  certain  goods  and  chattels  of  the  said  plaintiff,  in  and  upon  the  said 
messuage  and  premises,  for  a  certain  sum  of  money,  to  wit,  at,  &c.  thai 
due  and  owing  from  the  said  defendants  to  the  said  T.  B.  for  and  in  re- 
spect of  certain  rent  before  that  time  duo  and  in  arrear  from  the  said  de- 
fendants, to  the  said  T.  6.  as  the  ground-landlord  of  the  said  demised 
messuage  or  premises,  with  the  appurtenances,  and  by  means  of  the  pre- 
mises he  the  said  plaintiff  was  not  only  put  to,  and  sufiered  great  trouble 
and  inconvenience,  but  was  forced  and  obliged  to,  and  did  necessarilj 
pay  the  safd  sum  of  £ — ,  together  with  the  charges  of  the  said  distress, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — , 
and  was  and  is  by  means  of  the  premises  greatly  injured  and  damnified  in 
the  occupation,  possession,  and  enjoyment  of  the  said  messuage  and  |Nre- 
mises,  contrary  to  the  form  and  effect  of  the  said  indenture,  and  of  the 
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fid  GG?eaant  in  that  behalf  so  niade^  as  aforesaid ;  and  so,  Ac. — [  Can-    ^J^^^ 
iUe  as  ustkUy  as  antCj  419.] 

Breachis  of  different  covenants  between  lessor  and  lessee^  4*^.  may 
^fudily  be  framed,  according'  to  the  particular  circumstances  of  each  case,  BraushM ' 
piia  general  map  be  in  the  negative  of  the  words  of  the  covenant,  see  3  in  genana. 
Pl  £.  307,  and  ante,  452,  note,  vol.  i.  Chapter  on  Declarations. — The 
fkve  precedents  may  therefore,  in  this  respect,  suffice. — But  as  diffictdties 
hqu^y  occur  in  stating  the  different  titles  of  plairUiff^s  in  covenant, 
m /(Mowing  forms  are  given,  and  which  are  arranged  nearly  according 
W^plon  in  2  Blackstane^s  Commentaries,  respecting  real  estates. 


\- 


*TITLB  PLEADED  (o). 

•  ■ 

I.  BBTASE  AND  QUANTITT  OF   INTEREST  (p). 

or  that  whereas  one  G.  H.  before  and  at  the  time  of  the  making  of 
indenture  hereinafter  mentioned,  was  seized  {q)  in  demesne  (r)  as 

&e  {$),  of  and  in  the  tenements  and  premises,  with  the  appurtenances 

''niafter  mentioned  to  have  been  demised,  to  wit,  at,  ^c.  (venue) 

being  so  seised  heretofore,  to  wit,  on,  &c,  at,  {venue}  by  a  certain 

latore  then  and  there  made  between  the  said  G.  H.  of  the  one  part, 

the  said  defendant  of  the  other  part,  one  part,  &c. — [Here  set  out  the 

'  ',  and  all  necessary  parts  ^of  the  lease,  a^  ante,  549 ;  as  To  t^e 

^  of  the  conveyance,  SfC.  by  virtue  of  which  the  plaintiff  claims, 

post,  573.  ff  the  seisin  be  stated  as  a  consequence  of  a  conveyance, 
the  statement  is  as  follows : — ^''Whereupon  and  whereby  the  said 
Iff  then  ^d  there  became,  and  was,  and  from  thence  hitherto  hath 
,and  still  is,  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  tene- 
itdand  premises  with  the  appurtenances,  and  being  so  seised,"  &c.] — 
^proceed  to  state  the  usttal  averments  of  performance  of  covenant 

^flointiff,  and  defendants  breach."] 

^  that  whereas  the  said  A.  B.  and  0.  his  wife,  before  and  at  the 
'  making  of  the  indenture  hereinafter  mentioned  were  seised  in 
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p)  As  to  when  an  xadnoement  of  plaintiff  *8 
^  is  neecesary  and  traversable,  see  4  J. 
«,  308;  1  Saond.  883,  n.  2;  1  Stra. 
7  T.  K  68S;  Com.  Dig.  Fleaderv  C.  86; 
^I>*t,410;  Dyer,  866. 
is  to  this  division,  see  2  Bla.  Com.  108. 
As  to  the  irords,  "seised,"  or  ««po«- 
"  *e  Com.  Dig.  Pleader,  C,  85,  86,  87; 
17  a;  Garth.  9;  2  Chit  Rep.   814. 
nrdiet  the  ayerment  of  teitin  without 
of  what  estate,  inU  beaided.    4  Bing. 
Kag.  688,  a  C. 

2  BhL  Com.  105,  106;  Heath's  Max. 
^  the  estate  be  incorporeal,  the  words 
w  deoeane,"  are  to  be  omitted,  2  61a. 


f) 


Ul 


1 


Com.  106;  Co.  Lit  17  a.  b.  n.  1;  Com.  Dig. 
Pleader,  985;  2  Wils.  224.  They  seem  also  im- 
proper in  pleading  a  reversion  on  an  estate  of 
freehold.  Co.  Lit  17  b.  n.  4;  Plowd.  191  a. 
Seisin  of  an  advowaon,  &o.  "  as  of  fee  and 
right,**  1  East,  488;  Thomp.  Snt  208;  Seisin 
by  disseisin,  1  Saund.  55.  • 

(t)  As  to  the  words  <*aa  of  fee,"  see  Co. 
Lit  17.  b;  4  Bmg.  688,  &  C.  In  a  writ  of 
right,  also  say,  "and  right,'*  5  East,  872;  2 
B.  ft  P.  570. 

«)  DoogL  829;  1  Sannd.  258,  n.  4;  2 
Sannd.  285,  n.  269,  288,  n.  1;  Hob.  1,  2; 
Heath's  Max.  146. 


Seisin 
fee,  &0. 
in  hus- 
band and 
wife,  in 
right  of 
the  wife 
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their  demesne  m  of  fee  (w),  in  riflht  of  the  said  0.  of  and  in  llie 
,^  Q,    ments  and  premises,  with  the  appurtenances  hereinafter  mentioned  to 


IT.  been  demised,  to  wit,  at,  Ac*  {venue)  and  being  so  seised,  Ac. — [ 
state  the  kase  by  husband  and  wtftj  and  the  covenants ^  the  lesee^s 
and  the  plaintiffs  derivative  title,  4-c.  J^  the  seisin  in  the  fee  in  rigkt^ 
the  wife  be  stated  as  a  consequence  of  a  conveyance,  ire.  the  statement  k 
as  foUows : — ^'^  Whereupon  and  whereby  the  said  A.  B.  and  C.  his  wife, 
then  and  theve  became,  and  were,  and  from  thence  hiflierto  have  bes^ 
and  still  are,  seised  in  their  demesne  as  of  fee,  in  right  of  the  said  G.  (if) 
of  and  in  the  said  tenements,  with  the  appurtenances,  and  being  so  seis- 
ed," Ac] — r  Then  proceed  to  state  the  umal  performance  of  covenants  if 
plaintiff  J  ana  the  defendant's  breach."] 

j^^  in        *lPoT  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the 
tikil  (x)      indenture  hereinafter  mentioned,  was  seised  in  his  demensne  as  of  fee  tail, 
(or,  if  in  special  entail,  add, ''  that  is  to  say,  to  him  and  the  heirs  lawfbHy 
issuing  of  the  body  of  him  the  said  B.  F.  on  the  body  of to  be  be- 
gotten,") {or,  "of  the  bodies  of  the  said  E.  P.  and  of ,"  Ac.)rf 

and  in  the  tenements  with  the  appurtenances  hereinafter  mentioned  to 
have  been  demised,  to  wit,  at,  Ac.  {venue)  and  being  so  seised,  Ac.— 
[Here  set  forth  the  lease,  8fc.  and  plaintiff^  s  derivative  title,  Sfc. — 1^  tte 
seisin  in  tail  be  staled  as  a  consequence  of  a  conveyance,  S/^,  the  state- 
ment is  as  follows : — ^"Whereupon  and  whereby  the  said  E.  F.  th^i  and 
there  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still  is 
seised  in  his  demesne  as  of  fee  tail  of  and  in  the  said  tenements,  with  the 
appurtenances."] — [  Then  proceed  to  state  the  usual  averments  ofperforwt- 
ance  of  covenant  by  plaintiff,  and  the  defendant's  breach.} 
• 
8^  ibr       YoT  that  whereas  one  E.  F.  before  and  at  the  time  of  making  of  the 
indenture  hereinafter  mentioned,  was  seised  (;r)  in  his  demesne  as  of  free- 
hold, for  the  term  of  his  natural  life,  {or,  "for  the  term  of  the  natural 
r  *66S  1'^^^^  ^^  ^*  H.")  of  and  *in  the  tenements,  with  the  appurtenances  her»ft- 
^  after  mentioned  to  have  been  demised,  to  wit,  Ac.  and  being  so  seised, 

Ac. — [Here  set  forth  the  lease,  8fC.     If  the  sesinfor  life  be  stated  as  a 
consequence  of  a  conveyance, S^c.  the  statement  is  as  follows: — ^"Where- 


(«)  As  to  them  irordB,  see  ante,  660,  notes. 

(it)  If  thitf  oonseqaenoe  be  miestated,  the 
deoluration,  ko.  wiU  be  bed  on  meoial  d»- 
mnrrec,  I>oag.  829.  Bed  Qumn  vuU  Pbwd. 
Idle. 

{x)  I  flaund.  255;  2  Bich.  C.  P.  350.  In 
a  deelaration,  when  the  title  is  atated  as  in- 
dnoement,  the  eommenoement  of  the  estate 
tail  need  not  in  general  be  stated,  thoogh  it  is 
otherwise  in  a  plea.  Com.  Dig.  Pleader,  £.  19, 
C  85.  In  pleading  seisin  of  an  estate  by  gift 
to  husband  and  wife,  and  to  the  heirs  of  the 
body  of  the  wiih  by  the  husband  begotten,  as 
the  wiib  has  an  estate  in  qpeeial  tail,  and  the 
husband  only  an  estate  ibr  lift,  it  should  be 
alleged,  **  that  the  husband  and  wilb  were  seised 
together,  and  to  the  heirs  of  the  body  of  the 
wifb  in  her  right,'*  and  not  that  they  weiiB 
seised  of  the  finec^old,or  free  taaL  Co.  Lit 
1%  a,  n.  1.    It  is  not  neoessaij  toaver  theoon- 


tinuanoe  of  the  life  <^  the  tenant  in  t^,  or  of 
the  estate  taU.    1  Baund.  285  b,  n.  a 

(y)  See  the  form,  1  Sannd.  231 ;  Com.  I^ 
Pleader,  C.  85;  Co.  Lit  42  a.  Under  awffl, 
see  8  M.  &  8.  882;  Seisin  in  fee  of  lessor  tad 
tenant  for  life,  the  latter  demising,  nee  1  T.  K 
98;  6  Co.  14  b.  In  a  deolantion,  when  the 
title  is  stated  merely  as  inducement,  it'  is  not 
neoessary  to  show  the  oommenoement  of  the  es- 
tate for  life,  but  it  is  otherwise  in  a  pka.  Cool 
Dig.  Pleader,  C.  85,  E.  19.  1  Sannd.  187,  n. 
1;  ST.  R.  488.  tTnless  the  cestui  gue  vie  be 
a  party  to  the  action,  or  no  title  be  derrred 
under  him,  it  must  be  averred  that  he  ms 
living  at  the  time  the  cause  of  action  aoomeil, 
as  to  whioh  aTorment,  see  1  Sannd.  286,  n.  8, 
2  Bla.  Com.  120.  In  pleading  a  kaae  for  lift, 
which  passes  by  liTery  and  seisin,  no  entry  of 
the  kase  should  be  stated,  11  Ce.  62  b. 

(«)  See  ante,  560,  note  (9). 
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nd  wherebj  tHe  said  E.  F.  then  and  there  became,  and  was  and 
thenoe  hiiherto  hath  been,  agd  still  is,  seised  in  his  demesne  as  of 
dd,  for  the  term  of  his  natural  life  of  and  in,''  Ac] — [Then  proceed 
ie  usual  avermerUi  of  performance  of  covenants  by  plaintiffs  and  the 
wfs  breach  of  covenant.] 

...  that.whereas  one  E.  F,  before  and  at  the  time  of  the  making  of  ?*"^JS-_ 
iindentare  hereinn^ter  mentioned,  was  seised  of  the  tenements  herein-  or  inTdbow^ 
irmentioaed  to  have  been  demised,  in  his  demesne  as  of  fireehold,  for  er  (a), 
rtenn  of  his  life,  as  tenant  thereof,  bj  the  law  af  England,  to  wit,  at« 
{ifenue)  and  being  so  seised,  &c. — [^  the  seisin  be  stated  as  a  deri- 
iUle^  state  the  marriage^  birth  of  a  chiLd^  death  of  the  wifCy 
k  2  Rich.  C.  P.  860.*!—"  Whereupon  and  whereby  the  said  E.P. 
a&d  there  became  ana  was,  "^ond  from  thence  hitherto  hath  been  r  «g84  ] 
still  is,  seised  in  his  demesne  as  of  freehold,  of  and  in  the  said  tene- 
with  the  appoftenances,  for  the  term  of  his  life,  as  tenant  thereof, 
[Ae  law  of  England  to  wit,  at,'*  &c.  {venue). — [See  the  precedent^  2 

c.p.aso.j 

• 

that  whereas  one  E.  F.  before  and  .at  the  time  of  the  making  of  By  asago- 
►iodentare  of  demise  hereinafter  mentioned,  was  lawfully  possessed  (c)  ^^^^?" 
^'  tenements  and  premises,  with  the  appurtenances,  hereinafter  men-  a  tennor» 

io  have  been  demised  to  the  said  defendant,  (that  is  to  say)  for  the  agunst 


and  remainder  of  a  certain  term  of  years,  ta  wit,  of 


years. 


{b). 


dng  firom,  &o.  {d)  to  come  and  unexpired  therein,  to  wit,  *at,  ^  •* 


^276: 


I)  Sae2B1a.  Com.  126;  8  B.  ft  P.  652, 
fwhaas,  see  2  Rich.  C.  P.  850;  1  East, 
1  Sund.  250,  256.  Bast  £nt  580.  b. 
dRbntkm,  when  the  title  is  stated 
Uaeement,  the  abora  Ibim  irill  suffice, 
i  pin  it  is  in  general  neceasary  to  show 
cement  of  the  title,  as  in  some  of 
ts  reftrred  to.  As  to  pleading  tenancy 
,  see  2  Saond.  428,  805  b,  n.  18;  8 
76;  Via.  Ab.  Dower,  M.  a.  pi.  25,  &c. 
foch;6Ea8t,  278. 

When  the  action  is  at  the  suit  of  the 

<f  the  lessor  who  was  a  termor,  or  1^ 

of  soeh  leaaor  Ibr-rent  due  afUr 

it  is  necessary,  in  order  tb  show  the 

*k  right  of  action,  to  state  the  Icsscfr's 

ibove,  and  the  assigiiee  most  set  Ibrth 

aaae  tsagnments  of  the  term  dawn  to 

tlwQgh  we  have  seen  it  is  otherwise  in 

ion  agaiiui  the  assignee,  of  a  term, 

112,  n.  1;  Ante,  552,  note;  Clift. 

Bnt  it  seems  unnecessary  to  show 

ttsignments  were  by  deed  or  signed, 

,  284,  n.  8, 276,  n.  1,  &  2.     Sed 

if  this  role  does  not  apply  only  to  deo- 

I  hyor  against  the  assignee  of  the 

vho  might  at  common  law  assign  by 

11 ;  sad  it  is  certainly  nsnal  to  show 

BDt  was  by  deed.    This  concise 

Mating  the  interest  is  sufficient  when 

is  pleaded  as  inducement.  Com.  Dig. 

>£•  10,  a  85;  Go.  Lit  17  a.    ^s  to 

posMBon  of  a  term  in  right  of  a 


Me 


vift,  see  Pkiwd.  191  a.  8$d  vidi  DongL  829. 
Ante,  559  • 

(c)  The  word  **  possessed,"  and  not  **  inter- 
ested,'* must  be  adopted,  1  Show.  106;  1 
Baund.  251,  n.  1.  106;  2  Saund.  176,  n.  5; 
unless  when  the  term  is  in  rtvertiorif  1  Saund. 
251,  n.  1;  2  Saund.  176,  n.  5;  in  which  case 
the  interest  is  to  be  described  as  post,  668,  n. 
(Ac). 

(d)  This  is  a  material  aTerment,  and  is 
traversable,  1  B.  &  B.  581 ;  4  J.  B.  Moon, 
808;  and  it  should  seem  the  declaration  is  not 
sufficient  without  it,  Id.  Com.  Dig.  Fkader, 
C.  48;  I^er,  865  b. 

Sometimes  the  precedents  merely  state, 
'*  that  U  io  gay,  for  the  retidue  of  a  certain 

ftnn  of  yeart^  vfhirtof yeart  and  mp* 

wardt  ioere  ihen  to  eovu  and  unexpired;** 
inserting  a  number  of  years  sufficient  to  show 
that  the  rerersion  was  in  the  lessor,  and  this 
mode  seems  sufficient,  the  levor's  title  being 
merely  inducement 

Where  the  plaintiif,  in  the  first  and  third 
counts  alleged,  that  at  the  time  of  the  making 
of  the  agreement,  he  was  possessed  of  a  house 
ibr  a  certain  term  of  years,  to  Apire  on  the 
25th  day  of  December,  1856,  and  in  the  second 
count  alleged  that  he  was  entitled  to  the  term 
under  and  by  virtue  of  a  certain  contract; 
proof  that  he  was  possessed  of  a  terxn  of 
twelre  years  only,  and  that  there  was  no  con- 
tract under  which  he  was  at  that  time  entitled 
to  an  extension  of  the  term,  held  a  &tal  Tari' 
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'^"  Ac.  {venue)  and  bdng  so  possessed  thereof,  he  the  said  E.  F.  on,  fa. 
^TT  or*  ^^'  ^^'  (v«ntM)  aforesaid,  by  a  certain  indenture,  &c. — [Here  staU  Ik 
XRBMT.  lease  J  or  indenture  and  covenants,  as  aaUe,  549 ;  then  state  the  entry 
the  lessee,  as  ante,  651 ;  andr  after  this,  state  the  mode  in  iffhich 
became  assignee,  which,  if  by  a  decdrpoU,  will  be  04  post,  575— if  h§ 
surrender,  as  post,  575 — if  by  bargain  and  sale  enrolled,  as  post,  576— 
if  by  lease  and  release,  as  post,  578 — and  by  other  means,  post,  573  to 
592 ;  then  sta(f  ihe  possession  xjf  the  residue  of  the  term,  in  consequena 
of  the  assignment,  Sfc.  as  follows :]  '^  Whereupon  and  whereby  the  said 
plaintiff  became  and  was,  and  from  thence  hitherto  hath  heea^  and  still  is, 
possessed  of  the  said  tenements  with  the  appurtenances,  for  the  residue 
and  remainder  of  the  said  term  therein,  then  to  come  and  unexpired,  to 
wit,  at,  &c.  {venue')  aforesaid." — [  Then  state  the  usual  averment  of  per- 
formance of  covenants  by  plaintiff,  and  nonrperformance  by  defendant.] 

t^  ^1m1  ^^^  ^^^^  whereas  the  said  E.  F.  in  his  life-time,  since  deceased,  before 
lOT,  being  <^^  &^  ^^^  ^^^  ^^  ^^®  making  of  the  indenture  of  demise  hereinafter 
a  termor,  mentioned,  was  lawfully  possessed  (/)  of  the  tenements,  with  the  appor- 
iM^'for   ^^^^^^9  hereinafter  mentioned  to  have  been  demised  to  the  said  defend- 

a  breach    <^^9  that  is  to  say,  for  the  residue  and  remainder  of  a  certain  term  of 

of  cove-  years,  commencing  from,  &c.  lb  come  and  unexpired  therein,  to  wit,  at, 
teitator?  *^*  {pefiue)  and  being  so  possessed  thereof,  he  the  said  E.  P.  in  his  life- 
death  (e).  time,  on,  &c.  at,  &c.  {venue)  aforesaid,  by  a  certain  indenture,  £c.— 
[Here  set  forth  the  indenture  or  lease,  a^  ante,  550 ;  then  the  defendants 
entry,  as  ante,  551 ;  and  before  the  avepment  of  performance, proceed  to 
state  the  lessor'' s  will,  and  death,  and  the  probate,  thus:] — ^And  the  said 
defendant  being  so  possessed  of  the  said  demised  premises,  with  the  ap- 
purtenances, and  the  said  E.  F.  being  so  possessed  of  the  said  reyersion, 
as  aforesaid,  afterwards,  and  during  the  said  term  by  the  said  indentoie 
granted,  to  wit,  on,  <&c.  {day  of  death  or  about  it)  at,  &c.  {venue)  the 
said  E.  F.  duly  made  and  published  his  last  will  and  testament  in  writiag, 
bearing  date  a  certain  day  and  year  therein  named,  to  wit,  the  same  daj 
and  year  last  aforesaid,  and  thereby,  amongst  other  things,  he  the  »ud  £. 
F.  then  and  there  appointed  the  said  plaintiff  executor  thereof,  ana  ;Jter- 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  £c.  {venue)  aforesaid, 
he  the  said  E.  F.  died  so  possessed  of  the  said  reversion,  of  and  in  tlie 
said  demised  premises,  with'  the  appurtenances,  without  revoking  or  alter- 
ing his  said  will ;  and  after  whose  death,  to  wit,  on,  Ac.  {day  of  probatf, 
or  about  it)  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  duly  proved  fte 
said  last  will  and  testament,  and  took  upon  himself  the  burthen  of  the 
execution  thereof  {g),  whereby  the  said  plaintiff  as  executor  aforesaid, 
became  and  was  possessed  of  the  said  reversion  of  and  in  the  said  de 


anoe,  although  it  appeared  that  plaintiff  had 
flinoe  become  poeeeeaed  6t  a  lease  to  expire  in 
December  1856;  1  M.  &  P.  717. 

(e)  When  the  action  ia  at  the  suit  of  the 
executor  or  administrator  of  a  lessor  who  was 
a  termor,  for  rent  due  itfter  his  death,  it  is 
necessary,  in  order  to  show  the  plaintiff's  right 
of  action,  to  state  the  lessor's  tiUe  as  above. 
Whoi  such  action  is  at  the  suit  of  an  adminis* 


trator,  a  Ibrm  ma  j  be  readily  adopted  from  the 
one  aboTe,  stating  the  grant  of  adminiatratkm. 
This  concise  mode  of  stating  the  interest  is 
sufficient  when  the  title  is  pleaded  as  isdiioe> 
ment,  Com.  Dig.  Plead.  £.  19.  G.  86;  Co.  L^ 
17  a.    Ante,  M4. 

(/)  As  to  these  words,  ante,  664,  n. 

(^)  See  as  to  the  necessity  of  statiag  pio- 
bate,  2  Stra.  716. 


premifiee,  inlii  the  appnrtenaiices,  to  wit,  at,  Ac,  (vemte)  aforesaid.    wrAn 
although,  &c — [  Condudej  stating  petfarmance  of  covtnamts  by  the  ^'^^^^ 

w  Am  Ufitime^  and  by  plaintiff  after  his  deaths  and  the  defendant's  iMTEsara. 

of  covenantas  in  other  eases."] . 

m 

for  that  irhereas,  before  and  at  the  time  of  making  the  indenture  here-  By  exeoii. 
[fcifter  mentioned,  to  wit,  on,  Ac.  at,  Ac.  (venue)  one  B.  P.  demised  the  go,,  tc^t 
^emgptB,  with  the  appartenanccs,  hereinafter  mentioned,  to  the  said  6.  from  year 
deceased,  his  executors,  administrators  and  assigns.  To  hold  the  same  ^  year, 
ttesaid  G.  H.  his  executors,  administrators,  and  assigns,  from,  Ac.  for  ^fj^ 
year  thence  next  ensuing,  and  fiilly  to  be  complete  and  ended ;  and  nant  in  a 
from  year  to  year,  for  so  long  time  a^  the  said  E.  F.  and  G.  H.  should  ^^  for 
lively  please  ;  by  virtue  of  which  said  demise,  the  said  6.  H.  en-  ^^^{^j 
into  the  said  tenements,  with  the  appurtenances,  so  to  him  demised  lim  (A), 
aforesaid,  and  became  and  was  possessed  thereof,  and  being  so  pos- 
'  thereof,  heretofore,  and  during  the  continuance  of  the  said  demise 
wit,  on,  Ac  at,  Ac.  (veniiey  by  a  certain  indenture  then  and   there 
between  the  gaid  G.  H.  of  the  one  part,  and  the  said  defendant  of 
other  part,  the  counterpart,  Ac. — [here  state  the  lease  to  the  defend^ 
which  was  for  twenty-one  years — the  covenants^'^eference  to  the  lease 
try  of  the  lessee — the  death  of  the  testator^  during  the  continuance 
Ae  first  demise^  having  made  his  toillj  and  thereby  appointed  plaintiff 
^-^hat  he  proved  the  unll,  and  thereby  became  possessed  of  the  in- 
in  the  fmt  demise^  as  in  preceding  form,  mutatis  mutandis,  and 
werring  the  breaches  of  Covenant  duHng  the  continuance  of  the  first 

Agidnst 

\Afier  stating  the  indenture  or  lease  between  plaintiff  and  the  testatgr^  the  ezeca- 

ike  entry  of  the  testator j  as  usualy  see  ante^  649,  Sfc.  proceed  thus:]  *°'  ^'  * 
lad  the  said  E.  F.  (the  testator)  continued  so  possessed  oi  the  said  ^^^ 

*;ed  premises,  for  a  long  space  of  time,  to  wit,  from  thenoe,  until,  Ac.  of  oove.. 

of  his  death  or  about  it)  when  the  said  E.  F.  died,  to  wit,  at,  Ac.  ^^^ 

le)  in  wh^  death,  to  wit,  on  the  day  and  year  last  aforesaid,  all  the        ^ 
iteand  interest  of  the  said  E.  F.  of,  in,  and  to  the  said  demised  pre- 

s,  with  the  appurtenances,  came  to  and  vested  in  the  said  defendant 

execator  as  aforesaid,  to  wit,  at,  Ac.  (venue^   aforesaid,  by  reason 

"Teof  the  said  defendant  as  executor  as  ^foresaid,  afterwards,  to  wit, 

leday  and  year  last  aforesaid,  entered  into  and  upon  all  and  singular 

said  demised  premises,  with  the  appurtenances,  and  became  and  were 

and  from  thence  'hitherto  have  been  and  still  are  possessed 

)f,  for  the  residue  of  the  §aid  term  so  to  the  said  E.  F.  thereof  grant- 
ftt  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid. — [  Then  proceed  to  state 
'fverments  of  performance  by  plaintiffs  and  the  breach  by  the  executors^ 

tflher  eases.} 


•in.    ESTATE  AND  TIME  OF  ENJOYMENT-  f  *568  ] 

,  ESTATE 

that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of 


AND  TIXB 
OF  ENJOT- 
KENT  (»'). 


0)  ^  preoedeDt  was  holden  good  on  de-     461.  Seisin  in 

,)P«r,2  Chit  Bep.  461;  smsIsoS  Wentw.         (i)  As  to  this  diTision,  see  2  Bla.  Com.  168. 

IToi  n.  54 
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the  indenture  hereinafter  mentioned,  was  seised  m  his  demewM  (I)  mb  d 
or^j^-  fee,  of  and  in  the  reversion  of   a  certein  messuage,  ^.jwith  the  appmt^ 


fteinr»- 


(fc). 


nances,  immediately  expectant  npon  the  death  of  O.  H.  who  was 
of  the  tenements,  as  of  freehold,  as  tenant  thereof,  bj  the  law  of  Eng- 
land. And  the  said  E.  F.  being  so  seised  of  the  said  reversion  of  tto 
said  tenements  with  the  appurtenances,  he  the  said  E.  F.  heretofore,  te 
wit,  on,  &c.  at,  Ac,  (vemue)  hj  his  certain  indenture  made  between,  Ac 
[Here  state  the  indenture  containing'  a  demise  to  /.  JT.  for  iwegay^om 
yearSj  to  commence  after  the  death  of  the  tenant  for  life ;  then  state  the 
IntienAin  lessee* s  interest  in  the  lease  as  follows:^ — B7  virtue  of  which  said  dimnse 
a  term  to  ^^^  ^ij^  J.  j^,  (hen  and  there  became  and  was  possessed  of  the  interest 
^l^'f^t^o  of  the  said  term  expectant  upon  the  death  of  the  said  G.  H.  And  the 
(«).  said  J.  K.  being  so  possessea  of  the  interest  in  the  said  term,  and  the  said 

[  *569  ]  E*  F.  beinff  so  seised  of  the  reversion  thereof  expectant  upcm  the  ^death 
of  the  said  O.  H.  he  the  said  E.  F.  afterwards,  to  wit,  on,  Ac. — [Here 
stale  bargain  and  saiej  8rc.  by  E.  F.  to.  the  plaintiffs  and  CLSsigwnenl  b§ 
J.  K.  the  lessee^  to  C.  Jb,  the  defendant^  of  the  interest  in  the  ierm,  to 
commence  on  the  death  of  G.  J9. ;  then  state  the  death  of  O.  H.j  the  en- 
try of  C.  D.  as  tenanty  and  the  seisin  of  the  reversion  by  A,  B.  the  plam- 
tiffs  ^^  ^  ^^^  ^  osrreoTy  8fc.  as  usual,  as  ante,  661.] 

[SUUe  the  seisin  of  the  lord,  andthatai  a  court  baron,  S^.  he  gramied\ 
the  said  tenements,  with  the  appurtenances,  to  one  G.  H.  for  the  term  01 
his  life,  and  the  remaiuder  thereof  after  the  decease  of  the  said  6.  H.  to 
one  E.  F.  and  his  heirs  forever.  By  virtue  of  which  said  grant  he  the 
said  G.  H.  entered  into  the  said  tenements,  with  the  appurtenances,  and 
was  seised  thereof  in  his  demesne  as  of  freehold  for  the  term  of  his  life,  at 
th^  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  the  re- 
mainder thereof  belonging  to  the  said  E.  F.  and  his  heirs.  And  the  said 
G.  H.  being  so  seised  thereof,  and  the  remainder  thereof  belonging  to  the 
said  E.  F.  and  his  heirs  as  aforesaid,  he  the  said  E.  F.  Ac. 


dor  into 
in  ft  oop7~ 
liold(»). 


lY.    ESTATE  AND  NUMBER  OF  OWNERS. 

Ain>  IVli- 

BBL  or 

owjiKBs       As  to  the  number  of  owners,  see  2  Bla.  Oom.  108, 175  to  195. — An 
(<>)•      estate  is  either  in  severalty ,  joint4enancy,  coparcenary,  or  in  common. 


{k)  See  tlie  fcrm,  wHh  notes,  1  Sannd.  260, 
ae.— 2,  B.  k  P.  574.— Attornment  of  tenia 
need  not  be  eUeged,  2  Sannd.  805  b.  18.— 
Dong.  288.  See  n  form  stating  a  rerersion 
after  an  estate  taU,  2  Sannd.  285. 

(i)  The  forms  in  Sannd.  250.'— Co.  Ent 
708  b.  contein  the  words  *'  in  his  demesne,** 
bnt  other  forms  omit  them.  Winch.  1108. — 
1  Sannd.  106.  When  a  reversion  depends 
on  an  estate  for  jean,  pleading  either  seisin  in 
demesne  as  of  foe,  or  seisin  as  of  foe,  will  be 
proper;  but  if  the  reyersion  depend  on  an  es- 
tete  of  freehold,  the  words  *'  in  hu  <£emsfns,*' 


shonld  be  omitted;  Plowd.  191  a.— Co.  lit 
17  b.  n.  1;  see  also  Com.  Pig.  Plesder,  C 
85.— 000.  Plao.  287.— 1 IL  A  P.  788.— Ante. 

560.  n.  As  to  pleading  a  rerenion  in  gOMielt 
see  1  Sannd.  284,  n.  8,  4. 

(m)  As  to  thetntcrcsM  termini  see  1  Sannd. 
252,  note  1.— Ante,  564,  note.— 2  Sannd.  176, 
note  5.— 1  Sannd.  106.— Clift's  Ent  222. 

(n)  As  to  this  form,  see  1  Sannd.  IM,  7, 
and  notefc  See  the  mode  of  pleading  a  reBsa* 
der  in  foe  of  a  freehold  estate,  2  Saiud.  286w 

(o)  2  Bla.  Com.  108. 
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[haOt/ie  foregoing^  precedents  the  estate  having'  been  deteribed  as  in 
tCMXttty^  it  will  be  merely  necessary  here'  to  give  the  form  of  pleadr 


AMD  jnm- 
or 


fag"  (p)  in  the  case  of  an  estate  in  fee  in  the  husband  and  wife  in  right 

if  the  wife,  when  the  wife  survives j  and  which  is  as  follows :] — And  the  An  ettate 

nid  B.  P.  and  G.  his  wife,  being  so  seized  of  the  said  reversion  as  afore-  ^■•^«»l- 

aid,  he  the  said  B.  F.  afterwards,  to  wit,  on,  ftc.  at,  &c  (^venue)  afore-  ^' 

nid,  died,  and  the  £aid  O.  then  and  there  sunrived  him,  whereupon  and 

whereby  she  the  said  G.  -then  and  there  became,  and  was,  and  still  is, 

sole  seized  of  the  said  ^reversion,  with  the  appurtenances,  in  her  demesne  [  «570  ] 

18  of  fee  (^). 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  inden-  Estate  m 
tare  hereinafter  mentioned,  E.  P.  and  G,  H.  were  seized  as  joint-tenants  in  >>"it4«iw 
■fteir  demesne  as  of  fee  (r),  of  and  in  the  tenements,  with  the  appurt^  thedeaOi 
liiflces,  hereinafter  mentioned  to  have  been  demised  to  the  said  defendant,  of  one, 
tad  being  so  seized  thereof  heretofore,  to  wit,  on,  &c.  at,  &c.  (yefiue)  by  "A"*^ 
I  certain  indenture  then  and  there  made  between  the  said  E.  F.  and  G.  H.  Semrfi 
of  the  one  paft,  and  the  said  defendant  of  the  other  part,  the  counterpart,  Tor. 
Ic.— [Fere  set  out  the  lease  ^  as  usual,  the  reference  to  it,  and  the  les^, 
tee^s  entry,  as  ante,  549,  550, 1,  and  then  state  the  decUh  .and  survivor- 
as  follows :] — ^And  the  said  defendant  being  so  possessed  of  the  said 
itsed  premises,  with  the  appurtenances,  for  the  said  term  so  to  him 
reof  granted  as  afore8aid,and  the  reversion  thereof,  after  the  expiration 
the  said  term  belonging  to  the  said  E.  F.  and  G.  H.  aftierwards,  and  in 
e  life-time  of  the  said  G.  H.  and  during  the  scdd  term  by  the  said  in- 
ture  granted,  to  wit,  on,  &c.  at,  &e.  (venue')  the  said  E.  F.  died  so 
of  the  said  reversion  of  and  in  the  said  demised  premises,  with  the 
rtenances,  as  aforesaid,  and  the  said  G.  H.  then  and  there  survived 
,  whereupon  and  whereby  the  said  G.  H.  then  and  there  became  and 
sole  {s")  seized  of  the  said  reversion,  of  and  in  the  said  demised  pre- 
vises, wi^  the  appurtenances,  in  his  demesne  as  of  fee,  and  being  so  seiz- 
fld,  tc. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  £Mat«  in 
lereinafter  mentioned,  B.  F.  and  G.  H.  were  seized  in  their  demense  as  oq»roe- 
-rf  fee  (<),  of  and  in  the  tenements,  with  the  appurtenances,  hereinafter  "*''^' 
Aentioned  to  have  been  demised  to  the  said  defendants,  as  daughters  and 
''>heir'(tt)  of  one  J.  K.  deceased.     And  being  so  seized  heretofore,  to 
it  *on,  &c.  at,  Ac.  {venue)  by  a  certain  indenture  then  and  there  made,  r  ^irrn  •« 
!C— -T  j^  the  estate  in  coparcenary,  be  stated  derivatively  from  the  father^  ^  ■' 

ii  described  as  follows :] — For  that  whereas,  before  and  at  the  time  of 
making  of  the  demise  hereinafter  mentioned,  one  J.  K.  was  seized  in 
demesne  as  of  fee,  of  and  in  the  tenements,  with  the  appurtenances, 
iinafter  mentioned  to  have  been  demised.  And  being  so  seized,  he 
said  J.  K.  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain  in* 

(p)  See  the  next  ibnn  as  to  lole  leiiiii  by  (<)  As  to  these  words,  see  ante,  660,  n. 

vviTordup,  in  oase  of  joint  tenancy.  («)  In  1  Sannd.  255,  and  Winoh.  1168,  the 

r(9)  See  this  form,  1  Sannd.  258;  and  as  to  paroenen  are  described  as  co-heirs;  bat  ao- 

lliUegation  of  sole  seisiii  in  general,  2  Sannd.  oordinff  to  Co.  Lit.  168, 164  and  2  Bla.  Com. 

^B.  11  187,  all  pareeners  make  bat  one  heir.  See  alio 

(r)  As  to  these  irords,  see  ante,  660,  n.  Bob.  Qay.  114. 

(•)  See  te  btft  note,  and  2  Sannd.  10,  il 
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07 


BsuLn  iJiD  dentare  thea  and  there  made,  &o. — [Here  set  forth  the  demise  tothe  ie- 

fendcmtj  the  covenants^  the  reference  to- the  lease  ^  and  the  lessee^ s  efUrff 

and  then  state  the  death  of  the  lessor,  and  descent  to  the  coparceners,  a$  ^ 

follows:] — ^And  the  said  defendant  being  so  poeseased  of  the  said  tcoie-^  | 

ments  with  the  s^portenances,  and  the  reversion  thereof,  after  the  expir»« 

tion  of  the  said  term,  belonging  to  the  said  J.  K.  and  his  heirs,  he  thft* 

said  J.  K.  afterwards,  to  wit,  on,  &;c.  at,  &c.  {venue)  c^ed  so  seized  of  thsi 

said  reversion  as  aforesaid  ;  whereupon  and  whereby  the  said  reversion  of. 

and  in  the  said  tenements,  with  the  appurtenances,  descended  and  caaia  ( 

to  the  said  defendants,  as  daughters  and  as  co-heir  of  the  said  J.  K.  where*  H 

upon  and  whereby  the  said  defendants  then  and  there  became,  and  were, 

and  still  are,  seized  of  the  said  reversion  of  and  in  the  said  tenements, 

with  the  appurtenances,  as  of  fee. 


1 


(») 


TmMwy  in  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indes^i 
ture  of  demise  hereinafter  mentioned,  one  E,  F.  was  seized  in  his  demesotJ 
as  of  fee,  of  and  in  one  undivided  moiety,  the  whole  into  two  equal  moiM 
ties  to  be  divided,  of  and  in  the  tenements,  with  the  appurtenances,  here- 
inafter mentioned  to  have  been  demised  to  the  said  defendant ;  and  on^, 
G.  H.  was  alsp  then  seised  in  his  demesne  as  of  fee,  of  and  in  the  o1 
undivided  moiety,  of  and  in  the  said  tenements,  with  the  appartenan< 
to  wit,  at,  &c,  (venue) ;  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &< 
(venmey. — [Here  state  the  tease  by  both  tenants  in  common,^ 


AITDHOW 

Title  to  the 
entirety  by 
deeoeDtin 
§3e(x). 

[ ♦672  ] 


V,  THE  TITLE,  AND  HOW  ACQUIRED. 

[  State  the  seisin  of  the  lessor  and  the  lease,  as  ante,  250,  and  the 
see's  entry  and  then  proceed  as  follows^ — And  ♦the  said  defendant  beii 
so  possessed  as  aforesaid,  and  the  said  E.  F.  being  so  seised  of  the  said 


(lo)  See  the  fbm^  Wiaoh.  11(^;  how  to 
describe  the  demand,  <U  una  mediettUt  of  the 
rent,  Garth.  289.  As  to  joinder  or  severance 
in  an  action,  6  T.  B.  246. 

(x)  It  muBt  in  covenant  by  an  heir  on  the 
leaee  or  his  anoestor,  be  shown,  that  the  lessor 
was  seized  in  fee,  Gibb..  Debt,  408,  9, 10.  As 
to  pleading  title  by  deeoent  in  general,  aee  2 
Bla.  Com.  200  to  240.--ConL  Dig.  Pleader, 

1  £,1.2  — Vin.  Abr.  Heir.  See  the  form, 
Co.  Ent  708  b.— 2  Sannd.  418.  As  to  plead- 
ing  a  deeoent  in  tail  1  Sannd.  256.  The  like 
as  oo4ieirB,  Id.  ibid,  and  ante,  570.  It  may 
be  pleaded  that  B.  is  heir  to  A.  withont  say- 
ing, either  tliat  A.  ia  dead,  or  had  no  son,  2 
Sannd.  805  a.  n.  18.— 2  Latw.  1172.  It 
must  be  shown  how  the  plaintiff  is  heir,  wheth- 
er as  son  or  daughter,  grandson,  cousin,  &o. 

2  Saund  45  a.— 5  East  272—1  Salk.  S55; 
and  that  he  was  heir  to  the  person  last  seieed, 
Co.  Ut,  11  b.— Vin.  Abr.  Heir,  L  pi.  14, 
16.— 1  Stra.  280.  In  8  B.  &  P.  458,  it  waa 
deoided,  that  in  a  count  on  a  writ  of  right,  it 


k  not  snilfeient  to  state  that  the  landadi 
ed  to  four  women,  '*  as  nieces  and  co-heiitl 
J.  S  '*    withont    showing    bow  they 
nieces.     And  pleading  titie  as  heir  to  aA 
de,  he  must  ahow  how  he  ia  b^,  and 
the  ikther  a  medium,  viz.  that  the  in] 
descended  to  him  tU  con$anffuiiuo  el 
rix.  eon  of  such  an  one,  who  ia  brotfaor  i 
heir  to  the  uncle,  12  Mod.  619.  And  ao  iai 
of  a  desoent  from  the  grandfiither,  viz.  at  i 
and  heir  to  the  fitther,  who  was  son  and 
to  the  grandfrther,  12  Mod.  619*.     Bot^ 
tween  two  brothers  a  descent  ia  it 
and  title  may  therefore  be  made  by  one 
or  his  repreeentativos  to  far  H^romgk 
brother  without    mentioning    their 
flkther,  and  the  son  cMT  one  brother  mmy 
as  cousin  and  heir  te  the  son  of  the 
brother^  without  naming  the  grand&ther, 
**  as  son  of  Francis,  who  was  the 
John,  who  was  the  &ther  of  Matthew»**j 
Bla.   Com.    226.— Vin.  n.  Ab.   Heir,  L. 
pL  18,  &c-^  £ast»  272.    As  to  staiiag 
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iPemion  as  aforeeaid,  he  tike  said  E.  F.  afterwards,  to  wit,  on,  Ao.  at,  &c.  ™>  ™™> 
(venue^  aforesaid,  died  so  seised  of  the  said  reversion  of  and  in  the  said  tH^J^^ 
lemised  tenements,  with  the  appurtenances  as  aforesaid,  wherenpon  and 
whereby  the  said  reversion  of  and  in  the  said  tenements,  with  the  appur- 
tenances, then  and  there  descended  and  oame  to  the  said  plaintiff,  as  son 
tod  heir  of  the  said  £.  F.  deceased,  and  thereby  he  the  said  plaintiff  then 
and  there  becune,  and  was,  and  still  is,  seised  of  the  said  reversion  of 
snd  in  the  ssia  ^nements,  with  the  appurtenances,  '^in  his  demesne  as  of  [  *57S  ] 
fee. — [  T%en  proceed  to  state  the  averments  of  performance  of  covenants 
hf  plaintiff  J  and  defendcmPs  breacJiy  as  in  other  cases."] 

And  the  said  C.  being  so  seised,  of  and  in  the  said  reversion  in  the  By  mar- 
said  demised  tenements,  with  the  appurtenances  as  aforesaid,  she  the  said  "*^  ^')* 
0.  afterwards,  to  wit,  on,  &o.  at,  Ac.  (yemie)  aforesaid,'  took  to  her  hus- 
band plaintiff ;  by  virtue  whereof  the  said  plaintiffs  then  and  there  became 
and  were  seised  of  the  said  tenements,  with  the  appurtenances,  in  their 
demesne  ^  of  fee,  in  right  of  the  said  0. 

«  . 

And  the  said  E«  F.  being  so  seised  as  aforesait^,  he  the  said  E.  F.  after-  By  ftoff- 
wards,  to  wit,  on,  &c.  at,  &c.  (venue^  enfeoffed  *ihe  said  plaintiff  of  the  r^\W*i 
said  tenements  with  the  appurtenances,  to  have  and  to  hold  the  same  to  L    ^ '^  J 
tiio  said  plaintiff  and  his  heirs  and  assigns,  to  the  use  of  the  said  plaintiff, 
his  heirs  and  assigns  forever;  by  virtue  of  which  said  feofBnent,  he  the 
said  plaintiff  then  and  there  became  and  was  seised  of  and  in  the  said  te- 
nements, with  the  appurtenances,  in  his  demesne  as*  of  fee ;  and  being  so 
tbereof  seised,  &o. 

For  that  whereas,  heretofore,  to  wit,  on,  Ac.  at^  Ac.  (venue^  by  a  cer-  By 
tain  indenture  then  and  there  made  between  E.  F.  of  the  one  part,  and  i^) 
the  said  plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the 
seal  of  the  said  E.  F.  the  said  plaintiff  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid)  the  said  E.  F.  did  demise, 

mnt  to  the  king,  4  Mod.  355.    As  tb  the  in  pleading,  Co.  Lit  808  b;  2  Sannd.  805  a. 

pleading  a  title  by  descent  in   a  copyhold  jl  16,    1  Saond.  228  b.    Ab  to  the  distino- 

estate,  see  4  Co.  22  b. ;  Vin.  Abr.  Copyhold,  tions  between  a.  gift  of  real  property  and  a 

U.   b.     When     descent    traversable.    Dyer  feoffment,  see  2  Bla.  Com.  816,  817.    As  to 

865  b.  the  mode  of  pleading  a  grants  id.  817;  2 

iy)  See  the  form,  1  Saund.  253.    Plew^g  Saond.  96, 297,  327,  8,  n.  12. 
seism  in  fee  tail  in  husband  and  wife,  by         (a)   2  Bla.  Con.  817  to  828.    Lease  for 

marriage,  1  Saund.  255;  2  Rich.  C.  P.  850,  lives,  2  Wiis.   129.    Demise  by  the  Idns  by 

1.    SeSin  in  fee  in  right  of  the  wife,  ante.  Indenture  enrolled,  Ac,    1  Saund.  187.    When 

661.    Tenancy  by  curtesy  by  husband's  sur-  a  tenant  for  life  and  the  remainder  nan  in  fee 

living,  ante,  563.    Sole  seisin  In  wife  by  her  join  in  making  a  lease,  it  should  not  be  plead- 

sorviving,  ante,  570.  ed.  as  a  joint  lease  by  both  in  its  inception, 

(r)  See  the  forms,  2  Saund.  9,  20;  4  Mod.  for,  living  the  tenant  for  life,  it  is  only  hu 

356,  and  the  law  as  to  feoffments,  2  Bla.  Com.  /cose,  and  the  confirmation  of  the  xemainder- 

810  ta  316.  When  feoffment  traversable.  Dyer,  man,  Oas.  and  Op.  vol.  n.   148.  edit  A.  D. 

865  b.     A  feoffment  is  not  pleaded  by  il<>ed  2  1791;  6  Co.  14  b.  15  a.  2  Bla.  Com.  825.    If 

8«uid.  9,  n.  18 ;  and  therefore  no  profert  thercu  the  lessee,  or  any  other,  plead  a  demise  by  ho»- 

of  need  be  made;  and  the  statute  of  frauds,  band  and  wife,  it  is  not  necessary  to  plead  it 


29  Car.  2.  0.  8,  whioh  requires  that   livery  to  have  been  by  deed,  2  Co.  61  b;  Sav.  Ill; 

dMmld  be  aooorapanied  by  some  instrument  in  Dyer,  91  b;  Cro.  Ells;  438,  482;  or  that  any 

writing,  has  not  altered  the  form  of  pleAding,  rent  was  reserved,  Cro.  Elis.  112.    And  as  to 

8  T.  R.  156;  1  Saund.  9  a.  note  1.    Livery  of  pleading  a  lease  by  husband  and  wife  in  gena- 

snsin  on  the  feoffment  need  not  h^  sUted  ral,  see  2  Saund.  180  b. 
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nvmu,  leaae,  set,  and  to  farm  let  (&)  unto  the  said  plaintiff,  his  execatcnn, 
ff^^  istraton,  and  assigns,  a  oertain  messuage  or  dwelUng-honse,  ice.  si 
^c.  (except  as  in  the  said  indenture  is  excepted.)    To  have  and  to 
the  said  messuage  or  dwelling-house,  Ac.  widi  the  appurtenances,  (e 
as  aforesaid)  unto  the  said  plaintiff,  his  executors,  administrators,  and 

signs,  from  the  — -  day  of ,  then  last  past,  to  the  foil  end  and 

of years  thence  next  ensuing,  and  fully  to  be  complete  and  g 

[here  set  out  any  parts  of  the  lease  that  may  be  appUcmk  to  the  cas^ 
and  see  the  farm  and  notes j  ante^  449,  650]  as  by  the  said  indenture, 
ference  being  thereunto  had,  will  (amongst  other  things)  more  fully 
r  «gif 5  1  at  large  appear.  By  ^virtue  of  which  said  demise,  the  said  plaintiff  nSba^ 
wards,  to  wit,  on,  Ac.  entered  {c)  into  and  upon  all  and  singular  the  sail 
demised  premises,  with  the  appurtenances,  and  became  and  was  posaesssi 
thereof  for  the  said  term,  so  to  him  thereof  granted  asaforesaid ;  and  bi^ 
ing  so  possessed,  Ac. 

Airign.  By  virtue  of  which  said  demise,  he  the  said  E.  F.  afterwards,  to  wit, 

ment  of  a « on,  Ac.  a&resaid,  entered  into  and  upon  all  and  singular  ihe  said  demised 
thepUiii-  ^i^^>°®i^^9  ^i^  ^^^  appurtenances,  and  became  and  was  possessed  there- 
tiff  fd).  '  of  for  the  said  term  so  to  him  thereof  granted  as  aforesaid.  And  the  sail 
E.  F.  being  so  possessed  thereof,  he  the  said  £.  F.  afterwards,  to  wit,  oi, 
Ac.  at,  Ac.  {vewue^  aforesaid,  by  his  certain  deed'Mll  indorsed  on  the 
said  indenture,  ana  duly  signed  by  him  and  .sealed  with  his  seal,  and 
which  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  ii 
the  day  and  year  last  aforesaid,  he  the  said  E.  F.  for  the  consideratioBS 
therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  orer,  unto 
the  said  plaintiff,  his  executors,  administrators,  and  assigns,  [here  set  out 
the  operative  words  of  the  deed  of  assignment^]  as  by  the  said  deed-^ll, 
reference  being  thereunto  had,  will  more  fuUy  appear.  By  virtue  of 
which  said  deed-poll,  the  said  plaintiff  afterwards,  to  wit,  on,  Ac.  last 
aforesaid,  at,  Ac.  (jvewue)  aforesaid,  became  and  was,  and  fnnn  th^oe 
hitherto  hath  been,  and  still  is  possessed  of  the  said  tenements,  with  the 
appurtenances,  for  the  residue  of  the  said  term  so  thereof  granted  as  afore- 
said. And  although,  Ac. — [Aver  plaintiff's  general  pe^ormance  of  iht 
lease  since  the  assignment  to  him  of  the  lessee's  interest^  and  the  defend- 
ant's breach  of  covenant  as  in  other  cases."] 

Bnmiidcr       And  the  said  E.  F.  being  so  possessed  of  the  said  demised  tenements 

of  a  1mm 

M*  /f  \  ib)  ThM»  are  the  wonU  asiUkUjr  adoptaa.  have  bctn  hj  deed,  or  in  writing,  under  ^ 

^ ''       8ee  1  SftOttd.  187.    See  ante,  549,  6dQ,  m  to  Statute  29  Oar.  2.  c  8.  a.  S.  tboogli  H  mar  be 

bow  to  set  out  the  leaee.  otherwiae  in  a  plea.    8  Lev.  155;   G6m.  Dig. 

(c)   It  is  not  neoeasaiy  to  state  the  entry.  Plead.  2  t.  2.    And  where  the  title  is  doobt- 

1  Saond.  208,  n.  1.      As  to  the  inUruu  Ur^  Ail*  or  the  aasignments  h«Te  been  loat,  2  Bis. 

sitnt,  ante,  564,  note,  568,  note  m.    Poases-  Rep.  1228,  ii  is  adrisable  not  to  ret&  to  the 

sion  of  a  tenn^2  daund.  21.     Ante,  664,  n.  deeds  of  assignment,  1  Sannd.  234,  n.  8,  276, 

id)  2  Bla.  Com..826.    See  ante,  564.    In  n.  1,  2.     8ed  giiery  whether  the  rule,  as  to 

an  action  of  the  assignee  of  the  rerersion,  or  by  its  not  being  necessary  to  state  the  assignmcat 

the  assignee  of  the  tenant,  he  must  state  tiie  op-  to  have  been  by  deed,  does  not  apply  only  to 

eratiye  part  of  the  deed  of  assignment,  fto.  and  the  assignees  of  a  lessee,  who  might  at  com- 

all  mesne  assignments  bT  virtue  of  which  he  Is  men  law  assign  by  parol.    See  1  Saond.  2M. 

entitled  to  sue;  1  Sannd.  112  b.  n.   1.  284,  n.  A  nMfre  oonciss  tarn  may  be  adopted  againd 

8.    Bat  it  seems  the  assignee  of  a  term  need  an  assignee,  ante,  554. 
not  in  a  deiblaration  show  the  assignment  to         (i)  See  the  ferm,  1  Saond.  285;  2  Ssni 
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the  appurtenances,  as  aforesaid,  he  the  said  *E.  F.  after  the  making 

said  indenture,  and  during  the  continuance  of  the  said  term  there-  ^^^^ 
granted  to  wit,  on,  &c.  at,  ^c.  (venue)  aforesaid,  did  surrender  to 
ittid  G.  H.  the  said  term  of  years  of  him  the  said  E.  F.  then  to  come 
imexpired,  of  and  in  the  said  demised  tenements,  with  the  appurte- 
s, and  all  his  estate,  right,  title  and  interest,  of  and  in  the  same; 
said  surrender  he  the  said  G.  H.  then  and  there  accepted. 

• 

the  said  E.  F.  being  so  seised,  afterwards,  to  wit,  on,  Ac,  at,  &Ck  CoT«naat 
0  by  his  certain  writing  then  and  there  made  by  the  said  E.  F.  and  I?j^^ 
with  his  seal,  the  date  whereof  is  a  certain  day  and  year  therein  ^^^  (yj. 
I,  to  wit,  the  day  and  year  last  aforesaid,  he  the  said  E.  F.  for  and 
aderation  of  the  natural  love  and  affection  which  he  the  said  E.  P. 
for  the  said  plaintiff,  then  and  there  being  his  [cousin,]  did  corenant 
'Mmself  and  his  heirs,  to  and  with  the  said  plaintiff  and  his  heirs,  that 
fte  said  E.  F.  and  his  heirs,  then  and  from  thenceforth  foreyer,  did, 
and  should  stand  and  be  seised  of  the  said  [or^  '^  of  the  said  re- 
)ii  of  and  in  the  said  "]  demised  tenements,  wi^  the  appurtenances, 
use-of  the  said  plaintiff,  his  heirs  and  assigns,  for  ever,  whereupon 
▼hereby,  according  to  the  form  and  effect  of  the  said  deed  and  of 
add  covenant  of  the  said  E.  P.  and  by  force  of  the  Statute  for  trans- 
uses  into  possession  (g*),  he  the  said  plaintiff  then  and  there  be- 
and  was  seised  of  a^d  in  the  said  demised  tenements,  with  the  ap- 
lances,  [ofy  "  of  the  said  reversion,"]  in  his  demesne  as  of  fee.    And 
80  seised,  ^c. 

the  said  E.  P.  being  so  seised,  afterwards,  to  wit,  on,  Ac.  at,  &c.  Bargain 
0  by  a  certain  indenture  of  bargain  and  *sale  then  and  there  made  ^^^ 

the  said  B.  F.  of.the  one  part,  and  one  Q.  H.  of  the  other  part,  (A). 
said  indenture,  sealed  with  the  seal  of  the  said  E.  P.  the  said  Or.  r  #577  ] 
)w  brings  here  into  court  (f),  the  date  whereof  is  the  day  and  year 
dd,  and  which  said  indenture  of  bargain  and  sale  was  afterwards, 
within  six  months  next  after  the  date  thereof,  to  wit,  on,  Ac.  in  due 
enrolled  in  the  High  Coijrl  of  Chancery  of  our  lord  the  now 
at  Westminster,  in  the  county  of  Middlesex,  according  to  the  form 
te  Statute  in  such  case  made  and  provided  (ft),  he  the  said  E.  P.  for 


Bbi  Com.  826.  Ab  to  what  operates  aa 
^er  and  the  mode  of  pleading  it»  see 
285,  c  n.  9;  6  East,  86;  Com.  Dig. 
'»  N.  Though  since  the  Statute 
^vids,  a  sarrender  not  merely  by  op- 
^  law,  must  be  in  writing,  yet  in  a 
&)Q  it  is  not  retjoisite  to  aUege  that  it 
anting  though  it  may  be  neoessaiy  in 
;  1  Saund.  276  a  notes  1  and  2;  6 
257;  and  see  6  Bing.  629. 
At  iofioB  oouTeyanee,  see  2  Bla.  Com. 
Ml  aa  to  pleading  U,  2  Saund.  97  b.  c; 
1207;  Garth.  807;  8  Ler.  870. 
8«  port,  677,  n.(Z) 

nw  nature  of  this  oonTeyanoe  k  de- 
>a 2  Bk.  Com.  888,  and  1  Saund.  261, 
inthefMrms,!  Saund.  261,2.  266»  2 


[lid 


Saund.  276,  297  0;  Id.  11.  The  bargain  and 
sale,  in  Outram  v,  Morewood,  8  East,  846,  was 
pleaded  aa  in  this  precedent 

(t)  It  has  been  suppoeed  not  to  be  neoessaiy 
to  make  a  prOfert  of  deeds,  operathig  under 
the  Statute  of  Uses.  8  T.  E  678;  1  Saund. 
9,  n.  1;  but  the  safer  course  is  to  make  a  pro- 
fert,  and  which  seems  necessary  where  the 
party  pleading  has  a  right  to  the  poesesaion  of 
the  deeds. 

(k)  By  27  Hen.  6  0. 16  bargains  and  sales 
shall  not  enure  to  pass  a  ftediold,  unless  the 
same  be  made  by  indenture,  sealed  ancf  en- 
rolled within  six  months  after  the  date  thereof, 
in  one  of  the  courts  at  Westminster,  or  with  ita 
Custos  Rotulorum  of  the  county;  2  Bla.  Com. 
888.    1  Saund.  261,  n.  2     It  is. necessary  to 
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and  in  con'dderaticm  of  a  certain  sum  of  money,  to  wit,  the  som  of  JE — 
^Jj^^^  therefore  then  and  there  paid  by  the  said  G.  H.  to  the  said  E.  F.  didi 
gain  and  sell  {m)  to  the  said  G.  H.  amongst  other  thingis,  the  said  dei 
premises,  with  the  appurtenances ;  to  have  and  to  hold  the  same  to 
said  G.  H.  his  heirs  and  assigns,  to  the  only  proper  use  and  beh( 
him  the  said  G.  H.  his  heirs  and  assign^  for  ever ;  as  by  the  said 
mentioned  indenture,  reference  being  thereunto  bad,  will,  amongst 
things,  more  fully  and  at  large  appear.     By  Virtue  of  which  said  h 
and  sale,  and  enrolment,  oim^  bif  force  of  the  Statutey  for  transferring^ 
into  possession  («),  he  the  said  G.  H.  then  and  there  became  and 
[  ^578  ]  seised  of  the  reversion  of  the  said  ^demised  premises,  with  the  apj 
nances,  as  of  fee,  and  the  said  G*  H.  being  so  seised,  &c, 

U0»  and       And  the  said  E.  F.  being  so  seised,  [or, "  so  seised  of  the  said 
release  (o).  ^:^^^  >jj  ^  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  Ac.  (venue)  afoi 
by  a  certain  indenture  of  bargain  and  sale  then  and  there  maae  bel 
the  said  E.  F.  of  the  one  part,  and  the  said  plaintiff  of  the  other 
which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F.  the 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day^ 
year  therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid  (jp] 
the  said  E.  F.  for  and  in  consideration  of  a  certain  sum  of  monei 
wit,  the  sum  of  5^.  then  and  there  therefore  paid  by  the  said  plaintil 
the  said  E.  F.  did  bargain  and  sell  the  said   [or,  ^^  the  said  reversioi 
and  in  the  said  "]  demised  tenements,  with  the*  appurtenances,  to  the 
plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff,  his  execul 
administrators,  and  assigns,  from  the  day  next  before  the  day  of  the 
of  the  said  last-mentioned  indenture,  for  the  term  of  one  whole  year 
thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  as  by  the^ 
indenture,  reference  being  thereunto  had,  will  (amongst  other  things) 
folly  and  at  large  appear  {q).    By  virtue  of  which  said  last-ment 
indenture,  and  by  force  of  the  Statute  made  for  transferring  uses 
L  ♦679  ]  possession  (r)   the  said  plaintiff  then  and  there  became  aiid  *was 
sessed  of  the  said  tenements,  with  the  appurtenances,  for  the  said 
to  him  thereof  granted  as  aforesaid^  [or,  if  the  conveyance  was  of  #1 
version  expectant  on  the  expiration  of  a  lease  for  years,  insert^  ^fl^l 
words  "  possessions^  as  follows^  "  the  said  reversion  of  and  in  the 


show  in  what  court  the  deed  is  enroUed,  1 
SkiiBd.  251,  n.  8;  Com.  Dig.  *^  Bargain  and 
SaUf**  b.  12.  This  rcgiilation  does  not  ex- 
tend to  London,  &c.  Com.  Dig.  **  Bargain 
and  SaU,'^  B.  5. 

•  (/)  In  pleading  a  convejance  under  the 
Statute  of  Uses,  it  is  necesEaiy  in  aU  cases 
(except  in  the  instance  of  a  coTenant  to 
Btand  seised,  ante,  576,)  to  state  that  a  vdluw- 
ble  consideration  was  paid;  Com.  Big.  '*  Bar- 
gain and  Sale,'*  B.  12;  1  Mod.  268;  2 
Saund.  12,  n.  20;  Ante,  vol.  1.  tit  '*  Decla- 
raiiontV 

(m)  The  operatiTe  words  are  so  pleaded 
Sn  2  Saund.  275,  which  is  more  correct  than 
the  ibrm  in  1  Saund.  251.  Bee  also  2  Saund. 
97  c. 

(n)  The  27  Hen.  8.  o.  10,  is  always  called 


in  pleading  "the  Statute   for  trat 
U9et  into  p098e$nonV    1  Saond.  151,1 
Saund.  97  c. 

(o)  2  Bia.  Com.  889.    See  fonoB^  2 
10.  275;Lutw.  567;  8  Wils.  184; 
186.    As  to  the  mode  of  pleadijig  the 
a  year,  see  2  Saund.  10.  n.  15.     Lease 
band  and  wife,  2  Sannd.  180  B. 

{p)  It  has  been  considered  that 
fert  need  be  made  of  the  lease  or 
ante,  577  n.  a.;  9  J.  D.  Moore,  693; 
LH.  Ent.  136.--3  Wils.  184,  and  2 
10, 11,  where  there  is  a  pn^tart. 

(9)  This  is  not  necessary. 

(r)  This    aUegation    in  tfaa     old 
pleading  was  omitted,  Imt  it  is  now 
inserted),  2  SmimL   10,    a.    1.  !&« 
nole  (n). 
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usedtenetnenUf  vrith  the  appurtetumces^  became  and  was  vested  (5)  in 
said  A.  B.for  the  said  term  so  to  him  thereof  granted  as  afore"  j^^^ 
the  reversion  [or,  if  expectant  on  a  lease y  ^^the  further  rever- 
thereof  with  the  appurtenances,  belonging  to  the  said  E.  F.  his 
and  assigns.     And  the  said  plaintiff,  being  so  interested  as  afore-  Rdeaae 
and  the  said  defendant,  being  so  possessed  of  the  said  demised  pre-  (^>- 
for  the  residue  of  the  said  term  so  to  him  thereof  granted  as  afor^- 
U,  afterwards,  to  wit,  on,  &g.  (u)  at^  &c.  {venue)  aforesaid,  by  a  *cer- 
indenture  of  release  then  and  there  made  between  the  said  E.  F.  of 
one  part,  and  the  said  plaintiff  of  the  other  part,  and  which  said 
t-inentioned  indenture,,  sealed  with  the  seal  of  the  said  E.  F.  the  said 
itiff  now  brings  here  into  court,  the  date  whereof  is  the  day  and  year 
aforesaid  (k?),  he  the  said  E.  F.  for  and  in  consideration  of  a  certain 
of  money,  to  wit,  the  sum  of  £ —  then  and  there  paid  to  him  by  the 
plaintiff,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  (x)  unto 
said  plaintiff  and  his  ^eirs,  the  said  demised  premises,  with  the  ap- 
^nances,  to  have  and  to  hold,  &g: — [Set  out  the  liabendum  as  in  the 
By  virtue  of  which  said  last  mentioned  indenture,  and  by  force 
*  die  Statutes  made  f(K  transferring  uses  into  possession  (^),  afterwards 
'  daring  the  continuance  of  the  said  term  by  the  said  first-mentioned 
itare  granted,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (^venue)  aforesaid,  he 
said  plaintiff  became,  and  was,  and  from  thence  "^hitherto  hath  been,  ^  ^1^50/)  -i 
still  is  seised  in.  his  demesne  as  of  fee,  [or,  ^^  of  and  in  the  said  re-^  ^ 

ion  "J  of  and  in  the  said  demised  tenements,  with  the  appurtenances. 

Por  that  whereas,  heretofore,  to  wit,  on  &c.  at,  <fec.  (yenue^  by  a  cer-  g   private 

*"  act  of  parliament  made  in  the year  of  the  reign  of  his-  present  ma-  act  of  par- 

/,  [oTy "  his  late  Majesty  King "]  intituled,  &c.  after  reciting,  that,  liament 

it  was,  amongst  other  things,  enacted,  &c. — [Here  set  forth  the  mor  ^*^' 
ccmes  relating'  to  the  matters  in  dispute."]     As  by  the  record  of  the 
act  of  parliament,  remaining  amongst  the  rolls  of  the  parliament  of 
lord  the  now  king,  at  Westminster,  in  the  county  of  Middlesex,  may 
folly  and  at  large  appear. 


[Ind  the  said  E.  F.  and  Q-.  his  wife,  being  so  seised  (&),  afterwards  and 


1)  See  the  opinion  of  Mr.  Booth,  in  Cases 
[  C|iiiiioii8,  ToL  H.  148  to  149,  tit.  **  He- 
**•  "  edit  1791,  as  to  the  eflfect  of  acon- 
by  lease  and  release,  of  a  reversion 
It  on  a  term,  and  the  mode  of  pleading 
iMHT^anoe,  and  see  Co.  Lit.  270  a.  note 
'  Cruiae,  199;  from  which  it  appears  to 

nnect  to  plead,  that  the  lessor  was  pos- 

of  the  reversion. 

See  ferms,  2  Sannd.  11,  276, 7.— Lntw. 

t)  As  to  the  date  of  lease  and  release,  2  M. 
.481 

[v)  is  to  the  piofert,  see  ante,  577,  note 

)  As  to  the  proper  words  to  be  here  in- 
1, 2  Sannd.  97,  a.  b.  c.  and  the  fbrms, 

n,  276,  277.     Quart  as  to  using  aU 

innrds,  see  1  Chit  Rep.  67. 


Vol  n. 


(y)  Ante,  678,  note  (o);  ante,  577,  note 

(0. 
(r)  2Bla.  Com.  844,  845.— As  to  pleading 

a  private  act  of  parliament,  see  Boo.  Abr.  tit 
Statute,  L.— Bui.  Ni.  Pri.  224,  see  a  prece- 
dent, 1  Saund.  193.  The  defendant  is  not  en- 
titled to  oyer,  Dougl.  476.  7.— 1  Uaund.  9, 1. 
b. 

(a)  As  to  the  fine  and  efibot  of  it,  2  Bla. 
Com.  848,  857.— 1  Saond.  819.  n.  1.  Bee 
tiie  form  of  a  fine,  2  Bla.  Com.  App.  No.  4—^ 
See  the  precedents,  2  Saund.  175,  269,  270. 
1  Saund,  258.— Co.  Ent.  700.  Clift  819,  pL 
5.— 1  Leon.  *255.— 2  Rich.  C.  P.  581,  toL 
zYii.  M.  S.  688.  The  form  was  adopted  in  8 
East,  846. 

(6)  It  is  not  in  general  necessary  to  allege 
a  sdsin  in  fee,  2  Saund.  175,  n.  1. — 1  Leon. 
255.  See  a  statement  of  seisin  in  fee  in  right 
of  the  wift,  2  Sannd.  269. 


By  fine 
levied  by 
husband 
and  wi&« 
of  the  in- 
heritance 
of  the  wift 
(a). 
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*><^  during  the  continuance  of  the  said  demise,  to  wit,  in  [Hilaiy]  Teim  fA\ 
J^]J,2»^  ^^  *^  3^^  ^^  *^®  reign  of  our  sovereign  lord  the  now  Kmg,  a  certain  flSj 
was  duly  had  and  levied  in  his  said  majesty's  court  of  the  Bench  at 

r  »58i  1  minster,  'in  the  county  of  Middlesex,  before ,  (rf)  then  his  maj 

justices  of  the  Bench  aforesaid,  and  other  faithful  subjects  of  our  saidlQit| 
the  king,  then  there  present,  between  the  said  plaintiff  by  the  name  #| 

,  complainant,  and  the  said  E.  F.  and  G.  his  wife,  by  the  names  iif 

Ac'  deforciants,  amongst  other  things,  of  the  said  demised  tenementt, 
with  the  appurtenances,  by  the  name  and  description  of,  &c. ;  wfaerera- 
on  a  certain  plea  of  covenant  (^)  was  summoned  between  them  in  fte 
same  court,  to  wit,  that  the  said  E.  F.  and  G.  acknowledged  the  soi 
tenements  with  the  appurtenances,  to  be  the  right  of  the  said  plaintiff,  m 
those  which  the  said  plaintiff  had  of  the  gift  of  the  said  E.  F.  and  0. 
and  the  same  remitted  and  quitted  claim  from  the  said  £.  F.  and  G.  ani 
the  heirs  of  her  the  said  G.  (/)  to  the  said  plaintiff  and  his  heirs  for- 
ever (g").  And  further  the  said  E.  F.  and-  G.  granted  for  themsetvcs, 
-  and  the  heirs  of  the  said  G.  that  they  would  warrant  to  the  said  plaintiff 
and  his  heirs  the  tdhements  aforesaid,  with  the  appurtenances;  against  dl 
men  forever ;  as  by  the  record  of  the  said  fine,  remaining  in  the  said 
court  of  the  Bench  aforesaid,  mor^  fully  appears.  (A) ;  which  said  fine  so 
had  and  levied  as  aforesaid,  was  had  and  levied  to  the  use  and  behoof  of 
[  *682  ]  the  said  plaintiff,  and  his  ^heirs  and  assigns  forever,  to  wit,  at,  &c,  {ve- 
nue) aforesaid.  By  virtue(t)  of  which  said  fine  tiie  said  plaintiff  then 
and  there  became  and  was  seised  of  the  said  tenements,  with  the  appur- 
tenances, in  his  demense  as  of  fee. 

Tfc«  13»         See  the  precedent^  1  Sautid,  259. — As  to  the  pkading  a  fine  wUkproc- 

b^tiau^  towio/uw*  flw  to  bar  to  the  issue  in  taU^  and  in  general  when  such  jfroda- 

motions  are  necessary^  and  how  they  are  to  be  pleaded^  see  1   tmauL 

259,  n.  8. — 5  Sound.  175,  n.  8,  4. — See  the  form,  2  Bla.   Oom.  App. 

No.i. 

Deed  to  And  the  said  defendant  further  says,  that  before  the  said  several  times 

ifltd  tiie     when,  &c.  in  the  said  first  count  mentioned  and  at  the  several  times  here- 

—  Cf  "* 


ooTMry, 
and 


0rj  MOOV" 


(e)  The  term  must  be  ehoim,  tnd  in  what 
court  the  fine  waa  levied,  2  Saund.  176,  n.  2. 

{d)  It  appears  advisable  to  state  the  names 
of  aU  the  judges,  2  Saund.  176,  n.  2. 

(e)  2  Rich.  C.  P.  862.-2  Saund.  270. 

(y^  In  2  Saund.  270,  it  is  sUted.  "  the 
heirs  of  the  husband,"  but  this  is  inaccurate, 
when  the  estate  is  the  inheritance  of  the  wiib, 
2  Saund.  176,  n.  8.-2  Rich.  0.  P.  862. 

iff)  If  a  less  esUte,  see  2  Saund.  176. 

{h)  A  reference  to  the  record  of  the  fine,  or 
of  proclamations,  is  unnecessaiy,  2    Saund.' 
176«  n.  4. 

(t)  As  to  this  sUtement,  see  2  Ri<Sh.  C.  P. 
862.-2  Saund.  270, 176.  And  as  to  the  state- 
ment  of  a  deed  to  lead  the  uses  of  the  fine,  see 
the  following  precedent  of  a  recovery,  and  the 
statement  of  the  deed  to  tUelart  the  uses  of 
the  finv2  Saund.  270. 

{k)  The  veootcry  is  pleaded  in  this  form 


more  concisely  than  is  usuaL  See  the  neit 
form.  The  above  form  in  a  plea  was  advised 
by  Mr.  Serjeant  Williams^  in  prcformioe  totbi 
more  nrolix  statement  He  pleaded  it  thus  ia 
a  special  verdict,  and  the  court  expressed  their 
improbation  of  it  See  also  8  East,  660.  Loiv. 
1589.— Doc.  Place.  209,  a.-^acob'a  Law  IHct 
tit  '*  Recovery,^*  See  the  reoord  of  reooveiy, 
10  Wentw.  251,  and  the  ezemplificatiQii  of  it, 
ibid.  262.  The  recovery  is  in  Uiis  case  msnly 
induoement  to  show  that  C.  D.  waa  tenant  t» 
life.  See  the  form  of  recovery  with  single  vou- 
chers, and  writ  of  seisin  themm,  2  flannd.  89, 
&c. ;  and  one  with  double  voucher,  2  BIil  Omb. 
App.  No.  6.  which  will  assist  in  filming  the 
statement  of  a  recovery.  See  the  nature  of  a 
recovery  defined,  &c  WUks,  451,r— 2  Saaad. 
48,  n.  7.-2  Bla.  Com.  867.— See  the  focai» 
Winch.  £nt  118d..-2  Utw.  1641.— Oift. 
814,  pi.  8. 
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ffleationedi  one  E.  F.  as  heir  at  law  of  G.  H.  deceased,  was^seis- 

lin  his  demesne  as  of  fee,  of  and  in  the  manor  of,  £c.  with  the  appur- 

MjDces,  in  the  county  afoi'esaid.    And  being  so  seized  thereof,  he  the  said 

f.  heretofore,  to  wit,  on,  &c.  at,  <&c.  (venue')  aforesaid,  bj  his  certain 

iture  of  bargain  and  sale,  bearing  date  the  day  and  year  last  afore- 

and  made  between  the  said  defendant,  the  now  defendant,  of  the 

part,  the  said  E.  F.  of  the  second  part,  I.  K.  of  the  third  part,  N. 

of  the  fourth  part,  abd  P.  Q.  of  the  fifth  part ;  which  said  indenture 

date  the  day  and  year  aforesaid,  was  then  and  there  sealed  with 

seal  of  the  said  £.  F.  and  was,  within  six  months  then  next  following, 

iwit,  on,  Ac.  in  due  •manner  enrolled  in  the  High  Court  of  Chancery  r  •sgs  ] 

our  said  lord  the  king,  (according  to  the  form  of  the  Statute  in  such 

made  and  provided,)  in  consideration  of  the  sum  of  55.  of  lawful 

lej  of  Great  Britian,  to  him  the  said  E.  F.  in  hand  then  and  there 

id  by  the  said  N.  0.  he  the  said  E.  E.  at  the  request  and  by  the  di- 

doB  and  appointment  of  the  said  J.  K.  testified  as  therein  mentioned, 

bargain  ana  sell,  and  the  said  E.  F.  did  grant,  bargain,  sell,  and  con- 

imto  the  said  N.  0.  (amongst  other  things)  the  said  manor  of,  &c. 

the  appurtenances,  in  the  county  aforesaid,  to  have  and  hold  the 

to  the  said  N.  0.  and  his  heirs  and  assigns,  to  the  use  and  behoof  of 

said  N.  0;  and  his  heirs  and  assigns  for  ever,  to  the  intent  and  pur- 

that  the  said  N.  0.  might  become  perfect  tenant  of  the  freehold  of 

said  manor,  with  the  appurtenances.    And  it  was  thereby  agreed  that 

said  P.  Q.  should,  before  the  end  of  that  present  *Easter  Term,  or  of 

te  other  subsequent  Term,  sue  forth  a  writ  of  entry  against  the  said 

-O.in  order  to  have  a  recovery  suffered  of  the  manor,  of,  &c.  sur  dis- 

en  le  post.     And  that  the  said  recovery  when  suffered  should  be 

eDure  to  the  use  of  the  said  C.  D.  the  now  defendant,  and  his  assigns, 

id  during  the  term  of  his  natural  life,  and  the  reniainder  thereof  to  «. 

use  of  the  said  J.  K.  his  heirs  and  assigns  forever.     And  the  said  jy. 

^dant  further  says,  that  afterwards,  to  wit,  in Term,  in  the 

of  the  reign  of  our  lord  the  now  king,  a  writ  of  entry  sur  disseisin 
post  J  was  sued  out,  and  a  common  recovery  in  due  form  of  law  suf- 
I,  of  the  said  manor,  with  the  appurtenances,  in  pursuance,  of  the 
indenture,  wherein  the  said  P.  Q.  was  demandant,  against  the  said 
).  tenant,  and  the  said  N.  0.  vouched  to  warranty  the  said  defendant 
now  defendant)  who  appeared  and  vouched  to  warranty  the  said  J. 

rho  appeared  and  vouched  to  warranty ,  the  common  vouchee, 

a  writ  of  seisin  was  thereupon  awarded  to  the  said  P.  Q .  and  the 
of  the  same  county  returned  the  same  writ  executed ;  as  by  the  re- 
and  proceedings  thereof  remaining  in  the  court  of  our  said  lord  the 
f,  of  the  bench  here  to  wit,  at  Westminster,  more  fully  appears, 
the  said  defendant  further  saith,  that  the  said  J.  E.  and  all  those 
estate  he  now  hath,  and  at  the  said  several  times  when,  &c.  had  of 
in  the  said  manor,  with  the  appurtenances,  from  time  whereof  the 
>ry  of  man  is  not  to  the  contrary,  have  had,  and  have  used,  and 
accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said 
jndant  who  is  so  seized  of  the  said  manor,  with  the  appurtenances,  for 
[term  of  his  life  as  aforesaid,  still  of  right  ought  to  have,  &c. —  [Here 
^tubject^naUer  of  the  prescription  was  stated.'] 


*684  DECLARATIONS  IN   COVENANT. 

TBS  Tixi»,      [AJler  staling'  that  R.  H.  and  M.  by  fine  became  seized j  *proceed^ 
tomio^  /o/tot^*  :] — ^And  the  said  R.  H.  and  M.  being  so  seized,  N.  Z.  and  J.  K 

The  like      afterwards,  to  wit,  in  the  same  Term  of  St.  Michael,  in  the year  rf 

more  fliUy  the  reign  aforesaid,  in  thQ  said  court  of  the  Bench,  before and    ^ 

pleaded(i).  companions,  justices  of  the  bench  aforesaid,  impleaded  the  said  R.  H. 

M.  in  a  plea  of  land  of  the  aforesaid  manor  and  tenements  (amoni 

other  things)  by  the  writ  of  the  said  lady  the  queen,  of  entiy  upon 

seisin  en  le-post,  in  the  same  court  returnable  and  duly  returned,  aaf 

the  said  R.  H.  and  M.  and  N.  Z.  and  J.  M;  parties  to  the  said  writll^ 

the  said  court  in  due  manner  appearing,  and  the  said  R.  H.  and  M.  iij 

being  seized   of  the  manor  and  tenements,  with  the   appurtenances,   " 

their  demesne  as  of  fee  as  aforesaid,  the  said  ^.  Z.  and  J.  M.  then 

daring  upon  the  said  writ,  in  their  proper  persons  demanded  against 

said  R.  H.  and  M.  the  manor  and  tenements  aforesaid,  with  the  app 

nances,  (amongst  other  things)  by  the  names  and  descriptions  afore 

as  their  right  and  inheritance,  and  into  which  the  said  R.  H.  and  H. 

not  entry,  unless  after  the  disseisin,  of  which  R.  H.  thereof  unjustly 

without  judgment  had  made  to  the  said  N.  Z.  and  J.  M.  within 

years  then  last  past ;  and  whereupon  they  said  that  they  were  seized 

the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their 

mesne  as  of  fee  and  right,  in  time  of  peace  in  the  time  of  the  said 

queen,  by  taking  the  profits  thereof,  to  the  value  of,  &c.  and  into  whii 

R.  H.  and   ^^*  ^^^  thereupon  they  brought  suit,  &c.     And  the  said  R.  H.  and 

M.  vouch    in  their  proper  persons,  came  and  defended  their  right,  when,  &c, 

J.  Z.  the     thereupon  vouched  to  warranty  J.  Z.  gentleman,  son  and  heir  ap 

'^^  to  the  said  J.  Z.  esquire,  which  the  said  J.  Z.  the  son  present  then  in  co 

loj  H.  M.  W.  esquire,  liis  guardian,  which  the  said  H.  M.  W.  was  admi 

by  the  said  court  of  the  said  queen,  to  appear  for  the  said  J.  Z.  the 

being  then  under  age,  as  the  guardian  of  the  said  J.  R.  the  son,  the 

nor  and  tenements  aforesaid,  with  the  appurtenances,  to  them  warran 

&Q.  and  thereupon  the  said  N.  Z.  and  J.  M.  demanded  against  the 

J.  Z.  tenant,  by  his  own  warranty,  the  manor  and  tenements  afo 

with  the  appurtenances,  in  form    aforesaid,  Ac.     And  whereupon 

said  that  they  were  seized  of  the  manor  and  tenements  aforesaid,  with 

appurtenances,  in  their  demesne  as  of  fee,  in  time  of  peace,  in  the 

„  of  the  said  queeji,  by  taking  the  profits  thereof,  &c.  and  into  which, 

son  Touch-  ^"^^  thereupon  they  brought  suit,  Ac.     And  the  aforesaid  J.  Z. 

es  R.  H.      by  his  own  warranty,  defended  his  right,  when,  &c.  and  thereupon 

ther  vouched  to  warranty,  R.  H.  who  was  present  there  in  court,  in 
[  *685  ]  proper  person,  and  freely,  in  the  manor  and  tenements  aforesaid,  with 
appurtenances,  to  him  waiTanted,  &c.     And  thereupon  the  said  N. 
and  J.  M.  demanded  against  the  said  R.  H.  tenant,  by  his  own  w 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  fonn 
said,  &c.    And  whereupon  they  said  that  they  themselves  were  seized 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their 
mesne  as  of  fee  and  right  in  the  time  of  peace,  in  the  time  of  the 
then  queen,  by  taking  the  profits  thereof,  to  the  value,  &c.  and  the 
Sl?*  ^*"    t^®7  brought  suit,  &c.     And  the  said  R.  H.  tenant  by  his  own 


ihnds. 


(Z)  ThiB  fbrm  is  preoiaely  as    pleaded  ii|  Qutram    v.  Morewt)od«  8  East,  846;  See 
notes,  ante.  680,  602;    and  1   Hen.  Bla.  896* 
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Mended  his  right,  when  Ssc.  and  said  that  the  aforesaid  B.  H.  did  not  «■  rmM, 
lisseise  the  aforesaid  N.  2.  and  J.  M.  of  the  manor  and  tenements  afore-  ^^  ^^^ 
hod,  with  the  appurtenances,  as  the  aforesaid  N.  Z*  and  J.  M.  by  their  •*^'""^ 
rtrit  and  count  aforesaid  above  supposed,  and  of  this  he  pnt  himself  upon 
Ipe  countrj ;  and  the  aforesaid  N.  Z.  and  J.  M.  thereupon  craved  leave 
■» imparl,  and  they  had  it ;  and  afterwards  the  aforesaid  N.  Z.  and  J.  M. 
fmQ  again  there  into  court  in  that  same  Term,  in  their  proper  persons, 
tnd  the  aforesaid  R.  H.  though  solemnly  called,  came  not  again,  but  de- 
parted, in  contempt  of  the  court,  and  made  default.     Therefore  it  was  ^^ 
considered  that  the  aforesaid  N.  Z.  and  J.  M.  should  recover  their 
against  the  aforesaid  R.  H.  and  M.  of  the  manor  and  tenements 
id,  with  the  appurtenances,  and  that  the  aforesaid  R.  H.  and  M. 
d  have  of  the  land  of  the  said  J.  Z.  the  son,  to  the  value,  &c.  and      ^ 
the  said  J.  Z.  the  son,  should  further  have  of  the  land  of  the  said 
fl.  to  the  value,  &c.  and  the  said  R.  H.  in  mercy,  &c.    And  there-  ^n^ 
n  the  said  N.  Z.  and  J.  M.  prayed  a  writ  of  the  lady  the  queen,  to 
directed  to  the  sheriff  of  the  county  aforesaid,  to  cause  them  to  have 
seisin  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
it  was  granted  to  them  returnable  there,  on,  <fec.     At  which  day  ^**'*™' 
there  into  court  the  aforesaid  N.  R.  and  J.  M.  in  their  proper  per- 

and  the  sheriflF,  to  wit, ,  esquire,  then,  returned,  that  he,  by  vir- 

of  the  writ  aforesaid  to  him  directed,  on,  &c.  then  last  past,  did  cause 
said  N.  Z.  and  J.  M.  to  have  full  seisin  of  the  manor  and  tenements 
aid,  with  the  appurtenances,  as  by  that  writ  he  was  commanded, 
:  as  by  the  record  and  process  thereof  in  the  court  of  our  said  lord 
king,  of  the  Bench,  at  Westminster,  now  remaining,  appears :  which 
recovery  as  to  the  coals  and  iron  stone  being  within  or  *under  any*    ^rgg  i 
of  the  said  lands  and  tenements  in,  &c.  (except  the  coals  and  iron  |^^  ^^    J 
being  within  or  under  any  of  the  messuages,  buildings,  orchards,  recoveiy. 
gardens,  which  were  then  standing  and  being  upon  any  of  the  said 
Is  and  tenements,)  with  free  liberty  of  ingress  and  egress  into  the  said 
,  in  places  convenient  for  the  getting  and  digging  for  the  same 
and  iron  stone,  and  for  the  stacking  the  same  in  places  near  where 
same  should  be  gotten,  until  they  might  conveniently  be  sold,  or  be 
d  away,  off  and  from  the  said  premises,  was  had  and  suffered,  to  the 
of  the  said  J.  Z.  the  father,  for  and  during  the  term  of  fourscore 
,  if  he  so  long  did  live,  the  remainder  thereof  to  the  use  of  the  said 
Z.  the  son,  and  to  the  heirs  male  of  his  body  lawfully  begotten  and  to 
batten,  and  for  default  of  such  issue,  to  the  use  of  the  second,  third, 
fifth,  sixth,  seventh,  and  eighth  sons  of  the  body  of  the  said  J.  Z. 
lather,  begotten  or  to  be  begotten  severally  and  successively,  one  after 
'^er  according  to  seniority,  and  to  the  several  and  respective  heirs 
of  the  body  of  such  soils,  respectively,  and  for  default  of  such  issue, 
fte  use  of  the  said  J.  Z.  the  son,  and  to  his  heirs  forever,  to  wit,  at,  Bight  of  J. 
(venue}  aforesaid.  ^  By  virtue  of  which  said  recovery,  and  by  force  ^^^^^ 
the  statute  made  for  transferring  uses  into  possession,  the  said  J.  Z.  ^^^  ^f 
&ther,  became  possessed,  amongst  other  things,  of  the  said  coals,  with  the  reTer- 
liberties  and  appurtenances  thereto  belonging,  for  the  term  of  four-  J*^J^™''' 
years,  if  the  said  J.  Z,  the  father,  should  so  long  live  ;  and  the  said  ^y  ^^Se* 
Z.  the .  son,  became  seised  thereof  in  his  demesne  as  of  fee  tail,  the  of  xeooT- 
remainder  and  reversion  thereof  belonging  as  before  limited ;  and  «7- 
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BB  iras,  the  said  J.  Z.  tad  fitther,  beingw)  poaeeBsed,  he  the  sakl  J.  Z.  die  fii:^B^ 
^'"^  "^^  afterwards,  to  wit,  on,  Ao.  in,  &c.  to  wit,  i^  )kc.  (fentc^)  aforesaid,  m§ 
created  a  knight  by  the  said  queen,  which  honor  of  knighthood  the 
J.  Z.  the  fiEtther,  then  and  there  accepted.  And  the  said  Sir  J.  Z. 
wards,  to  wit,  on,  Ac.  in,  &c.  {ventie)  aforesaid,  died  without  anj  issue  «f 
his  body,  saye  the  said  J.  Z.  the  son,  and  said  J.  Z.  the  son,  being  so  sekai 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  in,  Ac.  at,  Aa.  {venue)  aforesaid, 
Ac. — [Lease  and  release  by  the  son,'] 


dariwin 
twnapto 


[  *591  ]  *And  the  said  E.  F.  being  so  seised  as  aforesaid,  he  the  said  E.  F.  after- 
TiUe  hj  wards,  to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  duly  made  and  pabliAsd 
his  last  will  and  testament  in  writing  (n)  bearing  date,  Ac.  and  signed 
by  him  the  said  E.  F.  and  attested  and  subscribed  in  the  pres^ioe  of  Ae 
said  E.  F.  bj  three  credible  witnesses,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided  (o),  and  thereby  (amongst  other 
tilings)  gave  and  devised  the  said  demised  premises,  with  the  appurte- 
nances, unto  the  said  plaintiff,  to  hold  unto  and  to  the  use  of  the  said 
plaintiff,  and  his  heirs  and  assigns  forever.  And  the  said  £.  F.  afterwards, 
to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  died  so  seised  of  the  reversioB 
of  and  in  the  said  demised  premises,  with  the  appurtenances  as  aforesud, 
without  altering  his  said  will,  as  to  his  said  devise  of  the  said  demisad 
premises,  with  the  appurtenances.  Whereupon  and  whereby  (p)  the 
said  plaintiff  then  and  there  became  and  was  seised  of  the  said  reTersioQ 
in  his  demesne  as  of  fee.    And  being  so  seised,  Ac. 


chattel 
real,  by 


[  '^^592  ]  *And  the  said  defendant  being  so  possessed  of  the  said  demised  pie- 
TiUe  to  a  mises,  with  the  appurtenances,  and  the  said  E;  F.  being  so  possessed  of 
the  said  reversion  as  aforesaid,  afterwards,  and  during  tiie  said  term  \sj 
the  said  indenture  granted,  to  wit,  on,  Ac.  at,  Ac.  (venue)  the  said  E.  F. 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
dat^  the  same  day  and  year  last  aforesaid,  and  thereby,  amongst  other 
things,  gave  and  bequeathed  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  imto  the  said  plaintiff  and  his  iM«igiMS 
and  by  his  said  will,  he  the  said  E.  F.  then  and  there  appointed  O.  H. 
executor  thereof.  And  afterwards,  to  wit,  on,  Ac.  at,  Ac.  (venue)  he  the 
said  E.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the  said  de- 
mised premises,  with  the  appurtenances,  without  revoking  or  altering  the 
said  will  with  respect  to  the  said  bequest.  After  whose  death,  to  wit,  on, 
Ac.  at,  Ac.  (venue)  aforesaid,  the  said  O.  H.  duly  proved  the  said  last 


(in)  See  the  forma,  2  Saand.  286.  6.-*! 
Sannd.  258.— LU.  £nt  188.— 7  East,  128. 
—8  WilB.  180.  See  a  deTriae  for  the  residue 
of  a  term  pleaded,  Morg.  456,  461.  See  the 
form  Btating  a  tiUe  by  deriae  of  a  copyhold 
and  lurre&der  to  the  use  of  the  will,  ante,  586. 

(a)  The  will  must  be  shown  to  have  been 
made  in  writing,  in  pursuance  of  the  statutes 
82  H.  8.  0.  1.  and  84  EL  8.  a  6.— 1  Saund. 
276  a.  n.  2. 

(o)  29  Gar.  2.  c  8.  s.  5,  but  neither  this  nor 
the  statute  of  Wills  need  be  referred  to,  Dyer, 
86  b.    It  is  not  necessary  in  pleading  a  wiU, 


to  state  thai  the  snihwnnitka  required  hj  the 
■tatates  against  frauds  have  been  obserrad,  see 
the  case  of  Davis  v.  Beeves,  Vem.  &  Scriv. 
497;  reported  1  BridgoL  Equity  Difpsst,  91 
edit  611.  pL  680. 

{p)  No  asAit  of  the  executor  is  to  be  sta- 
ted in  the  case  of  a  dcTise  of  tkfrtehoid  into'- 
est,  Co.  Lit.  Ill  a.--l  Saund.  278,  note,  5.— 
8  East  120.^7  Bast,  824. 

{q)  This  form  is  framed  precisely  as  in  the 
case  of  Mackay  v.  Blaokreth,  2  Chit.  Bep^ 
471.--See  also  1  Bannd.  27a— 2  Id.  21. 
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and  tesfament,  and  tQok  tipon  himfiAf  the  burthen  of  the  ezecation  ™ 

(r)  tod  th^en  and  there  assented  (5)  to  the  said  beqneet  of  the 

reversion  of  the  said  plaintiff,  whereby  the  said  plaintiff  became  and 

possessed  (t)  of  the  said  reversion  of  and  in  the  said  demised  pre- 

,  with  tiie  appurtenances,  to  wit,  at,  &c.  (venue^  aforesaid.    And  be* 

80  possessed,  &c. 


AND  BOW 
ACQUIBXD. 


DECLARATIONS  IN  DETINUE. 


[ *598  ] 


EBenbdrouffh, 


next  after' 

Term,  —  WiU.  4. 


*^  Fint 
ooont  <m  a 
bailment 
tobere- 
delirered 
onrequflrt 


(it),  (to  wit).     A.  B.  complains  of  C.  D.  being  in  the  custody 

flie  marshal  of  the.  Marshalsea  of  our  lord  the  now  king,  before  the 
hunself,  of  a  plea,  that  he  render  to  the  said  A.  B.  certain  goods 
chattels  [or, "  deeds  and  writings,"  according'  to  the  fact-^  of  the 
A.  B.  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful,  &c. 
uch  he  unjustify  detains  from  him  (x).  For  that  whereas  the  said  plain- 
'  heretofore,  to  wit,  on,  (y),  &c.  at  (z\  &c.  {veivue)  delivered  to  the 
B  defendant  ceirtain  goods  and  chattels,  to  wit,  Ac.  (a)  of  the  said 
nfiff,  of  great  value  (6),  to  wit,  of  thfe  value  of  £—  *of  lawful  [  *594  ] 
5y  of,  Ac.  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 
when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
(c) ;  yet  the.  said  defendant,  although  he  was  afterwards,  to  witj  on 


r)  It  is  neoesBary  to  state  the  proof  of  the 

2  Stia.   716.     See   the   precedent,   1 

106,  7.    9ee  Ibnn  where  one  oC  the 

<liKhiiii«d  hj  deed  th^  eirtate  deyised, 

k  A.  81. 

hi  oftK  of  a  beonest  of  chattel  real,  ih» 

mmt,  m  pleading,  aver  the  assent  of 

necator,  lAaeh.  is  necessary  to  Test  the 

ItBterest  in  him;  see  1  flavnd.  278,  n.  5; 

m  Ante,  674,  and  2  Sannd.  21. 
^  I)  Com.  Dig.  Pleader,  2  X.  2.  Modeof  De- 
\,  1  New  Kep.  140.    See  the  forms  in 
»,Morg.  681;  4  T.  R.  229;  7  Wientw. 
y^  Woodd.  106;   1  New  Rep.   140;  WiUes 
tnd  in  trover,  pott,  886.    When  this 
lies  in  general,  and  its  iroperties,  see 
y(A.  i  Index,  Detihae. 
9)  The  venue  is  transitory.    Com.   Dig. 
N.  6,  unless  against  jostices  of  the 
ftc. 
0  In  C.  P.  the  fixrm  runs,  *'  C.  D,  teas 
to  antwer  A,  B.  of  a  plea,  fkat  he 
Ihe  taid  A,  B.  certain  goode  and  chaU 
(or,  deeds  and  writings"]  of  great  value. 


to  unt,  ifC,  tohieh  he  unjueUy  detains  Jrom 
him,  and  thereupon  the  said  A,  B,  by  E.  F. 
his  attorney,  complains  against  the  said  C. 
D,  for  that  wherecu,  ifc.** 

{y)  The  day  is  not  material,  unless  it  oon- 
stitutejMrt  of  the  contract 

(2)  The  venue  being  transitory,  the  precise 
place  is  immaterial. 

(a)  As  to  the  certainty  necessary  in  the  de- 
scription of  the  chattels,  2  Sannd.  47  b;  Go. 
Lit.  286  b.;  Bac.  Ab.  tit  Detmue,  B.;  Com. 
Dig.  tit  Pleader.  2  X.  2.  The  date  of  a  deed, 
&c.  need  not  be  stated,  1  Wils.  116.  See 
Willes'  Bep.  126. 12  Mod.  9;  2  Vent  78. 

(6)  The  declaration  may  mention  the  ralne 
of  ereiy  particular,  of  all  in  gross.  Com.  Dig. 
tit  Pleader,  2  X.  2;  2  Bla.  Bep.  868  and  the 
latter  is  most  nsoal.  ^Formerly  a  distino- 
tion  was  taken  as  to  price  and  value,  in  the 
description  of  animate  and  inanimaie  chattels, 
Cro.  «fac.  180;  bat  this  is  no  longer  attended 
to,  Bac.  Ab.  tit  IVoTer,  F.;  N.  B.  88.  M.  and 
value  appears  in  all  cases  to  be  the  preferable 
description. 

(c)  The  oontraet  of  bailment  mnst  be  truly 
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n 


Beoond 
oouat. 


the  day  and  year  aforesaid,  at^  &o.  {venueS  aforesaid,  reqaested  by  the 
said  plaintiff  so  to  do  (d)  hath  not  as  yet  aeliyered  the  said  goods  ai^ 
chattels,  or  any  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  but  hatk 
hitherto  wholly  neglected  and'  remsed,  and  still  doth  neglect  and  refnse  so 
to  do,  and  still  unjustly  detains  the  same  from  the  said  plaintiff,  to  wit,  at^ 

&c.  {venue^  aforesaid.    And  whereas  also  the  said  plaintiff  heretofore,  to 

a  tapfMMd  wit,  on,  &o,  aforesaid,  at,  &c.  (ventre)  aforesaid,  was  lawfully  posseseedd 
tndmg  certain  other  goods  and  chattels,  to  wit,  &c.  of  great  value,  to  wit,  of 
^'^  the  value  of  X —  of  like  lawful  money  as  of  his  own  property,  and 

being  so  possessed  thereof,  he  the  said  plaintiff  afterwards,  to  wit,  cbi, 
&c.  aforesaid,  at,  &c.  (venue)  aforesaid,  casually  lost  the  said  goods  and 
chattels,  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on,  tc 
aforesaid,  at,  &c.  {venue)  aforesaid,  came  to  the  possession  of  ibe 
defendant  by  finding  (/)  ;  yet  the  said  defendant  well  knowing  the 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plaintii^ 
and  of  right  to  bl^long  and  appertain  to  him,  hath  not  as  yet  delivered 
the  said  lastrmentioned  goods  and  chattels,  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff,  although  he  was  afterwards,  to  wit, 
on,  &c.  at,  &c.  {venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained,  and  still 
doth  detain  the  same  from  the  said  plaintiff,  to  wit,  at,  <fec.  (yenuey  afore- 
said. To  the  damage  of  the  said  plaintiff  of  £ — 1(^)  and  therefore  he 
brings  his  suit,  &c. 

L*595  1  * —  ^^  ^^^  ^*  ^*  complains  of  C.  D,  being,  <fec.  of  a  plea  that  he 
>bt  and  render  to  the  said  A.  B.  the  sum  of  £ —  of  lawful,  &c.  which  he  owes 
detiirae  in  to  and  unjustly  detains  from  him,  and  also  that  he  render  to  him  the  said 
tibe  same  A.  B.  a  certain  indenture  of  lease  of  the  said  A.  B.  bearing  date,  4c. 
^^*'  which  he  unjustly  detains  from  him ;  for  that  whereas,  [Aere  insert  the 
counts  in  debty  and  the  conclusion  as  ante,  16,  19,  384,  omitting  the 
words  ''  to  the  damage,  4c."  and  then  insert  the  counts  in  detinue  for  the 
lease yjjcc.  as  in  the  last  form  to  the  end^  and  conclude^  ''  to  the  damage,^' 
Ac] 

stated;  aee  the  ftniDB,  8  Wood.  106;  1  New 
Rep.  140;  WiUes*  Rep.  119. 

Id)  The  forme  in  1  New  Rep.  140;  8 
Wood.  106;  WUles,  119;  do  not  sUte  a  spe- 
cial request;  but  ftom  Willes,  118;  6T.B. 
409,  it  should  be  averred;  and  see  the  form 
in  7  Wcntw.  686,  6,  7. 

(e)  Com.  Pig.  Pleader,  2  X.  2.  See  the 
Ibrms,  1  New  R.  140;  WiUes*  Rep.  118;  4 
T.  R.  229,  and  the  notes  to  the  preceding 
count. 

(O  This  is  not  traTersable.  1  New  R. 
140;  Ante,  toI.  1.  Index,  Betinue;  Doct  Plao. 
tit  Detinue. 

{g)  As  the  Judgment  in  this  action  is  con- 
ditional to  recover  the  specific  chattel,  or  in 
ease  it  be  not  forthcoming,  damages  for  d»- 


tkm(A). 


taining  the  same,  Gro.  Jae.  628';  Gom. 
Pleader,  2  X.  12,  a  sum  should  be  here 
serted  to  cover  the  real  value. 

(A)  That  debt  and  detinue  may  be  joined, 
seeSaund.  117  b.  Bro  Joinder  in  Aetua, 
97,  and  for  the  forms  see  BrownL  Bed. 
East,  160.  When  a  defendant  haa  in  his 
session  personal  property,  formerly  of  R. 
the  plaintiff,  and  it  be  doubtful  whether  aeon- 
tract  by  the  defendant  for  the  purchase  tbero> 
of  can  be  proved,  it  is  advisee  to  insert  a 
count  in  dAi  for  goods  sold,  and  another  co«nt 
in  detinue  for  the  chattel,  in  order  thai  tte 
plaintiff  may  recover  on  one  ground  or  tlie 
other;  and  ^anv  other  oases  may  ooeor,  m 
which  this  joinder  of  action  may  be  advisahle. 


DtCZtAlUtlOVB  IN  OASB. 
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DECLARATIONS  IN  CASE. 


Bknborouffh. 


next  after 


f^  Begin. 


Term,  —  WiU.  4.  (i)  oonfiuaioii 
(to  wit.)     A.  B.  Aomplains  of  C.  D.  being  in  the  custody  of  the  of  adeo- 
slial  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  !»»*««  ^ 
df,  of  a  plea  of  trespass  on  the  case.    For  that  whereas,  <fec. —  Svwln 
T  Hate  the  cause  of  action^  and  conclude  as  follows :] — ^To  the  da-  K.  B. 
<tf  the  said  plaintiff  of  £ —  (A;),  and  therefore  he  brings  his  suit,  &c.  t\ 

Pledges,  &c. 

Ae  Common  Pleas. 


next  after r-  tVThe  ma 

Term,—  Will.  4.  (f).      '""^'^ 


(to  wit.)  C  D.  was  attached  to  answer  A.   B.   of  a  plea  of 
on  the  case,  and  thereupon  the  siad  A.  B.  by  E.  F.  his  attorney, 
das,  for  that  whereas,  &c. — [  State  the  cause  of  action j  and  then  con- 
as  follows  :] — Wherefore  the  said  plaintiff  saith  that  he  is  injured, 
hath  sustained  damage  to  the  amount  of  £ —  (m),  and  therefore  he 
igs  his  salt,  &c. 


0 


1.    FOR  TORTS  TO  THE  PERSON. 


I.   TOB  THB  KEEPING  MISCHTEVOUS   AIOMALS. 


roa  KEEP 

IHO  MIB- 
CBIEYOUS 
AKUCAIA. 


Qmmencemeni  as  above.] — For  that  whereas  the  said  defendant,  here-  For  kecp- 
fwe,  to  wit,  on,  Ac.  {day  of  injury  or  about  if)  *and  from  thence,  ing  a  dog 
a  long  space  of  time,  to  wit,  until  and  at  the  time  of  the  damage  and  ^^ 
to  the  said  plaintiff  as  hereinafter  mentioned,  to  wit,  at,  &c.  (ye-  kind  in). 
WTongfoily  and  injuriously  did  keep  a  certain  dog,  he  the  said  de-  r  #597  1 
nt,  during  all  that  time,  well  knowing'  that  the  said  dog  then  was 
and  accustomed  *to  attack  and  bite  mankind  (o)  J  to  wit,  ^t,  Ac* 


At  to  tlie  title,  see  ftnte,  t2  n.  a. 

A  nun  miBeieBt  to  ooTer  the  real  dam- 

(I)  Ante,  12,  n.  a. 
(«)  Supra,  n.  k. 

(«)  As  to  the  liability  of  the  owner  of  ani* 
^  hr  miflGfaief  done  hy  them,  aee  ante,  voL  i. 
ii,'*JiniinaU.**    1  Born,  J.  *J6th  edit  tit 
*l>ogM."    Bosooeon  Erideaoe,  219;  Com.  Dig. 

Vol.  n.  66 


Pleeder,2P.  2  ;  Com.  Dig.  Action  upon  the 
Caae  Ibr  Negligence,  A.  6 ;  8  C.  &  P.  188;  9  East, 
281 ;  2  Stra.  1264 ;  4  Gampb.  198;  1  Stark.  285; 
B.  &  C  620,a  C;  lEsp.  208.  Seetheforas, 
Plead.  Ao.  117;  Morg.  448;  8  Wentw. 
Index,  28. 

(o)  Thia  McienUr  must  be  allesed  and 
nroved,  1  M.  &  &  288.^D7er,  26  b.  29  a. 
2  BaUc.  662;  2  8tn.  1266;  1  Lord  lUym.606; 
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ro»  KBEF.  (venue)  aforesaid  ;  and  which  said  dog  afterwards,  and  whilst  the  said  de- 
"J^J^^g  fendant  so  kept  the  same  as  aforesaid,  to  wit,  on,  Ac.  aforesaid,  at,  Ac 
AKIJUI0.  {venue)  aforesaid,  did  attack  and  bite  the  said  plaintiff,  and  did  then  and 
there  greatly  lacerate,  hurt,  and  wound  one  of  the  legs  of  him  the  said 
plaintiff;  and  thereby  he  the  said  plaintiff  then  and  there  became  and  wal 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  ^ 
long  space  of  time,  to  wit,  for  the  space  of  six  months  then  next  follov^ 
ing,  during  all  which  time  he  the  said  plaintiff  thereby  suffered  anl 
underwent  great  pains,  and  was  thereby  then  and  there  hindered  and  piQ^ 
vented  from  performing  and  transacting  his  lawful  affairs  and  business  faf 
him  during  that  time  to  be  performed  and  transacted ;  and  also,  by  meaat 
of  the  premises,  he  the  said  plaintiff  was  thereby  then  and  there  pat  I0 
great  expense,  costs,  and  charges,  in  the  whole  amounting  to  a  large 
of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  endeavoring  to  be 
of  the  said  wounds,  sickness,  lameness,  and  disorder  so  oocasioned 
aforesaid,  and  hath  been,  and  is,  by  means  of  the  premises,  othei 
greatly  injured  and  damnified,  to  wit,  at,  Ac.  (venue)  aforesaid. — lAdd\ 
count,  statinff  that  the  dog  "  was  of  a  ferocious  and  mischievous  natui 
and  another  for  not  keeping  the  dog  properly  secured  or  fed,  as  the 
r  4^g9g  1  may  be.] — To  'the  damage  of  the  said  plaintiff  of  £ —  and  therefore 
^  ■'  brings  his  suit,  Ac. 

Pledges,  Ac. 

[  Same  as  the  last  precedent  to  the  asterisk.] — ^To  hurt,  chase,  I 
worry,  and  kill  sheep  and  lambs  (9),  which  said  dog  afterwards,  to  wit,  1 
the  day  and  year  aforesaid,  and  on  divers  other  days  and  times,  betv 
that  day  and  the  day  of  commencing  this  suit,  to  wit,  at,  Ac.  (vi 
aforesaid  did  hunt,  chase,  bite,  and  worry  divers,  to  wit,  [one  hunc 
sheep  and  [one  hundred]  lambs  of  the  said  plaintiff,  of  great  value, 
wit,  of  the  value  of  £ — ,  there  then  found  and  being ;  by  means  wherr 
divers,  to  wit,  [fifty]  of  the  said  sheep,  and  [fifty  |  of  the  said  lambs 
the  said  plaintiff,  being  of  great  value,  to  wit,  of  the  value  of  £ — ,  ' 
and  there  died,  and  became  of  no  value  to  the  said  plaintiff,  and  the 
due  of  the  said  sheep  and  lambs  of  the  said  plaintiff,  being  also  of  ^ 
value,  were  then  and  there  greatly  terrified,  damaged,  and  injured, 
rendered  of  no  use  or  value  to  this  said  plaintiff,  to  wit,  at,  Ac.  (ve 
aforesaid — [Add  a  count  or  more,  as  suggested  inform^  ante^  697.]- 
the  damage,  Ac— [  Conclusion  as  ante,  696.] 


The  like 
for  keep- 
ing a  dog 
aocustom- 
ed  to  bite 
ehecpor 
other  ani- 
mals ip). 


12  Mod.  382;  1  Lutw.  90;  Cro.  Car.  487. 
What  ia  or  is  not  sufficient  evidence  of  the  de- 
ftndant's  knowledge  of  the  propensity  see  2 
Stra.  1264.  2  Esp.  Bep.  482;  Com.  Dig. 
Action  on  the  Case  for  Negligence,  A.  6; 
4  Campb.  198;  1  SUrk.  286;  8  C.  &  P.  188. 
It  may  be  advisable  to  add  a  count  for  not 


kmiog  the  dog  properly  secured,  2  Esp.  Rep. 
482;  or  prmwrly  fed.  8^  the  precedents,  PI. 
Ass.  10&;  2  Rich.  C.  P.  178;  Morg.  442;  LiL 


Ent  29.  An  averment  that  the  dogs  were  ao. 
customed  to  bite  theep,  is  not  supported  by 
proof  they  were  ferocious  and  used  to  bite  men. 
1  B.  &  A.  621;  2  Sterk.  214,  a  C;  and  it 
wouM  be  sufficient  to  state  that  the  dog  was  of 
»     ftrocKMu  and  misohietous  natox^.**    1  B. 


&  A.  621. 

ip)  See  the  notes  to  the  hut 
a^te,   696,  7,  and  Bum,  J.   26th 

iq)  See  ante,  696,  7.  If  there  be  M 
dence  of  the  defendant's  having  sotiee  ef  j 
dog's  propensity  to  kill  the  particular 
irUoh  nave  been  injured,  it  may  be  tdi 
to  state  what  particular  miacbidr  he  had  < 
before,  1  Ld.  Baym.  110;  Salk.  18;  or  toj 
a  propensity  to  injure  animals  in 
12  Mod.  886,  6;  Ld.  Baym.  608; 
482,  which  would  be  sufficient,  If  not 
ly  demurred  to,  1  M.  &  &  288;  1  Ld. 
109. 


loa  Toxas  lo  ihx  psbson. 
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II.  FOR  PUBLIC  NUISANCES. 

[Qmmencement  as  ante,  596.] — ^For  that  whereas  the  said  defefendant,  Agamst 
Wore  and  at  the  time  of  the  committing  of  the  ♦grievanee  hereinafter  the  oooupi- 
«ext  mentioned,  was  possessed  of  a  certain  messuage,  with  the  appurte-  ^^*g^ 

•sauces,  situate  and  being  in  a  certain  street  called in  the  parish  of  joining  a 

—  in  the  county  of which  said  street,  at  the  time  of  the  commit-  p«Wio 

ting  of  such  grievance,  and  from  thence  hitherto  hath  been,  and  still  is,  a  Jj!^*  ^^'^ 
: VHommon  public  street  and  highway,  for  all  persons  to  go,  return,  pass,  and  mbbuh 
lepass,  in,  by,  and  with  coaches,  chariots,  and  other  carriages,  at  their  free  therein, 
^  and  pleasure,  to  wit,  at,  <fec.  ( veni/c)  yet  the  said  defendant,  well  jS^^^ 
wing  the  premises,  whilst  he  was  so  possessed  of  the  said  messuage,  wasoTer- 
ifli  the  appurtenances  as  aforesaid,  to  wit,  on,  <fec.  (day  of  injury^  or  tiirned  in 
it)  at,  Ac.  (venue)  aforesaid,  wrongfully  and  unjustly  put  and  placed  ^L^r) 
vers  large  quantities  of  materials,  dirt,  and  rubbish  in  the  said  street,  r  #599  1 
AT  to  the  said  messuage,  and  wrongfully  and  injuriously  kept  and  con- 
Bnied  the  same  therein,  and  during  the  night  time  of  that  day,  without 
ing  or  placing,  or  causing  to  be  fixed  or  placed,  any  light  or  signal  at 
or  near  such  dirt  or  rubbish,  to  denote  or  show  that  the  same  were  so«there 
IS  aforesaid,  by  means  and  in  consequence  of  which  said  negligence  and 
roper  conduct  of  the  said  defendant  in  that  respect,  afterwards,  to  wit, 
flie  night-time  of  the  said  day,  to  wit,  at,  &c.  {venue)  aforesaid,  a  cer- 
carriage  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
with  £e  said  plaintiff  therein,  then  and  there  going  and  passing  in  and 
Qgh  the  said  street,  w^  accidentally  driven  upon  and  against  the  said 
and  rubbish,  and  was  thereby  then  and  there  overturned,  by  means 
reof  the  said  plaintiff  then  and  there  became  and  was  greatly  hurt 
,  cut,  and  wounded,  and  sick,  soue,  &c.     [Same  damage^  as  anie^ 
7,  and  if  the  pUAniiff^s  carriage  were  injured^  state  such  damage  y  and 
expense  of  repair^  to  wit,  at,  <fec.  (venue)  aforesaid. 


And  whereas  also,  before  and  at  the  time  of  the  committing  of  the 
"'^yance  by  the  said  defendant  as  hereinafter  mentioned,  there  was,  and 
thence  hitherto  hath  been,  and  still  is,  a  certain  other  common  and 


rl41 


(r)  See  forms,  8  Wentw.  428;  2  Rich.  C.  P. 

'1  2;  Morg.  488.     As  to  the  liability  of  the 

in  a  case  of  this  nature,  sie  ante, 

L  Inndex,  tit.  **  J^uizance  land,**  1  B.  & 

^;2H.  Bla.  850;  Com.  Dig.  Action  on 

Cue  for  a  Nuisance;  8  Wentw.  Index,  28, 

;  a  Guapb.  898;  Bum,  J.  26th  edit.  tit. 

AVtiniiure.'*    Where  A.  contracted  with  B. 

his  (A''s)  house  for  a  stipulated  sum, 

eontraotad  with  G.  to  4o  the  work,  and 

with  D.  to  ramish  the  materials,  and  the 

iof  D.  brought  a  quantity  of  lime  to 

house,  and  pla(»d  it  in  the  r<MMl,  by  which 

laintiff's  carriage  was  OTertumed;  it  was 

that  A.  was  liable  for  the  damage,  1  B. 

P.404, and 8ee4  M.  &  a  29;  6  B.  &  C.  560. 

whoe  an  ineorporated  water*works  eompa- 


icnir 


ny  contracted  with  certain  pipe>1ayers  to  lay 
down  pipes,  who  employed  workmen  by  whose 
negligence  an  accident  happened,  -Ld.  Ellen- 
borough  held  the  company  liable,  8  Campb. 
408,  and  see  1  Stark.  189.  See,  as  to  leaving 
open  cellar  doors,  &c.  the  form  and  notes,  post, 
600.  When  trustees  of  a  public  road  are  not 
liable,  see  4  M.  &  S.  27.  Ante,  vol.  i.  Ind. 
**Ag€nU.**  ** Trustees,**  In  general  an  ac- 
tion is  not  sustainable  for  a  public  nuisance, 
unless  the  plaintiff  has  sustained  some  parties 
ular  damage.  Com.  Dig.  Action  on  the  case 
for  a  Nuisance,  C;  Co.  Lit  56  ar~9  Co.  112  b, 
118;  2  T.  R.  667;  8  Wiis,  412;  11  East,  61; 
12  East,  482.  4  M.  &  &  101 ;  2  Bing.  166, 
268.  See  ih»  form  and  notes,  post,  600,  for 
obetmoting  a  highway. 


Second 
count, 
omitting 
the  state- 
ment of 
thedefon- 
dj;nt's 
prssession 
ofthA 
house. 


•4 
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vox  ptTBLR)  jpublic  highway,'  in  the  parish  aforesaid,  for  all  the  liege  subjects  of  our 
'^^^"^''^  said  lord  the  king,  to.  go,  pass,  and  repass,  at  all  times  of  the  7ear,i|:| 
their  free  will  and  pleasure ;  yet  the  said  defendant,  well  knowing  thrl 
premises,*  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,Ae;i 
(venue^  aforesaid,  wrongfully  and  unjustly  caused  to  be  put  and  }daceddii| 
Yers  large  quantities  of  materials,  dirt,  and  rubbish,  in  tiie  said  last4iiM9 
tioned  common  and  public  highway,  whereby  the  said  plaintiff,  being  i^ 
liege  subject  of  our  said  lord  the  king,  lawfully  jpassing  in  and  along  ^ 
said  last-mentioned  highway  in  a  certain  carriage  was  then  and  theny 
with  great  force  and  violence,  overturned  in  the  said  last-mentioned  caM 
riage.'  £y  means,  &c. — [Sams  damage  as  in  the  first  coimtj  and  cM] 
elude  as  antSy  596.] 


For  keep- 
ing a  hole 
(which  led 
to  deftnd 
ant's  cel- 
lar) 80 
badly  cot- 
ered,  that 
plaintiff 
rU  down 
and  broke 
his  leg  ig)- 


For  that  whereas  the  said  defendant,  before  and  on,  Ac.  {daiy  of  k 
jury  or  about  ti)  was  the  possessor  and  occupier  of  a  certain 
and  premises,  with  the  appurtenances,  situate  in  the  county  of  H. 
near  to  a  certain  common  and  public  highway. there,  in  which  said 
way  there  now  is,  and  before  and  on  tiie  same  day  and  year  afoi 
there  was,  a  certain  hole,  opening  into  a  certain  cellar  and  vault,  of 
belonging  to  the  said  messuage  and  premises  of  the  defendant,  to 
at,  &c.  Xventie).    Yet  the  said  defendant,  weU  knowing  the  prei 
whilst  he  was  so  the  possessor  and  occupier  of  the  said  messuage  and 
mises,  wish  the  appurtenances,  and  whilst  there  w^  such  hole  as  afc 
said,  to  wit,  on  the  day  and  year  aforesaid,  at,  &o,  (^venuey  wrongfo 
and  unjustly  permitted  the  said  hole  to  be  and  continue,  and  the 
was  then  and  there  so  badly,  insufficiently,  and  defectively  covered, 
by  means  of  the  premises,  and  for  want  of  proper  and  sufficient  coi 
ing  to  the  said  hole,  the  said  plaintiff,  who  was  then  and  there  passing 
and  along  the  said  highway,  then  and  there  necessarily  and  unavoi< 
slipt  and  fell  into  the  said  hole,  and  thereby  the  left  leg  of  the  said 
tiff  was  then  and  there  fractured  and  broken,  and  he  the  said  plaintSf 
came  and  was  sick,  sore,  laine,  diseased,  and  disordered,  and  so  rem) 
and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
ing  all  which  time  he  the  said  plaintiff  thereby  suffered  and  under 
great  pain,  and  was  prevented  from  attending  to  and  transacting  his 
cessary  and  lawful  affairs  and  business,  by  him  during  that  time  to  be 
formed  and  transacted,  and  was  also,  by  means  of  the  premises, 
and  obliged  to  pay,  lay  out,  and  expend,  and  did  pay,  lay  out,  and 
pend  a  large  sum,  to  wit,  the  sum  of  £ —  [state  enougK\  in  and  about 
endeavoring  to  get  healed  and  cured  of  we  said  wounds,  sickness, 
disorder,  to  wit,  at,  &c.  {venue^. 


{£)  The  occupier  of  a  houae  is  bound  to 
rail  in  the  area,  and  if  an  accident  happen 
it  is  no  defense  that  the  premiaea  had  been 
in  the  tame  situation  fbr  many  years  befi>re  the 
defendant  came  in  possession  of  them,  8 
Campb.  89a  Where  the  tenant  of  a  house 
was  bound  to  repair  it,  but  the  landlord  8u« 

r intended  the  repairs,  and  the  collar  was  left 
a  dangerous  state,  and  an  accident  hap- 
Sned,  the  landlord  was  held  liable,  4  Taunt 
9;  2  H.  Bla.  849.  So  where  the  defendant 
had  employed  a  bricklayer  to  make  a  sewer, 
who  left  it  open,  in  consequence  of  which  the 


plaintiff  ftU  in,  and  broke  his  leg,  the 
ant  was  held  liable,  6  Em.  6;  5  B.  &  C 
In  a  late  case,  it  was  held  that  a 
who  has  a  cellar  opening^pon  the 
street,  is  bound,  when  he  uses  it,  to  tafct 
sonable  care  that  the  flap  of  it  is  sc 
and  secured,  as  that  under  ordlnaiy 
stances,  it  shall  not  feU  down;  bat 
tradesmaiK  has  so  placed  and  secived  it, 
wrong-doer  throws  it  0¥«r,  the  tradesma 
not  Im  liable  in  damagea  fer  any  injury 
sioned  by  it,  4  C.  &  P.  262. 


if 


] 
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For  tliat  whereas,  before  and  at  the  time  of  the  committing  of  the  J]^^^[|^^ 

'eTanoe  hereinafter  next  mentioned,  to  urit,  on,  £c.  (^dat^  of  obdrudion^  P^  ^^ 
about  U)  there  then  was,  and  from  tlience  hitherto  has  been,  and  still  Biraotmg 
to  be,  a  certain  common  and  public  bridle-way,  and  drift-way -[oc-  •PJ^^ 
•.ng-  to  the  fact — if  tHe  loay  was  for  all  purposes,  sap  "  highway,"]  /jSy^^^ 
throogh,  over,  and  along  a  certain  close,  then  and  there  situate  and 
in  the  parish  of  B.  in  the  county  of  N.  for  all  the  liege  subjects  of 
lord  the  long  to  go,  return,  pass,  and  repass,  on  foot  and  with  cattle, 

all  times  of  the  year,  of  their  free  will  and  pleasure  [if  the  right  be  at 
particular  seasons  of  the  year,  or  for  particular  purposes  only,  staie 

tecordingly']  to  wit,  in  the  parish  aforesaid,  in  the  coUnty  aforesaid, 
d  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
inafter  and  before  mentioned,  the  said  plaintiff  was  lawfully  possessed 
divers,  to  wit,  three  a£ses,  laden  with  coals,  goods,  and  chattels  of  the 
'  plaintiff,  and  just  before  and  at  the  time  of  the  committing  of  the 
grievances  by  his  servants  in  that  behalf,  wa§  driving  and  conducting 
said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  com- 
and  public  [bridle-way  and  drift-way]  aforesaid,  to  wit,  at  the  parish 
id,  in  the  county^  aforesaid ;  yet  the  said  defendant  well  knowing 
premises,  but  contriving  and  wrongfully  and  unjustiy  intending  to  in- 
the  said  plaintiff,  and  to  prevent  him  from  driving  and  conducting  his 
asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  said  com- 
and  public  [bridlenway  and  drift-way]  wrongfully  and  injuriously  shut, 
\  and  fastened,  and  caused  to  be  shut,  closed,  and  fastened,  a  cer- 
gate  across  .the  said  common  [bridle-way  and  drift-way]  aforesaid, 
kept  and  coutinned  the  said  gate  so  shut,  closed,  and  fastened  across 
said  common  and  public  [bridle-way  and  drift-way]  aforesaid,  for  a 

space  of  time,  to  wit,  for  the  space  of hours  then  next  ensuing, 

thereby,  during  all  the  time  aforesaid,  obstructed  the  said  common 
pablic  [bridle-way  and  drift-way]  and  thereby  prevented  the  said 
itiff  from  driving  and  conducting  his  said  asses,  so  laden  as  aforesaid, 

l^lhrough,  over,  and  along  the  said  common  and. public  [bridle-way  and 
•way]  by  reason  of  all  which  the  aforesaid  premises  the  said  plaintiff 
obliged  to  drive  and  conduct  his  said  asses,  so  laden  as  aforesaid,  back 
t,  and  by  a  very  circuitous  road,  and  for  a  much  greater  distance  than 

^fitherwise  would  and  of  right  ought  to  have  done,  to  wit,  at,  <&c.  (venue) 

'     dd. 


•m.    FOR  MALICIOUS  ARREST  OR  PROSECUTION. 
Commencement  as  ante,  598.] — ^Por  that  whereas  (t)  the  *said  defend- 


Ab  action  wiU  not  in  general  lie  by  an 
'  tH  Ibr  the  obstmction  of  a  public  high- 
Gomb.  180;  6  Mod.  255;  S  Mod.  289; 
Bii.  664;  bat  if  the  obstruction  occasion 
J^J  special  damage,  then  the  party  in- 
'  nay  bring  an  action  against  the  party 
1%  the  obstraction,  see  2  Bing.  166,  263; 
k  S.  101. 
(i)  It  was  formerly  nsnal  to  commence  the 


declaration,  by  a  recital  that  **by  the,  law  of 
the  realm  no  person  ought  to  he  arretted,  ^c. 
for  a  debt  under  10/.,  ^c ;"  see  8  Wentw.  328; 
Morg.  Free.  400,  402;  but  as  the  7  &  8  Geo. 
C  c.  21,>enacts,  that  when  the  cause  of  action 
does  not  amount  to  20/., or  upwards,  the  plain- 
tiff shall  not  proceed  by  arrest,  this  public  and 
general  law  need  not  be  recited. 


[  ♦600  ] 
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ant  heretofore,  to  wit,  on,  Ac,  (^h)  at,  Ac.  {venue)  {m)  not  then  liATg 
any  reasonable  or  probable  caaae  of  action  whatsoever  against  tiie 
plaintiff,  to  the  amount  of  the  sum  of  money  for  which  the  said  defen< 
maliciously  caused  the  said  plaintiff  to  be  arrested,  as  hereinafter  mentiai>j 
ed  (n),  but  wrongfully  and  unjustly  contriving  and  intending  to  imprisoii 
harass,  oppress,  and  injure  the  said  plaintiff,  falsely  and  malicioasly  (oj 


• 

(Ac)  See  a  great  varietj  of  forms  indexed  in 
8  Wentw.  Index,  xt.  xxi. ;  Morg.  409»  &c. ; 
lal.  Ent  85.  As  to  this  action  in  general,  see 
ante,  ToL  i.  Index,  "Mai.  Pros.;'*  Co.  Lit 
161  a.  n  1;  2  Wils.  805;  Bao.  Abr.  Aotlon  on 
the  Case,  U  ;  Com.  Dig.  Action  on  the  Case 
&r  a  Conspiracy,  A.  &c. ;  8  Bla.  Com.  by  Chit- 
ty,  r.'S,  &o.  n.  The  gist  of  the  notion  for  a 
mtilieioui  arreH  is  the  unfounded  arrest  or 
impritonment,  2  Wils.  305;  faltehood  in  the 
demand,  ir.alice,  and  the  want  of  probal'U 
cawt,  1  T.  R.  544.  2  T.  R.  231.  The  suit 
most  also  have  been  decided  by  some  Irgal  means 
iMfore  an  action  is  maintainable,  1  Esp.  Rep. 
80;  see  8  Bing.  2;)7;  Post,  003,  n.  No  action 
can  be  supported  merely  for  a  malicious  suit, 
without  an  arrest  or  imprisonment  1  Salk. 
14;  1  B.  &  P.  205;  Com.  Rep.  100;  Selw.  N. 
P.  1027;  1  Gow.  C.  N.  P.  20;  I  Camp.  203,  n 
—0  Mod.  78;  8  Bl.  Com.  by  Chit.  12C,  notes. 
A  party  is  subject  to  this  action  where  there  is 
an  admitted  set-off,  and  he  arrests  without  re- 
garding it,  3  B.  &  C.  13J;  4  D.  &  R.  f)o3.  S. 
C.;  4  Burr.  1996;  5  B.  &  A.  513;  and  as  to 
arresting  for  penalty  of  a  bond,  sec  1  Sannd. 
58  c.  It  seems  the  party  is  liable,  though  the 
acts  were  done  by  his  attorney,  and  without 
his  the  (defendant's)  knowledge,  8  M.  &  P. 
12.  The  reasonableness  or  probability  of  the 
eauity  is  a  mixed  question  of  law  and  fact,  for 
the  jury  to  decide  on,  2  B.  &  C.  092 — i  D.  & 
R.  107,  a  C;  2  Moore.  80;  1  Wils  232;  1  T. 
R.  544;  see  2  B.  &  C.  692,  where  plaintiff  ar- 
rested  on  a  Pleader's  opinion.  Proof  of  (x- 
nrtu  malioe  is  not  evidence  of  want  of  proba- 
ble cause,  1  T.  R.  546.  Though  want  of 
probable  cause  Is  evidence  of  malice,  it  is  al- 
ways desirable,  if  possible,  to  prove  express 
malice,  but  in  some  cases  malice  may  be  im- 
pli(d,  as  where  plaintiff  brought  an  action,  and 
di  teyad  it  afterwards  for  some  time,  and  then 
'!> continued,  and  paid  costs,  it  was  considered 
i:  aiice  might  bo  inferred,  4  B.  &  C  21:  though 
in  nnother  previous  case  it  was  considered  by 
li*  id  EUenborough  that  a  mere  discontinuance 
u  s  not  of  itself  evidence  of  mallear  1  Stark. 
.''».  Suffering  of  non-pros  is  not  of  itself  evi- 
d  nee  of  malice,  4  Taunt  7;  nor  is  taking 
n  cney  (after  being  paid  in  by  defendant)  out 
of  court,  and  not  proceeding,  3  Esp.  Rep.  84. 
/Arresting  on  a  bill  upon  which  the  defendant 
vas  discharged  for  want  of  notice  of  dishonor, 
i.'!  not  a  sufficient  want  of  probable  cause,  1 
Ftark.  C.  N.  P.  50 — Arresting  a  person  by 
mistake,  will  rebut  evidence  of  malice  against 
h  m,  see  M.  &  M.  C.  N.  P.  180.  8  Campb. 
ItO;  8  East,  814.     A  plaintiff  is  bound  to 


oept  tlie  debt  and  costs  on  a  eo.  sa. ,  and  if  It 
proceed  afterwards,  he  will  be  liable  to  i 
action  for  a  malicious  prosecutioDy  4  B.  k^ 
C.  26;  see  also  1  B.  &  P.  888;  14  £si^ 
468. 

Whenever  the  imprisoiuneiii  is  nnds  f|f» 
lar  process,  trespass  cannot  be  supported,  sai 
ease  is  the  only  remedy,  8  T:  K.  1^;  BA 
266;  1  T.  R.  644;  2  T.  B.  225;  2  Chit  Bi^ 
804. 

When  the  arrest  was  in  proceam  oat  of  m 
inferior  court,  the  declaration  will  be  sseitf 
to  the  above,  except  in  the  statemeni  of  .4» 
process.  Case  may  be  supported,  tiioa^  Ihi 
court  had  no  jurisdiction.  2  WiLs.  302,  Sil» 
Com.  Rep.  190. 

(0  The  teste  of  the  writ,  or  the  day  it«i 
actually  issued;  but  the  first  is  preferaUe;  sa^ 
te,  446,  n. 

(m)  The  venue  is  transitory. 

(n)  As  to  th(  sum  for  whi<^  a  pvty  ^"f 
be  arrested,  see  ante,  600,  n.  Sometimes  dit 
precedents  run,  "to  the  amount  (^  10/.  «r 
upworth;**  but  when  there  was  a  debt  to  tltft 
amount,  and  the  arrest  has  been  for  too  mnei^ 
the  above  preoed^it  is  the  proper  form,  sad 
will  always  suffice,  1  Campb.  295.  In  I  Ssik. 
15,  it  is  said  the  plaintiff  should  show  faov 
much  was  due,  hut  that  cannot  be  neoesssiy. 
It  should  seem  that  in  an  action  for  a  maiidoii 
arrest,  where  thei-e  was  a  set.  off,  the  dediiv 
tion  should  aver  a  scienter  of  the  set-off;  orit 
least  should  state  that  the  defendant  had  not 
cause  of  action  to  the  amount  for  which  kt 
could  arrest.  In  2  Wills.  302,  in  an  nctJon  for 
maliciously  hoMing  plaintiff  to  bail  in  an  izil»> 
rior  court,  which  had  not  Jurisdictioii,  it  v« 
held  necessary  to  aver  in  the  deelaratioa  s 
scienter  in  the  defendiuit  of  the  want  of  tliif 
jurisdiction. 

(o)  As  to  the  allegation  of  defendant's  n^ 
licious  intent,  see  2  Wils.  805,  and  1  Vih. 
VS3.  The  words  '^falsely,''  or  "wron^vl- 
/y,'*  have  been  holden  to  be  sufficiently  ex- 
pressive of  a  malicious  intent,  1  S.'iund.  242  a 
n.  2.— 1  East,  568;  Com.  Dig.  Action  on  tin 
Case  for  a  Conspiracy,  C.  8.  L^al  definitiot 
of  malice,  Gilb.  Cases  Law  c*i  Evid.  l^S;  StarL 
on  J^vid.  tit  Malice;  4  B.  &  C.  *255.  The  mil- 
ioe  may  be  implie<l  from  the  wnnt  of  probabls 
cause,  1  T.  R.  545.  As  to  piMof  of  malice  in 
a  criminal  proseeotion,  see  M  Bist,  861 ;  aii4 
what  evidence  suffices,  see  1  Stark.  48;  1 
Marsh.  222.  Party  not  liable  if  he  acta  under 
what  he  conceives  sound  advice,  1  ftark.  502; 
2  B.  &  C.  698;  4  D.  &  R.  107,  S.  C. 
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and  procured  to  be  sued  and  prosecuted  out  of  the  court  of  our  «>»  «^m- 
ilord  the  king,  before  the  king  himself  (/?)  a  certain  writ  of  our  said  ^'^^ 
the  king,  [here  state  the  issuing  of  the  writ^  which  may  be  stated  as 
action  on  a  bailrbond,  as  antey  446,  450, 451 ;  if  it  was  a  latitat^ 
it  as  follows ;] — called  a  latitat  (q)j  at  the  *5uit  of  the  said  defend-  [  *602  ] 

against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by  which 

writ  our  said  lord  the  king  commaDded  the  said. sheriff  that  [examine 

writ]  he  should  take  the  said  plaintiff  (r),  if  he  should  be  found  in 

bafliwick,  and  him  safely  keep,  so  that  he  might  have  his  body  before 

said  lord  the  king,  at  Westminster,  on next  after to  answer 

said  defendant  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  de- 
it  against  the  said  plaintiff  for  £ —  upon  promises,  according  to  the 
lof  the  said  court  of, our  said  lord  the  king,  before  the  king  him- 
to  be  exhibited,  and  that  the  sheriff  should  then  have  there  that 
And  the  said  defendant,  contriving  and  intending  as  aforesaid,  after- 
s,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  Ac.  {venue^  afore- 
falsely  and  maliciously  and  without  having  any  reasonable  or  proba 
aase  of  action  whatsoever  against  the  said  plaintiff,  to  the  amount  of 
or  upwards,  caused  and  procured  th^  said  wi-it  (or,  if  a  bill  of  Mid- 
%  ^oy  "  precept,")  to  be,  and  the  same  then  and  there  was  marked  Indon*. 
lindorsed  for  bail  £—  (5),  and  the  said  writ  {or  if  a  bill  of  Midr  £^**' 
:,  wy  "  precept,")  being  so  marked  and  indorsed  for  bail  as  afore- 
the  said  defendant  iifterwards,  and  before  the  said  return  thereof,  to 
(HI,  Ac.  (the  precise  time  is  not  material^  but  it  is  usual  to  insert  the  The 
[of  arresty  or  some  day  just  before  it)  at,  <fec.  {some  place  in  county 
rearrest  made)  contriving  and  intending  as  aforesaid,  and  without 
any  reasonaole  or  probable  cause  of  action  whatsoever  against  the 
pkintiff,  to  the  amount  of  £20  or  upwards,  falsely  and  maliciously  (^) 
"^  the  said  plaintiff  to  be  arrested  {u)  by  his  body,  under  and  by  vir- 


8ee  tnte;  446,  as  to  the  aU^&tion  of 
being  hdd  at  the  time  of  ifisimig.the 

As  to  the  statement  of  the  latitat,  or 

^Middlesex,  see  ante,  446;   of  a  special 

*  I  ante,  450;  of  a  capias,  in  C.  P.  ante, 

If  tile  writ  were  iasned  into  Middlesex, 

ute,  445,  n.     The  writ  ahould  be  cor- 

«ited,lH.Bla.49;lT.R.2S8.    Quart 

ma],  if  necessary  to  state  the  writ 

It  B  not  neoeesarj  to  state  "  and  John 
'•nte,446,  n. 

Aeeording  to  the  fiiot,  stating  process, 
ttiam  clause,  as  sued  out  for  502.  in- 
fif  8(V.,  and  indorsement  ibr  16/.,  the 
bdng  ibr  301.,  is  £ital  Tocriance,  6 
t540.    Sometimes  it  is  stated  that  this 
it  was  xnade  by  virtue  of  an  affida- 
I,  Ac  but  this  should  be  omitted,  as  it 
r,  and  may  encumber  the  plain- 
onaeoessary    evidence;    see    ante, 

[Ante,  601,  n  (o). 

'  To  constitute  an  arrest,  there  must  be 
A  corporeal  touch,  or  a  capacity  in  the 


officer  to  arrest,  and  submission  by  the  party, 
Bui.  N.  P.  62;  2  New  Rep.  211;  R  &  M.  C. 
N.  P.  321 ;  M.  &  M.  244.  Where  a  sheriff's 
officer  to  whom  a  warrant  upon  a  writ  against 
A.  was  delivered,  sent  a  message  to  A.  and 
asked  him  to  fix  a  time  to  call  and  give  bail, 
and  A.  accordingly  fixed  a  time,  and  attended 
and  gave  bail ;  it  was  held,  this  was  not  an  ar- 
rest, and  that  an  action  fi>r  a  malicious  arrest 
would  not  lie  against  the  party  suing  out  the 
writ,  although  he  had  no  cause  of  action,  6  B. 
&  C.  628.  In  Qeorge  v.  Radft>rd,  6th  Decem- 
ber, 1828,  at  Quildhal],  where  the  officer  swore 
that  ho  arrested  the  d^bndant  by  showing  him 
the  warrant,  telling  him  at  whose  suit,  aaid 
that  it  was  in  the  sheriff's  office,  and  waited 
till  the  defendant  paid  lum  21,  as  a  douctwr, 
whereupon  the  deftmdant  referred  him  to  his 
attorney  to  put  in  bail,  &c.  Lord  Tenterden, 
C.  J.  thought  strongly  it  was  no  arrest,  but 
said  he  would  reserve  the  point  rather  than 
nonsuit;  see  1  C.  &  P.  163;  R.  &  M.  C.  N.  P. 
26;  2  C.  &  P.  606.  It  seems  the  sheriff's  re- 
turn  of  cepi  corput  is  prima  facie  evidence 
of  the  arrest,  11  East,  297;  2  PhiL  Evid.  166; 
ud  vid£  Peake,  174. 
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tue  of  the  said  writ  (or,  if  a  bill  of .  Middlesex^  $ay^  ^^  precept/')  and 
be  thereupon  imprisoned  and  kept  and  detained  in  prison  for  a  long 

of  time  to  wit,  for  the  space  of honrs  then  next  following  and 

til  {w)  the  said  plaintiff,  in  order  to  procure  his^release  and  discharge: 
the  said  imprisonment,  was  forced  and  obliged  to  and  did  then  and 
procure  certain  persons,  to  wit,  E.  F.  and  G.  H.  to  become  bail  (z) 
the  appearance  of  the  said  plaintiff,  in  the  said  court  of  our  said  lord 
king,  before  the  king  himself,  at  the  return  of  the  said  writ,  (or,  if  a 
of  MidcUeseZy  say,  ^^  precept,")  to  answer  the  said  defendant  accoi 
u)  the  exigency  of  the  said  writ  (or,  if  a  bill  of  Middlesex,  say  ^\ 
oept,")  and  upon  that  occasion  he  the  said  plaintiff  and  the  said  E. 
and  G.  H.  were  forced  and  obliged  to,  and  did  then  and  there  enter  '^ 
a  certain  bond  or  obligation  for  the  purpose  afor^aid.     Whereas  in 
and  in  fact  the  said  defendant,  at  the  time  of  suing  forth  the  said  writ 
if  a  bill  of  Middlesex,  say,  '^  precept,")  and  of  the  said  .arrest  and 
sonment,  had  not  any  reasonable  or  probable  cause'  of  action  againsfj 
said  plaintiff,  to  the  amount  of  the  said  sum  of  money  for  which  hfl| 
said  defendant  so-  maliciously  caused  the  said  plaintiff  to  be  arretted 
held  to  bailas  aforesaid,  or  whereby  or  for  which  he  the  said  plalntiffi^ 
the  law  of  this  realm,  or  by  the  practice  ♦of  the  said  court  of  our 
lord  the  king,  before  the  king  himself,  could  or  ought  to  have  been 
ed,  or  holden  to  bail  as  aforesaid.     And  the  said  plaintiff*  Airther 
that  such  proceedings  were  thereupon  had  in  the  said  suit,  liiat 


{w)  This  allegation  need  hot  be  proTed  to 
the  full  extent  laid,  1  Stark.  48. 

(x)  If  the  plaintiff  did  not  find  bail»  or  if 
there  be  any  donbt  as  to  the  proof  of  bail 
bond,  this  allegation,  and  that  of  the  costs  of 
procuring  bail,  had  better  be  omitted,  or  an- 
other coant  be  inserted. 

(y)  This  action  most  not  be  brought  before 
the  first  suit  has  been  legally  determined;  and 
it  most  be  ayerred  that  Sie  fbrmer  suit  termi- 
BSted  in  the  present  plaintiff's  favor,  and  a  Zs- 
ffml  oonclnsion  of  the  suit  most  be  shown;  smd 
if  the  suit  be  not  proved  to  have  been  deter- 
mined in  the  manner  aUeged,  it  is  a  ground*  of 
Bonsuii.  Year  Book,  2  B.  8.,  pL  22;  Dyer, 
284;  Yelv.  117;  GUb.  Cases  Law  and  Evid. 
163;  Com.  Rep.  190;  1  Saik.  15;  DongL  215; 
Willes,  250,  n.  a.;  1  Eep.  Rep.  79;  10  Mod. 
209;  Bae.  Abr.  Action  on  the  Case,  H.  Conu 
Dig.  Action  Case  Con^iraoy,  C.  5,  Ante,  vol. 
i.  Ind.  "MaLPros;"  ?T.  R.  226,  282;  1 
Baund.  228  b,  in  notes,  and  228,  229;  but  the 
omission  is  aided  by  verdict  by  the  common 
law,  1  Saund.  2^  b,  in  notes,  and  228,  229. 
Bee  the  reason,  1  Sannd.  226  b;  2  T.  R.  228. 
And  it  seems  snfBoient  to  say  generally,  '<(Aa< 
ih€  $aid  suit  was. ended  and  deter mined^**  see 
a  Ld.  Baym.  800.  In  Morg.  Prec  654,  5,  the 
deolaration  merefy  Alleges,  "  that  the  plaint 
Vfos  duly  ended  and  deter minedJ**  In  Weth- 
erden  v.  £mbden,  partially  reported  in  1 
Carapb.  295,  the  manner  in  which  the  suit 
«iided  w«8  aiiown  and  obj/eciB^  to  on  motion 
hi  arrest  of  Judgment,  but  the  ooort  held  that 


it  I 


model 


it  was  averred  that  the  suit  was  en^ 
statement  of  the  manner  how  was  unnc 
and  the  plaintiff  had  judgment,  and  it 
seem  a  count  averring  generally  a  " 
ance  is  sufficient,  5  Price,  540.  Sevenl ' 
precedents  in  the  old  entries  referred j 
Wentw.  Index,  xix.  do  not  riiow  the 
tion  of  the  first  suit  The  plaintiff^ 
above  action  obtained  a  verdio^  not 
ing.Uie  ease  in  1  Esp.  Rep.  79;  8  Esp.^ 
and  00  objection  was  taken  to  this 
termining  tiie  suit  See  Tidd*s  Prae. 
Index,  Judgment  ibr  Defendant,  as  to  ' 
ner  of  describing  the  difllBrent  modes 
the  suit  terminated  in  &vor  of  the 
phuntiS  An  averment  that  the  soil  ii 
IS  evidenced  by  proof  of  the  rule  to  <f*  ' 
upon  paying  of  costs,  and  thi^t  the 
taxed  and  paid.  1  Stark.  48;  4  Ci 
S.  C;  and  the  disoentimiaaoe  (apoB 
of  the  costs)  has  relation  back  to  tht 
when  the  rule  to  disooncinae  was  pi 
1  D.  &  R.  2;  1  B.  JL  C.  6'49»  &  C 
Common  Ples^  it  seems  that  the 
prove  the  discontinuanoe  by  an  oitxy 
the  roll,  semble^  1  M.  &  P.  IdS.  H«V: 
agreement  to  determioe  a  suit,  aftei 
a  rule  of  court,  is  sufficwat,  see  2 
848.  In  an  action  for  a  fHlaa 
plaint  in  the  sheriff's  court  4tf  London, 
was  given  that  the  usual  course  of  tl 
upon  the  abandonment  of  a  suit  by 
tiff,  was  to  make  an  entry  in  the 
of  *'  withdrawn,*'  and  it  w«s  held 


FOB  TORlfi  TO  THS  PERSON. 


604 


f,  to  wit,  on,  Ac.  (z)  a  certain  rule  and  order  (a)  was  duly  made  by  ^^^ 
said  court,  according  to  the  coarse  and  practice  of  the  same  court,  ^Esan. 
ireby  it  was  ordered  by  the  said  court  that  {let  this  agree  with  the  or- 
f)  the  said  plaintiff  should  have  leave  to  bring  into  court  in  the  said  suit 
(ft),  and  that  thereupon  (unless  the  said  defendant  should  accept 
f,  together  with  his  costs  and  charges  to  be  taxed  by  the  master  of 
said  court,  in  full  discharge  of  the  said  suit,)  the  said  sum  of  X— 
d  be  struck  out  of  the  declaration  in  the  said  suit,  and  paid  out  of 
said  court  to  the  said  defendant,  or  his  attorney,  and  that  upon  the 
of  the  issue  the  said  defendant  should  not  be  permitted  to  give  evi- 
ce  for  the  said  sum  of  £ — .  And  the  said  plaintiflf  farther  saith,  that 
Btwards,  to  wit,  on,.&c.  {c\  the  said  plaintiff  did  bring  into  court 
Ae  said  suit,  the  said  sum  or  £ —  in  the  said  rule  or  order  mentioned, 
that  the  costs  of  the  said  defendant  in  the  said  suit,  were  duly  taxed 
'the  master  of  the  said  court,  at  the  instance  and  request  of  the  said 
idant  at  £ —  which  said  last-mentioned  sum  of  £ —  together  with 
said  sum  of  JE —  was  afterwards,  to  wit,  on,  Ac.  last  aforesaid,  duly 
to  the  said  defendant,  and  the  said  defendant  did  accept  the  same, 
ither  with  the  said  sum  of  £ —  in  full  discharge  of  the  said  suit.  And 
said  action  was  and  is  by  means  of  the  premises,  and  according  to  the 
and  practice  of  the  said  court,  wholly  discharged,  ended,  and  de- 
ed (rf),  to  wit,  at,  &c.  (venue)  aforesaid.  By  means  of  which  said  JJJJ'"***' 
1  premises  the  said  plaintiff,  whilst  he  was  so  imprisoned  as  afore- 
not  only  suffered  great  pain  of  the  body  and  mind,  and  was  greatly  ex- 
and  injured  in  his  credit  and  circumstances,  and  was  hindered  and 
ted  from  porforming  and  transacting  his  lawful  affairs  and  business 
during  that  time  to  be  performed  and  transacted,  but  was  also  forced 
•obliged  to  lay  out  and  expend,  and  did  ""^necessarily  lay  out  and  ex-  r  ^QQ5  ] 
*  divers  large  sums  of  money^  in  the  whole  amounting  to  a  large  sum 
q^,  to  wit,  the  sum  of  £ —  {stcUe  enough')  in  and  about  the  procur- 
the  said  suit,  obtaining  of  his  release  from  the  said  arrest  and  impri- 
nt, and  in  and  about  other  the  premises  (/),  and  hath  been  and  is, 
s  of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit, 
-.{venue)  itforesaid. — [Conclude  as  ante^  506.] — [Add  a  county 
generally  a  diseoMinuance^  or  ^^  that  the  said  suit  was  and  is 
ended  and  determined,"  a^  recommended  in  5  Price,  540,  and  an- 
,  note.] 


le  as  the  last  precedent,  to  the 

imtrj  in  the  minute  book  was  safiScient 
I  Um  determinaiion  of  the  suit,  14  East, 

The  date  of  the  mle. 

Sfee  another  fi>nn,   8  Bmg.  297;    11 

tS9,ac. 

The  amn  to  be  paid  into  court  must 
under  101. ,  or  the  declaration  must 
1  as  aboTe,  and  not  as  is  sometimes 
See  ante,  600,  COl,  notes. 
The  day  of  taxation. 
,  Ante,  603;  n. 
0  If  the  plainti£f  have  sustained  any  par- 
dama^,  besides  those  inoonTenienoes 


asterisk  in  page  608,  and  proceed  The  like, 

•where  the 

which  are  here  enumerated,  and  which  are  ^^^  J|"^ 
Incidental  to  the  imprisonment,  it  must  be  ^'^x.     ^ 
stated,  or  the  plaintiff  wiU  not  be  permitted  to  co^J^^^^** 
giTe  evidence  of  it  on  the  trial.    Shake's  C.  N.  ^^' 
P.  46.  62. 

(/  )  Cdnnot  recover  extra  costs,  Ry.  ft  Moo. 
C.  N.  P.  419;  1  Camp)).  161, 162;  4  Taunt.  7; 
9  East,  861 ;  Sed  vide  1  Stark.  806. 

iff)  See  the  notes  to  the  last  fbrm.  See  8 
Wentw.  829,  and  the  form  of  a  judgment  of 
discontinuance,  Tidd's  Prac.  Forms,  810.  As 
to  the  plaintiff's  discontinuing  being  primti 
facie  eridenoe  of  malice,  see  4  B.  &  Cres.  21. 
Std  vide  1  Stark.  48,  Ante,  600,  n. 
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as  follows :] — ^And  the  said  plaintiff  in  fact  saith,  that  such  prOeeedi^p 
were  thereupon  had  in  the  said  suit,  that  afterwards,  to  wit,  in Teoi 


the  next  following,  the  said  defendant  did  not  prosecute  his  said  aioit 
the  said  plaintiff  with  effect,  but  voluntarily  pernntted  the  same  to  bedi^ 
continued  for  want  of  prosecution  thereof,  and  thereupon  it  was  then  oi 
there  considered  in  and  by  the  said  court,  that  the  said  defendant  ^odi 
take  nothing  by  his  said  bill  (^or  torit).  As  by  the  record  and  proceed* 
ings  thereof  still  remaining  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  at  Westminster  aforesaid,  more  ftilly  appears  (i); 
whereupon  and  whereby  the  said  suit  then  and  there  became  and  was  ud 
is  wholly  ended  and  determined,  to  wit,  at,  &c.  {venue)  aforesaid*  Bf 
means,  &c.  [  Conclude  as  in  the  last  precedent.'} 

t*60Q  1  *[Same  as  the  formy  ante,  600,  to  the  end  of  the  asterisk^  amd  ikm 
m  like,  proceed  as  follows  :j — And  the  said  plaintiff  in  fact  saith,  that  the  said 
where  tlw  defendant  did  not  prosecute  his  suit  against  the  said  plaintiff,  but  thereii 
^^    '^     wholly  failed  and  made  default.     And  thereupon  afterwards,  to  wit  a 

Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  it 


flnteoit 


(0-  was  considered  by  the  said  court  of  our  said  lord  the  king,  before  the  king 

himself,  that  the  said  defendant  should  take  nothing  by  his  said  bill  {or 
writ},  but  that  he  and  his  pledges  to  prosecute  (Ac)  should  be  ia  mercf, 
and  that  the  said  plaintiff  should  go  thereof  without  day,  &c.  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  cor  said 
lord  the  king,  before  the  king  himself  at  Westminster  aforesaid,  more 
fully  and  at  large  appears  (/) ;  and  the  said  action  was  and  is  therd3j 
wholly  ended  and  determined,  to  wit,  at,  Ac.  (venue)  aforesaid.  Bj 
means,  Ac, — [  Chnclude  as  anUj  605.] 

The  like,         [  Same  as  the  form,  ante,  600,  to  the  asterisk,  and  then  proceed  as  fA- 
where        i^^j^ ;  J — ^^^  the  said  plaintiff  in  fact  saith,  that  such  proceedings  were 

a  ^dtoT    ^^  ^  ^®  ^^  ^^y  ^^^  afterwards,  to  wit,  in Term,  in  the  — ;- 

%a  the  d»-  year  of  the  reign  of  our  said  lord  the  king,  it  was  considered,  in  and  I7 

toiduit  in  the  said  court,  that  the  said  defendant  should  take  nothing  by  his  said  bfll 

•oH  (m)?'  (^  wriJC),  but  that  he  and  his  pledges  to  prosecute  sho^d  be  ii\  mercy, 

kc.  as  by -the  record,  ^.  (n).     Whereupon  and  whereby  the  said  suit 

became,  and  was,  and  is  wholly  ended  and  determined,  to  wit,  at,  Ac 

{venue)  aforesaid. — By  means,  itc. — [  Conclude  as  ante,  605.] 


Cbaebj 


•gaimt 


For  that  whereas  heretofore,  and  before  the  grievance  hereinafter  next 
mentioned,  to  wit,  in  [Michaelmas]  Term,  in  the  [third]  year  of  the  reign 


LiL  Ent  85.  See  the  Ibrm  of  the  eiitz7  of  thi 
judgment  of  non  proi,  Tidd*8  I^ec  Fonu, 
810.  That  %  pUintiff  enfoinn^  jodgmcnt  of 
non  prot  is  not  prima  facie  endenoe  of  mel- 
ice,  aee  4  Tannt.  7. 

(k)  Though  the  words  "  and  his  pledges, 
&o.  be  not  in  the  record,  the  Tarianoe  in  in- 
serting them  wonld  not  be  fktal,  18  £Bst,  517, 
see  2  B.  &  0.  6. 

(/)  As  to  this  sUegation,  ante,  606,  note 

(fli)  See  Tldd's  Prac  Fonns,  Sta 
(n)  Anle^  605»  note,  (4). 


{h)  As  to  the  allq^on  referring  to  the 
ord  of  the  disoontinuanoe,  see  ante,  478.  Un- 
der that  reference  the  record  most  be  produced, 
6  Prioe,  640,  and  therefore  when  the  proceed- 
ings and  judgment  of  discontinuance  hare  not 
been,  as  they  may  be,  entered  of  record,  it 
should  be  omitted.  It  would  in  all  cases  in  K. 
B.  suffice  to  omit  the  averment  The  produc- 
tion of  the  rule  to  discontinue,  &c.  would  be 
sufficient,  ante,  608,  note;  1  Stark.  48 ;  4  Camp. 
214.  But  it  seems  otherwise  in  C.  P.  see  1  H. 
a  P.  191. 

(<)  See  the  notes  to  the  form,  ante,  602; 
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oor  lord  the  now  king,  in  the  court  of  our  lord  the  king,  before  the     ^* 

■OM  of  his  majesty's  Exchequer],  at  Westminster,  the  said  W.  D.  by  ^^\^^ 

oon^deration  and  judgment  of  the  said  court,  recovered  against  the  uid  his  at- 

plaintiff  £5i  19s.  which  were  adjudged  to  the  said  W.  D.  in  and  ^^''JJ'^ 
the  said  court  for  his  damages  by  him  sustained,  as  well  on  occasion  of  i^  ^ain- 

not  performing  certain  promises  and  undertakings  before  then  made  til  oat  of 
the  said  plaintiff  to  the  said  W.  D.  as  for  his  costs  and  charges  by  him  ^***'lj?f' 
said  W.  D.  about  his  suit  in  that  behalf  expended,  whereof  the  said  t^tion  of 

tiff  was  codvicted.     And  the  said  W.  D.  as  plaintiff  in  the  said  ac-  debt  and 
-,  by  the  said  L.  C.  his  attorney  and  solicitor  in  that  behalf,  afterwards,  ^^*  *"*• 
wit,  on,  Ac.  in  the  [third]  year  of  the  reign  aforesaid,  for  the  obtain-  ^ 
log  satisfaction  of  a  certain  residue  of  the  said  damages  so  recovered  as 
resaid,  by  the  said  W.  D.  (part  of  the  said  damages  having  been  be- 

duly  satisfied)  sued  and  prosecuted  out  of  the  court  of  our  said  lord 
king,  at  Westminster  aforesaid,  a  certain  writ  qalled  a  writ  of  capias 

toUsfaciendum^  directed  to  the  sheriff  of  the  county  of whereby 

said  lord  the  king  commanded  the  said  sheriff  that  he  should  take  the 

plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep, 
that  he  might  have  his  body  before  the  [barons  of  his  majesty's  Ex- 

er]  at  Westminster,  in  [eight]  days  of  [St.  Hilary]  then  next  com- 
,to  satisfy  the  said  W.  D.  [^34  19^.]  residue  of  the  said  [X54  19^.] 
Ichthe  said  W.  D.  had  so' recovered  as  aforesaid,  and  that  he  should 
e  then  and  there  that  writ,  and  the  said  writ  was  afterwards  duly  in- 

d  by  the  said  defendants  with  an  indorsement,  directing  the  said  sher- 
tolevy  a  certaim  sum  of  money  thereon,  to  wit,  the  sum  of  [X32], 
ides  sheriff's  poundage,  and  lawful  expenses,  and  was  afterwards,  to 
,  on  the  day  and  year  last  aforesaid,  delivered  by  the  said  defendants 
die  said  sheriff,  so  indorsed  as  aforesaid,  to  be  executed  in  due  form  of 
;  and  the  said  sheriff  afterwards,  to  wit,  on  the  day  and  year  last 
^resaid,  in  the  county  aforesaid,  in  obedience  to  and  by  virtue  of  the 
writ,  took  and  ariested  the  said  plaintiff  by  his  body,  and  detained  and 

bim  in  his  custody  under  the  said  writ,  to  wit,  in  the  county  afore- 

And  the  said  plaintiff,  so  being  in  custody  as  aforesaid,  afterwards, 

▼it,  on  the  [ninth]  day  of  [January,]  A.  D.  [1824],  in  the  county 

id,  tendered  and  offered  to  pay  to  the  said  W.  D.  by  the  hands  of 
said  L.  C.  as  his  attorney  as  aforesaid,  a  large  sum  of  mopey,  to  wit, 
nun  of  [X34  13^.]  in  full  satisfaction  and  discharge  of  the  said  da- 

,  costs,  and  charges  so  adjudged  to  the  said  W.  D.  as  aforesaid,  being 

said  sum  so  indorsed  on  the  said  writ  as  aforesaid,  together  with  the 

riff's  poundage,  and  lawful  expenses  as  aforesaid,  and  being  the  whole 

ant  which  was  lawfully  duo  or  demandable,  of  and  from  the  said 

intiff,  to  or  by  the  said  defendants,  under  the  said  writ,  and  then  and 

demanded  of  the  said  defendant  L.  G.  as  such  attorney  as  afore- 

to  receive  the  said  sum  in  full  discharge  and  satisfaction  of  the  said 

3,  costs   and   charges,  and  sheriff's  poundage,  to   instruct  and 

m  the  said  sheriff  that  the  same  was  satisfied,  and  to  give  the  said 

authority  to  discharge  the  said  plaintiff  from  his  custody  under  the 

writ,  yet  the  said  defendants,  wilfully  and  maliciously  devising  and 

(o)1!hiit]utaotiMilie8,8ee4Bani.  ftCTC0.26,tlM  aboye  bang  the  deoUration  naed  in  that 
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WOK  MALI- 
CIOUS PRO- 
BBCUTIONS. 

For  mali- 
oiouslj  ' 
charging 
the  plain- 
tiff of  fel- 
ony be- 
fore a  jus- 
tice of  the 
peace,  and 
causing 
bim  to  be 
imprison^ 
ed,  on  a 
warrant, 
until  he 
was  dis- 
charged 
by  the 
Justice  (p). 


intending  to  oppress,  harass,  and  injure  ihe  said  plaintiff,  and  to  cause  anl 
procure  the  said  plaintiff  to  be  longer  imprisoned  and  detained  bjthe  ni^ 
sheriff  under  the  said  writ,  without  any  reasonable  cause  whatsoeyer,  UmI 
and  there  wilfully  and  maliciously  refused  to  accept  or  receiye  the  n^ 
sum  of  money,  so  tendered  as  aforesaid,  in  dischaige  of  the  said  damagoii 
costs  and  charges,  sheriff's  poundage,  and  lawful  expenses,  as  aforesai^ 
and  did  not  nor  would  instruct  or  inform  the  said  sheriff  that  the  said  W( 
D.  was  satisfied  of  his  said  damages,  costs,  and  charges,  and  sherilHi 
poundage,  as  aforesaid,  nor  give  authority  to  the  said  sheriff  to  release  i 
said  plaintiff  out  of  his  custody,  under  the  said  writ,  as  aforesaid,  whei 
and  by  reason  of  the  said  conduct  in  that  behalf,  the  said  plaintiff 
detained  in  custody  under  the  said  writ  by  the  said  sheriff  for  a  long 
of  time  after  the  said  tender  so  made  as  aforesaid,  to  wit,  for  the  space 
ten  months  then  next  following,  and  was  thereby  put  to  great  trouble,  i 
convenience,  and  expense,  and  thereby  greatly  injured  and  ruined  in 
credit,  reputation,  and  circumstances,  to  wit,  in  the  county  aforesaid. 

For  that  whereas  the  said  plaintiff  now  is  a  good,  true,  "V^honest,  just, 
faithful  subject  of  this  kingdom  (g)  and  as  such  hath  always  behaved 
conducted  himself,  and  hath  not  ever  been  guilty,  or  until  the  time  of 
committing  of  the  several  grievances  by  the  said  defendant  as  hereint 
mentioned,  been  suspected  to  have  been  guilty  of  [felony]  or  of  any  o\ 
such  crime,  by  means  whereof  the  said  plaintiff,  before  the  committing 
the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentioi 
had  deservedly  obtained  and  acquired  the  good  opinion  and  credit  of 
his  neighbors,  and  other  good  and  worthy  subjects  of  this  reabn,  to 
at,  Ac.  (venue)  (r)  ;  yet  the  said  defendant  well  knowing  the  premis 
but  contriving  and  maliciously  (^)  intending  to  injure  the  said  plaintiff 


(p)  See  the  yarious  Ibrms  in  8  Wentw. 
Index,  XV.  to  xxi;  More.  410,418,  415.  2 
Rich.  C.  P.  158;  Plead.  A.  180,  and  the  ap- 
proYod  one  in  1  D.  ^  B.  97;  2  Chit  Rep.  804. 
As  to  this  action  in  general,  see  ante,  vol.  i 
Index,  tit.  **  Mai  pro$,**  Bao.  Ab.  Action 
on  the  oaae,  H. ;  Com.  Dig.  Action  on  the  Case 
for  a  Conspiraej;  1  Saond.  228  to  280,  in 
notee;  8  Bla.  Com  by  Chit^,  826,  from  which 
it  appears,  that  to  support  an  action  for  a 
erimincU  prosecution^  foor  circomstanees  must 
oeoar  :  1st  Falsehood  in  the  original  charge, 
and  which  must  have  terminated  in  &Tor  of 
the  phiintifl:  2dly.  The  toant  of  probable 
cause  for  instituting  such  proceedings,  8  Bow, 
R^.  160.  Sdly.  Malice  va  the  prosecutor, 
which  must  be  proved,  9  Eaai^  861 ;  5  Taunt 
187;  1  Marsh.  12.  4thly.  Damage  to  the 
accused  party,  which  may  be  either  to  his  per- 
son by  tiiiprtfonin«n^-«-to  his  reputaiion  by 
scandal,— or  to  his  property  by  expense,  Qilb. 
Cases  I>aw  &  £vid.  185,  202;  12  Mod.  208;  1 
T.  R.  498  to  551.  These  four  circumstances 
must  be  correctly  stated  in  the  declaration. 
The  fUsehood  of  the  charge  must  l^^ve  been 
substantiated  by  a  verdict,  or  the  decision  of 
the  court  in  which  it  is  instituted,  or  by  the 
proceedings  having  been  otherwise  legaUy  d» 
tcrmined,  before  the  Wty  aggrieved  can  ppi^r 


me&ce  his  action  for  the  ii^puy  sustained,  t\ 
R.  226  ;  1  Saund.  228  ;  BuL  N.  P.  11 ;  1* 
79.    The  husband  alone  may  sue  for  tlie 
4nous  prosecution  of  his  wile,  where  the 
set  have  been  paid  by  him,  2  Stra.  977 
temp.   Hardw.   54.    No  action  is 
against  the  defendant,  if  the  magistntte : 
took  Uie  law,  &o.  8  £q>.  Repu  166  ;  1  ' 
67.    See  the  law  very  AiUy  considered 
Bla.  Com.  by  Chitty,  126,  notes. 

{q)  This  inducement  is  usually  insertedyl 
it  is  not  traversaUe,  StyL  118,  and  if  osmI 
the  declaration  would  be  sufficient  Tbsi 
ducement  is  similar  to  that  In  an  action  flri 
bel,  or  for  words,  post,  620,  634,  fte.  la 
eral,  a  criminal  proeeoution  w  iigurious 
cAarocfor  of  the  pUintiff,  see  ante,  606 
Oilb.  Cases  L.  &  £.  185 ;  12  Mod.  " 
which  case  this  inducement  of  the 
good  oharsoter  is  proper,  but  if  the 
were  not  prejudicial  to  the  plaintiif  s 
ier,  the  inducement  should  be  omitted, 
declaration  commence  with  the  stalsmsM^^ 
the  defendant  contriving,  to  o«nss  tht 
tiff  to  be  imprisoned,  &c.  Id.  ibid. 

(r)  The  venue  is  transitory. 
-  («)  As  to  the  aUegation  of  malice,  sei 
601,  note  (o),  and  4  Butr.  1974. 
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Ub  aforesaid  good  name,  fame,  fuid  credit,  and  to  bring  him  into  public   ^^  ^^^^^ 

teindal,  infamy,  and  disgrace,  and  to  canse  the  said  plaintiff  to  be  im-  ^^onT 

prisoned  for  a  long  space  of  time,  and  thereby  to  impoTerish,  oppress, 

ad  wholly  rain  him,  heretofore*,  to  wit,  on,  Jcc.    da4e  of  warrant  or  [  *608  ] 

doMi  i(\  at,  tc,  {venue)  went  and  appeared  before  one  E.  F.  esq.  (t) 

ihen  ana  there  being  one  of  the  justices  of  our  lord  the  now  king,  a»- 

i^ned  to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the  coonty 

jrf and  also  to  hear  and  determiner  divers  felonies,  trespasses,  and 

#flief  misdemeanors,  committed  in  the 'said  county  (u),  and  then  and 
•Aere,  before  the  said  E.  F.  so  being  such  justice  as  aforesaid,  to  wit,  at, 
{venue}  aforesaid,  falsely  and  maliciously  (w)j  and  without  any 
nable  or  probable  cause  (x\  whatsoever,  charged  the  said  plaintiff 
having  [feloniously  (^)  sUuen  a  certain  gold  watch  of  the  said  *de-  [  ^609  ] 
t]  and  ap<m  such  charge  the  said  defendant  falsely  and  maliciously, 
▼ithoat  any  reasonable  or  probable  cause  whatsoever,  caused  and 
iired  the  said  E.  F.  so  being  such  justice  as  aforesaid,  to  make  and 
t  his  certain  warrant,  under  his  hand  and  seal,  for  the  apprehend- 
{z)  and  taking  of  the  said  plaintiff,  and  for  bringing  the  said  plaintiff 
him  the  said  E.  F.  or  some  other  of  his  majesty's  justices  of  the 


tn  A  TuuuiQe  IB  tfte  desoriptioii  of  the 
'  B'g  name  of  dignity  would  be  fatal,  2  B;  & 
716. 

^it)  In  Com.  Dig.  Action  on  the  Case  ftr  a 
^  'TicjyC.  4,  it  ia  said  that  it  most  be 
in  the  o|eclaration,  that  the  former  pro- 
against  the  plaintiff  was  instituted 
t  justice,  or  oonrt  of  competent  jnriB- 
to  try  the  olfenee,  and  see  Rol.  Ab.  Ao- 
tur  Caae,  p.  60;  but  as  it  is  now  settled, 
'<  IB  action  may  be  sapported  for  a  mali- 
Bpneecatkm  of*  defective  indictment  (see 
B.  247;  1  Salk.  15,  notes;  2  Stiia.  6'.)!;  5 
[4  A.  634;  1  0.  &  R.  97,  S.  C.)  and  that 
^  0^7  be  supported  for  a  malicious  arrest  in 
Wiag  no  juriadiotion,  2  Wils.  802.  It 
Bot  material  to  all^e  that  the  justices, 
|M  eompetent  authority. 
'  0  As  to  malice f  see  ante,  601 ,  note. 
If)  This  allegation  is  material,  though  the 
*  'fiibelj,"  without  "maliciously,'*  would 
ante,  696,  n  (t);  601,  n.  (o);  1  Wils. 
1 T.  B.  544,  5;  4  Burr.  1974;  Qilb.  Qises 
&  187, 189;  See  8  Hawk.  P.  C.  7th  edit 
iMtoirtnt  is  «  probable  cause.  It  is  a 
'  proposition  of  law  and  &ct,  whether 
>  was  probable  cause ,  aad  whether  the  cir* 
alleged  to  show  it  probable  cause, 
^Ine,  and  existed  as  matter  of  fiict  But 
o>  not  supposing  them  to  be  true,  they 
It  to  a  probable  cause,  is  a  question  of 
\l T.  R.  520,  534;  BuL  N.  P.  14;  4  Burr. 
H  2B.&  C  698;  4  D.  &  R.  107;  Ante, 
notes.  Prima  facie  OTidence  of  want  of 
cause  suffices,  6  Bing.  183. 
tMendant  may  rebut  the  plaintiflrs.eyi- 
lof  want  of  probable  cause,  by  showing 
iCBetenoe  of  the  probable  cause.  Where 
r^tftodant  present^  two  bills  for  penury 
''^  the  pUxatiff  bat  did  not  i^pear  him- 


sdf  before  the  grand  jurr,  and  the  bills  were 
ignored,  and  he  presented  a  third,  and  on  his 
own  testimony,  the  bill  was  found.  This  pros- 
ecution he  kept  suspended  for  three  years,  till 
Slaintiff,  taking  the  record  down  to  trial,  and 
efondant  declining  to  appear  as  a  witness, 
although  in  court,  and  called  on,  plaintiff  was 
acquitted;  it  was  held  sufficient  prtma  facie 
evidence  of  want  of  probable  cause,  WiOans  v. 
Taylor,  6  Bing.  183;  See  6  B.  &  C.  226. 

(y)  The  statement  of  this  charge  is  to  be 
taken  from  the  magistrate's  warrant,  or  from 
the  examination  of  the  defendant  on  oath» 
when  a  sight  of  them  can  be  obtained.  As  to 
the  right  of  the  party  to  copies  of  the  depod 
tions,  see  2  Bum,  J.  26lJi  edit  108.  The 
charge  must  be  ao6urately  described,  and  if  it 
did  not  impute  the  guilt  of  felony,  though  the 
magistrate  erroneously  thought  it  did,  the  ac- 
tion is  not  sustainable,  8  Esp.  Rep.  165,  6;  1 
Stark  67,  but  if  the  charge  and  warrant  be 
substantially  described,  it  will  suffice,  5  Taunt 
187.  In  Davis  v.  Noakes,  Quildhall,  London, 
K.  B.  1816;  6  M.  &  a  29;  1  Stark.  877,  (but 
see  13  East,  554.)  the  declaration  in  case,  for 
maUoiously  charging  the  plaintiff  before  a  mag* 
istrate,  stated  that  the  defendant  charged  plain* 
tiff  before  a  magistrate  with  having  felonu 
ouely  tiolen^  4rc-»  iukI  the  information  and 
warrant  produced,  were  that  the  defencbuit 
euepected  and  believed  that  plaintiff  had  sto- 
len, &o.  and  it  being  objected  that  this  was  s 
variance.  Lord  Ellenborough  overruled  theob- 
jection,  because  the  charge  must  always  bs 
from  suspicion,  and  plaintiff  had  a  verdict. 
See  also  1  Stark.  67,  as  to  admission  of  paxol 
eyidence,  where  the  depositions  are  lost,  fto. 
2  B.  &  0  494;  2  Bum,  J.  26th  edit  58. 
(s)  llkis  is  tobetakenftwn  the  wamnt. 
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roE  luu-  peace  in  and  for  the  said  county  of to  be  dealt  with  accor&ng  il 

aoDB  w»-  in^  Qf  |;|jg  gi^i  j  gnpposed  offence.    And  the  said  defendant,  under  M 


■ounon. 


by  virtue  of  the  said  warrant,  afterwards,  to  wit,  on  the  day^  and 
aforesaid,  to. wit,  at,  Ac.  (venue)  aforesaid,  wrongftilly  and  unjustlj  ( 
and  without  any  reasonable  cause  whatsoever,  caused  and  procured  1hft| 
said  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned  (6),  uA 
kept  and  detained  in  prison,  for  a  long  space  of  time,  to  wit,  for  thtl 

space  of hours  then  next  following,  and  until  he  the  said  defendr"*^ 

afterwards,  to  wit,  on,  Ac.  to  wit,  at,  Ac.  {venue)  aforesaid,  falsely 
maliciously,  and  without  any  reasonable  or  probable  cause  wha 
caused  and  procured  the  said  plaintiff  to  be  carried  and  conveyed 
custody  before  the  said  E.  F.  so  being  such  justice  as  aforesaid,  (if 
plaintiff  was  committed  forfuriker  examination  then  insert  this  av 
[  *610  ]  between  brackets')  [and  *to  be  committed  by  the  said  justice  for  a 
examination,  to  a  certain  gaol  or  prison  of  our  said  lord  the  king, 

and  there,  to  wit,  in  the  said  gaol  or  prison,  the  said  defendant 

and  there  falsely  and  maliciously,  and  without  any  reasonable  or  prol 
cause  whatsoever,  caused  and  procured  the  said  plaintiff  to  be  impi 
and  to  be  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit, 

the  space  of then  next  following,  and  until  he  the*  said  defendi 

afterwards,  to  wit,  on,  Ac.  falsely  and  maliciously,  and  without  anj  reas 


able  or  probable  cause  whatsoever,  caused  and  procured  the  said  plaint 
to  be  carried  and  conveyed  in  custody  before  one  G.  H.  then  and  th< 
being  a  certain  other  justice  of  our  said  lord  the  king,  assigned  to  k< 
the  peace  of  our  said  lord  the  king,  and  to  hear  and  determine  diver^l 
felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same  couskA 

ty  of ]  to  be  examined  before  the  said  justice,  touching  and  concern* 

ing  the  said  supposed  crime.  Which  said  [last  mentioned]  justice  having 
heard  and  considered  all  that  the  said  defendant  could  saj  or  allege 
against  the  said  plaintiff  touching  and  concerning  the  said  supposed  offence 
then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  .Ac.  (venue) 
aforesaid,  adjudged  and  determined  that  the  said  plaintiff  was  not  guilty 
of  the  said  supposed  offence,  and  then  and  there  caused  the  said  plaintiff 
to  be  discharged  out  of  custody,  fully  acquitted  and  discharged  (r)  of  the 

(a)  Ante,  608,  n.  But  it  most  not  be  inferred  finom  this  obserrB- 

{b)  The  imprisonment  b^g  one  of  the  tion^  that  no  action  can  be  sapported  by  m  per- 
damageB,  in  respect  of  which  the  action  is  sob-  son  who  was  taken  before  a  magistrate  npon  a 
tainable,  should  be  stated,  if  the  Act,  see  an-  charge  of  felony,  of  which  the  magistrate  dii- 
te,  606,  note.  Though  indeed,  i*  would  snf.  charges  him,  and  for  which  no  indictment  is  ai- 
Aoe  to  sustain  the  action  that  plaintiff  was  terwards  preferred;  if  it  were  otherwise,  as  thi 
iignred  in  his  reputation,  or  had  been  put  to     party  accused  has  no  mode  of  forcing  the  pros> 

eoutor  to  prAr  a  bill,  he  would  be  without  re- 
dress, and  see  8  Esp.  Rep.  166.  In  a  precedent 
settled  by  an  eminent  Pleader,  the  feUowing 
allegation  was  inserted  instead  of  what  is 
above,  between  the  brackets,  as  follows  :  '*aiid 
thereupon  the  said  defendant  not  haTing  any 
grouna  or  evidence  to  support  the  said  feJoe 
and  malicious  charge,  then  and  there,  to  wit, 
on,  &c.  aforesaid,  neglected  to  bring  the  same 
on  to  a  hearing  or  trial,  and  he  the  said  plain- 
tiff  being  innocent  of  the  said  supposed  dffenoe, 
was  then  and  there  duly  dischai^ed  out  of  the 
said  custody,  fhlly  acquitted  and  disdhaiged  of 
the  said  supposed  oflence."    Cass  may  be  sofK 


(c)  The  declaration  must  show  that  the  for- 
mer prosecution  was  at  an  end,  though  the 
omission  wiU  be  aided  by  verdict,  see  Uie  cases, 
ante,  608,  note;  and  1  Stra.  114;  Com.  Big. 
Action  on  the  Case  for  Conspiracy,  C.  6;  Bao. 
Abr  Action  on  the  Case,  H.  In  2  T.  R.  281, 
Butter,  J.  observed,  that  **  the  words,  *  released 
tad  discharged  from  the  said  imprisonment* 
are  not  sufficient,  they  not  being  equal  to  the 
word  acquitted,  which  has  a  definite  meaning, 
niundv,  by  a  jury  on  the  trial,  and  that  it 
must  be  shown  upon  the  hct  of  the  declara- 
tion, that  the  original  prossoation  was  at  encL ' ' 
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lid  sapposed  offence ;  and  the  said  defendant  hath  not  further  prosecuted  >^ 
said  complaint,  but  hath  deserted  and  abandoned  the  same,  and  the  ^^^^^^ 
complaint  and  prosecution  is  wholly  ended  and  determined,  ta  wit,  at, 
{|c.  [vemie)  aforesaid. — ^Add  t/ie  followinff  count,  and  at  all  events  the 
'jtttments  of  damages,  post,  611.] 

I'And  whereas  also  the  said  defendant  further  contriving  and  maliciously  ^•'^^ 
wickedly  intending  as  aforesaid,  heretofore,  to  wit,  on,  4c.  at,  &c.  ^*""**^  '• 
)  aforesaid,  falsely  'and  maliciously,  and  without  any  reasonable  or  [  *611  J 
le  cause  whatsoeyer,  charged  the  said  plaintiff  with  having  commit- 
a  certain  offence  punishable  by  law,  to  wit,  felony  (c)  ;  and  upon  such 
entioned  charge,  he  the  said  defendant,  then  and  there,  to  wit,  on 
same  day  and  year  last  aforesaid,  at,  &c.  (t;enue)falsely  and  malicious- 
~  and  procured  the  said  plaintiff  to  be  arrested  by  his  body,  and  to 
imprisoned,  and  to  be  kept  and  detained  in  prison  for  a  long  space  of 

,  to  wit,  (or  the  space  of ,  then  next  following,  and  at  the  ex- 

tioQ  of  which  said  time,  he  the  said  plaintiff  was  duly  discharged  and 
acquitted  of  the  said  last-mentioned  offence,  to  wit,  at,  <&c.  {yeniLe^ 
^^  (/)•     By  means  of  which  said  several  premises  (g*),  he  the  said  D^oMe 
itiff  hath  been,  and  is  greatly  injured  in  his  said  credit  and  reputa-  apoiioabto 
and.  brought  into  public   scandal,  infamy  and  disgrace  with    and^^^ 
)ngst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  king-  ^'■^**^ 

and  divers  of  those  neighbors  and  subjects,  to  whom  his  innocence 

^fto  premises  was  unknown,  have,  on  occasion  of  the  premises,  suspect- 

ittid  believed,  and  still  do  suspect  and  believe,  that  the  said  plaintiff 

'  been  and  is  guilty  of  [felony]  ;  and  also  the  said  plaintiff  hath,  by 

of  the  premises,  suffered  great  anxiety  and  pain  of  body  and  mind, 

hath  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid 

and  expended,  divers  large  sums  of  money,  in  the  whole  amounting 

|fa  large  sum  of  money,  to  wit,  the  sum  of  £ —  (A)  in  and  about  the 

"^iring  his  discharge  &om  the  said  imprisonment,  and  defending  of 

ilf  in  the  premises,  and  the  manifestation  of  his  innocence  in  that  be* 

and  hath  been  greatly  hindered  and  prevented,  by  reason  of  the  pre- 

\,  from  following  and  transacting  his  lawful  and  necessary  affairs  and 


•gaiort  %  person  ibr  maliciously  obtidn- 

a  search  warrant,  though  no  goods  were 

'  and  though  consequently  no  prosecution 

be  instituted,  see  Boote  v.  Cooper  and 

r,  I  T.  £.  636;  8  Eep.  Sep.  144,  147— 

lAK  Action  gar  Case,  P.  and  in  Bao.  Ab. 

on  the  Oue,  H.  it  is  said,  that  action 

|*lKtlier  the  prosecutor  proceed  so  Ihr  as 

to  exhibit  an  indictment  or  not. 

This  count,  in  respect  of  its  generaUty, 

Uy  adopted  as  a  second  count,  see 

tit  Action  sur  Can^  Q.  pL  5.    It 

le  qoeetionable,  however,  whether  it  would 

fficient  upon  demurrer.    See  6  B.  &  A. 

1  D.  ft  R.  266,  8.  G.    It  has  been  held 

after  verdict,  id.;  Gro.  Elis.  724;   See  2 

Crta.  288;   6  M.  &  &  29.    See  form, 

616,  and  1  B.  &  R.  97;  2  Chit.  Bep. 

f)  That  this  is  sufficient,  see  2  B.  &  C.  288 ; 
.i.  4  S.  29. 
(/)  The  aooosation  of  felony  before  fte 


magistrate,  or  in  any  other  course  of  legal  pro- 
ofing cannot  be  treated  as  libellotu,  1  Saund. 
182,  n.  1;  but  if  the  defendant,  at  any  other 
time  accuse  the  plaintiff  of  the  fblony,  counts 
may  be  here  luided  for  the  words,  1  Saund. 
188. 

(ff)  We  haVe  already  seen  that  the  damage 
may  be  impritonment,  teandalf  or  expen$e, 
ante,  606,  7,  note;  these,  and  any  other  par- 
ticular damage,  should  be  circumstantially 
stated  or  such  as  are  not  necessarily  incidenttd 
to  the  premises  will  not  be  admissible  in  eri- 
dence,  ante,  604,  n.  The  plaintiflf  cannot  re- 
coYOr  damages  for  any  imprisonment  after  the 
gaol  deliTcry,  fbr  it  was  his  own  fhult  to  lay 
in  prison,  after  that  time,  Bro.  Damages,  pL 
115;  Sayer,  Damages,  87. 

(k)  As  to  what  costs,  see  1  Gampb.  151,  2 
Ante,  605,  note.  Plaintiff  is  not  entitled  to 
costs  as  between  attorney  and  plient,  ante,  818, 
note. 
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ffoft  KAu-  bnrinew  for  a  long  time,  to  wit,  for  the  space  of  — -^  and  alao^  by 
ncumm^  ^^  ^^  means  of  the  said  premises,  the  said  plaintiff,  *hath  been,  and  i 
*  otherwise  greatly  injured  in  his  credit  and  circumstances,  to  wit,  ai, 
{venue)  aforesaid. — [  Conclude  as  ante^  596.] 

For  mftli-       For  that  whereas  the  said  plaintiff  now  is,  and  from  the  time  of  his 
hiu&^  tivity  hitherto  hath  been,  a  good,  quiet,  honest,  and  peaceable  aabject  s( 
tacl«s  of      this  realm,  and  never  hath  ^en  guilty,  or  suspected  to  have  been  gnil^ 
tlie  peMo    of  any  breach  of  the  peace,  or  of  any  other  crime  whatsoeTer,  yet,  Iki 
^^[^!^      said  defendant,  well  knowing  the  premises,  but  contriying  and  malicioiis^ 
Senbns      intending  wrongfully  and  unjustly  to  hurt,  injure,  and  prejudice  the  sail 
Against       plaintiff  in  this  respect,  and  to  cause  him  to  undergo  the  pains  and  peodt' 
^^^     ties  by  the  laws  and  Statutes  of  this  r^alm  provided  against  persdns  guiUr 
qaenoeof    of  a  breach  of  the  peace  of  our  said  lord  the  king,  and  to  cause  him  to  lie 
which  he    pat  to  great  trouble  and  expense,  in  procuring  bail  for  his  personal  appeal^ 
todTonT*'  ^^^^  ^^  ^^^  general  Quarter  Sessions  of  the  peace  to  be  held  for  tl^  said 
wftiTAntof  county  of  Middlesex,  at  the  sessions-house  on  Glerkenwell  Gieen,  in  the 
the  justi-    said  county,  or  if  he  could  not  procure  such  bail,  to  cause^him  to  be  ira* 
oMis«di^to   P^i^(>i^<^^)  ^^^  to  be  kept  and  detained  in  prison,  until  the  general  Quarter 
find  sure. '  Sessions  of  the  peace  of  our  said  lord  the  king,  holden  in  and  for  the  said 
ties,  uid     county  of  Middlesex,  at  the  session-house  for  the  said  county,  od,  Ac. 
riw>enU   ^^f^^®  W*  ^«  ^sq.  and  other  justices  assigned  to  keep  the  peace  in  and 
lanoe  to      for  the  said  county,  and  also  to  hear  and  determine  divers  felonies  and 
apmar  at    misdemeanors  committed  in  the  said  county,  falsely  and  maliciooslj,  and 
time  ^  Uiat  ^^^^^^^^^  ^"7  reasonable  or  probable  cause  whatsoever,  iu  his  own  proper 
he  did  ap.  person,  came  before  the  said  justices,  and  then  and  there  being  duly 
pear,  but    swoiTi  before  the  said  justices  on  the  Holy  Evangelists,  exhibited  to  the 
ptoJ»^ed   ^^'^  justices  certain   false,  feigned,  and  malicious  articles  of  the  peace 
against,      against  the  said  plaintiff,  by  the  name  and  description  of,  Ac.  under  color 
and  dia-      and  pretence  of  fear  of  bodily  harm  to  be  done  unto  the  said  defendant 
?5f^^      by  the  said  defendant ;  by  which  said  articles,  the  said  defendant  charged 
the  said  defendant,  that  on,  &c. — [Set  out  the  articles  or  the  substance  oj 
them  to  the  end,]     And  the  said  plaintiff  saithj  that  upon  such  charge 
and  exhibiting  of  such  articles,  the  said  defendant  then  and  there,  for  the 
said  supposed  breaches  of  the  peace,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  .caused  and  procured  D.  W.  and  I.  6. 
esquires,  two  of  the  said  justices,  to  issue  out  their  warrant  under  their 
hands,  in  open  session  aforesaid,  directed  to  all  constables,  headboroughs, 
Ac.  {according  to  the  directions')  and  strictly  charged  and  commanded 
that  they  ot  some  or  one  of  them,  should,  on  sight  thereof,  take  and  briiig 
the  said  plaihtiff,  by  the  name  and  description  of,  &c.  {as  in  warrant)  be- 
fore them,  and  others  his  majesty's  justices,  assigned  to  keep  the  peace  in 
the  county  aforesaid,  and  also  to  hear  aud  determine  felonies  and  misde- 
meanors committed  in  the  said  county,  at  the  then  sessions  of  the  peace, 
holden  at  the  sessions-house  in  and  for  the   said  county,  (if  the  court 
should  then  bo  sitting)  to  answer  to  the  said  ai*ticles  of  the  peace  so  ex- 
hibited and  filed  against  him  by  the  said  defendant  as  aforesaid,  for  fear 
of  bodily  harm,  and  if  the  court  should  not  bo  sitting  at  the  time  of  such 
taking,  then,  that  they  or  some  one  of  them  should  forthwith,  afterwards, 

(t)  Sea  tha  note  to  th«  ten,  Mi«a»  606,  (07. 
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ing  the  said  plamtiff  before  them  or  some  other  of  his  majesty's  justices  »o»ii\u- 
^  the  peace  for  the  same  county,  to  find  sufficient  sureties,  personally  to  ^l^i^Stl 
fpear  at  the  then  session  to  answer  the  same  articles,  and  all  such  other 
atters  as  on  his  majesty's  behalf  should  there  be  objected ;  and  if  he 
mid  not  be  taken  during  the  sessions,  then,  that  they  should  bring  him 
rfore  them,  or  some  other  of  his  majesty's  justices  of  the  peace  for  the 
id  county,  as  speedily  after  as  might  be,  to  find  such  sureties,  personally 
i  answer  as  aforesaid,  and  further  to  be  dealt  with  according  to  the  law. 
nd  the  said  defendant  afterwards,  to  wit,  on,  &c.  at  Clerkenwell,  in  the 
lid  county,  falsely  and  maliciously,  and  without  any  reasonable  or  proba- 
te cause,  caused  the  said  plaintiff  to  be  taken  into  custody,  by  virtue  of 
le  said  warrant,  and  then  and  there  to  be  brought  before  one  J.  P.  esq. 
ten  and  still  being  one  of  the  justices  assigned  to  keep  the  peace  in  and 
^  the  said  county,  and  to  hear  and  determine  divers  felonies  and  trespass- 
I  in  the  said  county  committed,  and  to  be  by  the  same  justice  then  and 
lere  obliged  to  find  sureties,  and  with  such  sureties  then  and  there  to  en- 
Mr  into  a  recognizance  to  our  said  lord  the  king,  before  the  said  justice, 
^  his  the  said  plaintiff's  personal  appearance  at  the  then  next  general 
garter  Sessions  of  the  peace  to  be  held  for  the  said  county,  at  the  ses- 
kms-house  on  Clerkenwell  Green  as  aforesaid,  there  to  answer  the  said 
rticles  of  peace  so  exhibited  and  filed  against  him  by  the  said  defend- 
nt  as  aforesaid,  for  fear  of  bodily  harm.  By  reason  whereof  the  said 
iaintiff  afterwards,  to  wit,  at  the  ^ext  general  Quarter  Sessions  of  the 
teace  of  onr  said  lord  the  king,  holden,  by  adjournment,  in  and  for  the 
■ttd  county  of  Middlesex,  on,  Ac. 'at  the  sessions-house  on  Clerkenwell 
Jreen  aforesaid,  before  W.  M.  esq.  and  other  justices  assigned,  &c.  did 
jersonally  appear  pursuant  to  the  said  recognizance,  an^  the  said  defend- 
VdX  did  not  at  the  said  last-mentioned  sessions,  nor  was  any  bill  of  indict- 
nent  preferred,  either  at  the  said  last-mentioned  session,  or  at  any  future 
9r  subsequent  session,  nor  hath  any  other  prosecution  been  commenced 
igainst  the  said  plaintiff  for  the  said  supposed  breaches  of  the  peace,  in 
the  said  articles  mentioned,  whereupon  tlie  said  plaintiff  was  then  and 
there  discharged  by  the  said  court  of  session  from  the  said  recognizance, 
and  also  from  the  said  articles ;  by  reason  of  which  said  premises,  the 
«ttd  plaintiff  was  forced  and  obliged  to  undergo,  and  did  necessarily  un- 
dergo, great  fatigue  of  body  and  anxiety  of  mind,  and  did  incur  great  ex- 
pense, amounting,  to  wit,  to  the  sum  of  £50,  in  and  about  then  defend- 
ing of  himself  in  the  premises,^  and  in  and  about  the  procuring  sureties  t^ 
enter  into  the  said  recognizance,  and  in  and  about  the  appearing  at  the 
gBneral  Quarter  Sessions  of  the  peace,  and  the  manifestation  of  his  inno- 
cence in  the  premises,  to  wit,  at,  &c»  {venuey  aforesaid. 

For  that  whereas  the  said  defendant,  contriving  and  maliciously  intend-  For  mali- 
ing  to  injure  the  said  plaintiff  in  his  good  name,  fame,  and  credit,  and  to  p'J^^^g 
Mng  him  into  public  scandal,  infamy,  and  disgrace,  and  to  vex,  harass,  a  searoh 
ttid  injure  the  said  plaintiff  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {venue}  wentp^*™°^ 
■id  appeared  before  one  H.  M.  esq.  then  and  there  being  one  of  the  jus-  ^^  ^^^ 
tices  of  our  lord  the  now  king,  assigned  to  keep  the  peace  of  our  said  lord  tirs  house 

to  be 

.  (k).  An  eetlon  on  the  case  lies  for  maU-     none  snoh  Are  found,  1  T.  R.  685,  n.  ;  1  P.  ^  (^r  stolen 
*>o«A7  obtaming  and  exeonttng  a  warrant  to     R.  07  ;  2  Chit  Rep.  804.  gogas  tk), 

■Mnh  a  house  for  smuggled  goods,  where 

Vol  n.  58 
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n»  iuu-  ^)^Q  Junfr^  in  and  for  the  oonnty  of  M.  and  also  to  hear  and  detemdne  4k 
nmmom.  ^^^  felonies,  trespasses,  and  other  misdemeanors,  committed  in  the 


county,  and  then  and  there  falsely  and  maliciously,  and  without  any 
sonable  or  probable  cause  whatsoever,  made  a  complaint  before  the  siii 
H.  M.  esq.  so  being  such  justice  as  aforesaid,  as  follows,  that  is  to  s^^ 
that  there  had  been  lately  feloniously  stolen,  taken,  and  carried  away,  i 
the  said  county,  nine  paper  patterns,  the  goods  and  chattels  of  the  saii 
defendant,  and  that  the  said  defendant  had  cause  to  suspect  and  belieii% 
and  did  suspect  and  believe  that  the  said  goods  and  chattels,  or  some  put 
thereof,  were  then  knowingly  concealed  in  the  house  or  apartments  of  a 
num  named  L.  (meaning  the  said  plaintiff )  situated  at,  ^c. ;  and  upoa 
such  complaint  be  the  said  defendant  falsely  and  maliciously,  and  withoit 
any  reasonable  or  probable  cause  whatsoever,  caused  and  procured  tkb 
said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  make  and  grant  Ui 
certain  warrant  undjBr  his  hand  and  seal,  bearing  date  the  day  and  year 
aforesaid,  and  directed  to  all  constables,  and  otiiers  his  majesty's  offioen 
of  the  peace  for  the  said  county,  whom  it  might  concern,  whereby,  after 
reciting  that  complaint,  upon  oath  had  been  made  that  day  unto  him  the 
said  H.  M.  by  the  said  defendant,  that  there  had  been  .then  lately  felooh 
ously  stolen,  taken,  -and  carried  away,  in  the  said  county,  nine  pap^  pat- 
terns, the  goods  and  chattels  of  the  said  defendant,  and  that  there  wai 
just  cause  to  suspect  the  said  stolen  goods  were  tiien  knowingly  concealed 
in  the  house  or  apartments  of  a  man  named  L.  (meaning  the  said  ^aiB* 
tiff)  at,  Ac.  the  said  H.  M.  required  such  officers  and  constables,  to  whoa 
the  said  warrant  was  directed  as  aforesaid,  forthwith  to  make  diligent  seardi 
in  the  day  time  in  the  said  house  or  apartments  for  the  said  stolen  goods, 
and  if  they  shou^  find  the  same  or  any  part  thereof,  that  they  should  then 
secure  the  said  stolen  goods,  and  bring  the  person  or  persons,  in  whose 
custody  they  should  find  the  same,  before  the  said  H.  M.  or  some  other 
of  his  majesty's  justices  of  the  peace  for  the  said  county,  to  be  examined 
and  dealt  with  according  to  law.  By  virtue  and  under  color  of  whi(& 
said  warrant,  and  by  pretext  of  the  execution  thereof,  the  said  defendant, 
together  with  one  W.  B.  then  being  one  of  his  majesty's  officers  of  th€ 
peace  for  the  said  county,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, without  any  reasonable  or  probable  cause  whatsoever,  and  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiff,  entered  thti 
dwelling-house  of  the  said  plaintiff,  situated  at,  &c.  and  continued  therein 
for  a  long  space  of  time,  to  wit,  for  the  space  of  {two]  hours,  and  during 
that  time  then  and  there  searched  and  ransacked  the  said  dwelling-hoase, 
and  the  rooms  and  apartments  thereof,  and  also  the  closets,  drawers,  desks, 
and  boxes  of  the  said  plaintiff  and  his  family  in  the  said  dwelling-house, 
and  flung,  tossed,  and  tumbled  about  the  books,  paper,  furniture,  and  wea^ 
ing  apparel  therein,  and  oth^r  the  contents  thereof,  and  thereby  dniing 
that  time  then  and  there  disturbed  and  disquieted  the  said  plaintiff  in  tiie 
possession  of  his  said  dwelling-house ;  and  the  said  plaintiff  in  fact  saith, 
that  neither  the  nine  paper  patterns,  or  any  goods  and  chattels  of  the  said 
defendant,  feloniously  stolen,  were  found  in  the  said  dwelling4iouse,  upon 
such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such  goods  and 
chattels  therein  before,  at  the  t^ne  of  the  said  complaint,  or  at  any  other 
time  whatever,  nor  had  the  said  defendant  any  reasonable  or  probable 
cause  whatever  for  making  the  said  complaint,  or  causing  the  said  warrant 
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be  issued  or  executed  as  aforesaid ;  and  the  said  plaintiff  saith,  that  the  'o» 
defendant  did  not  further  prosecute  his  said  complaint,  but  deserted  ^J^j^^^ 
abandoned  the  same,  and  the  said  complaint  wholly  ended  and  deter- 
I,  to  wit,  at,  &c.  (j^enue)  ^foresaid.  And  whereas  also  the  said  de- 
idant,  farther  contriving  and  intending  as  aforesaid  heretofore,  to  wit, 
Ac.  aforesaid,  at/  &c,  {ventie)  aforesaid,  went  and  appeared  Ix^fore 
said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  and  then  and  there 
^7  and  maliciously,  and  without  any  reasonable  or  probable  cause,  be- 
the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  wit,  at  West- 
er aforesud :  in  the  county  aforesaid,  charged  the  said  plaintiff  with 
)wiiigly  concealing  in  his  house,  or  apartments,  nine  paper  patterns,  the 
and  chattels  of  .the  Siaid  defendant,  the  same  haying  been,  as  the 
defendant  then  and  there  alleged,  before  then  feloniously  stolen,  tar 
I,  and  carried  away,  the  said  defendant  falsely  and  maliciously,  and 
lont  any  reasonable  or  probable  cause  whatsoever  caused  the  said  H. 
esq.  so  being  such  justice  aforesaid,  to  make  and  grant  his  certain  war- 
it,  under  his  hand  and  seal,  for  the  searching  of  the  said  house  or 
lents  of  the  said  plaintiff,  in  order  to  find  the  nine  paper  patterns  so  ' 
to  have  been  feloniously  stolen.*  By  virtue  and  under  color  of 
:h  said  last-mentioned  warrant,  and  by  pretext  of  the  execution  there- 
ithe  said  defendant,  together  with  one  W.  B.  then  being  one  of  his  mar 
r's  officers  of  the  peace  for  the  said  county,  afterwards,  to  wit,  on  the 
and  year  aforesaid,  without  any  reasonable  or  probable  cause  whatev- 
and  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
entered  the  dwelling-house  of  the  said  plaintiff,  situated,  Ac,  afore- 
and  continued  therein  for  a  long  space  of  time,  to  wit,  for  the  space 
[two]  hours,  and  during  that  time  then  and  there  searched  and  ransack- 
Itiie  said  dwelling-house,  and  the  rooms  and  apartments  thereof,  and  al- 
ffte  closets,  drawers,  desks,  and  boxes  of  the  said  plaintiff  and  his  fami- 
inihe  said  dwelling-house,  and  flung,  tossed,  and  tumbled  about  the 
'  ly  paper,  furniture,  and  wearing  apparel  therein,  and  other  the  coii- 
thereof,  and  also  during  all  that  time  then  and  there  disturbed  and 
pieted  the  said  plaintiff  in  the  possession  of  the  said  dwelling-house ; 
the  said  plaintiff  in  fact  saith,  that  neither  the  said  nine  paper  pat- 
s,  nor  any  goods  or  chattels  of  the  said  defendant,  or  of  any  other 
which  had  been  feloniously  stolen,  were  found  in  the  said  dwelling- 
>,  upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any 
goods  and  chattels. therein,  before  or  at  the  time  of  the  said  com- 
it,  or  at  any  time  whatever,  nor  had  the  said  defdndaut  any  reasonable 
>bable  cause  for  making  the  said  last-mentioned  charge,  or  causing 
said  warrant  to  b&  issued  or  executed  as  aforesaid ;  and  the  said  plain- 
saith,  that  the  said  defendant  did  not  further  prosecute  his  said  charge, 
'deserted  and  abandoned  the  same,  and  the  said  complaint  has  wholly 
and  determined,  to  ..wit,  at,  Ao.  (^venue)  aforesaid.  By  means  of 
$h  said  several  premises,  he  the  said  plaintiff  has  been,  and  is  greatly 
ired  in  his  said  credit  and  reputation,  and  brought  into  public  scandal, 
17  and  disgrace,  with  and  amongst  his  neighbors,  and  other  good  and 
17  subjects  of  this  kingdom,  and  divers  of  those  neighbors  and  sub- 
J,  to  whom  his  innocence  in  the  premises  was  unknown,  have,  on  oc- 
>n  of  the  premises,  suspected  and  believed,  and  still  do  suspect  and 
&^e  that  the  said  plaintiff  hath  been,  and  is  guilty  of  the  said  offence 
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by  the  said  defendant  imputed  to  his  charge,  and  also  the  said  pLainfil 
hathf  by  means  of  the  premises,  suffered  great  anxiety  and  pain  of  hoig 
and  mind,  and  hath  been  otherwise  greatly  injured  in  his  character,  crett|l 
reputation,  and  circumstances,  to  wit,  at,  &g.  {venue)  aforesaid. 

[Inducement  cf  gvod  character,  SfC.  and  that  plaintiff  had  not  beengut 
ty  of  perjury,  and  of  defendant's  malicious  intention,  similar  to  the  prect^ 
dent,  ante,  G06,  7,  to  the  asterisk,  and  then  proceed  as  follows  .*] — ^To  wil^ 

on  the day  of in  the year  of  the  reign  of  our  lord  the  now 

king,  at  the  general  session  (m)  of  oyer  and  terminer  of  our  said  lordllis 

king,  holden  in  and  for  the  county  of at  the  sessions-house  for  tba 

said  county,  before  E.  F.,  G.  H.,  I.  K.  and  L.  M.  esquires  (n\  and  odieii 
their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  near  and  de- 
termine divers  felonies,  trespasses,  and  other  misdemeanors  committed 
"M^within  the  said  county,  the  defendant  falsely  and  maliciously,  and  witii* 
out  any  reasonable  or  probable  cause  whatsoever,  indicted  (o)  and  caused 
and  procured  to  be  indicted,  the  said  plaintiff,  by  the  name  of  A.  B.  late 

of  the  parish  of in  the*  county  of (or  that,  4c. — [here  stats 

the  substance  or  material  parts  of  the  indictment,  and  tlun  proceed  asfei- 
lows  :] — which  said  indictment,  our  said  lord  the  king  afterwards,  for  cer- 
tain reasons  caused  to  be  brought  before  him,  to  be.  determined  according 
to  the  law  and  custom  of  England.  And  the  said  plaintiff  further  says, 
that  the  said  defendant  afterwards,  falsely  and  maliciously  {q)  and  with- 
out any  reasonable  or  probable  cause  prosecuted,  and  caused  to  be  pro^- 
cuted,  the  said  indictment  against  the  said  plaintiff,  until  the  said  plaintiff; 


(/)  See  the  Tarioos  ibnns  in  8  Wentw.  In- 
dex, XT.  to  xxl  Heme,  88;  Morg.  410,  859; 
Plead.  A.  222;  and  the  notes  to  the  precedent, 
ante,  607.  See  a  precedent  fbr  maliciously  in- 
dicting plaintiff's  wiih  at  Hick's  Hall,  where 
■he  was  aoquitted,  2  Rich.  C.  P.  168.  And 
•ee  a  preoedent  where  the  biU  was  returned 
not  Ibund,  5  Taunt  187;  1  Marsh.  12;  8 
Wentw.  844.  The  proceedings  in  the  original 
prosecution  are  to  be  described  as  in  the  record 
of  acquittal,  a  copj  of  which  must  be  pro- 
duced on  the  trial  of  the  action,  if  the  former 
prosecution  were  fbr  a  fblonj,  but  not  when  it 
was  for  a  misdemeanor,  1  Bl.  Rep.  886;  1  T. 
B.  518.  Therefore,  if  the  court  will  not  in  the 
former  case  grant  a  copy  of  the  record,  no  ac- 
tion for  a  malicious  prosecution  can  be  sup- 
S>rted.  1  Chit  Crim.  Law,  885,  &c.  In  10 
.  k  Ores.  70,  it  was  made  a  question,  but  not 
decided,  whether  a  person  aoquitted  of  felony 
has  a  right  to  have  a  oopy  of  the  record  of  his 
aoqoiital.  This  acti6n  is  supportable,  thoush 
the  indictment  was  bad,  5  B.  &  A.  684;  1  v. 
k  R.  97,  S.  C. ;  4  T.  a  427.  See  the  requi- 
Btes  neoessary  to  sustain  this  action  in  Willes* 
Bep.  580,  n.  a.;  2  Bla.  Com.  by  Chitty,  126, 
notesw  The  plaintiff  must  show  express  mal- 
ice, or  the  absence  of  aU  probable  cause,  9  Ikst, 
861;  1  Marsh.  12  ;  5  Taunt  187,  S.  C;  1 
Marsh.  220;  See  ante,  601  &  608. 
(fli)  This  statement  is  to  aocord  with  the 


caption,  or  style  of  the  particular  w&BasmE^  sad 
with  the  record  of  acquittal.  In  2  Bla.  Bepu 
1050,  a  declaration  for  malicionaly  indicting  at 
the  general  quarter  sessions,  instead  of  the 
genml  session,  was  held  sufficient,  beeauae  the 
indictment  was  cognizable  at  both  sessiona,  set 

8  D.  &  R.  226;  4  B.  &  A.  435.  After  v«diel 
it  is  no  objection  to  the  description  of  the  oomt 
in  which  the  indictment  was  fonnd,  that  tht 
names  of  the  justices  before  whom  the  seasiofi 
of  oyer  and  terminer  is  held  are  not  set  out, 
1  D.  &  IL  266;  5  B.  &  A.  634,  &  C.  What 
are  not  yariances,  see  Cro.  Jac  82;  Y^t.  46; 

9  £ast,  157.  It  should  appear  by  the  declara- 
tion that  the  court  before  which  the  charge  wai 
preforred,  had -authority  to  determine  it,  XI 
Ibid. 

(n)  The  allegation  of  the  appotntment  of 
the  justices  by  liters  patent  is  unneoesaaiy, 
and  is  better  omitted,  2  lUofa.  0.  P.  158L 
•  (o)  This  is  the  usual  allegation,  2  Burr.  9d& 
Where  the  jury  have  thrown  out  the  bill,  the 
declaration  should  describe  the  proeecutkm  as 
«'  a  bill,"  jtnd  not  as  "  an  indictment,"  1  SaJk. 
876 ;  Com  Big.  Indictment,  B . ;  8  Wentw.  34C; 
5  Taunt  187. 

ip)  IS  there  was  no  removal,  see  2  Badi.  CL 
P.  159. 

(9)  Malioe  mnat  be  proved,  9  Sui,  861. 
Ante,  600,  601. 
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itoirards,  to  wit,  at  the  sittings  at  nisi  pHus  (r},  holden  an next  >ob  mau- 

Ufier  the  end  of  the  term  of ,  in  the  — —  (s)  year  of  the  rei^n  of^^^ 


^  $aid  lord  the  now  king^  before  Charles  Lord  Tenterden,  chitjf  justice 
of  oar  said  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 
/ok  Henry  Abbott,  esquire,  being  associated  unto  the  said  chief  justice, 
rding  to  the  form  bf  the  statute  in  such  case  made  and  provided,  was 
dae  maaner,  and  by  due  cours^  of  law,  acquitted  of  the  said .  premises 
the  s!iid  indictment,  charged  upon  him  by  a  jury  of  the  said  county  of 
ddlesex  (0  ;  and  whereupon,  it  was  afterwards,  to  witj  in  [fifteen]  Jadpueat 
from  the  ^^  day  of  St.  Martin^  in  Michaelmas  Term  (w),  in  the  thereon. 
year  of  the  ^reign  aforesaid^  considered  (w^  and  adjudged  by  the  [  *614  ] 
H  of  our  said  lord  the  king,  before  the  king  himself,  the  same  court 
and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex, 
the  said  plaintiB*  should  depart  thence  without  day  in  that  behalf^and 
said  plaintifif  was  and  is  'duly  discharged  of  and  from  the  premises  in 
said  indictment  specified ;  as  by  the  record  and  proceedings  thereof, 
lining  in  the  said  court  of  our  said  lord  the  king  himself,  at  Westmin- 
aforesaid,  appears.  By  means  whereof,  &c. — [State  the  damuge^ 
(ude^  611,  612  and  any  other  damage,  which  the  plaintiff  has  sustainr 
and  conclude  as  ante,  596.     A  general  count  as  follows  may  be  add- 


,And  whereas  also  afterwards,  to  wit,  on,  &c.  at  a. general  session  of  S®^'^^^^ 
and  terminer  of  our  said  lord  the  king,  holden  in  and  for  the  county  t?^^****" 
—  at  the  session-house  in  and  for  the  said  county,  before  E.  F.  &g.  indiotme&t 
prires,  {naming  the  justices  as  in  the  caption  of  indictment ^^  and  others  more  short- 
fellows,  justices  of  our  said  lord  the  king,  assigned  to  hear  and  de-  ^^  ^*^' 
line  divers  felonies,  trespasses,  and  other  misdemeanors  committed 
lin  the  said  county,  the  said  defendant  falsely  and  maliciously,  and 
it  any  reasonable  or  probable  cause  whatsoever,  indicted,  and  caused 
procured  to  be  indicted,  the  said  plaintiff,  for,  [wilful  and  corrupt  per- 
r]  which,  Ac. — [Proceed^  and  conclude  as  in  the  first  count,} 


for  that  whereas,  heretofore,  to  wit,  at,  (z)  the  general  quarter  sessions 

fte  peace  of  our  lord  the  king,  holden  for  the  county  of at  [the 

""dhall,  in  King  Street,  Westminster,]  in  the  said  county,  on,  <fec.  to  the 
year  of  the  reign  of  our  lord  the  now  king,  before  [W.  M.,  A.  C, 
esqnires,]  and  others  their  fellows,  justices  of  our  said  lord  the  king, 


f)  If  stated  that  the  acquittal  was  <*in  the 

'  ef  iffu  lord  the  king,  befi>re  the  king 

"    when  it  was  at  nisi  prius,  the  vari- 

w<mkl  be  flktaL    See   11   East,  508;   2 

198,  mhsn  see  the  law  as  to  variances 

i;  sad  see  9  East,  157;  1  T.  R.  286; 

C.2. 

This  day  should  oorxespond  with  the 
of  acquittil.    When  a  variance  is  fatal, 
when  not,  see  4  T.  R.  500,  560;  Willes, 
l\  9  East,  157. 

As  to  this  aUegafcion,  see  Cro.  Oar.  815, 
Herne,  89. 
y)  This  also  mnat  agree  with  the  reoord, 
*  T.  R.  690,  560. 
[(•)  It  IB  sufficient  to  state  that  the  plaintiff 
^ aequittcd  by  a  jury',  WiUes,  517;  11  East, 


518, 14. 

(x)  That  this  will  suffice,  and  at  all  events 
after  verdict,  see  1  D.  &  R.  266;  5  B.  &  Aid. 
684,  S.  C.       . 

(y)  See  the  requisites  necessary  to  sustain 
this  action,  in  Wilke*  Rep.  520,  n.  (a);  and 
in  the  notes  to  the  precedents,  ante,  606,  7,  8. 
It  is  not  sufficient  to  support  the  action,  to  show 
that  the  defendant  was  guilty  of  the  first  as- 
sault, Peake's  Rep.  185.  If  the  defendant 
caused  the  plaintiff  to  be  apprehended  before 
indio^ent  prefinred,  by  a  justice's  warrant, 
the  first  count  wiU  begin  as  ante,  607. 

(z)  The  caption  of. the  sessions  at  which  the 
in<Uotment  was  preferred  must  be  accurately 
stated;  see  aote,  612,  n. 


For  mali- 
ciously in- 
dicting 
plaintiff  Ibr 
an  assault, 
at  the 
Qiiildhall 
Sessions,  at 
which  he 
was  acquit- 
ted (if). 
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lOEMAxj.  assigned  to  J^eep  the  peace  in  the  connty  aforesaid,  and  also  to  hear  ai 
^!^!^^y"  determine  divers  felonies,  trespasses,  and  other  misdemeanors  committed] 
that  county,  that  session  of  the  peace  was  adjourned  by  the  aforesaid  ji 
tices  of  our  said  lord  the  king  above  named,  and  others  their  fellows  afc 

said,  unto  the day  of  the  same  month  of at  the  hour  of 

in  the  forenoon  of  the  same  day,  to  be  holden  at  [the  session-house 
Olerkenwell  Green],  in  and  for  the  said  county.     And  whereas  also 
said  defendant,  contriving  and  maliciously  intending  to  injure  the 
plaintiff,  and  to  cause  him  to  be  imprisoned,  and  kept  and  detained  in 
son,  afid  to  put  him  to  great  charges  and  expense  of  his  monies,  and 
vex,  harass,  and  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaint 
^         heretofore,  to  wit,  at  the  same  session  of  the  peace,  being  holden  by 
joumment  aforesaid,  at  the  session-house  aforesaid,  in  and  for  the 
county,  on,  Ac.  aforesaid,  before  the  said  justices  of  our  said  lord  the' 
and  others  their  fellows  aforesaid,  he  the  said  defendant  falsely  and 
[  ♦BIS  ]  ciously,  and.  ♦without  any  reasonable  or  probable  cause  whatsoever, 
dieted  and  caused  and  procured  to  be  indicted  (a),  one  I.  H.  and 
said  plaintiff,  by  the  names  and  additions,  of,  Ac.  for  that  [here  state 
substance  of^  or  if  the  indictment  be  very  shorty  set  it  ov£]  [the  said  I. 
and  plaintiff  on,  Ac.  in  the  year  aforesaid,  with  force  and  arms,  at 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  him  the  said  ~ 
ant,  in  the  peace  of  God  and  our  said  lord  the  king  then  and  there 
did  make  an  assault,  and  the  said  defendant  did  then  and  there 
wound,  and  ill  treat,  and  other  wrongs  to  the  said   defendant  then  i 
there  did,  to  the  great  damage  of  the  said  defendant,  and  against  the 
of  our  said  lord  the  king,  his  crown  and  dignity :]  and  the  said  ph 
further  says,  that  the  said  defendant  falsely  and  maliciously,  and  wil 
any  reasonable  or  probable  cause  whatsoever,  prosecuted,  and  caused 
procured  to  be  prosecuted,  the  said  indictment  against  the  said  I.  H. 
plaintiff,  to  wit,  at,  Ac.  (venue)  aforesaid,  until  the  said  plaintiff 
terwards,  to  wit,  at  the  then  next  general  session  of  the  peace  of  our 
lord  the  king,  holden  in  and  for  the  said  county  of  Middlesex,  at 
sion-house  for  the  said  county,  on,  Ac.  (b)  in  the  yiear  aforesaid, 
W.  M.  Ac.  esquire,  and  others  their  fellows,  justices  of  our  said 
king,  assigned  to  keep  the  peace  in  the  county  aforesaid,  and  also 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanors 
mitted  in  thie  same  county,  wa^  in  due  manner,   and  according  to^ 
course  of  law,  by  a  jury  of  the  said  county,  acquitted  (c)  of  the  pi 
in  the  said  indictment  charged  upon  him  the  said  plaintiff  in  manner 
said,  whereupon  it  was  then  and  there  considered  in  and  by  the  said 
that  the  said  plaintiff  of  the  premises  in  the  said  indictment 
^  should  be  discharged,  and  should  go  without  day,  as  by  the  record. 

Eroceedings  thereof,  remaining  in  the  said  court,  reference  being  th< 
ad,  will  more  fully  appear.     By  means  of  which  said  premises,  b0^ 
[  ♦616  ]  said  plaintiff  hath  ♦been  forced  and  obliged  to  undergo  and  hath 


the 


lord 


(d)  See  ante,  618,  n.  (o). 

(6)  It  must  appear  that  the  plaintiff  wbb 
acquitted  upon  the  prosecution  before  the  Ibtion 
brought;  but  the  daj  of  the  acquittal  is  not 
mfttcri^xli  and  though  it  Taiy  ftcm  the  record, 
t}ie  declaration  wiU  be  sufficient,  9  East,  157; 


Ante,  612,  note. 

(c)  It  is  sufficient  to  taT  geneval^, 
plaintiff  was  acquitted,  and  it  need  not  bil 
that  he  was  acquuUihu  t «fi,  ardipn 
YelT.  161. 
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),  many  great  trouble  and  labors  both  of  body  and  min^,  and  to  lay 
and  expend  divers  large  sums  of  money,  in  the  whole  amounting  to  a  ^^^ 

snm  of  money,  to  wit,  to  the  sum  of  £ —  in  and  about  the  defend* 
himself  in  the  premises,  and  the  manifestation  of  his  innocence  there- 
^and  hath  been  imprisoned,  and  kept  and  detained  in  prison,  for  a  great 

th  of  time,  to  wit,  for  the  space  of days ;  and  the  said  plaintiff 

also,  by  means  of  the  premises,  greatly  hindered  and  prevented  from 
iting  his  necessaiy  and  lawful  affairs  and  business,  for  divers  long 
of  time,  and  hath  been  and  is  otherwise  greatly  injured  and  dann 
I,  and  very  much  impoverished,  to  wit,  at,  &c  (^venae)  aforesaid. 
{Addtke  following  count.] 


oBOond 
oaant» 
ting  the 
count,  in- 
dictment, 
And  pro- 
ceedings, 
wittTless 
purtiou- 

kritj(i)- 


rind  whereas  also  the  said  defendant,  further  contriving  and  intending 
laforesaid,  heretofore,  to  wit,  on,  &c#  in  the  year  aforesaid,  at  the 

quarter  sessions  of  the  peace  of  our  said  lord  the  king,  holden  by 
Lent  on  the  day  and  year  last  aforesaid,  at  the  sessipns-house  on 
[enwell  Green,  in  and  for  the  said  county  ,of  Middlesex,  before  cer- 
then  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of 
said  lord  the  king  in  the  said  county  of  Middlesex,  and  also  to  hear 
determine  divers  felonies,  trespasses,  and  misdemeanors  committed  in 
i8amecoanty,  he  the  said  defendant  falsely,  maliciously,  and  without 
reasonable  or  probable  cause  whatsoever,  indicted,  and  caused  and 
to  be  indicted,  the  said  plaintiff,  together  with  the  said  I.  H.  [for 
the  said  I.  H.  and  A.  B.  on,  <&c.  in  the  year  aforesaid,  with  force  and 
t,  at,  Ac.  (venue)  in  and  upon  him  the  said  defendant,  in  the  peace  of 
and  our  said  lord  the  king  then  and  there  being,  did  make  an  assault, 
iihe  said  defendant  then  and  there  did  beat,  wound,  and  ill  treat,  and 
wrongs  to  the  said  defendant  then  and  there  did,  to  the  great  damage 
ftesaid  defendant,  and  against  the  peace  of  our  said  lord  the  king,  his 
and  dignity  (e)  ;  and  the  said  plaintiff  further  says,  that  the  said 
idant,  further  ^contriving  and  intending  as  aforesaid,  falsely  and  mali-  [  *617  ] 
I7  and  without  any  reasonable  or  probable  cause  whatsoever,  prose- 
and  caused  a&d  procured  to  be  prosecuted,  the  said  last-mentioned 
letmeait  against  the  said  I.  H.  and  plaintiff,  to  wit,  at,  <t;c.  (venue) 
dd,  until  the  said  plaintiff,  afterwards,  to  wit,  at  the  then  next  gene- 
fiessions  of  the  peace  of  our  lord  the  king,  holden  in  and  for  the  said 
tf  of  Middlesex,  at  the  sessions-house  of  the  said  county,  on,  £c.  in 
year  aforesaid,  before  certain  then  justices  of  our  said  lord  the 
b  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  the  county 
lid,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
misdemeanors  committed  in  the  same  county,  was  in  due  manner, 
according  to  the  due  course  of  law,  by  a  jury  of  the  said  county,  ao-^ 
of  the  premises  in  the  said  indictment  charged  upon  the  said  plain- 
as  aforesaid,  to  wit,  at,  Ac.  (yenue)  aforesaid.  By  means  of  which 
^last-mentioned  premises,  the  said  plaintiff  hath  been  forced  and  ob- 
'  to  undergo,  and  hath  undergone,  many  great  hardships,  troubles,  and 
},both  of  body  and  mind,  and  hath  been  forced  and  obliged  to  pay. 


t)  8m1  B.  ft  R.  266;    6  B.  &  B.  684. 
^614. 

0  Or,  if  finr  ft  lUonj,  ny,  M  the  fltct  may 

nr  1^7,  (to  wit,)  ibr  feloniously  steal- 


ing,  taking,  and  canying  away  the  said  goode 
and  chattels  in  the  said  first  oount  mentioned," 
or  state  the  charge  shortly,  as  in  the  seooad 
count,  ante,  614^ 
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^^        laj  oat,  and  .expend,  and  hath  mmeoeflsarily  paid,  laid  ont  and  BxpeaiuL, 
^"^^  "^  divers  large  sams  of  monej,  amounting  in  the  irhole  to  a  large  sam  m 


money,  to  wit,  the  sum  of  £ —  in  and  abont  the  defending  himself  in 
gaid  last-mentioned  premises,  and  the  manifestation  of  his  innocence  thef«» 
in ;  and  the  said  plaintiff  hath,  bj  means  of  the  same  premises, 
greatly  hindered  and  prevented  from  transacting  his  lawful  affinirs 
business,  for  divers  long  spaces  of  time,  and  hath  been  and  is  o  ~ 
very  much  injured  and  damnified,  and  greatly  impoverished,  to  wit,  Kl^ 
kc.  (vemi€)  aforesaid  (/)  to  the  damage,  ftc— [  Concbuion  of  the  ded^ 
ration  as  anUj  596.] 

r  *618  1  ^o^  ^^  whereas  the  said  plaintiff  before  and  at  the  time  of  saoing  fisrtk 
For  mAli-  ^^  commission  of  bankruptcy  hereinafter  ^ext  mentioned,  had  not 
eioutly  so-  mitted  any  act  or  acts  of  bankruptcy  whatsoever,  nor  was  in  any 
ing  out  ft  subject  or  liable  to  have  a  commis8i5n  of  bankruptcy  issued  forth 
SuakT^  him,  but  was  in  great  regard,  reputation,  and  credit  amongst  all 
Tuptcj  trading  and  dealing  with  him,  to  wit,  at,  ioc.  (venue^ :  yet  the  said  d^ 
^^'^  fendant  well  knowing  the  premises,  but  falsely,  wickedly,  and  maliciously 
under  Contriving  and  intending  to  injure,  aggrieve  and  oppress  the  said  plaintiff 
which  his  and  to  bring  him  into  great  disgrace  with  and  amongst  all  his  friends, 
P^  ^^  neighbors,  and  acquaintances,  and  other  good  and  worthy  subjects  of  this 
which^aa  realm,  and  to  put  him  the  said  plaintiff  to  great  expense  of  his  monies 
afterwards  and  falsely  and  maliciously  to  cause  -  and  procure  the  said  plaintiff  to  be 
^P^"^^  declared  and  adjudged  a  bankrupt,  and  to  impoverish  and  wholly  una 
him,  heretofore,  to  wit,  on,  <fec.  {date  of  commission)  at,  Ac  {venme) 
under  pretence  that  the  said  plaintiff  was  indebted  to  the  said  defendant 
iu  the  sum  of  £ —  and  had  become  a  bankrupt  within  the  intent  and 
meaning  of  the  Statute  made  and  then  in  force  concerning  bankmpte, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  sued  and  prosecuted,  and  procured  to  be  sued  and  prosecut- 
ed (A),  a  certain  commission  of  bankruptcy  of  our  said  lord  the  king,  seal- 
ed with  the  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster  the  same  day  and  year  aforesaid,  against  the 
said  plaintiff  directed  to,  &c.  (t)  whereby  after  reciting  that  our  said  lord 
the  lung  had  been  informed  that  the  said  plaintiff,  being  a  trader  accord- 
ing to  the  provisions  of  an  act  passed  in  the  6th  year  of  the  reign  of  our 
said  lord  the  king,  intituled,  *^  An  Act  to  amend  the  Laws  relating  to 

Bankrupts,"  about since,  had  become  a  bankrupt  within  the  intent 

and  meaning  of  the  said  Statute,  to  the  intent  to  defraud  and  hinder  tdie 


(y). 


(  ^)  If  the  defendant  TerbaUj  slandered  the 
plnintHf,  independently  of  the  proeebntion, 
0011  nts  for  the  words  when  actionable  may  be 
added. 

(a)  See  other  forms  in  8  Wentw.  813;  Morg. 
Pre.  406;  2Wila.  145;  1  Bla.  Rep  427.  From 
2  Wils.  888,  4,  5,  6,  it  seems  that  an  aetion  is 
sustainable,  though  the  commission  has  not 
been  saperaeded,  if  the  party  is  not  liable  to 
the  bankrupt  laws;  but  see  7  Tkunt  899.  As 
to  these  actions  in  general,  see  1  Salk.  14;  1 
B.  k  P.  206;  1  Saond.  288,  9.  It  is  not  neo- 
essary  to  aver  that  the  plaintiff  had  not  oom^ 
mitted  an  aet  of  bankruptcy,  2  Wils.  146, 14J. 
As  to.  the  eridence,  see  8  Camp.  68,  60.    1 


Bam.  &  Adolph.  128.  As  to  what  eoodnaive 
proof  of  malioe,  see  1  Swanst  28.  See  a  t>ra 
of  special  plea  to  an  action  of  this  natare,  stat- 
ing the  bankruptcy,' ac  2  B.  &  a  908;  4  D. 
k  K.  579,  S.  C. 

{h)  It  must  not  be  stated  that  the  eoosmb-. 
sion  issued  out  of  the  Court  of  Chanoeiy,  S 
Camp.  58;  1  Taunt  71.  The  statement  of  the 
commission  and  other  proceedings  abouM  be 
examined  with  the  originals. 

(t)  The  names  of  tiie  commJwnonegB.     8es 
the  direction  of  the  oommisBon,  aikl 
thsMwith  throochrat 
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defatdaat,  and  others  his  creditors,  of  their  jast  debts  and  duties  to  vob  kau* 
duo  and  'owing,  an^  our  said  sovereign  lord  the  king,  minding  the  ^iJJJJJl^ 
execution  of  the  said  Statute,  upon  trust  of  the  wisdom,  fidelity,  dili- 
)j  and  provident  circumspection  which  our  said  lord  the  king  had 

jived  in  the  said ^commissioner's  names']  did,  by  his  commission 

ler  the  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
id,  bearing  date,  on,  &o.  at,  &c.  name,  assign,  appoint,  constitute,  and 
un,  the  said,  &c.  [the  commissioners]  his  special  commissioners,  there- 
giving  fall  power  and  authority  to  them,  four  or  three  of  them,  to  pro- 
according  to  the  said  Statute,  and  take  such  order  and  direction  with 
body  of  the  said  bankrupt,  ad  also  with  all  his  lands,  tenements,  and 
litaments,  did,  within  this  realm  and  abroad,  as  well  copy,  or  customa- 
hold  as  freehold,  which  he  had  in  his  own  right  before  he  became  a 
ipt,  as  also  with  all  such  interest  in  any  such  lands,  tenements,  and 
litaments,  as  the  said  bankrupt  might  lawfully  depart  with  all,  and 
all  his  money,  fees,  offices,  annuities,  goods,  chattels,  wares,  mer- 
idizes/and  debts,  wheresoever  they  might  be  found  or  known,  and  to 
sale  thereof,  or  otherwise  order  the  same  for  satisfaction  and  pay- 
it  of  the  creditors  of  the  said  bankrupt,  and  to  do  and  execute  all  and 
thing  and  things  whatsoever,  towards  and  for  all  other  intents  and 
I,  according  to  the  ordinance  and  provision  of  the  said  Statute,        , 
ig  and  commanding  them,  four  or  three  of  them,  to  proceed  to  the 
ition  and  accomplishment  of  the  same  commission,  according  to  the- 
intent  and  meaning  of  the  said  Statute,  will  all  diligence  and  effect, 
snch  proceedings  were  thereupon  had  by  the  said,  Ac.  [names  of  com^ 
^ners]  being  three  of  the  said  commissioners  named  and  authorized 
the  said  commission,  that  afterwards,  to  wit,  on,  Ac.  at,  Ac.  (ye-    • 
t)  the  said  plaintiff,  upon  the  prospcution  of  the  said  defendant,  under 
and  pretence  of  the  said  commission  of  bankruptcy,  was  declared  a 
cnipt,  and  his  goods  and  chattels,  books,  and  effects,  were  thereupon 
and  there  seized  and  taken  from  him  ;  and  the  said  plaintiff  further 
that  the  said  conmiissiou  of  bankruptcy  afterwards,  to  wit,  on,  Ac. 
|4c.  (venue}  was  duly  superseded  (Ac).     And  the  said  plaintiff  further 
I,  that  by  means  of  the  suing  out  and  prosecuting  of  the  said  commis- 
of  bankruptcy  by  the  said  defendant  against  the  said  plaintiff  as 
lid,  and  the  several  proceedings  had  thereon  before  the  same  could 
ijnpersedcd  *as  aforesaid,  the  said  plaintiff  was  greatly  injured  in  his  [  ♦620  ] 
It  and  i*eputation  with,  and  amongst  all  his  neighbors  and  acquaintance, 
all  other  his  majesty's  subjects,  to  whom  he  was  in  any  wise  known, 
lost  the  use,  benefit,  and  advantage  of  his  said  goods  and  chattels, 
and .  effects,  so  seized  and  taken  from  him,  and  the  same  were  sold 
disposed  of  under  the  said  commission,  afterwards,  to  wit,  on,  Ac.  at, 
{venue)  aforesaid,  for  much  less  than  the  same  were  really  worth,  to  wit, 
ke  value  or  price  of  £ —  being  £ —  less  than  the  same  were  then  really 
'  ;  and  the  said  plaintiff  hath  also,  by  means  of  the  premises,  been 
and  obliged  to  lay  out  and  expend,  and  hath  necessarily  laid  out 
expended,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
It  the  applying  for  and  obtaining  a  supersedeas  to  the  said  commission, 

^)  As  to  this  ftTttmient,  see  ante,  617,  note.     It  is  adviaable  to  odd  a  count  omitting  the  aUe- 

VoL.  n.  69 
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To»  luu-  and  the  said  plaindff  hath  be^  and  is,  by  means  of  the  praoises,  wbA 

^^owT"  niined  IB  his  ciremnstances,  to  wit,  at,  Ac.  (t>eitff«)  aforesaid.     [ilcUaosiil 

omUting  the  siatemeni  of  the  supersedeas.']  \ 


o 


1 


foa 

LISIU. 

1.  For  ft  lU 
bel.  tfi^i- 
rectiy  ao- 
ousin^ 
plaintiff  of 
perjury  or 
other  spe- 
cific ofEenoe 
(0. 

[  *621  ] 

General 
indaoement 
of  good 
character. 
And  pf  in- 
nocence of 
the  partica- 
lar  charge. 
General 
consequent 
oesof  good 
character. 


—^^1^  Commencemeni  ana  conclusion  as  asUe,  596]— -For  that  irl 
as  (m)  the  said  plaintiff,  now  is  a  good,  true,  honest,  just,  and  &i 
subject  of  this  realm,  and  as  such  hath  always  behaved  and  condu* 
himself,  and  until  the  committing  of  the  several  grievances  by  the  said 
fendant  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and 
cepted  by  and  amongst  all  his  neighbors,  and  other  good  *aad  w 
subjects  of  this  realm  to  whom  he  was  in  any  wise  known,  to  be  a 
son  of  good  name,  fame,  and  credit,  to  wit,  at,  ^c.  (venue)  ^»). — . 
whereas  also,  the  said  plaintiff  hath  not  ever  been  guilty,  or  until 
time  of  the  committing  of  the  said  several  grievances  by  the  said 
fendant  as  hereinafter  mentioned,  been  suspected  (o)  to  have  be^ 
[fierjury  (p),]  or  any  other  such  crime. — By  means  of  which  said 
mises,  the  said  plaintiff,  before  the  committing  of  the  said  several 
ances  by  the  said  defendant  as  hereinafter  mentioned,  had  deservedly 
tained  the  good  opinion  and  credit  of  all  his  neighbors,  and  other  {, 
and  worthy  subjects  of  thfs  realm,  to  whom  he  was  in  any  wise  known  (^ 
to  wrt,  at,  &c.  {venue)  aforesaid. — [Here  proceed  to  state  the  i 
which  in  a  libel  charging  perjury  y  may  be  as  follows^  mutatis  mutan 


(Z)  See  the  forms  of  declarations  for  libels, 
and  fbr  words  referred  to,  8  Wentw.  Index, 
page  iv.  to  xii.— 2  Rich.  C.  P.  152,  and  the 
ibrms,  post— Kitch.  509 — i  Twmt  85&-~In 
the  first  Yolume  of  this  work,  page  428  to  436, 
will  be  found  a  full  treatise  upon  the  mode  of 
fiwning  a  declaration  ibr  a  lil^l  or  verbal  slan- 
der, which  supersedes  the  necessity  of  inser- 
ting many  of  the  notes  inserted  in  former  edi- 
tions to  the  following  forms. 

{m)  It  is  usual  to  commence  the  declara- 
-tion,  eith^  far  a«  libel  or  Ibr  words,  with  an 
inducement  of  the  plalntifTs  good  character, 
and  of  his  innocence  of  the  crime  imputed  to 
him  by  the  defendant,  (Com.  Dig.  Action  for 
de&mation,  G.  1.)  but  as  these  inducements 
are  not  trayersable,  (see  Styles,  118. — 11  Price, 
286—1  Lev.  297.— 1  M.  &  S.  286,)  they  may 
be  omitted,  and  the  declaration  may  commence 
with  a  statement  of  defendant's  malicious  in- 
tention to  iigure  the  plaintiff.  '  When  the  libel, 
or  slander,  does  not  affect  the  plaintiff  in  his 
noial  character,  but  merely  imputes  to  him 
insolTenojr  or  incapacity  in  the  way  of  his  trade, 
ito.  this  inducement  of  good  character  is  in- 
applicable, and  the  declaration  should  com- 
menoe  with  an  inducement  reqaecting  the  tvade, 

(n)  Th9  venue  is  transitory,  and  the  court 
ivni  not  ohaage  it,  1  T.  E.  571,  and  647,  nn* 


less  the  libel  be  written,  as  ireU  as 
only  in  one  county,  8  T.  R.  806,  66! 
&  P.  188. 

(0)  This  general  aU^ation  is  not 
1  M.  &  S.  286. 

(p)  See  preceding  page,  note  («). 
slander  do  not  amount  to  a  charge  of 
ific  offence,  such  as  per}ui7  or  theft, 
inducement,  instead  of  this  word  in 
should  run  thus :  Of  the  offencee  and 
duct  hereinafter  mentioned  to  have  been 
upon  and  imputed  to  the  eaid  pi 
any  other  such  offences  or  mieoondueiL** 

{q)  This  inducement  also  is  not  trai 
but  it  is  usually  inserted.  When  tbe 
tion  is  for  a  libel,  or  words  afieotiiig  tbsi 
tiff  in  his  profession,  trade,  &c.  thein^ 
respecting  such  profession,  &c. 
cedes  the  above  inducement,  see  lOBnaSf 
Taunt  866.-8  M.  &  &  869,  and 
such  cases,  in  addition  to  the  siatemeat 
plaintiff  *s  good  character  as  above  runs, 
alto  by  reason  <f  the  premises  Oe  sstU 
t^t  in  ike  way  of  his  qforesa:id 
business^  ums  daily  and  honestly 
greai  gains  and  profits  therein,  to  wH^ 
aforesaid,**— S  Mod.  112.— ^Proof  of 
of  the  inducement,  stating  that 
ried  on  two  trades,  suflkes,  S  M.  %  SL 


r' 
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whereas  also,  before  *the  committing  of  the  soTeral  grieTances  bj 

said  defendaat  us  [in  the  first  and  second  {s)  counts]  hereinafter  men- 

\  a  certain  action  had  been  depending  in  the  said  court  of  our  lord  the 

kmg,  before  the  king  himself,  at  Westminster,  in  the  county  of  Mid- 

»  (I),  vherein  one  E.  F.  was  the  plaiptifT,  and  one  O.  H.  was  the 

fendani,  and  which  said  action  had  been  then,  lately  tried  at  the  assizes 

and  for  the  county  of ,  and  on  such*  trial  tRe  said  plaintiff  had 

and  was  examined  on  oath,  and  had  given  his  evidence  as  a  wit- 
for  and  on  the  part  and  behalf  of  the  said  E.  F.  to  wit,  at,  <&c. 
0  aforesaid.] — Yet  the  said  defendant,  weU  knowing  the  premises, 
greatly  envying  the  happy  state  and  condition  of  ^the  said  plaintiff,  and 
iving,  and  wickedly  and  maliciously  (u)  intending  to  injure  the  said 
Ufitiff  in  his  said  good  name,  fame,  aiid  credit,  and  to  bring  him  into 
lie  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neighbors, 
other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to 
eospceted  and  believed  by  those  neighbors  and  subjects,  that  he  the 
"  [daintiff  had  been  and  was  guilty  of  [perjury  (u^),]  and  to  subject 
to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 
rided  against,  and  inflicted  upon  persons  guilty  thereof  (a;),  and  to  vex, 
t,  oppress,  impoverish,  *and  wholly  ruin  the  said  plaintiff  heretofore, 
s^wit,  on,  4c.  {ifS  at,  Ac.  (^venue)'  aforesaid,  *falsely,  wickedly,  and 
diciously  (z)  oQa  compose  (a)  and  publish  (6),  and  can 
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duoement 
that  an  ao- 
tion  had 
been  triedy 
and  plaia 
tiff  exam 
ined  as  a 
witness 

(r). 

Otneral 
statement 
of  defend- 
ant's mali- 
cious in- 
tent 


[  ♦628  ] 


0  Tbs  -Buotaaty'fm  and  nse  of  an  indaoe- 
wOl  be  ibond  treated  of»  ante,  vol.  i.  p. 
In  addition,  it  may  be  observed,  that 
the  words  themselTes  are  such  as  oan 

f  be  ooderstood  in  a  eriminal  sense,  as  when 
ifUntiff  is  directly  charged  with  a  Vuft  or 
fi  Ac  no  inducement  of  any  extrinsic 
!r  is  nq[ujsiie,  5  East,  467,  8.  But,  if  as 
fiw  esse,  the  eharge  be  not  neoessarily 
M18,  the  plain  tiff  must,  by  way  of  intro- 
or  indttoement,  state,  that  some  &ct 
pbtoe  to  which  the  deftndant  alluded, 

1  Id  which  the  innuendoes,  must  afterwards 
This  is  fully  explained,  ante,  vol.    1. 

ind  authorities  th^re  cited.    So  if  the  li- 
'  aetbaable  only  in  respect  of  its  affecting 
'Hitiff  in  his  office,  pr^ssion,  trade,  em- 
it, &c.  an  inducement  must  be   sta- 
^jfcowing  sucKoffice,  &c.    But  where  the 
i«  WOTds,  admit,  or  import  the  flMt  to 
no  inducement  or  averment  of  the  fhcts 
jf  id.    In  a  late  case,  a  count,  after 
iadttoement   that  one  J.  P.   had  become 
Bpt,  sod  that  plaintiff  was  about  to  prove 
[justly  due  under  his  eommission,  charged 
It  with  saying  of  plaintiff,  in  his  tittde 
Imy  stable  keeper,  and  in   a   discourse 
the  matters  before  mentioned,  <^he  is 
prover  under  bankrupteies,"  mean- 
that  the  plaintiff  was  accustomed  to  prove 
.  ttpos  debts  under  commissions :  it  tfbs  held 
^^''liout  a  previous  averment  that'defendant 
been  accustomed  to  employ  the  words  in 
BBs^  7  B'mg.  119.    See  the  mode  of 
the  indnoement,  antsi  vol.  L  420,  and 


cause  and  pro- 

Bae.  Ab.  Slander,  8.  2.  Where  the  induoe- 
ment  is  absolutely  requisite,  fime  and  flctc9 
should  be  steted,  4  T.  R.  590,  660. 

(t)  When  any  of  the  counts  either  ibr  a  li- 
bel or  for  verbal  slander,  or  fbr  matter  libel- 
ous, without  inducement  or  reference  to  any 
extrinsic  matter,  the  above  inducement  should 
be  qualified,  and  confined  merely  to  those  oounto 
which  require  an  inducement. 

(t)  Heme,  187. 

(u)  The  declaration  must  show  a  malieious 
intent  in  the  defendant,  but  it  is  not  necessary 
to  use  the  word  malicioutly  for  the  "word  falti^ 
ly  or  u>ron§faUy  is  sufficient.  1  Sauud.  242 
a.  note  2^1  East.  568.— 1  T.  R.  546.— Com. 
Dig.  Action  ibr  defamation,  Q.  6. 

(w)  Or  if  the  charge  be  not  of  any  specific 
offence,  insert  the  aUegation,  as  Ante,  620, 
note  (ml. 

(x)  Or  if  the  charge  affect  the  plaintiff  in 
his  trade,  &o.  insert,  **  and  thereby  to  injure 
the  eaid  plaintiff  in  hie  eaid  trade  and  buei- 
neee. 

(y  1  The  day  of  the  publication,  but  the  pre- 
oiae  day  is  not  material.         ^' 

{z)  As  to  the  vrotda  falsely  and  maliciouely^ 
see  preceding  page,  note(tf),and  infra  note(t). 

(a)  It  is  usui3,  when  there  is  any  evidence 
of  that  Ihct,  to  state,  in  one  count,  that  the  de- 
fendant composed  the  libel;  as  to  the  evidence 
of  which,  see  Bac.  Ab.  Libel,  B.  1.— 2  PhU. 
Evid.  236,  7,  7lh  edit 

(b)  The  declaration  must  show  a  publica- 
tion, (2  Bla.  Rep.  1037.— 1  Saund.  242,  note 
1.— -Ohu.   Dig.    Action    fer    de&taiation,  Q> 
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tained  in  eomequence  of  the  tibeL  If  the  damages  be  the  loss  cf  mh 
vice^  it  may  be  stated  as  follows :] — And  also  by  reason  thereof 
E.  F.  who  before,  and  at  the  time  of  the  committing  of  the  said  grifl^ 
anoe,  was  about  to  retain  and  employ,  and  would  otherwise  haTe  » 
tained  and  employed  the  said  plaintiflf  as  his  servant,  for  certain  wagB 
and  reward,  to  be  therefore  paid  to  the  said  plaintiff  afterwards,  to  vit| 
on  the  day  and  yeiLr  aforesaid,  at,  &c.  (venue)  aforesaid,  wholly  n^ 
fused  to  retain  and  employ  the  said  plaintiff  in  the  service  and  empkf 
of  the  said  E.  F.  and  the  said  plaintiff  hath  from  thence  hitiierto  re- 
mained and  continued,  and  still  is  wholly  out  of  employ ;  and  the  sail 
plaintiff  hath  been  and  is^  by  means  of  the  premises,  otherwise  greaify 
injured,  to  wit,  at,  &c.  (venue)  aforesaid.  To  the  damage,  Ac«— [  Cmh 
elusion  as  anle^  696.2. .   

[  Commencement  and  tonclusiony  as  ante^  596.] — ^For  that  whei«* 


ing  pUia* 
titfofft 
theft  or 
other  8p«- 
dile 


[ ♦627  ] 

2.  For  a  &.  as  (y)  the  said  plaintiff  now  is  a  good,  true,  honest,  just,  and  faithfhl  sak- 

M,  direct-  ject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted  himsd^ 
in/ri^  and  until  the  committing  of  the  several  grievances  by  the  said  defendant 
as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  acc^ted  bf 
and  amongst  all  his  neighbors,  and  other  good  and  worthysubjects-of  An 
realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good  name, 
fame,  and  credit,  to  wit,  at,*<&c.  (venue).  And  whereas  also,  the  said 
plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the  committing  of 
the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentio^, 
been  suspected  to  have  been  guilty  of  [thefl']  or  any  other  such  crime. 
By  means  of  which  said  premises,  the  said  plaintiff,  before  the  oommittiBg 
01  the  said  several  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neigli- 
bors,  and  other  good  And  worthy  subjects  of  this  realm,  to  whom  he  was  in 
any  wise  known,  to  wit,  at,  <fec.  (venue)  aforesaid.  Yet  the  said  defend- 
ant well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  said  plaintiff,  and  contriving,  and  wickedly  and  malidous- 
ly  intending  to  injure  the  said  plaintiff  in  his  said  good  name,  fame  and 
credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  king- 
dom, and  to  cause  \i  to  be  suspected  and  believed  by  those  neighbors  ai^ 
subjects,  that  the  said  plaintiff  had  been  and  was  guilty  of  [theff] ,  and  to 
•ubject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 


■tatid  or  proved,  id.  ib  ;  8  Esp.  133.  In  ei- 
ther cftse,  however,  the  plaintiff  cannot  give 
evidence  of  any  special  damige,  unless  it  be 
stated  in  the  declaration,  BuL  N.  P.  7;  1  Stra. 
666;  I  Sannd.  248,  note  6;  8  Esp.  184.  The 
special  damage  must  be  the  IcffcU  and  natural 
eonseqnenee  of  the  words  spoken,  8  East,  8; 
and  it  should  seem,  that  if  the  plaintiff  might 
have  his  action  over  against  the  third  person 
in  respect  of  his  refusS  to  complete  a  contract, 
fto.  which  he  had  entered  into  with  the  plain- 
tiff, the  damage  is  not  sufficient;  therefore  care 
must  be  taken  in  the  statement  of  the  damage, 
2  B.  &  P.  2S0;  8  Id.  87'A  The  special  dam- 
sge,  when  the  action  is  sustainable  only  in  re- 
ipedt  of  it,  must  be  partioularfy  specified  in 


the  declaration ;  therefore  in  a  declaration  l^s 
TiotuaUer,  for  calling  his  wii^  *<  whore,*'  wInt*-, 
by  several  customers  left  off  dealing  with  hiza, 
without  naming  any  one  in  particular;  thiawtt 
held  not  to  be  sufficient  statement  of  epeatl 
damage,  Bui.  Ni.  PrL  7;  1  Saond.  246  c  n. 
6;  8  T.  R.  180;  2  B.  &  P.  288,289;  Sir  If. 
Jones,  196;  1  Stark.  172.  Loss  of  visiting  of 
certain  specified  friends  is  sufficient  damags 
and  see  how  to  state  it,  1  Taunt  89;  and  a 
fi)rm,  post,  641. 

(x)  As  to  when  there  is  no  necfsatj  fiar  nBi_ 
special  inducements,  see  ante,  vol.  L  432.  O^ 
serve  the  notes  to  the  preceding  fi>rm. 

(y)  As  to  the  inutihty  of  tUa  indaoement, 
see  ante,  620,  a. 
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FOR 


SForalibe. 
impating 
no  speomo 
offence,  or 
impating 
want  of 
moral  oon- 
doot 


rided  against,  and  inflicted  apon  persons  guilty  thereof,  and  to  vex ,  harass 
{,  impoverish,  and  wholly  ruin  the  said  plaintiff,  heretofore,  to  wit, 
]ic,  (the  day  ofpublishifig  the  libelj  but  the  precise  dap  is  notmateriaL) 
Ac.  {venue^  aibresaid,  falsely,  wickedly,  and  maliciously  {z)  did  [com* 
(a)  and]  publish  (6),  and  cause  and  procure  to  be  published,  of  and 
irning  the  said  plaintiff  (c),  a  certain  false,  scandalous,  malicious,  and 
Ltory  libel,  containing,  amongst  other  things,  the  false,  scandalous, 
Ikaous,  defamatory  and  libellous  matter  following  (c),  of  and  concerning 
said  plaintiff,  (that  is  to  say)  [he  (meaning  (e/)  the  said  plaintiff,)  stole 
.  B.'s  sheop.] — [^Add  one  or  more  further  counts^  as  the  case  may  sug^ 
and  see  the  form  of  a  second  or  subsequent  count j  as  antCy  655,  and 
with  stating  the  damagey  as  ante^  626.] 

For  that  whereas  the  said  plaintiff  is  a  good  (6),  true,  honest,  just,  and 

subject  of  the  realm,  and  as  such  hath  always  behaved  and  con- 

himself,  and  until  the  committing  of  the  several  grievances  by  the 

defendant  as  hereinafter  mentioned,  was  always  reputed,  esteemed, 

accepted  by  and  amongst  all  his  neighbors,  and  other  good  and  wor- 

sabjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a 

)a  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  (venue).    And 

also  the  said  plaintiff  Imth  not  ever  been  guilty,  or,  until  the  time 

^the  committing  of  the  grievances  by  the  ^aid  defendant  as  hereinafter 

itioQed,  been  suspected  to  have  been  guilty,  of  the  offences  and  mis- 

Ittct  hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to 

bj  the  said  defendant,  or  of  any  other  offences  or  misconduct.  .  By 

of  which  said  several  premises  the  said  plaintiff,  before  the  commit* 

of  the  several  grievances  hereinafter  mentioned,  had  deservedly  ob- 

^  the  good  opinion  and  credit  of  all  his  neighbdrs  and  other  good  and 

ly  sabjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  wit, 

jf"4c.  (ifenue')  aforesaid. — [if  there  be  any  occasion  for  any  special  t«- 

'M  in  order  to  explain  the  libely  a^  to  whichy  see  ante,  vol.  i.  page 

^  here  insert  it.     In  the  case  upon  which  this  form  wasframedy  the  in- 

ment  was  as  follows :] — And  whereas,  before  and  at  the  time  of  the 

litting  of  the  grievances  by  the  said  defendant  as  hereinafter  men« 

1,  the  said  plaintiff  was  tenant  to  the  right  honorable  Archibald 

Douglas,  of  a  messuage  and  premises,  with  the  appurtenances,  sit* 

at,  &c.  (venue)  and  he  the  said  plaintiff  being  desirous  =*^and  intending  [  *628  ] 

^become  a  parishioner  of  the  same  parish,  and  to  qualify  himself  to  at- 

'  the  vestry  of  and  for  such  parish,  as  such  parishioner,  agreed  with 

said  Lord  Douglas  to  pay  the  taxes  of  and  for  the  said  house,  which 

iahabrted  as  tenant  thereof  to  the  said  Lord  Douglas  ;  and  whereas 

before  and  at  the  time  of  the  committing  of  the  grievances  by  the 

plaintiff  in  the  first  count  mentioned,  the  said  defendant  was  the 

Jhwarden  of  and  for  the  said  parish  of .     And  the  said  plaintiff 


Speoiilin- 
daoement 


)  As  to  tiie  words  faUdy  and  moZiciou*. 
Ktiite,  622,  n.  (u). 

)  It  is  usual,  when  there  is  any  evidence 
'  Ciet,  to  state,  in  one  count,  that  the  d^ 
etnCpottd  the  libel,  aa  to  the  evidence 
^^^  see  Bac.  Ab.  Libel,  B.  1. 
m  tlie  declaration  must  diow  a  publication, 
'VtiBotes,  ante.  628 


(c;  As  to  these  words,  see  ante,  628,  notes. 

{d)  As  to  the  necessity  ibr  and  use  of  innu- 
endoes, see  ante,  toI.  i,  page  486  to  48S,  and 
as  to  the  mode  of  setting  out  the  libel,  see  Id. 
434  to  436. 

(e)  That  this  general  inducement  of  good 
oharactsr  is  not  necessary,  see  ante,  620,  n. 
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• 

vw  80  being  desirous  and  intending  to  attend  such  yestry  of  the  said  pftiiik, 
^""^  as  such  parislioner,  had  thereupon,  by  his  certain  note  in  writing,  giTa 
notice  to  the  said  defendant  of  his  said  agreement  with  the  said  Lori 
Douglas,  to  wit,  at,  &c.  (venue)  aforesaid.] — Yet  the  said  defendant  veil 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  conditifli 
of  the  said  plaintiff,  and  contrivingi  and  wickedly,  and  maliciously  intend- 
ing to  injui*e  him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  hitt 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  nei^ 
bors,  and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause  it  to 
be  suspected  and  believed  by  those  neighbors  and  subjects,  that  die 
said  plaintiff  had  been  and  was  guilty  of  the  offences  and  nuscondoet 
hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to  him  faj 
the  said  defendant,  and  to  vex,  harass,  and  oppress  him  the  said  plain- 
tiff, on,  &c.  (the  day  of  publishing  the  libel)  at,  &c.  (venue)  aforesaid, 
falsely,  wickedly,  and  maliciously,  did  compose  and  publish,  and  cause  and 
procure  to  be  published,  of  and  conceding  him  the  said  plaintilff',  [andcoo- 
cerning  such  agreement  with  the  said  Lord  Douglas,  and  concerning 
the  said  note  in  writing,]  a  false,  scandalous,  malicious,  and  dcfamatoiy 
libel,  containing,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  of  and  concerning  the  said 
plaintiff,  [and  of  and  concerning  such  agreement,  &c.]  that  is  to  say,  kc 
[Here  stale  the  matter  of  the  libely  with  innuendoes^  and  add  one  or  more 
other  counts  as  the  case  map  suggest.  See  the  form  of  a  second  or  subse- 
quent count,  ante  625;  conclude  with  stating  the  damage  as  follows:] 

Dunag*.  — By  means  of  the  committing  of  which  said  several  grievances  by  tbe 
said  defendant,  the  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbors,  and  other  good  and  worthj 
subjects  of  this  realm,  to  whom,  he  was  in  any  wise  known,  insooGiuch  that 

[  '*^629  ]  divers  of  those  ^neighbors,  and  subjects,  to  whom  the  innocence  of  the 
said  plaintiff  in  the  said  offences  and  misconduct  so  as  aforesaid  mention- 
ed to  have  been  charged  upon  and  imputed  to  the  said  plaintiff,  were 
unknown,  have  on  occasion  of  the  committing  of  the  said  several  griev- 
ances by  the  said  defendant  from  thence  hitherto  suspected  and  beUeyed, 
and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  guilty  of 
the  offences  and  misconduct  so  as  aforesaid  mentioned  to  have  been  charged 
upon  and  imputed  to  him  as  aforesaid,  and  have,  by  reason  of  the  cooi- 
.mitting  of  the  said  several  grievances  by  the  said  defendant,  from  thence 
hitherto  refused  and  still  do  refuse  to  have  any  acquaintance,  intercourse, 
or  discourse  with  the  said  plaintiff ;  and  the  said  {daintiff  hath  been,  and 
is,  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to 
wit,  at,  <fec.  (venue). — [Add  special  damage  if  any.]  To  the  damage, 
Ac. 

For  that  whereas  the  said  plaintiff,  for  a  long  time  before  and  at  the 
4.  For  a  iw  time  of  the  committing  of  the  grievances  by  the  said  defendant  hereinafto 
^b!tiff  i  °^^^^*oncd,  had  been,  and  was,  and  still  is,  an  attorney  of  the  court  of 
Ls  profu^  ^^^  ^^^  ^^rd  the  king,  before  the  king  himself  [or,  if  of  C.  P.  say  "  be- 
•ion  as  an  fore  his  majesty's  justices  of  the  bench,"]  and  also  a  solicitor  of  the  Higfc 
fo**^"rbel  ^^^^^^  ^^  Chancery,  and  had  used,  exercised  and  carried  on  the  profession 
niioii  Urn-  ^^  business  of  an  attorney  and  solicitor,  with  groat  credit  and  reputation, 
•df. 
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{And  (jg)  the  said  plaintiff  and  one  E.  F.  another  of  the  attomies  of  oar 
wd  lord  the  king,  before  the  king  himself,  and  also  a  solicitor  of  the  said 
High  Court  of  Chancery,  had  as  snch  attorneys  and  solicitors,  been  con- 
ttrned  in  the  prosecution  of  a  certain  commission  of  bankruptcy  against 
fte  said  defendant,  and  in  divers  proceedings  and  disputes  concerning  his 
estates,  and  effects,  and  the  said  plaintiff  had  always  behaved  and  con- 
tacted himself  therein  with  skill,  care,  judgment,  and  integrity,  to  wit,  at, 
Ac  {tmue)  aforesaid.]  Yet  the  said  defendant  well  "^knowing  the  pre- 
nises,  but  contriving,  and  falsely  and  fraudulently  intending  to  injure  tlie 
ttid  plaintiff  in  his  said  credit  and  reputation,  and  also  in  his  said  profes- 
SOB  and  business,  and  to  cause  it  to  be  suspected  and  believed  that  the 
'ttid  plaintiff  had  [conducted  himself  dishonestly,  injudiciously,  and  im- 
^perly,  in  relation  to  the  said  commission  of  bankruptcy,  proceedings, 
ad  disputes,  or^  "  had  been  guilty  of  the  misconduct  hereafter  mentioned 
t)  have  been  charged  and  imputed  to  him  by  the  said  defendant,"  [and 
lo  vex,  harass,  oppress,  impoverish,  ancl  wholly  ruin  the  said  plaintiff^ 
leretofore,  to  wit,  on,  Ac.  (A),  at,  &c.  {venue}  wrongfully,  maliciously, 
^ttd  injuriously  composed  and  published,  and  caused  to  be  composed  and 
Uished,  a  certain  false,  scandalous,  malicious,  and  defamatory  libel  of 
~  concerning  the  said  plaintiff  [and  E.  F.]  and  of  and  concerning  him 
the  way  of  and  in  respect  to  his  [their]  said  profession  and  business 
uder  the  said  commission  of  bankrupt,]  containing,  amongst  other  things, 
false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
cerning  the  said  plaintiff  [and  E.  F.]  and  of  and  concerning  him  in  his 
eir]  said  profession  and  business,  [under  the  said  commission  of  bank- 
t,]  that  is  to  say: — [here  set  out  the  libel  verbatim^  with  appropru 
iimuendoes ;  as  to  the  mode  of  doing"  which,  see  ante,  vol.  i.  434, 485, 
,and  add  any  other  counts  the  case  may  suggest.]  By  means  of 
ch  ^d  premises,  the  said  plaintiff  hath  been  and  is  greatly  preju- 
in  his  credit  and  reputation  aforesaid,  and  brought  into  public  scan- 
,  infamy,  and  disgrace,  and  is  suspected  to  have  been  guilty  of  the 
ndnct  so  as  aforesaid  mentioned  to  have  been  charged  upon  and  im- 
to  him,  and  to  have  acted  dishonestly  and  unskUfnlly  in  the  way 
his  sud  business  and  profession,  [and  to  have  conducted  himself  disho- 
y,.  injudiciously,  and  improperly,  in  relation  to  the  said  conmiission  of 
mptcy,  proceedings,  and  disputes,]  and  has  been  greatly  vexed,  ha- 
,  oppressed,  and  impoverished,  and  has  also  lost  and  been  deprived 
diveirs  great  gains  and  profits,  which  would  otherwise  have  arisen  and 
ed  to  him  in  his  said  profession  and  business,  and  hath  been  and  is 
rwise  much  injured  and  damnified  therein,  to  wit,  at,  &c.  (venue}  [if 
plaintiff  has  sustained  any  special  damage,  stale  itJ]    To  the  damage, 


and 

ther  in  hk 

mode  of 
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cy(/) 
[  *680  ] 


For  that  whereas  the  said  plaintiff  now  is  a  good  (t),  true,  honest,  just, 


')  8ee  the  notes  to  the  form,  ante,  020, 

tin  the  notes  to  the  form,  post,  682  fc,  for 

'  slander  of  an  attorney.    See  forms  in 

ftttw.  Ind.  IT.  to  xiL;  2  Rich.  C.  P.  162;  4 

8^.    A  joint  action  lies  where  two 

are  ii^jured  in  their  trade,  8  B.  &  P. 

^;  hot  where  two  persons  are  charged  with 

Vol.  n.  60 


a  ftlony,  they  most  bring  separate  actions,  Cro. 
Car.  518;  2  Saund.  117  a. 

{g)  This  averment  between  braokete,  should 
be  omitted,  if  not  applicable  to  the  case. 

(A)  Day  of  pubhcation,  or  about  it . 

(»)  That  this  general  averment  of  good 
character  is  not  necessaxy,  see  ante,  620,  and 
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»<»  and  faithful  subject  of  this  realm,  and  as  such  hath  always  beliayed  and 
conducted  himself,  and  until  the  committing  of  the  several  gri^yanoes  bf 
the  said  defendant,  as  hereinafter  mentioned,  was  always  reputed,  esteem* 
ed  and  accepted,  by  and  amongst  all  his  neighbors,  and  other  good  and  i 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  b# 
a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  (venue).  And  i 
whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committiiig 
of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  was  |  ^ 

and  the  trade  and  business  of  a then  exercised  and  carried  m 

and  still  doth  exercise  and  carry  on,  to  wit,  at,  Ac.  (venue")  aforesaid.  > 
And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until 
the  time  of  the  committing  of  the  said  several  grievances  by  the  said  dfr  : 
fendant  as  hereinafter  mentioned,  been  suspected  to  have  been  gnilt]^,  of. 
the  offences  and  misconduct  as  hereafter  stated  to  have  been  chargrii] 
upon  and  imputed  to  him  by  the  said  defendant,  or  of  any  other  su^ 
offences  or  misconduct,  [or,  tf  the  libel  do  not  charge  the  pIxUntiff  tciA 
any  misconduct^  then  omit  the  last  avem^ent^  and  in  the  case  of  aUbeliw^] 
puting  insolvency^  say^  ^^  and  the  said  plaintiff  hath  always  exercised  aai': 
carried  on,  and  still  doth  exercise  and  carry  on,  the  said  trade  and  biob^ 
ness  with  integrity  and  punctuality  of  dealing,  and  has  always  beetf 
able  and  willing  to  pay  his  just  debts,  and  hath  never  been  in  insolvent  #; 
bad  circumstances."]     By  means  of  which  said  premises,  the  said  plaia^ 
'tiff,  before  the  committing  of  the  said  several  grievances  by  the  said  dtt^ 
fendant  as  hereinafter  mentioned,  had  deserve^y  obtained  the  good  opoi^ 
ion  and  credit  of  all  his  neighbors,  and  other  good  and  worthy  subjects 
this  realm,  to  whom  he  was  in  any  wise  known,  and  was  daily  and 
nestly  acquiring  great  gains  and  profits  in  his  aforesaid  trade  and  busin 
to  the  comfortable  support  of  himself  and  his  family,  to  wit,  at,  Ac.  ( 
wue)  aforesaid. — [If  there  be  any  occasion  for  an  inducement  to  a 
the  libely  here  insert  it.'\     Yet  the  said  defendant,  well  knowing  the 
mises,  but  greatly  envying  the  happy  state  and  condition  of  the  said  pl^ 
tiff,  and  contriving,  and  wickedly  and  maliciously  intending  to  injure  Ai 
said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  ne^ 
bors,  and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cai 
to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that 
said  plaintiff  had  been  and  was  guilty  of  the  offences  and  miscon* 
hereafter  stated  to  have  been  charged  upon  and  imputed  to  him  'by 
said  defendant,  [or,  if  the  Hbel  impute  insolvency  say^  ^^  had  been 
was  in  bad  and  insolvent  circumstances,  and  incapable  of  j)aying  his 
and  true  debts,"]  and  to  vex,  harass,  oppress,  impoverish,  and  wholly 
the  said  plaintiff  in  his  aforesaid  trade  and  business  and  otherwise, 
tofore,  to  wit,  on,  Ac.  [day  of  publication  of  the  libel,  or  about  if] 
&c.  (venue)  aforesaid,  falsely,  wickedly,  and  maliciously  did  compose 
publish,  and  cause  and  procure  to  be  composed  and  published,  of 
eonoeming  the  said  plaintiff,  and  of  and  concerning  him  in  his  afo 
trade  and  business,     [if  there  be  occasion  to  refer  to  a  special  indue 
before  stated,  do  so  here,  saying,  ^'  and  of  and  concerning  the  said  - 

H had  better. be  omitted  if  the  libel  do  not     Tirtoe;  esif  It  ehargehim  vidibeiiici&l 
ciharge  the  plaintiff  with  the  want  of  any  moral     Tent  circvmstanoes  onlj. 
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i  eertain  fidse,  seandalotis,  malicious,  and  defamatory  libel,  containing, 
ttKmgst  other  things,  the  false,  scandalous,  malicious,  demafatory,  and  U- 
bdlous  matter,  of  and  concerning  the  said  plaintiff  and  of  and  concerning 
kim  in  his  aforesaid  trade  and  business  [if  there  be  occasion  to  refer  to  a  spe- 
dalindueement  before  stated^  do  so  here^  saying  y  *'  and  of  and  concerning  him 

tlie  said ^"]  as  follows,  that  is  to  say,  [here  set  otU  the  libel^  with  pro- 

ftr  inuendoeSy  as  to  whichy  see  the  noteSy  ante  623  ;  add  other  counts,  as 
Ik  ease  may  suggest;  state  the  damages  as  follows :] — By  means  of  the  Dtmage. 
«omimtting  of  which  said  several  grievances  by  the  .said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
Bame,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
•  grace  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
.  labjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  sub- 
JQpts,  to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the 
iremises  were  unknown,"  [ory  if  the  libel  impute  insolvency y  say,  "  to 
whom  the  integrity  and  gooa  and  solvent  circumstances  of  the  said  plain- 
tiff were  unknown,"]  have,  on  account  of  the  committing  of  the  said 
pievances  by  the  said  defendant*  as  aforesaid,  from  thence  hitherto  sus- 
'  wcted  and  believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to 
lave  been  and  to  be  a  person  guilty  of  the  offences  and  misconduct  so  as 
itforesaid  charged  upon  and  imputed  to  him  by  the  said  defendant  [or,  if 
tb  Ubel  impute  insolvency y  say,  ^^  to  have  been  and  to  be  in  bad  and  in- 
aolvent  circumstances,  and  incapable  of  paying  his  just  debts,"]  and  have, 
'  ^  reas(m  of  the  committing  of  the  said  grievances  by  the  said  defendant 
aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to 
\i/xlX  or  have  any  transaction  with  the  said  plaintiff,  in  his  aforesaid  trade 
jKid  business,  or  otherwise,  as  they  were  before  used  and  accustomed  to 
lUtve,  and  etherise  would  have  had,  to  wit,  at,  Ac.  [here  add  special 
^ismagey  if  any.}  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there-  • 
tan  he  brings  his  suit,  &c. 

For  that  whereas  the  said  plaintiff,  before  the  committing  of  the  griev-  6.  For  a 
-ttces  by  the  said  defendant  as  hereinafter  mentioned,  had  been  and  was  Ubeiupoa 
[aecnstomed  to  employ  himself  as  a  servant,  and  gain  his  living  by  that  S^**J^ 
f^jflB^)loyment,  and  had  been  retained  and  employed  by,  and  in  the  service  pioyment 
'-if  the  said  defendant,  as  his  [footman]  and  servant,  and  in  that  capacity  ^  »  wr- 
;Jttd  behaved  and  conducted  himself  with  [good  temper,  activity,  and  ]^J^  jil 
[^vility  (/),]  and  never  was,  or  until  the  *time  of  the  committing  such  master,  in 
ievances,  was  susf^cted  to  have  been,  or  to  bo  [bad-tempered,  lazy,  or  » letter  to 
[pertinent  (/)»]  to  wit,  at,  Ac.  (venue).     By  means  of  which  said  save-  ^JJ*^ 
'  premises,  the  said  plaintiff,  before  the  committing  of  such  grievances  aboat  to 
the  said  defendant,  had  not  only  deservedly  gained  the  good  opinion  employ 
all  his  neighbors,  and  divers  other  good  and  worthy  subjects  of  this  ^^m^-*^* 

,  but  had  also  supported  himself,  and  would  thereafter  have  support-  quence 
hinjself,  by  Jhis  honest,  faithful,  diligent,  and  attentive  exertions  in  the  ^^^  to 
•^ce  of  his  masters  and  employers,  had  not  such  grievances  been  com-  ^^ 
d  as  hereinafter  mentioned,  to  wit,  at,  Ac.  (venue)  aforesaid.     And  sernoe 
L  (*). 

'    (k)  This  action  is  not  sustainable  onless  ex-     800.    8  B.  &  C.  678;  and  9  Id.  400:  [  *681  ] 

ffett  malice  can  be  proved,  see  BoL  N.  P.  9;         (/)  These  words  must  depend  on  the  terms 
Ht.  R.  110;   3  B.  ft  P.  687.    And  see  ftdlj     used  in  the  Ubel. 
Ik  Uw  in  1  StttiL  on  Slander,  2d  ed.  298  to 
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^^     whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  oommittiag  i 
of  such  grievances,  had  quitted  and  left  the  service  of  the  said  defendauti :. 
and  had  been  recommended  to,  and  was  likely  to  be  retained  and  emp : 
ployed  by,  and  in  the  service  of,  one  E.  F.  as  a  [footman]  and  servanti' 
for  certain  wages,  to  be  thereafter  paid  to  the  said  plaintiff,  to  wit,  at,  &c.  i 
(venue}.    Yet  the  said  defendant,  well  knowing  the  premises,  but  con*  i 
^ving  and  maliciously  intending  to  injure  the  said  plaintiff  in  his  sai4^ 
character,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with , 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  and  particularly  with  the  said  E.  F.  and  to  cause  it  to  be  suspect* 
ed  and  believed  that  the  said  plaintiff  was  not  fit  to  be  employed  as  a 
servant,  and  that  he  was  [bad  tempered,  and  a  lazy  impertinent  fellowyj 
and  thereby  to  prevent  the  said  E.  F.  &om  retaining  and  employing 
said  plaintiff  in  his  service,  as  he  otherwise  might  and  would  have  doi 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaini 
and  to  deprive  him  of  the  means  of  supporting  himself  by  honest  and  iii*^ 
dustrious.  employment,  heretofore,  to  wit,  on,  &c.  at,  <&c.  (vernie')  afoi 
said,  wrongfully  and  unjustly  did  compose  and  publish  a  certain  f  ~ 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  employment,  and  as 
servant,  containing  therein  the  false,  scandalous,  malicious,  and  defamal 
and  libellous  matter  following,  of  and  concerning  the  said  plaintiff,  and 
and  concerning  him  in  his  said  employment,  as  such  servant'  as  afon 
that  is  to  say,  \_kere  set  ovi  the  libel  with  proper  inuendoes^  which  in 
case  frofn  which  this  form  was  draum  was  as  follows:  ho  (meaning 
said  plaintiff  )  is  a  bad  tempered,  lazy,  impertinent  fellow.] — \^Add  o 

Damages,  c^^fiig  as  the  case  may  suggest^  and  a  count  stating  the  libel  to  be  of 
concerning  plaintiffs  without  reference  to  his  character  of  servaniJ]- 
.  means  of  the  committing  of  which  grievances  the  said  plaintiff  hi 
been  and  is  greatly  injured  in  his  said  good  character,  and  brought 
public  scandal,  infamy  and  disgrace,  with  and  amongst  all  his  neighl 
and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in 
wise  known,  insomuch  that  divers  of  those  neighbors  and  subjects,  and 
particular  the  said  E.  F.  to  whom  the  [good-temper,  fidelity,  activity, 
civility,  (m)]  of  the  said  plaintiff,  in  the  capacity  of  a  servant,  and  other^, 
wise,  were  unknown,  have,  on  occasion  of  the  committing  of  the  saift 
grievances,  from  thence  hitherto  suspected  and  believed,  and  tiie  said  Kj 
F.  still  doth  suspect  and  believe  the  said  plaintiff  to  have  been  and  to 
*a  bad-tempered,  lazy,  and  impertinent  person  («),]  and  unfit  to  be 
tained  or  employed  in  the  capacity  of  a  servant.     And  also  by  : 

1  *o82  ]  thereof,  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  afoi 

at,  &o.  (venue)  aforesaid,  refused  and  declined  to  retain  and  employ 
said  plaintiff  in  his  service  as  a  [footman]  or  otherwise  as  he  other 
might  and  would  have  done  ;  and  by  reason  thereof  he  the  said  plaii 
hath  not  only  lost  and  been  deprived  of  the  support,  sustenance,  wa^ 
gains,  and  emoluments,  which  might  and  would  otherwise  have  arisen 
accrued  to  him,  from  and  by  reason  of  his  being  so  retained  and  emt 
ed  as  last  aforesaid,  but  hath  from  thence  hitherto  remained  and  contini 
and  still  is  out  of  employ,  and  deprived  of  the  opportunity  of  supj 

(m)  These  ayermentB  must  depend  on  the         (n)  These  averments  most  dowod  as 
woids  used  in  the  Ubel.  woidsusedin  thsUbd. 
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jliamUhy  honest  and  industrioas  means,  and  hath  been  and  is,  bj  means 

li  &e  said  several  premises,  otherwise  greatly  injured  and  damnified,  to 
lit,  at,  &c.  {venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of 
,  and  therefore  he  brings  his  suit,  &c. 


•OB 


[Proceed  as  usualj  as  in  iheform^  anie^  620,  to  the  asterisk^  622,  mu-  7.  for  « l»- 
litis  matandis,  and  then  as  follows :  ]  — ^'^  In  a  certain  newspaper  called  the  ^J"* 

(the  title  of  the  newspaper,')  falsely  and  maliciously,  Ac." — [pro-  (*)****^*' 
mdas  usual  to  set  otU  the  libel. 

[Proceed  as  usualy  as  in  the  form^  ante  620,  to  the  asterisk^  622,  ma-  &  For  «  K* 
|tfs  mutandis,  and  then  as  follows  .*] — ^^''In  the  form  of  a  letter  addressed  ^jf.^ 
one  E.  F.  falsely  and  maliciously,  &c." — '[Proceed  as  usual  to  set  out        ^^' 

libel] 

[Proceed  as  usualj  and  after  the  statement  of  the  defendants  malicious  9,  p^  ^  1^ 
i/,(u  ante,  622,  or  ante,  627  "^mutatis  mnUnAis, proceed  thus ;]  ''false-  bk  oon- 

fjTrickedly,  and  maliciously  did  [compose  and]  publish,  and  cause  and  J^?*^^ 
ire  to  be  [composed  and]  publishea  of  and  concerning  the  said  plain-  gages 'cS^ 
[and  of  and  concerning,"  &c.  if  any  special  indticement  to  be  referred  bdlous  mat 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  a  cer-  ^-(P) 
part  of  w^ch  said  libel  there  was  and  is  contained,  amongst  other  [  *633  ] 
^  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
)wing,  of  and  concerning  the  said  plaintiff,  [and  of  and  concerning, 

U  if  any  special  inducement  to  be  referred  /o,]  that  is  to  say,  [here  set 
the  libellous  paragraph,  with  innuendoes,  a^s  usual,  then  proceed  thus :] 
in  another  part  of  which  said  libel  there  was  and  is  contained,  amongst 
things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous 
)r  following,  of  and  concerning  the  said  plaintiff,  [and  of  and  concern- 
ic.  if  any  special  inducement  to  be  referred  to,]  that  is  to  say,  [here 
out  the  libeUous  paragraph,  vrith  innuendoes,  as  ustuU:]  and  in  part, 
[so  proceeding  on  to  state  any  other  lUfellous  paragraph  and  conclude 

'M  other  cctses.^ 


\Commencement  and  conclusion  as  usual,  as  ante,  596.] — ^For  that 
the  said  plaintiff  now  is,  good  (r),  true,  honest,  just,  and  foith- 


lOft 


0  There  »  no  neoeanty  fbr  this  averment, 

'  it  usual.    In  Riehmond  v. ,  M. 

y\!b»  dedaration  stated  that  the  de- 

'*  pnblished  a  oertain  libel,  &o.  in  the 

/'  irithoot  saying  "  in  a  certain  newt" 

called  the  THmes,**  and  the  court  held 

enl 

It  is  not  neoeesarj  to  set  oat  the  whole 

obnoxioiis  publication,  it  is  sufficient  to 

the  obnoxious  passages,  provided  their 

be  okar  and  distinct,  8  Mod.  829;  1 

on  Slander,  2d  edit  880.    But  where 

are  extracted  from  the  same 

set  out  in  the  declaration,  care  should 


f) 


be  taken  to  distinguish  them,  as  in  the  above 
Ibrm,  or  otherwise,  for  if  the  fkots  were  to  be 
set  out  continuously,  and  the  sense  were  ther^ 
by  to  be  altered,  the  Tarianoe  would,  it  seems, 
be  Altai,  1  Campb.  860;  Ry.  &  Moo  C.  N.  P. 
112:  1  Stark,  on  Slander,  880,  881.  Sed 
^uery. 

(q)  As  to  the  mode  of  framing  declarations 
ft>r  slander  in  general,  see  ante,  toI.  i.  428 
to  488,  and  the  notes  to  the  form,  ante, 
620. 

(r)  That  there  is  no  necessity  for  this  general 
inducement,  see  ante,  620,  note. 


BLAimim. 

10.  For 
stoadenras 
words,  tn- 
directly 
accusing 
the  plaintiff 
of  tkepeci* 
fie  qfene§ 
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fill  subject  of  this  realm,  and  as  such  hath  always  behaved  and  con< 
himself,  and  until  the  committing  of  the  several  grievances  by  the  sai^ij 
fendant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and 
cepted,  by  and  amongst  all  his  neighbors,  and  other  good  and  worthy  i 
jects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person < 
good  name,  fame,  and  credit,  to  wit,  at,  &c.  {venue). — And  whereas 
the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the 
ing  and  publisliing  of  the  several  false,  scandalous,  malicious,  and  del 
tory  words,  ^ar  say^  "  committing  of  the  said  several  grievances  "]  by 

r  «gg4  1  said  defendant,  as  "^hereinafter  mentioned,  been  suspected  to  have 
guilty  of  theft,  [the  crime  charged]  or  of  any  other  crime  as  hereafter  s 
to  have  been  charged  upon  and  imputed  to  him  by  the  ^aid  defen< 
By  means  whereof  the  said  plaintiff^  before  the  committing  of  the 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned, 
deservedly  obtained  the  good  opinion  and  credit  of  all  Ms  neighbors, 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in 
wise  known,  to  wit,  at,  &c.  {venue)  aforesaid. — [Here  state  the 
inducement  necessary  to  ea^lain  the  slander ^  and  as  to  which  induct 
^ee '  ante  J  621,  and  vol.  i.  p.  429.     ii  the  case  upon  which  this  pra 

Bpeoiai  in-  ^os  framed^  the  inducement  was  as  follows : — And  whereas  also 

duoement.  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  d< 
ant,  as  hereinafter  mentioned,  divers  goods  and  chattels,  ig  wit,  two 
and  six  linen  cloths  of  one  E.  F.  of  the  value  to  wit,  of  ^5,  had 
and  were  feloniously  stolen,  taken,  and  carried  away,  to  wit,  at,  &o* 
nue)  aforesaid.] — Yet  the  said  defendant  well  knowing  the  premiseSi ' 
greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff, 
contriving  and  wickedly  and  maliciously  {s)  intending  to  injure  the 
plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neigfal 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it 
suspected  and  believed  by  those  neighbors  and  subjects,  that  he  the 
plaintiff  had  been  and  was  guilty  of  [theft],  as  hereinafter  stated  to 
been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  to 
ject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdood,  made 
provided  against  and  inflicted  upon  persons  guilty  thereof,  and  to 
harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff,  h( 
fore,  to  wit,  on,  Ac.  [day  of  speaking-  the  words^  or  about  it.     The 
cise  day  stated  need  not  be  proved]  at,  <&c.  {venue)  aforesaid  in  a 
discourse,  which  the  said  defendant  then  and  there  had  of  and  com 
the  said  plaintiff,  and  of  and  concerning  the  said  [theft  of  t^e  said  _ 
and  chattels,]  in  the  presence  and  hearing  of  [one  G.  H.  and  of]  diveiil 

I  *686  ]  good  and  worthy,  subjects  of  our  lord  the  *king,  then  and  tiiere,  ia," 

Eresence  and  hearing  of  the  said  last-mentioned  subjects  *falsely  audi 
ciously  {u)  spoke  and  published,  of  and  concerning  the  said  plaintiff 


(«)  As  to  the  statement  of  the  defendant's 
malicious  intent^  see  ante,  622,  note  («). 

(0  It  IS  said  that  if  the  wards  are  laid  to  be 
spoken  before  £.  F.  and  others,  it  is  sufficient 
to  proTe  that  they  were  spoken  in  the  presenoe 
of  others  only,  BuL  N.  P.  6. 

(u)  As  to  the  statement  of  the  malicious  in- 
tent, see  ante,  662,  note  («).    The  deolaratk>n 


Ml 


may  be  either,  that  the  defendant 
$pok$**  the  woids,  or  that  he  spoke 
Mordi,'*  1  Keble,  273. 

(io)  The  declaration  must  show,  by  a 
^t'ttm  or  otherwise,  that  the  words  werei 
of  and  concerning  Uu  ptaini^^ 
£.482. 


r 
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of  and  concerning  the  said  [theft  of  the  said  goods  and  chattels  (x)j 
fiilse,  scandalons,  malicious  (y),  and  defamatory  words  following  (z), 
fe  to  saj-,  [he  (a)  (meaning  the  said  *plaintiflF)  (ft)  had  a  hand  in  the 
(meaning  the  said  theft  of  the  sslid  goods  and  chattels),  and  thereby 
and  there  (meaning  that  the  said  plaintiff  had  been  and  was  guilty  of 
ioQsIy  stealing,  taking,  and  carrying  away  the  said  goods  and  chat- 
.] — Add  such  other  counts  as  the  slander  may  suggest.     The  foUovh 
he  tte  form  of  a  second  or  subsequent  count  for  slander ^  indirectly 
the  plaintiff  of  an  offence,  and  which  is  explained  by  an  induce-^ 
tR  tome  prior  count  of  the  declaration.'] — A.nd  afterwards,  to  wit,  on  Sooo&d 
W7  and  year  last  aforesaid,  at,  £c.  {venue)  aforesaid,  in  a  certain  oth-  ooont 
se  whieh  the  said  defendant  then  and  there  had  of  and  concern 
e  said  plaintiff,  and  (ff  and  concerning  the  said,  &c.  [the  matter  al- 
to in  the  inducement]  in  the  presence  smd  hearing  of  divers  other 
and  worthy  subjects  of  this  realm,  the  said  defendant  further  contriv- 
id  intending  as  aforesaid,  then  and  there,  in  the  presence  and  hear- 
Iti  the  said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and 
ed  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the 
ic.  [the  matter  alluded  to  in  the  inducement]  the  false,  scandidous, 
'ous,  and  defamatory  words  following,  (that  is  to  say)  Ac.     [Here  set 
e  slander  with  proper  innuendoes.      Conclude^  stating  the  damage  DamafB 
:)— By  means  of  the  speaking  and  publishing  of  which  said  several 
scandalous,  malicious,  and  defamatory  words,  for,  "  committing  of 
said  several  grievances "]  by  the  said  defendant  as  aforesaid,  the 
jdaintiff  hath  been,  and  is  greatly  injured  in  his  said  good  name,  fame, 
~  ,  and  brought  into  public  scandal,  infamy  and  disgrace,  with  and 
all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the 


v^" 


ftii  aterment  is  material  when  the 
in  aetionable  ox^j  with  reference  to 
indaoement  in  the  declaration,  see 
L  482;  2  Sannd.  807  a.  note  1. 
'  ^  allegation  is  a  sufficient  a-rerment 
late,  622,  a.;  1  SMind.  242  a,  n.  2. 
>^,  but  the  word  **faUe'*  is  not  neo- 
(emp.  Hardw.  &0. 
'  slander  shonM  be  stated  in  this 
•ad  it  would  be  improper  to  state  that 
ven  **  in  nkbstanc€  and  to  the  effect 
*  ante,  toL  L  484;  Bep.  temp. 
;  8  B.  ft  A.  I>08.  *'  l^ese  words, 
tKo,"  would  be  too  uncertain,  Cro. 
The  words  themselves  should  be 
S  M.  &  S.  110;.  6  l^uint  169;  and  a 
~  alkgmg  that  the  defendant,  *'  in 
dianivuae,  Ac.  felseij  and  maliciously 
•aiaanrted,  and  accused  the  plaint 
in  insoWeBt  drcumstances,' '  and  stat- 
damage,  without  setting  out  th» 
held  insuffieienty  and  the  judgment 
',3  M.  &  &  110.  But  sometimes 
statement  would  be  eftred  l^  verdict, 
S19;  2  B.  ft  C.  619»  S.  C;  Ante, 
,  J,  Bota 

the  daaderous  words  should  be  stated 
voe  uttered,  ante,  toL  I  484.    Proof 


of  words  spoken  in  the  third  person,  wiU  not 
support  a  declaration  for  woxus  spoken  in  the 
second  and  vice  verta^  4  T.  B.  217;  BuL  N. 
P.  5.  Nor  will  words  spoken  by  way  of  inter- 
rogation support  a  charge  of  words  spoken  af. 
firmatively,  8  T.  B.  150.  The  plaintiff  need 
not  prove  aU  the  words  laid,  if  they  do  not 
constitute  one  entire  charge,  and  the  non-proof 
would  not  alter  its  meaning,  though  he  must 
prove  such  of  them  as  will  be  sufficient  to 
maintain  his  action,  and  it  wiU  not  si^oe  to 
prove  equivalent  expressions,  ante,  voL  L  486, 
Though  some  of  the  words  spoken  may  not  be 
actionable,  yet  if  they  be  spoken  at  the  same 
time  as  those  which  are  actionable,  they  may 
all  be  stated  in  one  count,  10  Bep.  181  a.;  2 
Sannd.  807  a,  n.  1;  8  Wils.  185;  Dyer,  75  a. 
Bat  if  words  which  are  not  actionable  be  stated 
by  themselves  in  a  distinct  count,  and  entire 
damages  be  given,  judgment  wiU  be  arrested, 
id.  ibid.  It  has  been  held,  that  words  not 
stated  in  the  declaration,  may,  though  action- 
able in  themselves,  be  given  in  evidence,  in  ag- 
gravation of  damages,  Peake  G.  N.  P.  125, 22, 
166;  BuL  N.  P.  7;  1  Camp.  48,9. 

Jb)  As  to  the  use  and  necessity  fer  an  innu- 
0,  see  ante,  voL  i  486. 
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innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were 
have,  on  account  of  the  speaking  and  publishing  of  which  said 
false,  scandalous,  malicious,  and  defamatory  words,  [oTj  ^^  committing  of  ^ 
said  grievances  "]  by  the  said  defendant  as  aforesaid,  firpm  thence  hiti 
suspected  and  believed,  and  still  do  suspect  and  believe  the  said  pi 
to  have  been  and  to  be  a  person  guilty  of  [theft],  so  as  aforesaid 
ed  upon  and  imputed  to  him  by  the  said  defendant,  and  have  by 
the  committing  of  the  said  grievances  by  the  said  defendant  as  afoi 
r  *687  1  ^™  thence  hitherto  wholly  refused,  "V^and  still  do  refuse  to  have  any 

action,  acquaintance,  or  discourse,  with  him  the  said  plaintiff,  as  they  ir^ 
before  used  and  accustomed  to  have  and  otherwise  would  have  had, 
also,  by  reason  of  the  premises,  &c,     [Here  state  awy  special 
that  may  have  arisen  to  plaintiff  in  consequence  of  the  slander  J]- 
also  by  means  of' the  premises  the  said  plaintiff  hatii  been,  and  is 
wise  much  injured  ana  damnified,  to  wit,  at,  ilkc.  (venue)  aforesaid, 
the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  hisi 


11.  For 
oharging 
plaintiff 
with  per- 
jury on  the 
execution 
of  a  writ  of 
inquiry, 
with  a  tpe- 
eial  in- 
ducement 
to  explain 
the  words 

(c). 


[  Commence  with  the  usual  inducement  of  the  plaintiffs  good 
as  in  the^preceding'  form  and  then  proceed :] — And  whereas  also 
the  speaking  of  the  several  false,  scandalous,  malicious,  and  defii 
words  by  the  said  defendant  of  and  concerning  the  said  plaintiff,  ii 

counts  hereinafter  mentioned,  a  certain  action  was  depending  h 

majesty's  court  of  exchequer  at  Westminster,  wherein  one  W,  H.  wi 
plaintiff,  and  one  W.  S.  the  defendant,  and  in  which  said  suit,  befo 
speaking  smd  publishing  of  the  same  words,  to  wit,  on,  &c  a 
qliisition  of  damages  sustained  by  the  said  W.  H.  was  in  due  form 
taken  before  the  sheriff  of,  &c.  by  the  oath  of  twelve  good  and 

men  of  his  bailiwick,  at,  ^c. on  the  taking  of  which  said  inq 

as  aforesaid,  he  the  said  plaintiff  was  duly  sworn,  and  did  take  his 
ral  oath  upon  the  Holy  Gospel  of  God,  before  the  said  sheriff,  he 
sheriff  then  and  there  having  sufficient  and  competent  power  and 
ty  to  administer  an  oath  to  the  said  plaintiff  in  that  behalf,  and 
plaintiff  being  so  sworn,  and  having  so  taken .  his  corporal  oath, 
and  there  examined,  and  did  give  his  evidence  as  a  witness  on  the 
of  the  said  inquisition  to  wit,  at,  &c,  {venue)  aforesaid ;  and 
plaintiff  further  saith,  that  the  said  defendant  well  knowing 
mises,  but  greatly  envying  the  happy  state  and  condition  of  the  said 
tiff,  and  contriving  and  intending  to  injure  the  said  plaintiff  in  his 
said  good  name,  fame,  and  character,  and  bring  him  into  public 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and  oth< 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise 
and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors^ 
[  *688  ]  jects,  that  he  the  said  plaintiff  had  been,  and  was  guilty  of  perjury, 
subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdoa 
and  provided  against,  and  inflicted  upon  persons  guilty  thereof, 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said 
heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  in  a 
cjurse  which  the  said  defendant  then  and  there  had  with  the  said 


(c)  See  the  notes  to  the  preceding  form,  sad  another  form  for  a  libel,  ehaiging 
peijury,  sate,  620. 
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slanderoiif 
woitb,  dU 
rectly  ac- 
cusing the. 

perjury  ot 
other  tpe-' 
eifU  of- 
leDce(i). 


rift  ft0  ^leseBce  «a4  he^riBg  4^  divers  go<4  and  worthy  subjects  of      f^ 
;i«alm,  ihe  said  defendaat,  in  the  presence  and  liearing  of  the  said  J^^^ 

Ltioned  subjeots,  falsely  and  malicionsij  spoke  and  published  of 
coQoeming  the  said  plaintiff,  and  of  and  concerning  the  said  inquisi- 
60  taken  as  aforesaid,  and  of  and  concerning  the  said  evidence  so 
by  the  said  plaintiff  as  aforesaid,  the  false,  scandalous,  malicious, 
defamatory  words  following,  that  is  to  say,  &c.  [^kere  set  otU  the 
'r,  with  ifmuendoes.] — By  means,  &c.  [as  in  the  preceding  /orm,  to 
ntL] 

commencement  a0id  conclusion  as  ttsualj  as  ante^  696.] — ^For  that 
the  said  plaintiff  now  is  a  good  (e^,  true,  honest,  just,  and  faithful 
^t  of  this  rc^^,  and  as  such  hath  always  behaved  and  conducted 
f,  and  until  the  committing  of  the  several  grievances  by  the  said 
lant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and 
1,  by  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
)to  of  this  realm,  to  whom  lie.  was  in  any  wise  known  to  be  a  person 
good  name,  fame,  and  credit,  to  wit,  at,  &c.  {venue.^  And  whereas 
l.flie  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  tijne  of  the 
litting  of  the  said  several  grievances  by  the  said  defendant,  as  here- 
mentioned,  been  suspected  to  have  been  guilty  of  [perjury,  //*€  of- 
charged^]  as  hereinafter  stated  to  have  been  charged  upon  and  imput- 
the  aud  plaiatiff  by  the  said  defendant,  or  of  any  other  such  crime, 
means  of  which  said  premises,  ihe  said  plaintiff  before  the  committing 
le  several  grievances  by  the  said  defendant,  as  hereafter  mentioned, 
deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors, 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
known,  to  wit,  at,  Jlcc.  (venue)  aforesaid.  Yet  the  said  defendant 
knowing  the  premises,  but  greatly  ^envying  the  happy  state  and  con-  [  «689  ] 

of  the  said  plaintiff,  and  contriving,  and  wickedly  and  malicious- 
')  intending  to  injure  ihe  said  plaintiff  in  his  said  good  name,  fa^e, 
leredit,  and  to  bring  him  into  puUic  scandal,  infamy,  and  disgrace, 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
[this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
and  subjects  thai  the  said  plaintiff  had  been  and  was  guilty  of 
/,}  as  hece^ter  stated  to  have  been  charged  upon  and  imputed  to 
and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  thid 
lom  made  aad  provided  against,  and  inflicted  upon  persons  guilty 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him, 
>re,  to  wit,  on,  &c.  {clay  of  speaking  ihe  wordsy  or  aboi4  it.  The 
day  stated  need  not  be  proved^)  at,  &c.  (venue)  aforesaid,  in  a  cer- 
t^Useourse  which  the  said  defendant  then  and. there  had  of  and  con- 
the  said  plaintiff  (g*),  in  the  presence  and  hearing  of  divers  good 
woithy  subjects  of  our  lord  the  now  king,  and  then  and  there,  in  the 
ice  and  hearing  of  the  said  last-mentioned  subjects,  falsely  and  mali- 
qx>ke  and  published  of  and  concerning  the  said  plaintiff  (^ ),  the 


Bee  the  notes  to  the  preceding  form. 
Ihat  there  is  no  necessity  for  this  tn^ 
ii  of  gweaeat  /{pod  chiirifccter,  «ee  ante, 
Botee. 


(/)  See  note  (u),  ante,  622. 
{g)  See  ante,  685^  notes  (w)  k  (x). 
L482. 
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false  (A),  scandalous,  malicious,  and  defamatory  words  foUowing, 
to  say,  [here  set  out  the  words ^  wUh  proper  innuendoes  m  tkusj  he  ( 
ing  the  said  plaintiff)  is  perjured.] — [Add  stick  other  count  as  ihe 
may  suggest.     The  following  is  the  form  of  a  second  or  subsequent  c 
— And  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  ( 
aforesaid,  in  a  certain  other  discourse  which  the  said  defendant  then 
there  had  in  the  presence  and  hearing  of  divers  other  good  and  wa 
subjects  of  this  realm,  the  said  defendant  further  contriving  and  intem 
as  aforesaid,  then  and  there  in  the  presence  and  hearing  of  the  said 
mentioned  subjects,  falsely  and  maliciously  spoke  and  published  of 
concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  d 
tory  words  following,  that  is  to  say ;  [here  set  out  the  words  m 
shape;   conclude  with  stating  the  damage^  which  may  be  thus:} 
means  of  the  committing  of  which  said  several  grievances  by  the 
[  *640  ]  defendant  as  aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  inj 
in  his  good  name,  fame  and  credit,  *^and  brought  into  public 
infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  and  other 
and  worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  nei 
and  subj^ts  to  whonoi  the  innocence  and  integrity  of  the  plaintiff  i 
premises  were  unknown,  have,  on  account  of  the  committing  of  the 
grievances  by  the  said  defendant  as  aforesaid,  from  thenoe  hitherto 
*  ed  and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to 
been,  and  to  be,  a  person  guilty  of  [perjury,]  so  as  aforesaid  charged 
and  imputed  to  him  by  the  said  defendant,  and  have  by  reason  of  the 
mitting  of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
thence  hitherto  wholly  refused,  and  still  do  refuse  to  have  any  tram 
acquaintance,  or  discourse  with  the  said  plaintiff  as  they  were  brfore 
and  accustomed  to  have,  and  otherwise  would  have  had ;  and  al 
means  of  the  premises,  &c.  [here  state  the  special  damage,  if  the 
has  sustained  anj/y]  and  also  by  means  of  the  premises,  the  said 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit, 
(^venue)  aforesaid.    To  the  damage  of  the  said  plaintiff  of  £ — ,  and 
fore  he  brings  his  suit,  Ao. 


Spedil 
damage. 


18.  For 
words 
(danderinj^ 
plaintiff  in 
his  office^ 
as  for  ac- 
ensing  a 
Justice  of 
peace,  wiUi 
naving 
}  pocketsd 
fines,  Ibr- 
ibrfeitedby 
persons 
convicted 
by  him(t). 

[  *641  ] 


For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the 
mitting  of  the  grievances  hereinafter  mentioned,  was  and  now  is  i 
nest,  upright,  and  faithful  subject  of  this  realm,  and  at  the  several 
hereinafter  mentioned,  and  for  a  long  time  before,  was  and  still  is 
his  Majesty's  justices  of  the-  peace  (A;),  assigned  to  keep  the 
our  said  lord  the  king,  in  and  for  the  county  of  S.  and  hath  always^ 
ing  the  time  of  his  being  such  justice,  hitherto  behaved  and  con< 
himself  righteously,  faithfully,  properly,  and  honestly,  in  the  execui 
his  said  office  of  justice  of  the  peace,  and  never  was  guilty  of  the 
or  misconduct  hereinafter  stated  to  have  been  charged  upon  *and  i 


{^h)  See  ante,  622,  note  (u) ;  685,  notes  {w) 

&(x). 

(t )  Words  imputing  corruption  to  a  ma^a- 
trate  are  actionable,  4  Bep.  19,  Cro.  Jao.  90; 
thougli  words  imputing  want  of  ability  do  not 
appear  to  be  so,  2  SiOk.  696;  See  also  Holt, 
662;  Cro.  Car.  14,  228;  8  Wils.  177.  An  in- 
dictment win  not  lis  unlsflB  the  words  an 


spoken  to  the  Jvstioe  In  the  ezeeatkAK 
office,  2  Campb.  142— Stra.  1167;  i 
ftirther,  Bum's  Justice,  toL  iiL  476,41 
edit 

{k)  This  is  a  better,  atei'uient  

plaintiff  was  ««dtt]y  qnaUiisd,*'  tal^ 
48a 
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him  bj  the  said  defendant,  nor  until  the  time  of  the  committing  of  the 
ranees  by  the  smd  defendant  as  hereinafter  mentioned,  was  ever  sas- 
;d  of  any  such  offences  or  misconduct ;  by  reason  whereof  the  said 
itiffhad  deservedly  acquii^d  the  honor,  esteem,  and  good  will  of  all 
neighbors  and  others,  good  and  worthy  subjects  of  our  said  lord  the 
f,  to  whom  he  was  known,  to  wit,  at,  Ac.  (renwe).    Nevertheless  the 
defendant,  well  knowing  the  premises,  but  conti'iving,  and  wickedly 
maliciously  intending  to  injure  the  said  plaintiff  in  his  good  name, 
lit,  and  reputation,  and  to  bring  the  said  plaintiff  into  great  disgrace, 
idal,  and  distrust,  as  such  justice  as  aforesaid,  amongst  all  his  neigh- 
and  other  good  and  faithful  subjects  of  our  said  lord  the  king,  on, 
1.  at,  &c.  {venue)  aforesaid,  in  a  certain  discourse  which  the  said  de- 
jdant  then  and  there  had  of  and  concerning  the  said  plaintiff,  and  of 
concerning  the  said  plaintiff  in  the  execution  of  his  said  office  of 
ice  of  the  peace,  in  the  present  and  hearing  of  the  6aid  subjects, 
^Ij  and  maliciously  spoke  and  published  of  and  concerning  the  said 
intiff,  and  of  and  concerning  him  in  the  exercise  of  his  said  office  of 
ice  of  the  peace,  in  the  presence  and  hearing  of  the  said  last-mention- 
ibjects,  these  false,  scandalous,  and  malicious  words  following,  that  is 
ly,  Ac. — [^Here  set  out  the  words^  with  proper  innuendoes^  and  add  d^m-^ 
oUier  counts  as  may  be  requisUcj  and  conclude  with  the  following 
\ge :] — By  means  of  which  £aid  premises  the  said  plaintiff  hath  been, 
is  greatly  injured  in  his  aforesaid  good  name,  fame  and  credit,  and 
ight  into  public  scandal,  infamy  ancf  disgrace,  with  and  amongst  all 
leighbors  and  other  good  and  worthy  subjects  of  this  realm,  insomuch 
divers  of  those  neighbors  and  subjects  to  whom  the  integrity  of  the 
plaintiff  were  unknown,  have,  on  occasion  of  the  committing  of  the 
several  grievances,  from  thence  hitherto  suspected  and  believed,  and  still 
ispect  and  believe  the  said  plaintiff  to  have  been,  and  to  bo  a  person 
of  the  offences  and  misconduct  so  as  aforesaid  mentioned  to  have 
charged  upon  an9  imputed  to  the  said  plaintiff  by  the  said  defend- 
and  tliereby,  and  otherwise  by  means  of  the  premises,  the  said  plain- 
iath  been,  and  is  greatly  injured  and  danmified,  to  wit,  at,  &c.  (venue) 
said.    [If  any  special  domage  here  state  U.] — To  the  damage  of 
ftaid  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 

m 

^or  that  whereas  the  said  plaintiff  now  is  a  good  {m)^  true,  honest,  just,  14.  For 
faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  J^^^IL^ 

Idacted  himself,  and  until  the  committing  of  the  several  grievances  by  plaintiff  in 
said  defendant  as  hereinafter  mentioned,  was  always  reputed,  and  hiapro- 
)med,  and  accepted,  by  and  amongst  all  his  neighbors  and  others,  ^^"^'^^ 
and  worthy  subjects  of  this  realm,  to  wl^om  he  was  in  any  wise  ^dering 

^wn,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c,  ah  attocw 

inue).    And  whereas  also  the  said  plaintiff,  before,  and  at  the  time  of  ^^  ^^^' 
committing  of  the  several  grievances  by  the  said  defendant  as  here- 


Woids  whioh  impatt  the  ifmnt  of  intog- 
^or  o&paoHy,  whether  meotnl  or  peonniary, 
|a  eondact  of  a  profeanon  or  tniit  in  which 
futjm  engaged  are  actionable,  1  MaL 
^  344;  8  Wils.  59, 187;  2  BU.  Kep.  760; 
r  Mooce,  200;  8  B.  &  B.  297,  a  C;   8  B. 


&  A.  702;  2  Car.  &  P.  146.  See  the  form  of 
declaration  fi>r  a  libel  on  an  attorney,  ante* 
629. 

(m)  That  this  general  indnoement- of  good 
oharaoter  ia  anneeesBaiy,  see  ante,  620,  n. 
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inafter  mention^,  had  been  and  was,  and  BtQl  is  an  attorney  of  die  oool 
of  our  said  lord  the  king,  before  the  king  liimself,  [or  if  in  C.  P.  **}i^ 
fore  his  majesty's  justices  of  the  Bench,"]  and  hath  always  used,  exerdb> 
ed,  and  carried  on,  and  still  doth  use,  exercise,  and  carry  on  the  profts* 
sion  and  business  of  an  attorney  (»),  with  honesty,  integrity,  credit,  aai 
reputation,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the 
mitting  of  the  said  grieTances  by  the  said  defendant  as  hereinafter 
tioned,  been  suspected   to  haye  been  guilty  of  the  dishonesty  or  Dii»^ 
eonduct  as  hereinafter  mentioned,  to  have  been  charged  upon  and  imput- 
ed to  him  by  the  said  defendant,  to  wit,  at,  &c.  {vetiite).    By  means  of 
which  said  premises,  the  said  plaintiff,  before  the  committing  of  the  sere- 
ral  grievances  by  the  said  defendant  as  hereinafter,  mentioned,  had  de- 
servedly obtained  the  good  opinion  and  credit,  of  all  his  neighbors  and 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  i&c.  (venue).  «And  also  by  reason  of  the  premises, 
the  said  plaintiff,  in  the  way  of  his  aforesaid  profession  and  business,  was 
daily  and  honestly  acquiring  great  gains  and  profits  therein,  to  wit,  at, 
Ac.  (venue'). — [^  any  specictl  inducement  be  necessary  to  eaplain  Ae 
woraSy  here  insert  d.]^— Yet  the  said  defendant,  well  blowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plaixh 
tiff,  and  contriving,  and  falsely  and  maliciously  intending  to  injure  Uie 
said  plaintiff  in  his  said  good  name,  fan:^3,  and  credit,  and  to  bring  him 
into  public  scandal,  injury,  and  disgrace,  with  and  amongst  all  his  neigh- 
bors, and  other  good  and  worth/  subjects,  of  this  kingdom,  and  to  injure 
the  said  plaintiff  in  his  said  profession  and  business  of  attorney  as  afore- 
said, and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 
subjects,  that  the  said  plaintiff  had  conducted  himself  improperly  and 
dishonestly,  and  without  integrity,  in  his  said  profession  and  business,  and 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff, 
heretofore,  to  wit,  on,  Ac.  [on  or  aAout  the  day  when  the  words  were 
spoken"],  at,  &c.  {venue),  in  a  certain  discourse  which  the  said  defendant 
then  and  tfaei*e  had,  in  the  presence  and  hearing  .of  divers  good  and 
worthy  subjects  of  our  lord  the  now  king,  then  and  there,  in  the  presence 
and  hearing  of  the  said  subjects,  falsely  and  maliciously  spoke  and  publish- 
ed, of  and  concerning .  the  said  plaintiff,  in  the  way  of  his  said  profes- 
sion and  business  (o)  these  false,  scandalous,  malicious,  and  defamatoiy 
words  following,  that  is  to  say,  Ac.^ JEfere  state  the  viords  in  as  mang 
different  forms  as  possible,  in  order  to  meet  every  probable  circumstance 
of  the  case.} — [Add  such  other  counts  as  the  cfise  may  suggest,  and  see  the 
form  of  a  second  or  subsequent  count,  ante,  639,  mutatis  mutandis. — Con- 


(n)  A  dmple  itfttinieiit  tiiat  plaiatiff  txep- 
taaid  hh  pronsioa  is  Baffioient,  without  alleg- 
ing he  was  "duly  qualified,'*  &o.  ante,  toI.  i. 
48().  It  need  not,  it  eeema,  be  expreeely  aver* 
red,  that  ''at  the  time  of  the  q)caking  the 
words,**  &o.  plaintiff  exercised  the  proA»9ion. 
If  it  be  aUcffMl  that  ha  *<  was  and  is  an  attor- 
ney, &G.  and  hath  Ibr  a  long  time  carried  it 
on,  &o.*'  it  win  suffice,  2  tlolL  Rep.  84;  Ante, 
Tol.  L  480.  where  an  averment  of  eztrinsio 
matter  is  material,  the  auction,  that  the  slan- 
der applies  to  such  eztrinsio  matter  is  xnatter  of 
deienption,  and  must  in  general  be  proved  as 


laid,  though  unnecessarily  minute.  Thus,  is 
slander  of  an  attorney,  if,  after  slataiig  he  was 
an  attorney,  it  tie  atened  he  had  ooMveted  a 
partloular  mit,  &o.  and  then  state  that  the 
slander  was  published  of  and  concerning  las 
oonduct  in  that  suit,  &c.  it  is  easeatiat  to  pi^ve 
the  existence  of  the  suit,  &e.  and  that  the 
•oandal  had  rsfcrenee tothe  partioitlar ooossaon 
stated,  anta,  voL  i  430,  and  the  aathoriftieB 
there  coUected. 

(o)  That  this  ATsnnent  la  divisible,  see  ante 
vol  L  48a 
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vriik  ike  foUcwing  averment  of  damaged] — ^67  means  of  the  com-      »w 
ig  of  which  said  several  grietances  by  the  said  defendant  as  afore- 
tilie  said  plaintiflf  hath  been  and  is  greatly  injured  in  his  said  good  . 
)i  fame,  and  credit,  and  also  greatly  injured  in  his  said  proi^ion 
basiness,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with 
amongst  all  his  neighbors  and  other  good  and  worthy  subjects  of  this 
insomuch  that  divers  of  those  neighbors  and  8ijd>jects  to  whom  the 
mce  and  integrity  of  the  said  plaintiff  in  the  premises  were  un- 
if  have,  on. account  of  the  committing  of  the  said  grievances  by  the 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed, 
still  do  suspect  and  believe,  the  said  plaintiff  to  have  been,  and  to  be 
srson  guilty  of  dishonesty  and  fraudulent  practices,  and  to  have  acted 
lestly  and  improperly  in  his  said  profession  and  business  of  an  at- 
ley  as  aforesaid,  and  have,  by  reason  of  the  committing  of  the  said 
loes  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly 
I,  and  still  do  refuse,  to  have  any  acquaintance  or  discourse  with  the 
plaintiff,  or  to  employ  or  have  any- transaction  with  the  said  plaintiff, 
;tii6'way  of  his  said  profession  and  business,  as  they  were  before  accus- 
to  have,  and  otherwise  would  have  had.    And  by  reason  of  the  pre- 
{,  the  said  plaintiff  has  been  greatly  vexed,  harassed,  oppressed,' and 
>Terished,  and  has  also  lost  and   been  deprived  of  divers  great  gains 
profits  which  would  otherwise  have  arisen  and  accrued  to  him,  in  his* 
profession  and  business  and  otherwise,  [here  add  any  special  damage 
has  sustained]  y  and  the  said  plaintiff,  by  means  of  the  premises 
been,  and  is  otherwise  xnuch  injured  and  damnified  therein,  to  wit, 
ic.  (venue^.    To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
he  brings  his  suit,  &c. 

[After  the  usual  avemteni  of  the  plaintiffs  good  and  chaste  character ,  15,  For  ao. 
her  innocence  of  the  offence  imputed  to  her,  as  ante,  627  a]^^And  cosing  a 

also  the  said  plaintiff  at  the  time  of  the  committing  of  the  griev-  ^^^ 

by  the  said  defendant  hereinafter  mentioned,  and  long  before,  did  tion  {p) 

and  exercise  the  business  and  employment  of  a  domestic  governess  and 

stress  of  children  and  young  persons,  living  and  residing  together 

such  children  and  young  persons,  and  thereby  acquired  great  gains, 

i,  and  advantages,  and  had  always  conducted  herself  with  decorum, 

i^,  modesty,  4uid  propriety.— And  whereas  also  the  said  plaintiff, 

the  speaking  and  publishing  of  the  words  hereinafter  mention^  * 

lived  in  the  families  of  divers  persons,  to  wit,  the  said  defendants,  one 
&c.  &G.  respectively,  as  such  governess,  and  at.  the  time  of  the 
utting  of  the  grievances  by  the  said  defendant,  as  hereinafter  mei^- 

lived  in  the  family  of  the  said  Mrs. Ac.  to  wit,  at,  Ac.  (^vefh 

Tet  the  defendant/  well  knowing  the  premises,  and  greatly  envying 
happy  state  and  condition  of  the  said  plaintiff,  but  contriving  and  false- 
i^and  maliciously  intending  to  injure  and  prejudice  her  in  her  good  name, 
S,  and  credit,  and  in  her  aforesaid  business,  and  to  be  reputed  an  indeco- 
^  unchaste,  immodest,  and  impropa:  person,  and  unfit  to  be  employed 
^h  governess,  on,  &c.  at,  &c.  (venue)  in  a  certain  discourse  which  ho 
aaid  defendant  -then  and  there  had  with  one  B.  J.  of  and  concerning 

( j>)  See  the  general  notei  to  the  fiurm,  ante,  68a 
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16.  For 
words 
dandex^ 
ing  ploin- 
tittiu  his 
trade  as  by 
caUing 
him  a 
rogue,  &c. 

(9). 


the  said  plaintiff,  and  of  and  concerning  her  in  her  stdd  business,  and  tf 
and  concerning  her  behavior  while  hhe  lived  with  the  siud  deTenda^k 
falsely  and  maliciously,  in  the  presence  and  hearing  of  the  said  R.  It; 
spoke  and  published  these  several  false,  scandalous,  malicious,  and  tt| 
famatory  words  of  and  concerning  the  said  plaintiff,  and  of  and  con 
ing  her  in  her  said  business,  and  her  behavior  while  she  lived  with 
said  defendant,  following,  that  this  is  to  say,  &c.  — Ihere  set  out  the 
with  innuendoes  J  and  add  such  other  counts  as  may  be  useful;  state 
darnage^  as  ante^  628,  observing  the  notes^  and  any  other  special  danu^ 
which  the  plaintiff  may  have  sustained.  See  a  form  of  special  darMmk 
posty  641  m.]  * 

[  Commencement  and  conclusion  as  usual j  as  ante^  596.] — For  that  w1 
as  the  said  plaintiff  now  is  a  good  (r),  true,  honest,  just,  and  faithful 
ject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted 
self,  and  until  the  committing  of  the  several  grievances  by  the  said  del 
ant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and 
ed  by  and  amongst  all  his  nefghbors,  and  other  good  and  worthy  subji 
of  this  realm,  to  whom  he  was  in  any  wise  known,. to  be  a  person  of 
name,  fame,  and  credit,  to  wit,  at,  &c,  {venue").     And  whereas  also 
said  plaintiff  was,  before  and  at  the  time  of  the  committing  of  the 
ances  by  the  said  defendant,  as  hereinafter  mentioned,  and  from 

hitherto  hath  been,  and  still  is,  a (5)  and  has  always  exercised 

carried  on,  and  still  doth  exercise  and  carry  on  the  same  trade  and 
ness  with  integrity,  honesty,  and  propriety  of  conduct,  to  wit,  at,  Ac. 
nue)  aforesaid.  And  whereas  also  the  said  plaintiff  hath  not 
been  guilty,  or,  until  the  time  of  the  committing  of  the  said  several 
ances  ^by  the  said  defendant,  as  hereinafter  mentioned,  been  susj 
to  have  been  guilty,  of.  the  offences 'and  misconduct  as  hereinafter 
ed  to  have  been  charge^  upon  and  imputed  to  him  by  the  said  defeni 

or  of or  any  other  offences  or  misconduct  whatever.     By  m< 

which  said  premises  the  said  plaintiff,  before  the  committing  of  the 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned,*! 
deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors 
other  good  and  worthy  subjects  of  this  realm  to  whom  he  was  in 
wise  known  ;  and  had  also  thereby  acquired,  and  was  then  daily  and^ 
nestly  acquiring  great  gains  and  ppfits  in  his  trade  and  business  to 
comfortable  support  of  himself  and  his  family,  and  the  great  inci 
his  riches,  to  wit,  at,  &c,  {venue)  aforesaid.     [Here  insert  a  spei 
ducemenif  if  any  be  requisite,  to  explain  the  slanderous  wordsJ]-^ 
the  said  defendant  well  knowing  the  premises,  but  greatly  envying 
happy  state  and  condition  of  the  said  plaintiff,  and  contriving  and  wi< 


(q)  Ohserro  tho  general  notes  to  theibrm, 
ant^  fiOS.  Words  iniich  impute  to  a  person 
in  his  tindtf  however  inferior,  (1  Lev.  116;  5 
B.  &  0  160,)  of  fraudulent  or  dishonorable 
eondnck,  or  of  being  in  insolvent  oircumstanoee, 
an  aciioinable,  Loi^  Raym.  1480;  8  Bing.  1(>4. 
It  is  said,  however,  that  an  action  is  not  sus- 
tainable fbr  saying  a  tradesman  has  charged 
an  exorbitant  sum  ibr  his  goods,  &o.  un&ss 


firand  be  imputed,  fte.  Ba&  Ab.  aaadsr,! 
If  deihniatory  words  be  Bfolkmx  of  tm^ 
sons,  nfii«:ing  them  in  their  joint  trader 
may  join  in  an  action  Ibr  the  injury,  8  B.I 
160.  - 

(r)  That  this  genend  induoement  sf 
character  is  unnecessary,  see  ante,  620, 1 

(s)  As  to  the  averment  of  the 
trade,  see  ante,  toL  l  480. 
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1^  and  maliciovaly  intonding  to  injare  the  said  plaintiff  in  his  said  good 
lame,  fiune,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
Ihgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy 
ttl^ts  of  this  kingdom,  and  to  canse  it  to  be  suspected  and  believed  hj 
wse  neighbors  and  subjects  that  the  said  plaintiff  had  been  and  was 
iltjr  of  the  offences  and  misconduct  hereinafter  stated  to  have  been 
d  upon  and  imputed  to  him  by  the  said  defendant,  and  to  vez,  ha- 
,  oppress,  impoverish)' and  wholly  ruin  the  said  plaintiff  in  his  said  trade 
Jfed  business,  and  otherwise,  &c,  heretofore,  to  wit,  on,  [dai/  of  speaking 
Ik  ward!},  or  about  t^,]  at,  <&c.  {venue)  aforesaid,  in  a  certain  discourse 
vkich  the  said  defendant  then  and  there  had,  of  and  concerning  the  said 
ihintiff,  and  of  and  concerning  him  in  his  said  trade  and  business,  [and 
Ijf  ike  words  refer  to  matter  stated  in  a  special  inducement^  say  ^'  and  of 
concerning  the  said,  &c."]  in  the  presence  and  hearing  of  divers  good 
worthy  subjects  of  our  lorAth^  kiiigi  and  then  and  there,  in  the  pre- 
and  hearing  of  the  said  last-mentioned  subjects,  falsely  and  mali- 
ly  spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of 
concerning  him  in  his  said  trade  and  business  [and  of  and  concerning 
said,  Ac.}  the  false,- scandalous,  malicious,  and  defamatory  words  fol- 
g,  that  is  to  say, "  he  '*  fmeaning  the  said  plaintiff]  "  is  a  great  rogue 
keeps  false  books."  [Here  set  out  the  slanderous  words  with  proper 
€5,  and  as  to  which  innuendoes  see  antCy  vol.  i.  486 ;  add  one  or 
oOier  counts  as  the  case  may  suggest.  The  following  is  a  form  of 
}nd  or  subsequent  count :] — And  afterwards,  to  wit,  on  the  day  and  Second 
aforesaid,  at,&c.  {venue)  aforesaid,  in  a  certain  other  discourse  which  ^'***' 
said  defendant  then  and  there  had  of  and  concerning  the  said  plaintiff, 
of  and  concerning  him  in  his  said  tra^e  and  business,  in  the  presence 
hearing  of  (livers  other  good  and  worthy  subjects  of  this  realm,  the 
defendant  further  contriving  and  intending  as  aforesaid,  then  and 
,  in  the  presence  and  hearing  of  the  said  last-mentioned  subjects,  false- 
aiid  maliciously  spoke  and  published  of  and  concerning  the  said  plaintiff, 
'  of  and  concerning  him  in  his  said  trade  and  business,  the  false,  scan- 
OS,  malicious,  and  defamatory  words  following  (that  is  to  say)  [here 
out  the  words  with  proper  innuendoes ^  properly  varying  them  from  the 
count;  conclude  with  the  following  damage:] — By  means  of  the 
itdng  of  which  said  several  grievances  by  the  said  defendant  as 
id,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy 
of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects, 
whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the  premises 
re  unknown,  have,  on  account  of  the  committing  of  the  said  grievances 
the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  andbe- 
,  and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and 
be  a  person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charg- 
upon  and  imputed  to  him  by  the  said  defendant,  and  have,  by  rea- 
of  the  committing  of  the  said  grievances  by  the  said  defendant  as 
id,  from  thence  hitherto  wholly  refused,  ^nd  still  do  refuse  to  deal 
have  any  transaction,  acquaintance,  or  diseourso  with  the  said  plaintiff 
his  said  trade  and  business,  or  otherwise,  as  they  were  before  used  and 
to  have»  and  otherome  would  ha^e  had.-— [.Bisre  insert  anjf 
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9p%cial  damage  pMnHf  ma^  have  sutUmed  iw  amseqttenee  of  Ai 
deraus  wardsj  and  tfthfi  damage  be  the  loss  of  customers  U  ma^hesiMUd 
as  /Mows  .*!  '^  and  also  by  means  of  the  premises  divers  persons,  to 
A.  B.  and  Go.  and  G.  D.  and  E.  F.  who,  respectively,  before  the  1 
of  the  committing  of  the  said  grievances  had  been  and  were  costoniefSQ^ 
and  used  and  accustomed  to  deal  with  the  said  plaintiff  in  the  way  of  Us 
aforesaid  trade  and  business,  to  the  great  profit  and  advantage  of  the  said 
plaintiff,  have  from  thence  hitherto  wholly  negle<;^  and  refused,  and  sdB 
do  neglect  and  refuse  to  continue  as  such  customers,  or  to  deal  with  the 
said  plaintiff:"^  and  also,  by  means  of  the  pz:emises,  the  said  fdaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  Ac 
^venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  theie- 
£ore  he  brings  his  suit,  <&c. 


17.  For  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the 

"^^  ^p-  mitting  of  the  grievances  hereinafter  mentioned,  was,  and  from  tfacBoe 

Svwfcy*"  ^^**®^*^  ^^^  heeiXy  and  still  is,  a and  has  always  exercised,  followed, 

to  pUiDtiff,  and  carried  on,  and  still  doth  exercise,  follow,  and  carry  on,  the  same  trade 
^  V^J^y  Of  business  with  integrity  and  punctuality  qf  dealing,  always  well  and 
of  hii  t»dfi  ij^iy^  Qjj^^  punctually,  paying  and  discharging  his  just  debts,  to  wit,  at, 
&c.  {ven%ie)  aforesaid,  and,  until  the  time  of  committing  the  said  griev- 
ances, has  not  ever  been  suspected  to  be  unable  or  unwilling  to  pay  his 
just  debts. — By  means  of  which  said  several  premises  the  said  plaintiff, 
before  the  committing  of  the  grievances  by  the  said  defendant  hereinafter 
mentioned,  not  only  deservedly  obtained  tiie  good  opinion  of  all  his  nei^ 
-  bors,  and  other  good  and  worthy  subjects  of  this  realm,  but  had  also  there- 
by acquired,  and  was  then  daily  and  honestiy  acquiring  great  gains  and 
profits  in  his  said  trade  or  business,  to  the  comfortable  support- of  himsdf 
and  his  family,  and  the  great  increase  of  his  riches,  to  wit,  at,  &c.  (venme) 
aforesaid.  [Ifani/  special  inducement  be  necessary j  here  slate  U,  In  the 
€€ue  upon  which  this  form  wasframed^  the  inducement  was  as  follows .-] — 
And  whereas  also  the  said  plaintiff,  before  the  committing  of  the  said 
grievances,  had  bought  of  one  R.  M.  a  large  quantity  of  goods  and  chat- 
tels, to  wit,  [one  ton  weight  of  cheese]  at  and  for  a  certain  price  or  sum 
of  money  to  be  paid  by  the  said  plaintiff  to  the  said  B.  M.  at  a  certain 
time  not  elapsed  at  the  time  of  the  committing  of  such  grievances,  to  wit, 
at,  &c.  (^venue)  aforesaid.]  Yet  the  said  defendant  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving  and  wickedly  and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  bring 
him  into  great  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the 
said  plaintiff  was  poor,  and  in  indigent  and  bad  circumatances,  and  incspa- 
ble  of  paying  his  just  debts,  and  debts  to  be  by  him  contracted,  and  therd>^ 
and  otherwise  to  injure  the  said  plaintiff  in  his  aforesaid  trade  and  basi- 
ness,  and  otherwise,  [and  to  deprive  him  of  the  benefits  of  his  said  bargain 
with  the  said  R.  M.]  and  to  vex,  harass,  oppress,  impoverish,  and  mtot 
ly  ruin  him  heretofore,  to  wit,  on,  &c.  at,  ^c.  (venue)  in  a  certain  dis- 

U) 
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E»  vhich  the  said  defendant  then  and  there  had  of  and  conceming  the    ^^[^ 
plaintiff,  and  of  and  conceming  him  in  the  way  of  his  aforesaid  trade  sulkdebu 
1^  bnsiQess,  falsely  and  maliciously  spoke  and  published,  in  the  presence 
hearing  of  [one  E.  F.  and]  divers  other  persons  of  and  conceming 
said  plaintiff,  and  of  and  conceming  him  in  the  way  of  his  aforesaid 
and  business,  the  false,  scandalous,  malicious,  and  defamatory  words 
>wing;  that  is  to  say,  &c,  [set  otU  the  words  fully j  with  innuendoes^  Genenl 
such  other  counts  as  tiie  case  may  stiggesUl — By  means  of  the  commit-  <**"'^*e«' 
of  which  said  several  grievances  by  the  said  defj^ndant  as  aforesaid, 
said  plaintiff  hath  been  and  is  not  only  greatly  injured  in  his  afore- 
irid  ^od  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy, 
i$A  disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  wor- 
%  sabjects  of  this  realm,  to  whom  he  was. in  any  wise  known,  insomuch 
^t  divers  of  those  neighbors  and  subjects,  to  whom  the  integrity  and 
drcumstances  of  the  said  plaintiff  were  unknown,  have,  on  occasion 
the  committing  of  the  said  grievances,  from  thence  hitherto  suspected 
believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  have  been 
to  be  in  indigent  and  bad  circumstances,  and  incapable  of  paying  his 
debts,  and  to  have  been  insolvent,  and  to  be  likely  to  remain  insol* 
and  have  thereby,  and  on  no  other  account  whatsoever,  refused  to 
or  have  any  transaction  with  the  said  plaintiff  in  his  aforesaid  trade 
business  or  otherwise  ;  and  thereby  also  one  E.  F.  who,  before  and  at  Spedal 
time  of  the  committing  of  the  said  greViances,  had  been  used  and  ac-  damage. 

ed  to  deal  with,  and  who  otherwise  would  have  continued  to  have 
i  with  the  said  plaintiff  in  the  way  of  his  aforesaid  trade  and  business, 
from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  there- 
also,  afterwards,  and  before  the  time  appointed  for  the  payment  of  the 
~  price-of  the  said  goods  and  chattels,  to  wit,  on,  &c,  aforesaid,  at, 
{venue)  aforesaid,  when  the  said  plaintiff,  requested  the  said  B.  M. 
deliver  the  said  goods  and  chattels  to  4;he  said  plaintiff,  hQ  the  said  R. 
wholly  refused  to  deliver  the  same,  or  any  part  thereof,  to  the  said 
tiff,  unless  the  said  plaintiff  would,  before  such  delivery,  pay  the 
thereof ;  and  thereupon  afterwards,  and  before  the  time  appointed 
ihe  said  contract  for  payment  of  the  said  price  of  the  said  goods  and 
ittels,  to  wit,  on,  <fec.  aforesaid,  at,  &c.(rentie)  aforesaid,  the  said  plain- 
in  order  to  procure  the  delivery  thereof,  was  forced  and  obliged  to 
,  and  did  then  and  there  pay  to  the  said  B.  M.  a  large  sum  of  mo- 
te wit,  ther  sum  of  £ —  and  the  said  plaintiff,  by  means  of  the  pr^ 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit, 
Ac.  (venue)  aforesaid.     To  the  damage  of  the  said  plaintiff  of  £ — , 
therefore  he  brings  his  suit,  &c. 

18.  By  the 

Per  ftat  whereas  the  said  plaintiff,  before  and  at  the  time  of.  the  said  ^Jf^  °^ 
dant's  committing  the  grievances   hereinafter  mentioned  was,  and  rooms  fbr 
Aence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  words  im. 
with  the  appurtenances,  at,  Ac.  {venue')  and  during  all  that  tijne  JJjI^*ty 
the  same,  for  the  purpose  of  persons  bathing  therein,  for  certain  re-  to  oommit 
to  the  said  plaintiff  in  that  behalf,  to  wit,  at,  <&c.  {venue)  aforesaid,  an  un- 
reby  the  said  plaintiff  had  acquired,  and  was  then  daily  and  honestly  ^^ 
g  sundry  great  g{iins  and  profits,  to  the  comfortable  support  of  spoken  in 
If,  and  to  tiie  great  increase  of  hi&  riches,,  to  wit,  at,  &c.  (venue)  answer  to 
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aforeBftid.    And  whereas  also,  before  and  at  the  time  of  the  coaunittiBg 
of  the  grieTances  hereinafter  mentioned,  one  E.  F.  had  been  and  was^aal 
still  is,  suspected  bj  dirers  persons,  subjects  of  this  realm,,  to  have  been 
a  qucftioD   guilty  of  sodomitical  practices.    Yet  the  said  defendant,  well  knowing  the 
£!dlnt^   premises,  but  greatly  envying  the  happy  state  and  condition  of  the  said 
a  thixtl    ^  plaintiff,  and  contriving,  and  wickedly  and  maliciously  intending  to  injurs 
ptfMa.       the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  mnd  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom 
he  was  in  any  wise  known,  and  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  subjects,  that  the  said  plaintiff  had  been,  and  was, 
guilty  of  sodomy  and  sodomitical  practices,  and  to  subject  him  to  the  pains 
and  penalties  of  this  kingdom,  made  and  provided  against,  and  inflicted 
on  persons  guilty  thereof,  heretofore,  io  wit,  on,  Ac.  at,  Ac.  (venme"^  in  a 
certain  discourse  which  he  the  said  defendant  then  and  there  had  in  tite 
presence  and  hearing  of  one  J.  S.  in  answer  to  a  certain  question  then  and 
tiiere  put  to  him  by  the  said  J.  S.  why  he  the  said  defendant  had  not  re- 
turned to  sleep  at  the  said  plaintiff's  house,  falsely  and  maliciously  spoke 
and  pubUdied  of  and  concerning  the  said  plaintiff,  the  &lse,  scandaloos,  ma> 
licious,  and  defamatory  words  following,  that  is  to  say,  Ac.  [Here  set  aiU 
the  slander  with  innuendoes']  ;  with  this,  that  the  said  plaintiff  will  verify 
that  the  said  defendant  thereby  then  and  there  meant  to  insinuate,  and 
have  it  understood  by  the  said  J.  S.  that  the  said  plaintiff  had  been  sus- 
pected to  have  been,  and  had  been,  guilty  of  sodomy  and  sodomitical 
practices,  and  so  the  said  J.  S.  then  and  there  understood  the  said  word^ 
^^ond       to  wit,  at,  &c.  (venue)  aforesaid.    And  afterwards,  to  wit,  on,  &c.  at,  kc 
^^^^        (venue)  aforesaid,  in  a  certain  other  diteourse  which  the  said  defendant 
uien  and  there  had  with  the  said  J.  S.  in  presence  and  hearing  of  divers 
good  and  worthy  subjects  of  this  realm,  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  then  and  there,  in  the  presence  and 
hearing  of  the  said  last-mentioned  subjects,  in  answer  to  a  certain  question 
tiien  and  there  put  him  by  the  said  J.  S.  that  is  to  say,  why  he  the 
said  defendant  had  not  returned  to  the  said  plaintiff,  he  the  said  defendant 
then  and  there,  in  the  presence  and  hearing  of  the  said  J.  S.  then  and 
there  ftdsely  and  maliciously  spoke  and  puUis^ed,  of  and  concerning  the 
said  plaintiff,  these  other  false,  scandalous,  malicious,  and  defamatory 
^^^     words  following,  that  is  to  ^y ; — [here  state  other  ufards^  and  add  sudk 
gS^      other  counts  as  may  be  useful;  state  the  damage  thus :]  By  means  of  the 
ud  ipe-    oommitting  of  whidi  said  several  grievances  by  the  said  defendant,  fte 
*^^  said  plaintiff  not  only  had  been  and  is  greatly  injured  in  his  aforesaid 

good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infiuny, 
and  disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors 
and  subjects,  to  whom  the  innocence  and  integrity  of  the  said  |daintiff  ni 
Ae  said  premises  were  unknown,  have,  on  occasion  of  the  speaking  and 
committing  of  the  said  grievances,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been 
and  to  be  a  person  guilty  of  sodomitical  practices,  and  have,  on  that  ac- 
count, fh>m  thence  hitherto  shunned  and  avoided  the  company  and  conve^ 
sation  of  the  said  plaintiff,  and  have  wholly  refused,  and  still  do  refuse  to 
have  any  acquaintance  or  discourse  with  him,  as  tliey  were  b^bre  used 
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mi  amiBtoafidd  to  do,  and  would  have  done  again,  had  not  the  said  gri^y*^ 
jhees  been  ao  connnitted  as  aforesaid,  and  also,  bjr  reason  and  by  means 
tf  ihe  eommitting  the  said  grievances,  and  on  no  other  account  whatsoey- 

S,the  Bev.  Mr.  C.  and  family,  Mr.  L.,  Mr.  A.,  Mr.  P.,  &c.  Ac.  and 
vers  other  perscnts  who  would  otherwise  have  fireqnented  and  bathed  in 
Itad  from  Ae  said  rooms,  with  the  appurtenances,  of  the  said  plaintiff,  and 

Kid  him  eertain  reward  in  that  behalf,  have,  on  occasion  of  the  c<Hauiit- 
ig  of  the  said  grievances  by  the  said  defendant,  wholly  declined  and 
Isgleeted  so  to  do  ;  and  the  said  plaintiff  hath  thereby  lost  and  been  do* 
Irived  of  divers  great  gains  and  profits  which  might  and  would  have  otb- 
innsd  arisen  and  accrued  to  him  from  the  said  persons  so  bathing  in  the 
rooms,  with  the  appurtenances,  as  aforesaid,  and  the  said  plaintiff  hath 
,  and  is,  by  reason  of  the. committing  of  the  said  several  grievances, 
^ftenrise  greatly  injured  and  damnified,  to  wit,  at,  Ac.  (yenu^)  aforesaid. 
^  ike  damage  of  tike  said  plaintiff  of  £ — ,  and  therefore  he  brings  his 
Ac.  — — 

For  tiiat  whereas  the  said  plaintiff  now  is  a  good  («),  true,  honest,  just, 

fiathM  subject  of  this  realm,  and  as  such  hath  always  behaved  and 

iducted  Imnsdf,  and  until  the  committing  of  the  several  grievances  by 

said  defendant  as  hereinafter  mentioned,  was  always  reputed,  and  es- 

led,  and  accepted,  by  and  amongst  all  his  neighbors,  and  other  good 

worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known, 

be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c,  {venue). 

^  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the 

of  the  committing  of  the  said  several  grievances  by  the  said  defend- 

it  as  hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  the 

and  misconduct  as  hereinafter  stated  to  have  been  charged  upon 

inputed  to  the  said  plaintiff  by  the  said  defendant.    By  means  of 

said  premises  the  said  plaintiff,  before  the  committing  of  the  said 

ranees  by  the  said  defendant  as  hereinafter  mentioned,  had  deserv- 

ly  obtained  the  good  opinion  and  credit  of  aU  his  neighbors,  and  oth* 

good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise 

I,  to  wit,  at,  Ac.  (venue')  aforesaid.    Yet  the  said  defendant,  well 

the   premises,  but  greatly  envying  the  happy  state  and  cmr 

of  the  said  plaintiff,  and  contriving  and  wickedly  and  maliciously 

iding  to  injure  the  said  plaintiff,  and  to  bring  him  into  public  seandal, 

ly,  and  disgrace,  vrith  and  amongst  all  his  neighbors  and  other  good 

worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  snspeeted  and 

by  those  neighbors  and  subjects,  that  the  said  plaintiff  had  been 

was  guilty  of  the  offences  and  misconduct  hereinafter  stated  to  have 
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19.  For 

Blander 

only  by 
reason  of 
$pecial 
damofft 


!•)  Tktt  An  aTerment  of  geaeFal  good 
aicter  is  unneoeaBaiy,  aee  ante,  820. 
(v)  nkoagh  the  law  will  not  permit  the 
ict  of  damage  in  general^  jet  when 
>  haa  atimtUly  beoi  auatauifld,  the 
iggnered,  may  inatain  an  action 
maliciona  publication  of  any  untruth, 
.  6^;  1  Sid.  79,  80;  Com.  XKg.  Action  on 
ftr  noAimatiim^  I).  80%  1  Stark,  on 
,  2d  ed.  190,  H  $eq,  *The  special  dom- 
nffident  to  anpport  an  action,  must  ^  * 
'  I,  ictqal  losB,  (aa  of  i^  parlMwIaT  vub^ 


riage)  or  the  acquaintance  or  friendship  of 
some  specified  person,  1  RoT.  Ab.  86.  2  B.  & 
P.  284,  3d  edit  872;  1  Taunt.  89;  8  T.  B. 
180.  When  the  proMU  damage  may  be  nU 
flcient,  as  to  say  to  a  &ther  of  an  heir  appa- 
rent, Uiat  he  is  a  bastard,  &c.  see  1  Rol.  Ab. 
88;  1  Lev.  261;  8  Bla.  Com.  notes  by  Chitty, 
128  0.  The  special  damage  moat  be  incident 
to  and  a  natural  conaequeace  of  the  wojrda 
spoken,  and  not  the  consequence  of  the  un^ 
lawftQ  act  of  a  third  person,  8  East,  1 ;  Ante, 
vd.iM0«»4i4 
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vom  been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  yo, 
J^I^FT^  harrass^  oppress,  impovorish,  and  wholly  ruin  the  said  plaintiff,  heretofovai 
to  wit,  on,  &c.  [the  day  of  speaking,  the  words  or  about  W]  at,  &c.  (fm^ 
ime)  aforesaid,  in  a  certain  discourse  which  he  the  said  defendant  iiMi 
and  there  had  with  the  said  plaintiff,  of  and  concerning  him  the  sail 
plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy  subjecti 
of  our  lord  the  king,  then  and  there,  in  the  presence  and  hearing  of  dM| 
said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and  published,  ot 
and  concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  dfrj 
DamAse.  famatory  words  following,  that  is  to  say,  ^^  he,"  [meaning  the  said  plaoirj 
tiff  j  ^'  is  a  rogue."  [Here  set  out  the  words,  withproper  innuendoes^  a4| 
the  following  general  damage  :\ — By  means  of  the  committing  of  w 
said  several  grievances  by  the  said  defendigit  as  aforesaid,  the  said 
tiff  hath  been  and  is  greatly  injured  in  his  said  good  name,  fame, 
credit,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom 
innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  unkno 
have,  on  account  of  the  committing  of  the  said  grievances  by  the 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed, 
still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be 
person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charged  u 
and  imputed  to  him  by  the  said  defendant,  and  have,  by  reason  of 
committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
thence  hitherto  wholly  refused,  and  still  do  refuse,  to  have  any  Iran 
acquaintance,  o^  discourse  with  the  said  plaintiff,  as  they  were  before 
and  accustomed  to  have  and  otherwise  would  have  had:  and  also, 
means  of  the  premises  [here  state  the  special  damage ;  see  several  s 
of  special  damage,  in  the  preceding  forms,  and  another,  infra ; 
thus :] — And  also,  by  means  of  the  premises,  the  said  plaintiff  hath 
and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.  To 
damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his  suit, 


r 


bpeoiai  By  means  of  which  said  premises  the  said  plaintiff  hath  been  uid 

tiJat^^kiit-  ^®*^y  injured  in  his  credit  and  reputation,  and  brought  into  public  s 
tiff  iwit      3*^>  infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  friends 
acquaint-    acquaintance,  insomuch  that  divers  of  those  friends  and  neighbors, 
anoe8»&o.  especially  A.  B.,  0.  D.,  E.  F.,  Ac.  [the  persons  hereinbefore  in  that 
^'^' .        half  named,]  have  wholly  refased  to  permit  any  intercourse  or  scr 
with  him,  or  to  receive  and  admit  him  into  their  respective  houses  or 
pany,  or  to  find  or  provide  for  him,  meat,  drink,  or  any  other  benefit 
advantages  in  any  manner  whatsoever,  as  they  before  tiiat  time  had  d< 
and  otherwise  would  have  continued  to  have  done,  whereby   the 
plaintiff  hath  iost  all  those  valuable  benefits  and  advantages,*  being  to 
theretofore  of  great  value,  to  wit,  of  the  value  of  £ —  and  hath  been 
is  greatly  reduced  and  prejudiced  in  his  fortunes  and  pecuniary 
stances,  and  obliged  to  incur  a  much  greater  expense  in  his  n< 
living  and  supporting  himself,  to  a  large  amount,  to  wit,  to  the 
amoqnt  of  JS—  than  he  theretofore  had  done,  and  otherwise  would 


(f )  This  WM  held  luifidMit*  see  1  Ikut  4a 
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>«oiitiniied  to  do,  and  hath  been  and  is  greatly  impoTerished,  and  all 
Jn  friends  have  wholly  withdrawxLihfiic.  friendship  and  acgnaintonce,  to 
int,at,  Ac.  (t?eiwg)  aforesaid,  [To  the  damage  oftnesaiJplmndff  0X16^^7 
pM  merefere  ne  brings  his  snitr,  Ac. 

I  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 
pntdng  of  the  grievances  by  the  said  defendant  hereinafter  mentioned, 
Was  seised  as  of  fee  (^),  of  and  in  the  reversion  of  and  in  certain  land 

iVith  the  appurtenances,  situate,  lying  and  being  in  the  parish  of in 

fh  county  of immediately  expectant  upon  the  death  of  one  p.  P. 

was  then  seised  of  the  same  premises  in  her  demesne  as  of  freehold, 
the  term  of  her  natural  life,  to  wit,  at,  Ac.  (venue).    And  whereas 
said  plaintiff,  before  and  at.  the  time  of  the  committing  the  grievances 
iinafler  mentioned,  was  desirous  of  selling  his  said  estate  and  interest 
public  auction,  and  for  that  purpose,  he  the  said  plaintiff,  before  and 
the  time  of  the  committing  of  the  said  grievances,  to  wit,  on,  Ac.  at, 
(venue)  caused  his  said  estate  and  interest  to  be,  and  the  same  then 
there  were  put  up  and  exposed  to  sale  by  public  auction,  by  one  Q. 
as  the  auctioneer  and  agent  of  the  said  plaintiff,  in  order  that  the  same 
it  be  then  and  there  sold  for  the  said  plaintiff,  yet  the  said  defendant 
knowing  the  pi-emises,  but  contriving. and  falsely  and  fraudulently  in- 
ling  to  injure  the  said  plaintiff,  and  tq  cause  it  to  be  suspected  and  bo- 
red, that  he  the  said  plaintiff  had  no  title,  estate,  or.  interest  of,  in,  or 
the  said  land  with  the  appurtenances,  and  to  hinder  and  prevent  the 
'  plaintiff  from  selling  or  disposing  of  his  said  estate  or  interest  in 
same,  and  to  cause  and  procure  the  said  plaintiff  to  sustain  and  be 
to  divers  gi-eat  expenses  attending  the  said  exposure  to  sale,  and  to 
harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  here- 
S  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  (venue)  aforesaia, .  wrongfully 
injuriously,  falsely  and  maliciously,  caused  and  procured  a  certain, 
>Q,  to  wit,  one  W.  M.  to  attend  and  be  present  at  and  upon  such  ex- 
to  sale  of  his  the  said  plaintiff's  estate  and  interest  as  aforesaid, 
tiiea  and  there  upon  such  exposure  to  sale,  and  before  the  said  estate 
interest  had  been  sold  and  disposed  of,  falsely  and  maliciously  caused 
procured  the  said  W.  M.  to  assert  and  represent,  and  the  said  W.  M. 
then  and  there  accordingly,  in  the  presence  and  hearing  of  divers 
subjects  of  our  said  lord  the  king,  then  and  there  present  at  and 
such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said  plain- 
and  of  and  concerning  the  said  G.  H.  so  being  such  auctioneer  as 
ud,  and  of  and  concerning  the  said  land  with  the  appurtenances, 
the  said  plaintiff's  estate  and  interest  therein,  that,  Ac.  [here  set  out 
wjrds.'] — ^And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on, 
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2a  For 
$landfr  of 

procuring  a 
third  per- 
son to  at- 
tend a  pub- 
lic auo&on 
room  I 
andilan- 
der  pkin- 
tiir*8  title 
to  the 
estate  he 
was  about 
to  sell 
there,  (it) 

[  *79T  ] 


Seooiid 
count 


0  Where  in  declaration  ibr  slander  of  title, 

>  iMed  that  pUuntiff  had  a  certain  inter- 

the  premises,  and  that  hj  an  agreement 

'  himself  and  the  defendant  (from  whom 

nved  that  interest)  he  had  a  clear  right 

of  the  whole  of  that  interest,  but 

doobtfol  right  to  dispose  of  any  portion 

and  the  plaintiff  averred,  that  he  had 

kit  $aid  inUrttt  to  auction,  and  that 

published  a  Ubel  of  and  concerning 


his  right  to  sell  the  taid  interett,  the  evidenoe 
being,  that  he  offered  for  sale  a  portion  of  that 
interest  only,  it  was  held  a  fatal  variance,  2  B. 
&  B.  4S6;  3  Dow  A  Ry.  72S,  S.  C. 

(z)  See  other  forms  and  law,  S  Wentw.  297| 
8  Taunt  246;  1  M.*&  S.  804,  689;  4  Burr. 
2421;  1  Rep.  177,  b.;  Vin.  Ab.  Bland,  of 
l^tle,  pL  16;  1  Stark,  on  Slander,  2d  edit 
192,  8. 


or  nxuL 
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Ac.  aforesaid,  at,  Ao.  {vemuS  aforesaid,  ftirther  intending  and  oonlrii 
as  aforesaid,  then  and  there  ndsely  and  maliciously  caased  and 
a  certain  person  to  wit,  the  said  W.  M.  to  attend  and  be  present  at 
upon  the  said  exposure  to  sale  of  the  said  plaintiff 's  estate  and  inl 
and  then  and  there,  at  and  upon  such  exposure  to  sale,  and  before 
said  estate  and  interest  had  been  sold  or  disposed  of,  falsely  and 
oionsly  caused  and  procured  the  said  W.  M.  to  assert  and  represent, 
the  said  W.  M.  did  then  and  there  represent,  and  assert  in  the  pi 
and  hearing  of  divers  other  subjects  of  our  said  lord  the  ki^g,  timi 
Uiere  present,  at  and  upon  such  exposure  to  sale  as  aforesaid,  of  and 
ceming  the  said  plaintiff  and  the  said  O.  H.  and  of  and  conoemii^ 
said  land,  and  the  estate  and  interest  of  the  said  plaintiff  therein, 
&c.  IskUtiig"  the  wordsj  wUk  the  appropriate  innuendoes.'] — By  means^ 
die  committing  of  which  said  several  grievances  by  die  said  defendaaf 
aforesaid,  divers  of  the  said  liege  subjects  of  our  said  lord  the  \ 
were  so  present  at  and  upon  the  said  exposure  to  sale  as  aforesaid, 
who  were  then  and  there  about  to  be  and  become  purchasers  of  the 
estate  and  interest  of  the  said  plaintiff,  and  who  might,  and  would  o1 
wise  have  bid  for  and  purchased  the  same,  and  e^cially  I.  K.  who 
then  and  there  about  to  bid  for  and  who  would  otherwise  have  purchi 
the  same,  were  then  and  there  .deterred  and  prevented  finom  bidding 
and  becoming  the  purchase^  of  the  said  estate  and  interest  of  the 
plaintiff,  and  then  and  there,  and  from  thence  hitherto  have  respectii 
wholly  declined  to  purchase  the  same,  and  thereby  the  said  plaintiff 
then  and  there  hindered  and  prevented  from  selling  and  disposing  of 
said  estate  and  interest,  and  hath  thereby  not  <mly  lost  and  been  SiepA\ 
of  all  the  advantages  and  emoluments  which  he  might  and  would  have 
rived  and  acquired  from  the  sale  thereof,  but  hath  been  forced  and  ol 
ed  to  pay,  lay  out,  and  expend  divei-s  large  sums  of  money,  amountii^l 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  JS— ,  in  and 
tiie  said  exposure  to  sale,  and  expenses  incidental  thereto,  ta  wit,  at, 
{yemte)  aforesaid. 

21.  For  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the 

njing  to    defendant's  committing  the  grievance  hereinafter  mentioned,  at,  kt. 

w£d^     **^^)  ^^  possessed,  as  of  his  own  property,  of  a  certain  ship  or  vessel 

about  to     ed,  kc.  and  which  said  ship  or  vessel  on^  P.  B.  before  and  at  tiie 

hue  plain-  ^f  ^he  Committing  the  grievances  hereinafter  mentioned,  was  abont^to  L 

^u^e^    and  would,  had  not  such  grievances  been  committed,  hare  hixed  (tf 

was  bxok-  said  plaintiff  to  go  and  proceed  on  a  c<»rtain  voyage  for  certain 

en,  and      m^d  reward  to  be  therefore  paid  to  the  said  plaintiff,  nevertheless  the 

^j^      defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfvlly 

whereby     maliciously  intending  to  injure  the  said  plaintiff,  and  to  induce  the  said 

he  refiued  g.  not  to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  to  de]  ^ 

^^^?*  the  said  plaintiff  of  all  the  profits,  emoluments,  rewards,  and  .advant 

he  would  have  derived  and  acquired  from  the  said  ship  or  vessel  ^ 

hired  as  aforesaid,  heretofore,  to  wit,  on,  &c.  ^t,  Ac.  (yentui)  in  a 

discourse  which  the  said  defendant  then  and  there  had  with  the  said 

B.  of  and  concerning  the  said  ship  or  vessel,  in  the  presence  and 

(a)  See  the  Itat  fam  and  notn. 
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llie  said  P.  B.  Mselj  and  maliciouslj  spoke  and  published,  of  aatui     'gL 
^ming  the  said  ship  or  vessel,  the   folse,  scandalous,  and  maliciouB 
following,  that  is  to  say,  Ac.  thereby  then  dnd  there  meaning  that 
keel  and  floors  of  the  said  ship  or  vessel  were  broken  at  the  time  when 
tiie  said  defendant  had  seen  the  same,  whereas  in  truth  and  in  fact,  at 
time  when  he  the  said  defendant  saw  the  said  ship  or  vessel,  nor  when 
ftpoke  and  published  the  said  slander  as  aforesaid,  her  keel  was  in  any 
hove  up  eighteen  inches  in  a  straight  line,  nor  the  splice  or  scaSF  of 
said  keelson  as  aforesaid,  nor  was  the  said  ship  or  vessel  in  any  man^ 
80  imperfect  as  the  said  defendant  so  asserted  and  alleged  as  aforesaid, 
ffleaus  of  the  speaking  and  publishing  of  which  said  several  fi^e,  scan- 
},  and  malicious  words  as  aforesaid,  the  said  defendant  giving  credit 
a&d  believing  that  the  said  representations  and  assertions  were  true, 
I,  to  wit,  &c.  aforesaid,  at,  A;c.  (venue)  aforesaid,  wholly  refused 
[hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  the  said  plaintiff 
and  was  deprived  of  all  the  profits,  emolumeuts,  rewards,  and  advan- 
he  would  have  derived,  of  and  from  the  said  ship  or  vessel  having 
so  hired  as  aforesaid ;  and  the  said  plaintiff  hath  been  also,  by 
of  the  speaking  tmd  publishing  the  said  several  words  as  aforesaid 
greatly  injured  and  damnified,  to  wit,  at,  ko.  (venue)  aforesaid* 

[Proceed  as  usual,  as  in  the  above  form^to*  the  statement  of  the  colloqtd-  22.  For 
inclusivey  and  then  proceed  thus :] — ^In  an  ironical  manner  falsely  and  jj^*'^ 
"  ioQsly  spoke  and  published  of  and  concerning  the  said  plaintiff,  the  words  are 
tieal,  false,  scandalous,  malicious,  and  defamatory  words  following,  that  spoken 
■  say,  he '(meaning  the  said  plaintiff)  is  no  thief,   (thereby  then  and  jj^"*^**'^^ 
meaning  that  the  said  plaintiff  had  been  and  was  a  thief,  and  the 
subjects  of  our  said  lord  the  king  then  and  there  understood  that  that 
the  meaning  of  the  said  words.) — [  Conclude  as  in  other  cases.] 

^Proceed  as  usual^  as  in  other  cases,  until  the  colloquium,  and  instead  28.  For 
Ae  usual  colloquium  and  averment  of  speakings  the  words,  proceed  as  sUnder, 
n :] — to  wit,  on,  4c.  at,  &c.  (venue)  in  a  certain  discourse  which  J[,^JJ*o^J* 
said  defendant  then  and  there  had  with  the  said  plaintiff,  of  and  leoted 
ung  the  said  plaintiff,  in  the  presence  and  hearing  of  divers  good  from  a 
worthy  subjects  of"our  lord  the  now  king,  and  in  answer  to  the  fol-  J^J^^* 
qoestion,  then  and  there,  in  the  presence  and  hearing  of  the  said  ^otr  (c). 
mtioned  subjects,  put  by  the  said  plaintiff  to  the  said  defendant, 
is  to  say,  <^  What  do  you  (meaning  the  said  defendant)  mean  to  say  I 
ung  himself  the  said  plaintiff)  am  a  sheep-stealer ;"  then  and  there, 
presence  and  hearing  of  the  said  last-mentioned  subjects,  fSedsely 
otaliciously  answered,  spoke,  and  published,  to,  and  of  and  concem>> 
the  said  plaintiff,  these  false,  scandalous,  malicious,  and  defamatory 
ids  following,  that  is  to  say,  *^  Yes,  you  (meaning  the  said  plaintiff  ) 
'^  therebv  then  and  there  meaning  that  tne  said  plaintiff  had  been  and 
piilty  of  sheep-stealing. — And  afterwards,  to  wit,  on  the  day  and  year  Second 
tid,  at,  Ac.  aforesaid,  in  a  certain  other  discourse  which  the  ss^d  de-r  ^^^ 
tt  then  and  ^ere  had  with  the  said  plaintiff  of  and  concerning  the 

a 

[C^)  If  words  are  spoken  ironicaUy,  then  (e)  It  is  requisite  to  tiate  tlie  slander  in  this 
^■^^•nezprMaTenneni  thai  they  were  BO  eaee,  as  ia  tte  al»t«  Ibna,  sse  8  T.  R.  150;  4 
Nn,  11  Mod.  86.  B«  &  C.  247. 
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•  •  • 

said  plaintiff^  in  the  presence  and  hearing  of  divers  good  and  worthy  so^ 
jects  of  our  lord  the  now  king,  and  in  answer  to  a  certain  question  whei^ 
by  the  said  plaintiff  did  then  and  ther^,  in  the  presence  and  hearing^ 
the  said  last-mentioned  subjects,  interrogate  and  asjc  of  the  said  defendai  ' 
whether  the  said  defendant  meant  to  say  that  the  said  plaintiff  wa8 
sheep-stealer,  then  and  there,  in  the  presence  and  hearing  of  the  said  lai 
mentioned  subjects,  falsely  and  maliciously  answered,  spoke,  and  pablish*' 
ed,  to,  and  of  and  concerning  the  said  plaintiff,  the  false,  scandaloosi 
malicious,  and  defamatory  words  following,  that  is  to  say,  ^^  Yes,  yon 
(meaning  the  said  plaintiff)  are,"  thereby  then  and  there  meaning  that 
we  said  plaintiff  had  been  and  waa  guilty  of  sheep-stealing. 


[  *642  1      *[  Conimencemenl  as  antCy  596.] — For  that  whereas  the  said  defen( 
contriving,  and  wrongfully,  wickealy,  and  unjustly  intending  to  injure 


FOB 


cRiBCKAL  said  plaintiff  and  to  deprive  him  of  the  comfort,  fellowship,  society, 
?ATio»[    ^^^  assistance  of  E.  F.  the  wife  of  the  said  plaintiff,  and  to  alienate 
(tt).      '    destroy  her  affection  for  the  said  plaintiff,  heretofore,  to  wit,  on,  &c. 
on  divers  other  days  and  times  ^between  that  day  and  the  day  of  ex 
ing  this  bill,  [or  if  in  C  P.  or  by  origincUjSai/,  "  before  the  commen 
mentof  this  suit,"]  at,&c.  (veniie}  wrongfully  (e),  wickedly,  and  unj 
debauched  and  carnally  knew  the  said  E.  F.  then  and  there,  and  still 
ing  the  wife  (/)  of  the  said  plaintiff,  and  thereby  the  affection  of  the 
[  ^648  ]  E.  F.  for  the  said  plaintiff,  was  then  and  there  ^alienated  and  destro; 
and  also,  by  means  of  the  premises,  the  said  plaintiff  hath  thence  hith 


•t^  *t 


{d)  See  ibrm  in  trespass,  post,  855^  which 
is  most  usaaUj  adopted.  See  the  points  relat- 
ing to  this  action  in  Selw.  N.  r.  Adultery; 
Bal.  N.  P.  26;  Bao.  Ab.  Marriage,  £.  2;  8 
Bla.  Com.  189.  May  change  venne,  see  10 
East,  82.  I  haye  not  met  with  any  printed 
form  in  which  the  declaration  Ibr  Grim.  Con. 
was  framed  in  com  ;  the  Injory  has  always  been 
described,  as  committed  with  forcty  the  law 
supposing  force  and  constraint,  the  wife  hay- 
ing no  power  to  consent,  8  Bl.  Com.  189;  7 
Mod.  79;  Bao.  Ab.  Marriage,  £.  2;  and  in  2 
New  Rep.  485;  2  M.  &  S.  486,  7,  the  action 
was  considered  as  properly  in  trespass.  The 
action,  howeyer,  is  in  efibct  in  due,  6  East, 
887,  251,  because,  firtty  the  wrong  complained 
of  is  not  immediate,  but  consequential,  the  gist 
of  the  action  not  being  the  supposed  assault  on 
the  wife,  but  the  consequent  corruption  of 
the  body  and  mind  of  the  wifSs.  6  East,  889; 
secondly,  that  the  plaintiff  may  declare*  with  a 
quod  cum,  which  is  improper  in  trespass; 
thirdly,  that  the  injury  may  be  stated  to  have 
been  committed  "  on  diyen  days  and  times, 
&o.*'  which  is  improper  in  trespass  for  an  as- 
sault, 6  East,  891,  895;  fourthly,  that  the 
plea  of  the  Statute  of  Limitations,  is  not  guilty 
within  six  years.  2  Burr.  758;  6  East,  887, 
And  not  as  in  trespass  for  an  assault,  within 


four  years.    2  Salk.  420.     And  la^y,  tiiai 
plaintiff  is  entitled  to  faVL  costs,  though^ 
should'  not  reoover  40s.  damages.     8  WQa. 
1  Salk.  206;  2  Ld.  Baym.  881.     When  H 
be  doubtfid  whether  the  criminal  coutc 
can  be  proved,  and  the  defendant  has 
guilty  of  enticing  away,  or  harboring  tfas' 
it  may  be  advisable  to  add  counts  for  soel 
juries,  and  which^may  be  framed  as  in 
form  in  Willee,  578,  9,  80;  and  it  may  b»i 
yisable'in  that  case  to  frame  theoouatssr 
form,  post,  645. 

(e)  In  an  action  for  debauching  a 
servant,  it  is  not  necessary  to  allege,  or 
that  the  defendant  knew  that  the 
the  wife  or  servant  of  the  plaintiff, 
an  action  for  seducing  away  or  hi 
wife  or  servant,  such  allegation  and 
are  necessary.    Peake,  C.  N.  P.  65; 
Law  of  Ev.  184;  Willes,  577. 

(/)  In  an  action  for  Grim.  Con.  the 
tiff  must  prove  an  actual  marriage.     4 
2057.    Peake*s  Law  of  Evid.  80a 
Evid.  7th  edit  206;  Selw.  N.  P.  14,  16; 
in    an  action  of  trespass    l^   hu^baad 
wife,  for  the  battery  of  the  wife,  it  is 
eient  to  prove  reputation  of  mmrnm^ 

vOv. 
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iriiollj  lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid,  and 
•sistaace  of  the  said  E.  P.  his  said  wife,  in  his  domestic  aflFairs,  which  c^JJ^SJ^ 
lie  said  plaintiff  during  all  that  time  ought  to  have  had,  and  otherwise      noN. 
Jmght  and  would  have  had,  to  wit,  at,  &c.  {venue)  aforesaid.    To  the 
Jniage  of  the  said  plaintiiff  of  £ — ,  and  therefore  he-brings  his  suit,  Ac. 


[*  Commencement  as  ante^  596.] — ^Forthat  whereas  the  said  defendant, 
Qontriying,  and  wrongfully  and  unjustly  intending  to  injure  the  said 
fiaintiff,  and  to  deprive  him  of  the  service  and  assistance  of  E.  F.  the 
ihaghter  and  servant  of  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  and 
«  divers  other  days  and  times  between  that  day  and  the  ^ay  of  exhibit- 
Big  this  bill,  (or,  if  in  C,  P.  by  original,  say  "  before  the  commence- 
t  of  this  suit,*']  at,  4c.  (venue^  debauched  and  carnally  knew  the 
E.  F.  tiien  a^id  there,  and  from  thence,  for  a  long  space  of  time,  to 
hitherto,  being  the  [daughter  and]  servant  (A)  of  the  said  plaintiff, 
reby  the  said  E.  F.  became  pregnant  and  sick  with  child,  and  so  re- 
ed and  continued  for  a  long  space  of  time,  to  wit,  for  thex  space  of 
months  then  next  following,  at  the  expiration  whereof,  to  wit  on, 
at,  Ac.  {venu€\  aforesaid,  she  the  said  B.  F.  was  delivered  of  the 
Id  with  which  sne  was  so  pregnant  as  aforesaid.  By  means  of  which 
id  several  premises,  she  the  said  B.  F.  for  a  long  space  of  time,  to  wit, 
the  day  and  year  first  above  mentioned,  hitherto,  became  and  was 


fORDS- 
BAUCHINO 

DAUOH- 
TXB8,  &0. 

For  de- 
bauohing  a 
daughter 
and  aer- 
yantiff). 

[  *644  ] 


i§)  Ab  io  actions  by  a  parent  or  marter,  in 

ebaiDcter,  See  Boc  Ab.  Master,  and  Ser- 

0.;  Peake's  Law  of  Ev.  388;  2  New  R. 

1  PhiL  Erid.  7th  edit  216.    This  action 

far  ddMWclung  an  adopted  danghter,  11 

23.    For  the  battery  of  a  eerTant  it  is 

r,  that  trespass  in  et  armis  is  proper,  though 

injary  io  the  master  is  not  immediate,  but 

inential,  ante,  642,  n.  a.;    6  East,  800. 

It  in  that  character  merely,  cannot  sup- 

>tn  action  Jbr  debnnohing  or  beating  bis 

Iter,  which  is  only  snstainable  in  respect 

fife  supposed  lofls  of  service,  some  slight  ev- 

of  which  must  in  general  be  adduced. 

46;  6  T.  R.  360;  2  T.  R.  168;  Peake's 

fiLP.  56,  283;   Sir  T.  Raym.  269;   9  Rep. 

"  iL  Holt,  C.  N.  P.  461 ;   See  2  Star.  498. 

declaration   may  be  rt  et  armis y  8  Wils. 

and  in  2  New  Rep.  476,  the  court  said, 

ibnn  of  action  io  proper,  but  it  may  be 

in  case  when  the  action  is  merely  fi)r 

l^tedoction  and  loss  of  service.     2  T.  R.  167; 

t,  687,  but  where  the  offence  is  accompa- 

with  an   illegal  entry  into  the  father's 

,he  may  declare  in  trespass  for  the  entry, 

■Uege  the  seduction  and  loss  of  service  as 

tial.     2  T.  JR.  167;   2  N.  R.  476;  2 

;  6.  488,  where  see  a  form  in  trespats^ 

865.^    The  daughter  is  a  good  witness,  2 

1064,  though  she  need  not  be  called  as  a 

Vol.  II.  63 


witness  for  phtintiff.  Holt,  G  N.  P.  461.  The 
not  calling  her,  however,  renders  the  plaintiff's 
case  open  to  observation.  The  daughter  can- 
not be  cross-examined  as  to  illicit  intercourse 
with  other  men,  and  evidence  of  a  promise  of 
marriage  is  not  admissible,  and  the  plaintiff 
cannot  call  witnesses  to  the  girl's  good  charac- 
ter, unless  the  defendant  bos  by  Ovidence  at- 
tacked it.  8  Campb.  610;  1  Campb.  468. 
Evidence  of  mental  pain  is  admissible,  8  Esp. 
119;  and  the  state  and  situation  of  the  family, 
may  be  proved  in  aggravation  of  damages,  id. 
— It  may  also  be  proved  in  aggravation  of 
damages  that  the  defendant  professed  to  visit 
the  family,  and  was  received  as  the  suitor  of 
the  daughter,  6  Price,  641.  Expenses  actual- 
ly incurred  isuch  as  physician's  fee,)  and 
paid,  may  bo  proved  and  recovered,  1  Stark. 
C.  N.  P.  287.  The  defendant  may,  in  mitiga- 
tion of  damages,  adduce  any  evidence  of  the 
improper,  negligent,  and  imprudent  conduct 
of  the  plaintiff  himself;  and  where  he  knew 
that  the  defendant  was  a  married  man,  and  al- 
lowed his  visits  in  the  prabability  of  a  divorce. 
Lord  Kcnyon  held  the  action  could  not  be  sup- 
ported, Peake*s  Rep.  240. 

(A)  It  is  not  necessary  to  allege,  or  prove, 
that  the  defendant  knew  that  the  female  was 
the  daughter  or  servant  of  iiie  plaintiff,  ante* 
648,  note. 
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fOK  i».  Qoable  to  do  or  perform  the  necessary  aBairs  and  bnsinesB  of  the 
vAucuivo  plaintiff,  so  being  her  [father  and]  master  as  aforesaid,  and  therebj-  Ifaa 
nu.  Aa  6t^d  plaintiff,  iluring  all  that  time,  lost  and  was  deprived  of  the  service  cf 
his  said  [daughter  and]  servant,  to  wit,  at,  &c.  (venue)  aforesaid ;  and 
also,  by  moans  of  the  said  several  premises,  the  said  plaintiff  was  £»reei 
and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  divers  smas 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  X—  in  and  about  the  nursing  and  taking  care  of  the  said  £.  F. 
his  said  [daughter  and]  servant,  in  and  about  the  delivery  of  the  said 
child,  to  wit,  at,  Ac.  {venue)  aforesaid.  To  the  damage,  Ac. — [  Ckmclm- 
$ion  as  anie^  596.] 

Tff  the  female  were  not  the  da^hier  of  the  plamt^j  omit  the  words 
^^  Ikwghter*^  and  '^  Father^^  throughout :  or,  in  cases  where  the  UgUimaqf 
may  be  questionable^  a  county  omiUiw  those  words  which  are  not  necef- 
sary  (see  ante^  648,  note. — Peake^  C.  N.  P.  55.)  should  be  addedJ} 

[  *645  ]      ^{Commencement  as  anle^  596.] — ^For  that  whereas,  before  and  at  die 

fos  uTio-  ^}q|q  Qf  ij^Q  committing  of*  the  several  grievances,  by  the  said  defendant  as 

APPBiK-   hereinafter  mentioned,  one  E.  F.  was,  and  from  thence  hitherto  hath  been, 

nco.     and  still  is,  the  servant  {or  ^^  apprentice  ")  of  the  said  plaintiff,  in  his  trade 

ha  ftT***  ^^  business  of  a ^  which  the  said  plamtiff  then  exercised  and  carried 

iii^g^      on,  and  still  doth  exercise  and  carry  on,  to  wit,  at,  Ac.  {venue}  ;  yet  tlie 

Kwy  hii     said  defendant  well  knowing  the  premises  (A:),  but  contriving,  and  wrong- 

■trrftnt  or  f^^y  ^^^  unjustly  intending  to  injure,  prejudice,  and.  a^rieve  the  said 

^^i),      plaintiff  in  his  aforesaid  trade  and  business,  and  to  deprive  him    of  the 

service  of  the  said  E.  F.  as  such  servant  (or,  ^^  apprentice  ")  as  aforesaid, 

and  of  the  profits,  benefits,  and  advanti^es,  which  might,  and   woald 

otherwise  have  arisen  and  accrued  to  him  from  such  service  whilst  the 

[  *646  ]  s^id  ^*  ^*  *^^  such  servant  (or  ^^  apprentice  ")  of  ihe  said  plaintiff  as 

aforesaid,  to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  ufilawfully,  wrongfully, 

and  unjustly  enticed,  persuaded,  and  procured  the  said  E.  F.  so   then 


(t)  See  form,  LU.  Ent.  72.  Ab  to  thii  m- 
tion  in  general,  see  Bac.  Ab.  M&ster  and  Ser- 
Tant,  O.;  8  Bla.  Com.  182;  Cowp.  54;  2  H. 
BL  611;  2  Eap.  Rep.  784;  6  JMod.  188;  1 
Bum,  J.  26th  ed.  175.  Case  ii  the  usual  and 
proper  form  of  action,  for  the  reasons  stated, 
ante,  642,  note.  1  Salk.  880;  Ld.  Rajm.  1116. 
Cowp.  54 ;  2  Saund.  169.  As  to  when  plaintiff 
may  waive  the  tort,  and  sue  in  assumpsit  for 
money  had  and  receiyed,  see  Skin.  o79;  1 
Taunt.  112;  8  M.  &  a  191;  1  Bum,  J.  26th 
edit  174;  Ante,  vol.  i.  118.  The  defendant 
eannot  avail  himself  of  any  objection  to  the 
Indenture  of  apprenticeship,  or  contract  of  hir- 
ing, 2  Hen.  Bla.  511;  7L  T.  B.  810,  811,  814; 
1  Anstr.  256  An  apprenticeship  dt  facto 
would  always  suffice  as  against  a  wrong-doer, 
though  there  were  no  legal  apprenticeship,  6 
Mod.  69;  1  Salk.  68.  It  was  indeed  held  in 
4  Taunt  876,  that  no  action  can  be  mamtained 
i»r  harboring  an  apprentice  as  such,  if  the 
master  to  whom  he  was  bound  was  then  not  a 
iKTOSskeeper,  and  of  the  age  of  twenty-four 


years.  It  should  be  obserred,  however,  that 
this  decision  was  befi>re  the  passing  of  the  54 
Geo.  8.  c.  96.  Sometimes,  by  way  of  iodiiee- 
roent,  the  indentures  of  appreatioeahip*  or  ooo- 
tract  of  hiring,  an  stated  at  length;  but  tliii 
appears  unnecessary  and  injudicious,  see  the 
precedentB,  2  Saund.  169;  8  Wentw.  Index, 
81.  It  is  neoesnry  to  aU^  and  proTe,  tbat 
the  defendant  kn$w  that  the  third  person  was 
the  apprentice,  or  servant,  of  the  pi^i»*fy 
Peake,  C.  N.  P.  55;  Peake's  Uw  ot  Erid.  894; 
8  Bhi.  Com.  142;  WiUes,  582;  but  it  is 
necessaiy  to  state  what  means  of 
the  defendant  adopted,  WiUes,  577.  The 
sge  per  quod  nrviHuni  amUii  must  be  alleged 
and  proved,  5  Bast,  39;  Burr.  1852;  8  Bla. 
Com.  142.  In  this  action  the  measare  of  dan- 
ages  is  not  to  be  asoertained  at  the  actatl  kas 
plaintiff  sustained  at  the  time,  but  for  the  ii^ 
jury  done,  by  causing  this  servant,  &o.  to  Isave 
pUmtiff  *s  employment,  4  Moore,  12. 
(k)  This  is  neoessaiy,  see  n.  (t )•  si^nL 
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%iiig  the  serrant  (or,  ^^  apprentice  "  of  the  said  plaintiff  as  aforesaid,  to  *<>*  vama^ 
iepart  from  and  out  of  the  service  of  the  said  plaintiff,  by  moans  of  which  '^pp^7 
SIttd  enticement,  persuasion,  and  procurement,  and  on  no  other  account     ticd. 
iHutteocTer,  the  said  E.  F.  so  being  such  servant  (or  ^^  apprentice  ")  as 
ifaresaid,  then  and  there,  to  wit,  on  the  daj  and  year,  aforesaid,  at,  &c. 
ihenue^  aforesaid,  unlawfully,  wrongfully  and  unjustly,  and  without  the 
pteDse  or  consent,  and  against  the  will  of  the  said  plaintiff,  departed 
^m  and  out  of  the  service  of  the  said  plaintiff,  and  hath  remained  and  con- 
Ibued  absent  from  such  service  for  a  long  space  of  time,  to  wit,  from  thence 
iitherto,  whereby  the  said  plaintiff  hath,  for  and  during  all  that  time,  lost, 
tnd  been  deprived  of  the  service  of  the  said  E.  F.  in  his  aforesaid  trade 
fnd  business,  and  of  all  the  profits,  benefits,  and  advantages  which  might 
~  would  otherwise  have  arisen  and  accrued  to  him  from  such  service, 
hath  been  and  is  otherwise  greatly  injured  in  his  aforesaid  trade  and 
iness,  to  wit,  at,  Ac.  {ventie)  aforesaid. — And  whereas  also  the  said  ^^*'^*"L 
[£  F.  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {iwnue)  SJJJjJJring 
^resaid,  then  and  still  being  the  servant  (or  '' apprentice")  of  the  said  (/). 
*  intiff,  unlawfully,  wrongfully,  and  unjustly,  without  the  license  or  con- 
t,  and  against  the  will  of  the  said  plaintiff,  departed  and  went  away 
and  out  of  the  service  of  the  said  plaintiff,  and  afterwards,  to  wit, 
the  day  and  year  aforesaid,  there  went  and  came  to  the   said  defend- 
;  yet  the  said  defendant  well  knowing  the  said  E.  F.  to  be  the  ser- 
t  (or  "  apprentice  ")  of  the  said  plaintiff,  but  contriving,  and  wrong-' 
J  and  unjasUy  intending  to  injure  the  said  plaintiff,  and  to  deprive 
of  the  service. of  the  said  E.  F.  his  said  servant  {or  "apprentice") 
of  all  the  profits,  benefits,  and  advantages,  which  might  and  would 
rwise  have  arisen  and  accrued  to  him  from  such  service,  then  and 
,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
ilawfuUy,  wrongfully,  and  unjustly  received  {m)  the  said  E.  F.  so  then 

the  servant  {or  "  apprentice  ")  of  the  *said  plaintiff  as  aforesaid,  [  ^647 
&e  service  of  the  said  defendant,  and  harbored,  detained,  and  kept 
said  E.  F.  in  his  said  service  for  a  long  space  of  time,  to  wit,  from  the 
ij  and  year  last  aforesaid  hitherto,  whereby  the  said  plaintiff,  for  and 
iog  ail  that  time,  lost  and  was  deprived  of  the  service  of  the  said  E. 
and  of  all  the  profits,  benefits,  and  advantages,  which  might  and  would 
rwise  have  arisen  and  accrued  to  him  from  such  service,  to  wit,  at, 
(vemie)  aforesaid. — Add  third  county  as  suggested  in  note^  and  con- 
as  ante.  596. 

LBt  DBiV- 

Against 

ownenof 

»8t»ge- 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  com-  ??^^' 
^  the  grievances  hereinafter  mentioned,  were  owners  and  proprietors  {^S;^- 
a  certain  stage  coach,  for  the  carriage  and  conveyance  of  passengers  and  im- 

properlj 

(/)  As  to  tins  count,  see  6  T.  K.  221.  862,  and  those,  post,  651.    It  is  best  to  declare  ^^^^ 

(ti)  Add  a  third  count,-  omitting  this  aUe-  in  case  to  atoid  a  plea  in  abatement  for  non-  ^(^^f^^y 

i>fen,and  only  state  that  after  notioe  and  re-  Joinder,  ante,  toL  i  99,  166.    AU  the  pro-  ^^  ooMh 

"^ttt  not  to  do  so,  defondant  harbored,  &o.  see  prietors  may  be  joined,  though  one  only  was  _^  .  „._ 

We.  646,  note.  driving,  4  B.  ft  G.  228;  See  flirther,  ante,  862,  ^^^ 

(•)  See  haBM  and  notes  in  assumpsit,  ante,  note.  ^^  plaiiv. 

tiff's  tog 
bi«ktn(fi}. 
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vo*  from,  4&C.  to,  <&c.  (o)  for  hire  and  reward  to  the  said  defendants  in  ihi^ 
DBmm  behalf,  to  wit,  at,  Ac.  {venue)  and  the  said  defendants  being  such  owneif. 
and  proprietors  of  the  said  coach  as  aforesaid,  thereupon  heretofore,  it 
wit,  on,  &c,  to  wit,  at, .  &c.  (venue)  the  said  plaintiff,  at  t&e  special  ial 
stance  and  request  of  the  said  defendants,  became  and  was  an  [outsidM 
passenger  upon  [or  in]  the  said  coach,  to  be  safely  and  securely  cairieil 
and  conveyed  thereby  on  a  certain  journey,  to  wit,  from,  Ac,  afoiesair 
to,  Ac.  aforesaid)  for  a  certain  fare  and  reward  to  the  said  defendants 
that  behalf,  and  the  said  defendants  then  and  there  received  the  said  plsi 
tiff  as  such  outside  passenger  as  aforesaid,  and  thereupon  it  then  and  tfai 
became  and  was  the  duty  of  the  said  defendants  to  use  due  and  pro 
care  that  the  said  plaintiff  should  be  safely  and  securely  (p)  carried 
conveyed  by  and  upon  the  said  stage  coach  on  the  said  journey, 
Ac.  aforesaid,  to,  Ac.  afoi*esaid ;  yet  the  said  defendants  not  r^ardi 
their  duty  in  that  behalf,  did.  not  use  due  and  proper  care  that  the 
plaintiff  should  be  safely  and  securely  carried  and  conveyed  by  and  u 
the  said  stage  coach  on  the  said  journey,  from,  Ac.  aforesaid,  to, 
I  *648  ]  aforesaid,  but  wholly  neglected  ♦so  to  do,  and  suffered  and  permitted  one 
the  wheels  of  the  said  coach  to  be  so  ineuflBciently  secured,  that  the  i" 
tlien  and  there  came  off,  and  also  suffered  and  permitted  the  said  o 
to  be  tlicn  and  there  so  greatly,  overloaded,  that  by  reason  thereof, 
wards,  and  whilst  the  said  coach  was  proceeding  with  fte  said  plain 
thereon,  in  and  along  the  king's  highway,  on  the  said  journey  from, 
aforesaid,  and  before  tlio  arrival  thereof  at,  Ac.  aforesaid,  to  wit,  on 
day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  the  said  coach 
and  there  became  and  was  overturned,  and  bv  means  whereof  one  of 
legs  of  the  said  plaintiff  became  and  was  fractured  and  broken,  and  t 
said  plaintiff  was  otherwise  greatly  bruised,  wounded,  and  injured  : 
also  by  means  of  the  premises  the  said  plaintiff  became  and  was  si 
sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  longs 
of  time,  to  wit,  hitherto  during  all  which  said  time  the  said  plaintiff 
fered  and  underwent  great  pain,  and  was  hindered  and  prevented 
transacting  and  attending  to  his  necessary  and  lawful  affairs  by  him  duri 
all  tliat  time  to  be  performed  and  transacted,*  and  lost  and  was  deprir 
of  divers  great  gains,  profits,  and  advantages,  which  ho  might  and  otk 
wise  would  have  derived  and  acquired,  and  thereby  also  the  said  plain 
was  forced  and  obliged  to  and  did  then  and  there  pay,  lay  out,  and 
pend,  divers  large  sums  of  money,  amoimting  in  the  whole  to  the  sum 
£ —  in  and  about  the  endeavoring  to  be  cured  of  the  said  fractures,  brui: 
and  injuries,  so  received  as  aforesaid ;  and  also  thereby  the  said  pf 
tiff  was  hindered  and  prevented  from  continuing  his  said  journey,  and 

kept  and  detained  at  a  certain  inn  (g),  to  wit,  at in  tlie  county 

a  long  time,  to  wit,  for  the  space  of '-  weeks,  and  during 

time  there  incurred  great  expenses,  in  the  whole  amounting  to  a  large 
of  money,  to  wit,  the  sum  of  £ —  in  and  about  his  necessary  support 
maintenances,  to  wit,  at,  Ac.  {venue)  aforesaid. — And  whereas  also 
tofore,  tb  wit^  on  the  day  and  year  aforesaid,  to  wit,  at,  Ac.  {venue)  afioi 


Second 
ooant 


(0)  The  plaoes  from  which  plaintiff  went         ip)  See  1  a  &  P.  686. 
ftod  was  to  go.    Ab  to  what  a  variance,  see         (9)  AU  theoe  aTorraents  slioiild 

ante,  867,  note.    If  any  doubt  exist,  it  would  with  the  fiiots. 
be  better  to  omit  the  Urmini  altogether. 
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piAy  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said,  de-  '^  ®^**- 
lindants  became  and  was  a  passenger  by  a  certain  other  coach,  to  ho  safe-  "^„o"^" 
and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to  wit, 
,  &c.  aforesaid,  to,  Ac,  aforesaid,  for  a  certain  reward  to  the  said  do- 
ants  in  that  behalf,  '^and  thereupon  it  then  and  there  became  and  was  [  *649  1 
duty  of  the  ssud  defendants,  to  use  due  and  proper  care  that  the  said 
intiff  should  be  safely  and  securely  carried  and  conveyed  by  the  said 
mentioned  coach  on  the  said  journey  from,  Ac.  aforesaid,  to,  Ac,  afore- 
trid ;  yet  the  said  defendants,  not  regarding  their  duty  in  this  behalf,  did 
use  due  and  proper  care  that  thQ  said  plaintiff  should  be  safely  and 
ly  carrried  and  conveyed  by  the  said  last-mentioned  coach  on  the  said 
ey  fit>m,  Ac,  aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to 
;  and  by  reason  thereof,  afterwards,  and  whilst  the  said  last^raentioned 
ih  was  proceeding  with  the  said  plaintiff  as  a  passenger  thereby,  in 
along  the  king^s  highway,  on  the  said  journey  from,  <tc.  aforesaid, 
before  the  arrival  thereof,  at,  &c.  aforesaid,  to  wit,  on  the  day  and 
aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  last-mentioned  coach 
overturned,  and  by  means  whereof  one  of  the  legs  of  the  said  plain- 
then  and  there  became  and  was  fractured  and  broken,  and  the  said 
tiff  was  then  and  th^re  otherwise  greatly  bruised,  wounded,  and  in* 
,  and  also,  by  means  of  the  premises,  the  said  plaintiff  became  and 
8ick,  sore,  lame,,  and  disordered,  and  so  remained  and  continued  for  • 
g  space  of  time,  to  wit,  hitherto,  during  ail  which  time  the  said  plain-  • 
suffered  and  underwent  great  pain,  and  was  hindered  and  prevented 
transacting  and  attending  to  his  necessary  and  lawful  affairs  and 
e^  by  him,  during  all  that  time,  to  be  performed  and  transacted,  and 
and  was  deprived  of  divers  great  gains,  profits,  and  advantages,  which 
might  and  otherwise  would  have  derived  and  acquired  from  the  same, 
i  thereby  also  the  said  plaintiff  was  forced  and  obliged  to,  and  did 
and  there  pay,  lay  out,  and  expend  divers  other  large  sums  of  rao- 
,  amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  endear 
to  be  enred  of  the  said  last-mentioned  bruises,  fractures,  and  inju- 
f  so  reeeired  as  last  aforesaid ;  and  also  thereby  the  said  plaintiff  was 
red  and  prevented  from  continuing  the  said  journey,  and  was  kept 

detained  [at  a  certain  inn,]  to  wit,  at  — —  in  the  county  of a 

time,  to  wit,  for  the  space  of weeks,  and  during  that  time  there 

d  great  expense,  in  the  whole  amounting  to  a  large  sum  o(  mo- 

,  to  wit,  the  sum  of  £ —  in  and  about  his  necessary  support  and  main- 

ce,  to  wit,  at,  &c.  {venue)  aforesaid.    And  whereas  also  the  said  coimt 

idants^  before  the  committing  ^^of  the  grievances  hereinafter  next  [  «g50  J 

tioned,  were  the  owners  and  proprietors  of  a  certain  other  stage  coach 

&6m  the  said  defendants  used  and  employed  for  the  carriage  and  con- 

iCe  of  passengers,  at  and  for  certain  hire  and  reward  to  them  in  that 

\  to  wit,  at,  Ac.  (yenke)^  and  the  said  defendants  being  such  own- 

and  proprietors  of  the  said  last-mentioned  coach  as  aforesaid,  the  said 

tiff  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  ^fec. 

)  aforesaid,  at  the  special  instance  and  request  of  the  said  defend- 

,  became  and  was  a  passenger  by  the  said  last-mentioned  coach,  to  be 

J  and  securely  carried  and  coni^eyed  thereby  on  a  certain  journey,  to 

from,  &c.  aforesaid,  to,  <&c.  aforesaid^  for  certain  hire  and  reward  to 

said  defendants,  in  that  behalf ;  and  although  the  said  plaintiff  waB 


eso 
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Seoond 
eoant 


^  then  and  there  received  by  the  said  defendants  as  such  passenger  bj 
2„Q.    "  said  last-mentioned  coach  as  aforesaid,  to  be  carried  and  conveyed  th( 
as  aforesaid,  yet  the  said  defendants  not  regarding  their  duty  in  that 
half,  so  carelessly,  negligently,  unskilfully  and  improperly  loaded,  di 
managed,  and  conducted  the  said  lastr-mentioned  coach,  that  aftej 
and  whilst  the  said  Utst-mentionod  coach  was  proceeding  with  the 
plaintiff,  as  such  passenger  as  aforesaid,  on  the  said  journey,  from, 
aforesaid,  to,  &c.  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  to 
at,  &c.  (venue)  aforesaid,  and  the  said  last-mentioned  coach  was,  by 
through  the  carelessness,  negligence,  and  improper  conduct  of  the. 
defendants,  overturned  and  thrown  down,  with  the  said  plaintiff  th< 
as  aforesaid ;  by  means  whereof  one  of  the  legs  of  the  said  plaii 
became  and  was  fractured,  bruised,  and  broken,  and  the  said  plaintiff 
otherwise  greatly  injured,  wounded,  and  cut,  insomuch  that  the  said 
tiff  then  and  there  became  and  was  sick,  sore,  lame,  and  disordered 

.  a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  which 
the  said  plaintiff  suffered  and  underwent  great  pain,  and  was  hindered 
prevented  from  carrying  on,  transacting,  and  proceeding  in  his  lawful 
necessary  affairs  and  business  by  him  during  that  time  to  be  performed 
transacted,  and  thereby  lost  and  was  deprived  of  divers  great  gains 
profits,  which  had  been  accustomed  to  arise  and  accrue,  and  which  oi 
wise  would  have  continued  to.  arise  and  accrue  to  the  said  plaintiff 
the  transacting  and  carrying  on  of  the  same,  and  also,  by  means  of 
premises  last  aforesaid,  the  said  plaintiff  was  forced  and  obliged  to 
did  then  and  there  pay,  lay  out,  and  expend,  divers  large  sums  of  m< 
amounting  in  the  whole  4;o  the  sum  of  £ —  in  and  about  the  coring 
endeavoring  to  cure  the  said  last-mentioned  fractures,  bruises,  cuts, 
wounds,  to  wit,  at,  &q.  {venue)  aforesaid. — [Add  other  counts  as  the 
may  suggesLI 


Against 
tlM  pro- 
prietor of 
a  stage- 
coach for 
negligently 
driting, 
whereby 
coach  was 
overturned 
and  plain- 
tiff'Bwiib 
so  much 
hurt,  that 
the,  after 
being  ill  for 
some  time, 
diedlr). 


For  that  whereas,  before  and  at  the  time  of  committing  the  grievi 
by  the  said  defendant,  as  hereinafter  next  mentioned,  the  said  defenc 
was  owner  of  a  certain  stage-coach,  by  him  used  and  employed  in 
ing  passengers  from,  &c,  to,  &c.  {$)  and  divers  other  places,  to  wit, 
&c.  {venue)  and  being  such  owner  of  the  said  stage-coach,  the  said 
fendant,  on,  &c.  to  wit,  at,  &c,  {venue)  aforesaid,  received  [into] 
said  coach  one  E.  F.  the  wife  of  the  said  plaintiff,  as  a  passenger  [1 
in]  to  be  carried  and  conveyed  thereby  on  a  journey,  to  wit,  from, 
aforesaid,  to  kc.  aforesaid,  for  certain  fare  and  reward  to  the  said  d< ' 
ant  in  that  behalf,  and  by  reason  thereof  the  said  defendant  ought 
fully  to  have  conveyed,  or  caused  to  be  conveyed,  the  said  E.  F.  by 
said  coach,  on  the  said  journey  from,  &c.  aforesaid^  to,  &c.  afoi 
Yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf,  condi 
himself  so  carelessly,  negligently,  and  unskilfully,  in  tliis  behalf,  that.j 
and  through  the  carelessness,  negligence,  unskilfulness,  and  defaoUj 
himself  and  his  servants,  and  for  want  of  due  care  and 'attention  to 


(r)  Obserre  the  notes  to  the  preceding  form, 
and  form  in  assumpsit,  ante,  856;  and  post, 
661,  in  notes;  where  the  Uability  of  carriers 
wiU  be  found  discussed.  Damages  in  this  case 
can  only  be  recoyered  up  to  tlM  time  of  the 


death  of  the  plaintiff  *swifo.     Sm  1 
198. 

(«)  dee  as,  to  what  a  Tariaiioe,  ants. 
If  any  doubt,'  this  aTsnnent  as  to  Uie 
had  better  be  omitted. 
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in  tbat  behalf,  the  said  coach  afterwards,  and  whilst  the  same  was      >^* 
ing  and  conyeying  the  said  E.  F.  on  the  said  journey  as  aforesaid,  ^^^Jj^ 
before  the  arrival  thereof  at,  &c.  aforesaid,  to  wit,  on  the  day  and 
aforesaid,  at,  &c.  (venue)  aforesaid,  was  overset  and  thrown  down, 

means  whereof  the  said  E.  F.  then  being  therein,  was  greatly  cut, 
d,  and  wounded,  and  divers  bones  of  the  body  of  the  said  E.  F. 
then  and  there  broken,  insomuch  that  the  ssud  E.  F.  thereby  then 
there  became  and  was  very  sick,  weak,  and  distempered,  and  re- 
ed and  continued  so  weak  and  distempered,  for  a  long  space  of 

\j  to  wit,  from  thence  until  the day  of in  the  year  afore- 

to  wit,  &c.  (venue')  daring  all  which  time  the  said  plaintiff  lost 
was  deprived  of  the  comfort  and  society  of  his  said  wife,  and  also 

aid  and  assistance  in  the  management  of  his  domestic  affairs,  which 
otherwise  would  have  had  and  enjoyed,  and  was  forced  and  obliged  to 

out  and  expend,  and  actually  lay  out  and  expend,  divers  sums  of 
J,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
in  and  about  the  attempting  the  cure  of  his  said  wife,  and  the  pro- 
necessary  assistance  and  attendance  for  her  during  her  said  sickness, 
ess,  and  distemper,  which'  ensued  in  consequence  .of  her  being  so 
ed  and  wounded  as  aforesaid,  and  which. con  tinned  until  the  said 
day  of in  the  year  aforesaid,  on  which  the  said  last-mentioned 

the  said  E.  F.  of  her  said  wounds  died,  to  wit,  at,  &c.  (venue^  afore- 

-^[Another  count  may  be  addedj  stating  the  grievances  with  less  par- 

[See  tfie  form  of  declaration,  and  notes,  as  to  the  defendant's  liability  in  AgsinsttiM 
"cases,  post,  719.  ^««J* 

the  negli- 
I  gence  of  ' 

his  serYant 

n.  FOR  TORTS  TO  PERSONAL  PROPERTY.        ^f"^ 

against 

[peclaratians  of  this  nature  are  principalis/  against  carriers j  innkeepers^  P?""^*" 
"  ffaigersy  attomies,  or  other  agents j  or  bailees-^for  deceit  on  the  sale  Quettiiig 
joodsy  Sfc.—for  negligence  in  driving  carriages  or  navigating  ships  him,  ko. 
f/or  excessive  or  irregular  distress  or  levies— for  rescue  of  goods  dis- 
ul  for  rent  or  damage  feasant^  or  prisoners — against  sheriffs  and 
officers  for  escapes  y  false  returns,  SfC—for  unduly  exercising  trades 
imilaiing  inventions —  in  trover — or  for  injuries  to  personal  property 
inversion. 

is  most  usual  to  declare  in  assumpsit  against  attomies  and  agents, 

see  the  forms  and  notes ,  ante,  371,  see  the  printed  forms  in  case, 

,  655  to  679.-8   Wentw.  Index,  29,  39,  47.-2  WUs.  825.-8  Wils. 

f.;-6  Burr.   2061.-2  Bla.    Rep.   906—1    T.   R.  656,  101 ;  but 

}inst  h^leos  of  different  descriptions  it  is  sometimes  advisable  to  declare 
case  as  in  the  following  forms.     The  forms  in  assumpsit  against 

*^ets  of  different  descriptions,  ante,  888  to  842,  may  easily  be  varied 
^case,<Aserving  the  form  of  the  following  ^precedent : — See  a  form  in  [  *6S1  ] 
'for  the  loss  of  a  dog,  and  in  trover,  1  T.  R.  274 ;  for  negligence  in 
'~'**~  ^  hogsheady  8  £asty  62  ;  and  for  not  according  far  the  produce 
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Against  a 
carrier  by 
land  for 
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of  a  bill  of  exchange,  6  JEo^^,  883.— 1  New-  Rep.  48..  3%eM  ^ed^ 
rations  must  show  a  legcU  dutt/j  or  an  express  contract^  founded  on  m^ 
ficienl  consideration,  12  East  89.  But  care  must  be  observed  that  » 
count  be  framed  in  substance  in  assumpsit,  6  B,  Jj-  C.  268. — Post^  669  % 
note  (0- 

[  Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defisndant, 
before  and  at  the  time  of  the  dcliyery  of  the  goods  and  chattels  to  hiia, 
as  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  common  carrier  (u)  of  goods  and  chattels  for  hire,  to  wit, 
from  —  to  —  (t^^),  to  wit,  at,  &c.  And  whereas  also,  the 'said 
plaintiff,  whilst  the  said  defendant  was  such  common  carrier  as  afore- 
said, to  wit,  on,  A;c.  at,  &c,  {the  real  placed,  to  wit,  at,  &c.  {the  venue, 
which  is  transitory),  caused  to  be  delivered  to  the  said  defendant,  and  the 
said  defendant  then  and  there  accepted  and  received  of  and  from  the 
said  plaintiff,  a  certain  [box  (2:),]  containing  divers  goods  and  chattels,  to 
wit,  Ac.  [specify  the  articles  according  to  the  exact  description,  or  as  in 
[♦652]  trover,  (y)J  of  the  said  plaintiff,  of  great  *  value,  to  wit,  of  the  value  of 
£ —  to  be  safely  and  securely  carried  and  conveyed  by  the  said  defend- 
ant, from aforesaid  to aforesaid,  and  there,  to  wit,  at,  &c.  (2) 

aforesaid,  safely  and  securely  to  be  delivered  for  (a)  the  said  plaintiff,  for 
certain  reasonable  reward  (6)  to  the  said  defendant  in  that  behalf.  Yet 
the  said  defendant,  not  regarding  his  duty  (c)  as  such  common  carrier  as 
aforesaid,  but  coutriving  and  fraudulently  intending,  craftily  and  subtly  to 
deceive,  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  safely  or  securely  carry  or  convey  the  said  [box]  and  its  contents 
aforesaid,  from aforesaid,  to  — '—  aforesaid,  nor  there,  to  wit,  9X, 


(/)  See  the  old  forras,  Heme,  76;  Bro.  Rep. 
11;  and  see  the  forms  in  aisumpsit,  and  the 
notes,  ante,  35G  to  oG-O,  which  wiU,  for  the 
mo8t  part,  be  here  applicable. — Bac.  Ab.  Car- 
riers; 8  Wcntw.  Index,  43,  47,  48.  And  when 
it  might  be  advisable  to  declare  in  case.  Instead 
of  assumpsit,  ante,  866,  n.  ante,  vol.  i.  99, 
164;  2  Cliit  Rep.  1;  so  as  to  prevent  plea  in 
alwtement  of  other  partners  not  joined.  For- 
merly it  was  usual  to  declare  setting  out  the 
custom  of  the  realm,  1  Sid.  246;  Com.  Dig. 
Action  on  the  case  for  negligence,  C.  2.  But 
this  custom  being  the  common  law  nee4  Jiot  be 
stoted,  Hob.  18;  1  Wils.  281;  Bac.  Ab.  Car- 
riers,  A.  and  see  the  Ibrms,  8  Wils,  420.  The 
declaration  must  show  a  duty  or  a  contract,  12 
East,  89.  As  to  when  the  carrier* s  exceptions 
in  the  contract  or  notice  should  be  noticed  in 
the  declaration,  ante,  856,  note;  under  this 
count  the  plaintiff  cannot  recover  fi>r  a  loss  be* 
fi)re  the  actual  carriage  of  the  goods  commenc- 
ed.— 2  Stirk.  461 :  he  should  declare  against 
the  defendant  for  not  fbrwarding  the  parcel, 
&o.  see  form,  post,  654.  If  a  coachman  lose  a 
parcel,  the  master,  and  ifot  the  coachman, 
should  be  sued,  2  SUrk.  82;  1  Price,  828. 

( u)  As  to  the  neoessitj  for  this,  see  6  Moore, 
168. 

(w)  As  to  what  would  be  a  variance,  see 
•ntt,  867.    If  any  doubt  erist  as  to  the  iermi- 


nt,  it  would  seem  better  to  omit  the  aTcnuent 
as  to  it 

(r)  Or,  "parcel,**  according  to  the  ftct 

(y)  It  is  said  that  the  goods  must  beset  out 
with  the  same  certainty  as  in  tro%'er,  2  Ventr. 
78;  Com.  Dig.  Action  on  Case  for  KegligcDoe, 
C.  2. 

(z)  In  7  B.  &  C.  801,  where  in  case,  the 
declaration  stated  that  the  plaintiff  delivered  a 
txunk  to  the  defendant,  to  be  put  into  a  coach 
at  Chester,  in  the  connty  of  Chetter^  to  wit, 
at,  Slc.  and  safely  carried  to  Shrewsbury^  and 
that  through  the  defendant's  negligence  it  was 
lost;  and  it  app^red  in  evidence  that  the  trunk 
was  delivered  to  the  defendant  at  the  city  €f 
Chester,  which  is  a  county  of  itself,  aepante 
fVom  the  county  of  Chester  at  lai^,  but  with- 
in its  audit :  it  was  held,  that  this  was  not  a 
material  variance,  but  that  the  dedaration  was 
supported  by  the  evidence,  as  no  evidence  W4S 
given  of  the  eziotence  of  any  other  place  called 
Chester. 

(a)  Or  *•  to**  the  said  plslntiff,  as  the  &ct 


(6)  This  suffices,  without  showing  what 
ward,  13  East,  114,  note;  2  K«w  Rq).  458;  2 
Ld.  Raym.  116. 

(c)  The  deohirfttica  sniat  state  a  breach  ef 
dttty»  according  to  the  £Mt,  2  Stark.  247. 


FOR  T0IIT3  TO  THE   PERSON. 

aforesaid,  safely  or  securely  deliver  the  same  for  (d)  the  said  plain- 
tf,  bat  on  the  contrary  thereof,  the  said  defendant  so  being  such  com- 
'  4D0O  carrier  as  aforesaid,  so  carelessly  and  negligently  {d)  behaved  and 
condacted  himself  in  the  premises,  that  by  and  through  the  carelessness, 
se^igence,  and  default  of  the  said  defendant  in  the  premises,  the  said 
[box],  and  its  contents  aforesaid,  being  of  the  value  aforesaid,  afterwards, 
ibwit,  on  the  day  and  year  aforesaid,  at,  <fec.  (^venue)  aforesaid,  became 
'  tnd  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  <fec.  {venue)  aforesaid. — 
_ind  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
[At,&c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant  a 
jfiertain  other  [l)ox]  containing  certain  *other  goods  and  chattels,  to  wit,  goods 
d  chattels,  of  the  like  number,  quantity,  quality,  description  and  value, 
those  in  the  said  first  count  mentioned,  of  the  said  plaintiff,  to  be  taken 
re  of,  and  safely  and  securely  carried  and  conveyed  by  the  said  defend- 

it  to aforesaid,  and  th^rc,  to  wit,  at  aforesaid,  to  be  safely 

securely  delivered  by  the  said  defendant  for  the  said  plaintiff,  within 
reasonable  time  then  next  following,  for  certain  hire  and  reward  to  the 
dd defendant  in  that  behalf;  and  although  the  said  defendant  then  and 
jre  accepted,  and  had  and  received  the  said  last-mentioned  [box]  and  its 
iteats  aforesaid,  for  the  purpose  and  on  the  terms  aforesaid,  and  although 
rea.soDable  time  for  the  carriage,  conveyance,  and  delivery  thereof  as 
)resaid  hath  long  since  elapsed,  yet  the  said  defendant,  not  regarding  his 
tjin  that  behalf,  but  contriving,  and  fraudulently  intending,  craftily  and 
>tiy  to  deceive  and  defraud  the  said  plaintiff  in  this  respect,  did  not  nor 
mid,  within  such  reasonable  time  as  {{foresaid,  or  at  any  time  afterwards, 
[although  often  requested  so  to  do)  take  care  of,  or  safely  or  securely 
ry  and  convey  the  said  last-mentioned  [box]  and  its  contents  aforesaid, 

-  afoit^aid,  nor  there,  to  wit,  at aforesaid,  safely  or  securely 

^deliver  the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected 
refused  so  to  do ;  and  by  means  of  the  negligence  and  improper  cou- 
rt of  the  said  defendant  in  that  behalf,  the  said  last-mentioned  [box] 
'  its  contents  aforesaid,  have  not  been  delivered  ta  or  for  the  said  plain- 
at aforesaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  plain- 
to  wit,  at,  Ac.  (re/iwe?)  aforesaid. — [Adda  general  count  for  negli- 
'x^  like  the  fourth  count  in  the  next  precedent;  add  a  count  in  trover 
'Ikere  be  any  evidenve  of  connersion^  3  East^  70.     Trover  lies  against 
\tarrierj  i/iough  Ae,  %  mistake y  deliver  goods  to  a  wrong  person^  Peake 
"  N.  P.  42,-2   B,  4-   A.  70;^.  -1  M,  Sf  P.  257.— Jones  on  Bailm. 
lo  99  ;  but  trover  cannot  be  supparied  against  a  carrier^  or  wharfinger^ 
^e  the  goods  have  been  stolen  or  lost,  5  Burr.  2825. — 1  Ventr,  228. — 
:lude  as  ante,  50t>.] 

Por  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  de- 
ry  of  the  goods  and  chattels  to  them,  and  the  conTmitting  of  the  griev- 
*"  as  hereinafter  next  mentioned,  were  the  owners  and  proprietors  of  a 


652 


XQAiaVt 
CAKRIEBS 
BT  LAXn. 


Second 
count  for 
not  carry- 
ins  within 
a  reasona- 
ble time, 
and  for 
losln«^  the 
box  (e). 

[  *6o3  J 


(4 )  This  is  a  sufficient  averment  to  admit  of 
of  gross  negligence,  2  ^loorc,  18. 

<i)  See  the  counts  in  '6  Wils.  it.).  As  the 
eoont  states  the  lots  of  the  goods,  it  is 
ible,  though  case  for  a  mere  non/tat" 
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ance  might  not  be  sustainable,  6  East,  838;  3 
Wils.  848;  5  T.  R  143;  1  New  R.  48;  1  T.  R. 
274. 

(/)   Obsenre  the  notes  to  the  preceding 
Ibrm. 


Assainst 
coiicli  pro- 
prietors, 
for  the  loss 
of  ft  pjircol 
which  they 
eng:igtvl  to 
carry  with 
a  passenger 
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certain  common  stage  coach,  to  wit,  a  certain  coach  going  and  pasong 
from  a  certain  place  (g*)  called  [the  Green  Man,  in  the  comity  of  Middle- 
sex,] to  [Uxbridge,  in  the  same  county,]  and  divers  other  places,  for  llie 
carriage  and  conveyance  thereby  of  passengers  and  their  Inggage,  for  rea 
sonable  hire  and  reward  to  the  said  defendants  in  that  behsdf,  to  wit,  at, 
Ac.  {venue).      And  whereas  also,  whilst  the  said  defendants  were  sadi 
owners  and  proprietors,  to  wit,  on,  &c,  {day  of  lossy  or  about  it)  at,  tc 
(yenue^  aforesaid,  they  the  said  defendants  receivetd  [into]  the  said  stage 
coach  tne  said  plaintiff,  as  a  passenger  therein,  to  be  carried  and  convey- 
ed thereby  from  the  said  place  called  [the  Green  Man,  to  Uxbridge]  afore- 
said, together  with  a  certain  [tmnk]  containing  divers  goods  and  chattelSi 
to  wit,  [here  specify  them  according'  to  their  exact  description,  or  as  in  tro- 
ver] of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ — to  be  j 
carried  and   conveyed  by  the  said  coach  from  the  said  place  called  [tte  ! 
Green  Man]  to  [Uxbridge]  aforesaid,andthere,towit,at  [Uxbridge]  afore-  j 
said,  safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and  for  ce^  I 
tain  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf.    Yet  j 
the  said  defendants,  not  regarding  their  duty  in  that  behalf,  but  contrivingij 
and  fraudulently  intending,  craftily  and  subtly  to  deceive,  defraud,  and  hh 
jure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely  or  securdr' 
carry  or  convey  the  said  [trunk]  and  its  contents  aforesaid  from  the  saw 
place  called  [the  Green  Man]  to  [Uxbridge]  aforesaid,  nor  there,  to  wik 
at  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  sail 

i>laintiff ;  but  on  thie  contrary  thereof,  they  the  said  defendants  so  carele»! 
y  and  negligently  behaved  and  conducted  themselves  in  the  premises,  thil| 
by  and  through  the  carelessness,  negligence,  and  default  of  the  said  da?, 
fendants  in  the  premises,  the  said  [trunk]  and  its  contents  aforesaid,  b9* 
ing  ef  the  value  aforesaid,  then  and  there  became,  and  were  wholly  lostts 
the  said  plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid.  And  whereas  alsoAi 
said  defendants,  before  and  at  the  time  of  the  delivery  of  the  goods  anC 
chattels  to  them,  and  of  the  grievances  as  hereinafter  next  mentioned 
were  common  carriers  of  passengers  and  luggage,  in  and  by  a  certain  ooadl»' 
for  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf,  to 
at,  &c,  {venue).  And  whereas  also,  whilst  the  said  defendants 
such  common  carriers  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,! 
wit,  at,  &c.  (venue)  aforesaid,  they  the  said  defendants,  as  such  coi 
carriers  as  aforesaia,  received  into  the  said  coach  the  said  plaintiff,  as  a 
senger  therein,  to  be  carried  and  conveyed  to  [Uxbridge]  aforesaid, 
therwith  a  certain  [trunk,]  and  divers  goods  and  chattels,  of  the  likeni 
ber,  quantity,  quality,  descHptioh,  and  value  as  those  in  the  said 
count  mentioned,  of  the  said  plaintiff,  to  be  carried  and  conveyed  by 
said  coach  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  at  [Uxbridge] 
said,  safety  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and 
certain  reasonable  hire  and  reward  to  the  said  defendants  in  that  bel 
Yet  the  said  defendants,  not  regarding  their  duty  as  such  common 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  so) 
to  deceive,  defraud,  and  injure  the  said  plaintiff  in  this  behalf,  did  not 
would  safely  or  securely  carry,  or  convey  the  said  [trunk]  and  the  said 
mentioned  goods  and  chattels,  to  [Uxbridge]  aforesaid,  nor  diere,  to 
at  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the 


C^)  8m  tlM  note,  a&to,  867. 
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ibdntiff;  but  on  the  contrary  thereof,  the  said  defendants  so  carelessly  and    aoaikr 
negligently  behaved  and  conducted  themselves  in  the  premises,  that  by  ^^"^^ 
and  through  the  carelessness,  negligeuce,  and  default  of  the  said  defend- 
ants in  the  premises,  the  said  [trunk]  and  the  said  last-mentioned  goods 
and  chattels  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at.  Third 
Ac.  {venue)  aforesaid. — And  whereas  also,  heretofo^B,  to  wit,  on  the  day  coant, 
and  year  subresaid,  to  wit,  at,  Ac.  {venue)  aforesaid,  the  said  plaintiff,  JJJ[J^J 
$i  the  special  instance  and  request  of  the  said  defendants,  caused  to  be  that  de- 
ddivered  to  the  said  defendants,  a  certain  other  [trunk]  containing  certain  fendants 
other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number,  ^g^ij^ 
quantity,  quality,  description,  and  value  as  those  in  the  said  first  count  eel  to  oiuw 
.nentioned,  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and  secure- 17  to  its 
}f  carried  and  conveyed  by  the  said  defendants,  to  [Dxbridge]  aforesaid,  ^^^'^JJ^^h. 
and  there,  to  wit,  at  [Uxbridge]  aforesaid,  to  be  safely  and  securely  de-  out  de- 
livered by  the  said  defendants,  for  the  said  plaintiff;  and  although  the  said  Bcribing 
defendants  then  and  there  accepted,,  and  had  and  received  the  said  last-  ^^" 
jnaitioned  [trunk]  and  its  contents  aforesaicl,  for  the  purpose  aforesaid,  owners,  or 
;  tad  undertook  *the  carriage,  conveyance,  and  delivery  thereof  as  afore-  the  termi- 
;  aaid,  and  although  a  reasonable  time  for  the  carriage,  conveyance,  and  ^^*5JJ,Jlf 
delivery  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defend-  ney. 
:  ants,  not  regarding  their  duty  in  that  behalf,  but  contriving,  and  fraudulent-  [  *654  ] 
'  Ij  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff, 
t  JD  this  respect,  did  not  nor  would,  within  such  reasonable  time  as  aforesaid, 
'  or  at  any  time  afterwards,  although  often  requested  so  to  do,  take  care 
.rf,  or  safely  or  securely  carry  or  convey  the  said  last^-mentioned  [trunk] 
'  aad  its  contents  aforesaid,  to  [Uxbridge]   aforesaid,  nor  there,  to  wit,  at 
^  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said  plain- 
tiff, bat  hath  hitherto   wholly  neglected   and  refused  so  to  do,  and  by 
.^neans  of  the  carelessness^  negligence,  and  improper  conduct  of  the  said 
^^  defendants  in  that  behalf,  the  said  last-mentioned  [trunk]  and  its  contents 
•foresaid,  have  not  been  delivered  tq  or  for  the  said  plaintiff  at  [Uxbridge] 
•foresaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  plaintiff^  to  wit,  at, 
Ac.  (yenuei)  aforesaid. — And  whereas  also,  afterwards,  to  wit,  oni  the  Fourth 
Liay  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  defendants,  at  oount  for 


•'-fteir  special  instance  and  request,  had  the  care  and  custody  of  a  certain  cawofiS 
^-•ther  [trunk,]  together  with  divers  other  goods  and  chattels,  of  the  num-  parcel 
^-.W,  quantity,  quality,  description,  and  value  as  those  in  the  said  first  eraUj. 
VCCNint  mentioned,  of  the  said  plaintiff.     Yet, the  said  defendants,  not  re- 

g  their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had     * 
care  and  custody  of  the  said  last-mentioned  [trunk]  and  goods  and   • 
tiels,  take  due  and  proper  care  of  the  same,  or  any  part  thereof,  but 
wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that  afterwards 
to  wit,  on  the  day  and  year  aforesaid,  the  said  last-mentioned  [trunk]  and 
8  and  chattels  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
at,  Ac.  (venue)  aforesaid. 

[  ♦655  J 
For  that,  whereas,  before  and  at  the  time  of  the  delivery  of  the  [parcel]  ^^**""J, 
and  committing  the  grievances  by  the  said  ^defendant  as  hereinafter  next  etor  ofa 
Isentioned,  the  said  defendant  was  the  proprietor  of  a  certain  warehouse  ooaob- 
or  coach-office,  to  wit,  at,  &c.  {venue)  for  the  receipt  and  booking  of  par- <*®^»  *'f 
oels  and  packages,  goods  and  merchandizes,  intended  to  be  forwarded  and 
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Ar.AiNsT  t^Qr^i  from,  Ac.  to  divers  pl:icr*s  in  this  kingdom,  by  divers  coaches  or  other 

BY^iloD.  cirriagcs  for  the  cari'iage  and  conveyance  of  parcels,  packages,  gooda, 

and  merchandize  for  hire,  from,  Ac.  aforesaid,  to  such  places  as  aforesaid, 

ncgiejt-  r^vid  fQp  the  delivery  tliereof  to  the  coachman,  guards,  or  other  persons 

wuiVii*-"  ^"^^^"f?  ^^^  ^^^^  ^f  ^^^^  coaches  or  carriages,  for  the  purpose  of  the  same 
eel,  wii.ch    being  forwarded,  ^ent,  and  carried  by  such  coaches  or  can'iages,  aud  Ae 
piaiutiii      taking  care  thereof,  previous  to,  and  until  the  delivery  of  such  parcelsi  | 
a)   ^^      packages,  goods,  and  merchandize,  to  such  coachmen,  guards,  or  other  I 
pci-sons  as  aforesaid,  for  the  purpose  aforesaid,  for  certain  reasouablc  hire  i 
and  reward  to  the  said  defendant  in  that  behalf.     And  whereas  heret  ► 
fore,  and  whilst  the  said  defendant  was  such  proprietor  of  such  wai^houie 
or  coach-office  as  aforesaid,  to  wit,  on,  &c.  at  the  said  warehouse,  to  yn^- 
at,  &c.  {venue)  the  said  plaintiff  caused  to  be  delivered  to  the  said  defend*  ■ 
ant  at  his  said  warehouse,  to  wit,  at,  <fec.  {venue)  aforesaid,  a  certain  pai-cd  ■ 
containing  divers  goods  and  merchandize,  to  wit,  [here  specify  them  eilkef^ 
accordhig'  to  their  exact  d^scripthn^  or  a$  in  trover^']  of  the  said  plaintif  ' 
of  great  value,  to  wit,  of  the  value  of  £ —  to  be  by  the  said  dcfendanl' 
booked  and  delivered  to  the  coachman,  guard,  or  other  persop  having  thtj 
care  of  a  certain  coach  for  the  carriage   and    conveyance  of  pack^ 

and  parcels  for  hire,  from,  &c.  aforesaid,  to for  the  purpose  of  tl 

same  being  carried  and  conveyed  by  such  coach  to afoi*csaid, 

then  and  there,  to  wit,  at, aforesaid,  delivered  for  the  said  plaintif 

and  in  the  mean  time,  and  until  the  delivery  tliereof  to  the  said  coachnu 
guard,  or  other  person  having  the  care  of  the  said  last-mentioned   coaci 
to  be  taken  care  of  by  the  said  defendant  in  his  said  warehouse,  and  thi 
and  there  paid  to  the. said  defendant  a  certain  sum  of  money,  to  wit,  tht] 
sum  of  2d,  as  and  for  his  hire  twid  reward  in  that  behalf,  and  the  said  d< 
fendant  then  aud  there  accepted  and  received  the  said  package  and  it 
contents  for  the  purpose  aforesaid,  and  thereupon  it  then  and  there  liecaiiM 
and  was  the  duty  of  the  said  defendant  to  deliver  the  same  to  the 
coachman,  guard,  or 'other  person  having  thcj  care  of  the  said  la$t-m( 
[  *656  ]  tioned  coach  for  the  pur))ose  aforesaid,  and  in  the  mean  •time,  and  nul 
such  delivery,  to  take  due  and  proper  care  thereof.     Yet  the  ^id  defem 
ant  not  regarding  his  duty  in  tliat  behalf,  but  contriving  and  inteuding 
deceive  and  defraud,  and  injure  the  said  plaintif!*,  did  not  nor  would  d< 
ver  or  cause  to  be  delivered  the  said  parcel  and  its  contents  to  the  coacl 
man,  guard,  or  any  other  person  having  the  care  of  the  said  coach 
the  purpose  aforesaid,  and, in  the  mean  time,  and  until  the  delivery, 
due  and  proper  care  thereof,  but,  on  the  contrary  thereof,  so  carelessly 
negligently,  and  improperly  conducted  himself  in  the  premises,  that  by 
through  the  negligence,  carelessness^  and  default  of  the  said  defendant 
the  premises,  the  said  parcel  and  its  contents,  being  of  the  value  aforesaid 
after  the  delivery  thereof  to,  and  receipt  by,  the  said  defendant,  as 
proprietor  of  the  said  warehouse  or  office  as  aforiesaid,  for  the  purpose, 
before  the  delivery  thereof  to  the  said  coachman,  guard,  or  other  pera 
having  the  care  of  the  said  coach  as  aforesaid,  to  wit,  on  ihe  day  ai 

pi)    As  to  the  utility  of  this  count,  see  2  so  nt  the  request  of  tlie  owner,  he  is  not  »»*^ 

St  irk.  401.    A  carrier,  as  such,  it  not  bound  swerablc  for  loss  by  accidental  fire,  4  T.  R.  C     ' 

to  keep  goods  in  a  warehoiiso,  until  he  has  an  The  book-keeper  is  not  in  general  excused 

opportunity  of  forwarding  them;  and  if  he  does  the  usual  notice,  see  2  C.  &  P.  76. 
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[|iarafores:ii»i,  became  and  wore  wholly  lost  to  the  said  pbiinti:^',  to  wit,  ^^^^ 
\$tfiL  (venue)  aforesaid. — [Add  a  count  declaring"  agaimt  defendant  as  by  land. 
^$wareliouseman^  (^seeform  in  assumpsit,  ante,  353 ;)  and  a  general  count 
i/^rneglis^eiicey  as  ante,  ^b-ii,  fourth  count.] 

Fortlut  whjrias  heretofore,  to  wit,  on  the  [1st]  day  of  [October,]  in  ^^^ 
Ifeveiir  of  our  Lord  [1812,]  at  London,  to  wit,  at,  &c.  (^venue)  the  said  bt  watsb. 
|laintiGs  delivered  to  the  said  defendant,  being  then  and  there  the  master  Against  a 
if  a  certain  ship  called  |  Susannah,]  and  the  said  defendant  then  and  there,  captain  on 
IS  such  master  of  the  said  ship,  received  from  the  said  plaintiffs,  on  board  *o^J^J*"* 
ipf  the  said  sliip,  a  large  quantity,  to  wit,  [fifty  tons  of  hemp,]  of  the  said  who  had 

eintiffs,  of  great  value,  to  wit,  of  the  value  of  [£600,]  to  be  by  the  said  aignedbiii 
lendaat  carried  and  conveyed  in  the  said  ship  from  [London]  aforesaid,  fopdevSfe 
|o  [Dartmouth,  in  the  county  aforesaid,]  the  act  of  God  (/c),  the  king's  en-  mg  ftom 
^es,  firc,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  ri-  ▼oyage, 
^,  and  navigation,  of  whatever  nature  or  kind  soever  excepted,  for  a  2a^i 
^iain  reasonable  reward  *to  be  therefore  paid  by  the  said  piaintifis  to  exposed  to 
said  defendant;  and  whereas  the  said  defendant  afterwards,  to  wit,  on  •torms, 
same  day  and  year  aforesaid,  at,  Ac.  (ycnue^,  aforesaid,  being  then  and  f^^cY  i 
"e  such  u  master  as  aforesaid,  departed  and  set  sail  with  the  said  ship,  ^  ^ 

^  and  there  having  the  said  [hemp]  on  board  of  the  same,  to  be  car- 
'  and  conveyed  as  aforesaid,  except  as  aforesaid,  from  [London]  afore- 
to  [Dartmouth]  aforesaid.  And  it  then  and  there  became  and  was 
duty  of  the  s£ud  defendant  as  such  master  of  the  said  ship,  so  having 
te  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  afore-  * 
'  by  reason,  and  in  respect  thereof,  to  have  proceeded  with  the  said 
so  having  the  said  [hemp]  on  board -of  the  same,  from  [London] 
)resaid  to  [Dartmouth]  aforesaid,  the  act  of  God,  and  such  other  matters 
'  things  excepted  as  are  above  mentioned  to  have  been  excepted,  by 
W  ac<x)rding  to  the  direct,  usual,  and  customary  way,  course,  and  pas- 
pgB,  without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
I  delay  or  hindrance  in  the  same.  Yet  the  said  defendant  not  regarding 
pduty  in  this  behalf,  but  contriving  and  wrongfully  intending  to  injure 
M  prejudice  the  said  plaintiff  in  this  respect,  did  not  proceed  with  the 
pdship  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  although  not 
pFented  by  the  acts,  matters,  and  things  excepted  as  aforesaid,  or  any 
t^em,  by  and  according  to  the  direct,  usual,  and  customary  way  and 
page,  without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
Welay  or  hindrance  in  the  same,  but  on  the  contrary  thereof,  afterwards, 
p  before  the  arrival  of  the  said  ship  at  [Dartmouth]  aforesaid,  to  wit, 
Ifte  same  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, without  the 
lowledge,  and  against  the  will  of  the  said  plaintiflfs,  voluntarily  and  un- 
pessarily  deviated  and  departed  from  and  out  of  such  usual  and  cus- 
^ry  way,  course,  and  passage,  with  the  said  ship,  so  having  the  said 
wp]  on  board  of  the  same,  to  wit,  unto  [Portsmouth,  in  the  county  of 
pts,]  and  did  then  and  there  voluntarily  and  unnecessarily  touch  and  stay, 
pi  the  said  ship,  at  [Portsmouth]  aforesaid  for  a  long  space  of  time,  to 

See  forms   in   assumpsit,  ante,  855  n. ;  S.  C. 
6  Moore,  158,  416.    See  a  form  in  case         {k)  Examine  with  the  biU  of  lading,  and  let 

M  the  owner  fi>r  the  loss  of  goods  on  a  these  averments  correspond  therewith. 
|<f  hding,  8  B.  &  C.  166.    2  M.  &  R.  47» 
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AOAiKST    '^t,  for  tlie  space  of  [twenty  days]  then  next  following,  and  although  tt|| 

Bryrl^  said  ship  with  the  said  [hemp]  on  board  of  her  as  aforesaid,  did  afte^l 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  proceed  and  sail  froriG 
thence  towards  [Dartmouth]   aforesaid,  yet  the  said  ship,  so  having  A^ 

r  «Q5g  "I  said  [hemp]  on  *board  of  the  same  as  aforesaid,  was,  by  reason  of 
deviation,  departure,  touching,  and  staying  as  aforesaid,  afterwards, 
before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day 
year  aforesaid,  at,  &c.  {vetiue')  aforesaid,  exposed  to  and  assailed  bjr 
great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the 
of  England,  and  was  thereby  then  and  there  driven  on  shore,  wrecked 
greatly  shattered  and  broken ;  and  by  means  thereof  the  said  [hemp] 

Seoond       Sie  said  plaintiffs  was  then  and  there  wetted,  damaged,  spoiled,  sunk  in 

count        Bca,  ^d  wholly  lost  to  the  said  plaintiffs. — And  whereas,  also,  afterw: 
.  to  wit,  on  the  same  day  and  year  aforesaid,  at,  4c.  {venue)  aforesaid, 

said  plaintiffs  delivered  to  the  said  defendant,  being  then  and  there 
master  of  a  certain  other  ship,  called  [the  Susannah  ;]  and  the  said 
fondant  then  and  there,  as  such  master  of  the  same  ship,  received 
the  said  plaintiffs  on  board  the  said  last-mentioned  ship,  another  I 

^  quantity,  to  wit,  [fifty  other  tons  of  hemp,]  of  the  said  plaintiflfe,  of 

value,  to  wit,  of  the  value  of  other  [j6600,]  to  be  by  the  said  defcn 
carried  and  conveyed  in  the  same  ship  from  [London]  aforesaid  to  [" 
mouth]  aforesaid,  the  act  of  God,  and  such  other  matters  and  thin^ 
cepted  as  are  in  the  said  first  count  mentioned  to  have  been  except^, 
a  certain  reasonable  reward  to  be  therefore  paid  by  the  said  plain 
the  said  defendant ;  and  it  was  then  and  there  the  duty  of  the  said  deft 
ant,  as  such  master  of  the  same  ship,  so  having  the  same  [hemp]  on 
of  the  same  as  aforesaid,  for  the  purpose  last  aforesaid,  by  reason  an* 
respect  thereof,  whensoever  he  should  depart  and  set  sail  firom  [Lon 
aforesaid  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of 
same, for  the  purpose^ of  carrying  and  conveying  the  same  from  [Lon* 
aforesaid,* as  in  that  behalf  aforesaid  ;  and  whilst  he  should  have  the 
[hemp]  on  board  of  the  same  for  that  purpose,  to  have  refrained  and 
borne  irom  committing  or  being  guilty  of  any  voluntary  and  unn 
deviation  or  departure  with  the  same  ship  from  the  direct,  usual,  and 
tomary  way,  course,  and  passage  for  ships  from  [London]  aforesai 
[Dartmouth]  aforesaid,  or  delay  or  hinderance  in  the  same ;  yet  the 
defendant  not  regarding  his  duty  in  this  behalf,  but  contriving  and 
fully  intending  to  injure  and  prejudice  the  said  plaintiffs  in  this 
although  he  the  said  defendant  afterwards,  to  wit,  on  the  same  day 

[  ♦669  ]  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  departed  and  set  'sail  firom 
don]  aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on 
of  the  same,  for  the  purpose  of  carrying  and  conveying  the  same 
that  behalf  aforesaid,  afterwards,  and  before  the  arrival  of  the  same 
at  [Dartmouth]  aforesaid,  and  whilst  he  had  the  same  [hemp]  on 
the  same  for  that  purpose,  to  wit,  on  the  same  day  and  year  aioiresai^ 
Ac.  (venue)  aforesaid,  without  the  knowledge,  and  against  the  vhH 
•    said  plaintiffs,  voluntarily  and  unnecessarily  deviated  and  departed 
the  same  ship,  from  and  out  of  such  usual  and  customary  way, 
and  passage  for  ships  from  [London]  aforesaid  to  [Dartmouth]  afi 
to  wit,  unto  [Portsmouth  aforesaid,  in  the  said  county  of  Hants  afo: 
and  did  then  and  there  voluntarily  and  unnecessarily  tonch  and  stay 
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same  ship  at  [Portsmouth]  aforesaid,  for  another  .long  spcu^  of  time,   AOAmr 
ril,  for  the  space  of  other  [twenty  days]  then  next  following;  and  al-  jS^^SSSL 
jh  the  same  ship,  with  the  same  [hemp]  on  board  of  her  as  aforesaid, 
afterwards  proceed  and  sail  from  thence  towards  [Dartmouth]  afore- 
I,  yet  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same 
[list  aforesaid,  was,  by  reason  of  such  deviation,  departure,  touching,  and 
lying  as  last  aforesaid,  afterwards,  and  before  the  arrival  at  [Dartmouth] 
kid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  Ac.  (venue) 
lid,  exposed  to  and  assailed  by  a  great  storm,  and  a  great  and  heavy 
near  to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then 
there  driven  on  shore,  wrecked,  and  greatly  shattered   and  broken ; 
means  whereof  the  same  [hemp]  of  the  said  plaintiffs  was  then  and 
wetted,  damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the 
l^aintiffs. — And  whereas  also,  afterwards,  to .  wit,  on  the  same  day  ™W 
year  aforesaid,  at,  Ac.  {venue)  afoi*esaid,  the  said  plaintiffs  delivered  ^*""**' 
itMsaid  defendant,  being  then  and  there  the  master  of  a  certain  other 
called  [the  Susannah,]  and  the  said  defendant  then  and .  there,  as 
roaster  of  the  same  ship,  received  from  the  said  piqjntiffs,  on  board 
itiie  said  last-mentioned  ship,  another  large  quantity,  to  wit,  [fifty  other 
of  hemp,]  of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value 
fOAer  [Xt>00,]  to  be  by  the  said  defendant  carried  and  conveyed,  in  the 
ship,  from  (London]  aforesaid  to  [Dartmouth]  aforesaid,  the  act  of 
I,  and  such  other  matters  and  things  excepted,  as  are  in  the  said  first 
It  mentioned  to  have  been  excepted,  for  a  certain  reasonable  reward 
(be  therefore  ^paid  by  the  said  plaintiffs  to  the  said  defendant ;  and  it  p  «ggA  i 
^  then  and  there  the  duty  of  the  said  defendant,  as  such  master  of  the  ^  -' 

ship,  so  having  the  said  [hemp]  on  board  of  the  same  as  aforesaid, 
the  purpose  last  aforesaid,  by  reason,  and  in  respect  thereof,  whenso- 
he  should  depart  and  set  sail  from  [London]  aforesaid  with  the  same 
so  having  the  same  [hemp]  on  board  of  the  samo^  for  the  purpose 
'ing  and  conveying  the  same  as  in  that  behalf  aforesaid,  and  whilst 
lould  have  the  same  [hemp]  on  board  of  the  same,  for  that  purpose, 
Lve  refrained  and  forborne  from  committing  or  being  guilty  of  any 
itary,  intentional,  and  designed  deviation  or  departure  with  the  same 
from  the  direct,  usual,  and  customary  way,  course,  and  passage  for 
from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  without  delay  or 
Lce  in  the  same ;  yet  the  said  defendant,  not  regarding  his  dul|y  in 
behalf,  but  contriving  and  wrongfully  intending  to  injure  and  prejih 
the  said  plaintiffs  in  this  respect,  although  he  the  said  defendant  after- 
b,  to  wit,  on  the^same  day  and  year  aforesaid,  at,  &c.  {venue)  afore* 
departed  and  set  sail  from  [London]  aforesaid,  with  the  same  ship, 
tving  the  same  [hemp]  on  board  of  the  same;  for  the  pui^pose  of  car* 
.and  conveying  the  same  as  in  that  behalf  aforesaid,  afterwards,  and 
the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  and  whilst 
the  same  [hemp]  on  board  of  the  same  for  that  purpose,  to  wit, 
same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the 
rledgo,  and  against  the  will  of  the  said  plaintiffs,  voluntarily,  inten* 
ly,  and  designedly,  deviated  and  departed  with  the  same  ship  from 
out  of  snch  usual  and  customary  way,  course,  and  passage  for  ships 
[London]  aforesaid  to[Dartmouth]  aforesaid,  to  wit,  unto[Port8mouth] 
Id,  in  the  connty  of  Hants  aforesaid,]  and  did  then  and  there  vol- 
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^VfUHIm  nntarily,  intentionallj,  and  designedly,  touch  and  stav  with  the  same 
BT  wATiB.  ^^  (Portsmouth]  aforesaid,  for  a  long  s|>ac.e  of  time,  to  wit,  for  the  ¥fmk 
of  [twenty  days]  then  next  following:,  and  although  the  same  ship, 
the  same  [hemp]  on  board  of  her  as  aforesaid,  did  afterwards  proceed 
sail  from  theuce  towards  [Dartmouth]  aforesaid,  yet  the  same  ship, » 
having  the  same  [hemp]  on  board  of  the  same  as  last  aforesaid,  was,  by 
reason  of  such  deviation,  departure,  touching,  and  staying  as  last  afim* 
said,  afterwards,  and  l>efore  her  arrival  at  [Dartmouth]  aforesaid,  to  wit« 
[  •661  ]  on  the  same  day  and  year  aforesaid,  •at,  &c.  {venve)  aforesaid,  exposed 
to  and  assailed  by  a  great  storm,  and  a  gi*eat  and  heavy  sea,  near  to  a 
certain  part  of  the  said  coast  of  England,  and  was  thereby  then  and  then 
driven  on  shore,  wrecked,  wd  greatly  shattered  and  broken  ;  by  laesaBa 
whereof  the  same  [hemp]  of  the  said  plaintifis  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  pbintift. 
And  whereas,  also,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at,  Ac.  {I'cnve)  aforesaid,  the  said  plaintiffs  delivered  to  the  said  de- 
fendant, l)eing  then  and  there  the  master  of  a  certain  other  ship  called 
Foortk  [the  Susannah,],  and  the  said  defendant  then  and  there,  as  such  roaster  of 
*>'»^  the  same  ship,  received  from  the  said  plaintiffs,  on  board  of  the  said  Ia24- 
mentioned  ship,  another  large  quantity,  to  wit,  [fifty  other  tons  of  hemp.] 
of  the  said  plaintifls,of  great  value,  to  wit,  of  the  value  of  other  [XtJOOj 
to  be  by  the  said  defendant  carried  and  conveyed,  in  the  same  ship,  from 
[London]  aforesaid  to  [Dartmouthl  aforesaid,  the  act  of  God,  and  such 
other  mattei*s  and  things  exceptea,  as  are  in  said  first  count  mentioned 
to  have  l)cen  excci)ted,  for  a  certain  reasonable  rewai*d  to  Ijo  therefore 
paid  by  the  said  plaintiffs  to  the  said  defendant,  and  it  was  then  and  there 
the  duty  of  the  said  defendant,  as  such  master  of  the  same  ship,  so  hav- 
ing the  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  pai-pose 
last  aforesaid,  by  reason  and  in  respect  thereof,  whensoever  he  shodld  de- 
part and  set  sail  from  [London]  with  the  same  ship,  so  having  the  said 
[hemp]  on  board  of  the  same,  for  the  purpose  in  that  l)ehalf  afoi^esaid,  to 
have  proceeded  with  the  same  ship,  so  having  the  same  [hemp]  on  board 
of  the  same  from  [London]  aforesaid,  to  [Dartmouth]  aforesaid,  as  soon  as 
he  should  he  reasonably  able  so  to  do,  the  act  of  God,  and  siich  other 
matters  and  things  excepted,  as  are  above  mentioned  to  have  been  except- 
ed ;  yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf,  hut  con- 
triving and  wrongfully  intending  to  injure  and  prejudice  the  said  plaiutifis 
in  this  respect,  although  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  Ac.  {venve)  aforesaid,  departed  and  set 
sail  from  [London]  aforesaid  with  the  same  ship,  so  having  the  same 

Shemp]  on  board  of  the  same,  for  the  purpose  in  that  behalf  aforesaid, 
id  not  proceed  with  th^  same  ship,  from  [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  as  soon  as  he  was  reasonably  able  so  to  do,  altlioiigh  not 
r  *062  ]  prevented  by  the  acts,  matters,  and  things  excepted  as  *aforesai<f;  or  any 
of  them,  but  on  the  contrary  thereof,  afterwards,  and  before  the  arrival  of 
the  same  ship  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  without  the  knowledge,  and  against 
ttie  will  of  the  said  plaintiffs,  voluntarily  and  designedly  deviated  and  de- 
parted with  the  same  ship  from  and  out  of  the  usual  and  customary  way, 
course,  and  passage  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  to 
wit,  unto  [Portsmouth]  aforesaid,  for  the  purpose  of  there  landing  andde> 
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iNring  dirers  goods,  wares,  and  merchandizes,  which  the  said  defendant    ioATimt 
Ittd,  bdbre  the  sailing  of  the  same  ship  as  aforesaid,  to  wit,  on  the  day.  ^^^^^1™. 
iiid  year  aforesaid,  at,  &c.  [venue]  aforesaid,  without  the  knowledge,  and 
•gainst  the  will  of  the  said  plaintiff,  received  on  board  of  the  same  ship 
^iDbe  carried  and  conveyed  therein  from  [London]  aforesaid  to  [Ports- 
Math]  aforesaid,  and  there  remained  and  continued,  for  the  purpose  of 
kndmg  and  delivering  the  same  goods,  wares,  and  merchandizes  there,  for 
^tlong  space  of  time,  to  wit,  for  the  space  of  [twenty  days]  then  next  fol- 
F  loving;  by  reason  of  which  same  deviation,  departure,  and  remaining  and 
^fontimiing  at  [Portsmouth]  afec^esaid,  the  said  ship  was  delayed  from  pro- 
mding  further  towards  [Dartmouth]  aforesaid  for  a  long  space  of  time, 
to  wit,  for  the  space  of  such  [twenty  days,]  to  wit,  at,  Ac.  (venve')  afore- 
Ud;  and  although  the  same  ship,  with  the  same  [hemp]  on  board  of  the 
iline,  did  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &g. 
]  aforesaid,  proceed  and  sail  from  [Portsmouth]  aforesaid  towards 
artmouth]  aforesaid,  yet  the  same  ship,  with  the  same  [hemp]  on  board 
tiie  same,  by  reason  of  the  said  defendant  not  sailing  and  proceeding 
with  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he 
reasonably  able,  but,  on  the  contrary  thereof  deviating,  departing, 
ehing,  remaining,  continuing,  and  being  delayed,  as  in  that  behalf 
id,  afterwards,  and  before  her  arrival  at  [Dartmouth]  aforesaid,  to 
t,  on  the  same  day  and  year  aforesaid,  at,  Ac,  [venue]  aforesaid,  was 
d  to  and  assailed  by  a  great  storm  and  a  great  and  heavy  sea,  near 
a  certain  part  of  the  coast  of  England,  and  was  thereby  then  and  there 
lYcn  on  shore  and  greatly  wrecked,  shattered,  and  broken  ;  by  means 
reof  the  same  [hemp]  of  the  said  plaintiff  was  then  and  there  wetted, 
aged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs. —  ^  ,^v»o  -i 
whereas  also,  afterwards,  to  wit,  on  the  *same  day  and  year  afore-  *•  -■ 

I,  at,  &c.  [venue]  aforesaid,  the  said  plaintiffs  delivered  to  the  said  de-  ^^^ 
idant,  being  then  and  there  master  of  a  certain  ship  called  [the  Susan-  oonnt 
,]  and  the  said  defendant  then  and  there,  as  such  master  of  the  same 
p,  received  from  the  said  plaintifis,  on  board  the  said  last-mentioned 
,  another  large  quantity^  to  wit,  [fifty  other  ton  of  [hemp]  of  the  said 
intiSb,  of  great  value,  to  wit,  of  the  value  of  other  [£600,]  to  be  by 
defendant  carried  and  conveyed,  in  the  same  ship  from  [London] 
iresaid  to  [Dartmouth]  aforesaid,  for  a  certain  reasonable  reward,  to  be 
fore  paid  by  the  said  plaintiffs  to  the  said  defendant;  jand  it  was 
and  there  tiie  duty  of  the  said  defendant,  as  such  master  of  the 
ship,  so  having  the  said  [hemp]   on  hoard  of  the  same  as  aforesaid, 
tiie  purpose  last  aforesaid,  by  reason  and  in  respect  thereof,  whenso- 
he  should  depart  and  set  sail  from  [London]  aforesaid,  with  the  same 
,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose  in 
behalf  aforesaid,  to  have  proceeded  with  the  same  ship  so  having  the 
e  [hemp]  on  board  the  same,  from  [London]  aforesaid  to  [Dartmouth] 
id  as  soon  as  h^  should  be  reasonably  able  so  to  do ;  yet  the  said 
dant  not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrong- 
J  intending  to  injure  apd  prejudice  the  said  plaintiffs  in  this  respect, 
ough  the  said  defendant  afterwards,  to  wit;  on  the  same  day  and  year 
id,  at,  &c.  (venue)  aforesaid,  departed  and  set  sail  from  [London] 
id,  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the 
e,  for  the  purpose  in. that  behalf  aforesaid,  did  not  proceed  with  the 
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^^^^^^  (lime  fihip  firon  [London]  aforesaid  to  [Dartmoath]  aforesaid,  as  soon  lakl 
n  wAiou  ^^  reasonably  able  so  to  do,  bat,  on  the  contrary  thereof,  afterwards^  aid 
before  the  arrival  of  the  same  ship  at  [Dartmoath}  aforesaid,  to  wit,  oi 
the  same  daj  and  year  aforesaid,  at,  &c.  (venue}  aforesaid,  withovt  Hi 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  rolantarilT  and  de^ 
signedly  deviated  and  departed  with  the  same  ship  from  aad  ont  of  As 
nsnal  and  customary  way,  coarse,  and  passage  from  [London]  aforesod, 
to  [Dartmoath]  aforesaid,  to  wit,  anto  [Portsmouth]  aforesaid,  for  tin 

Srpose  of  there  landing  and  delivering  divers  goods,  wares,  and  merdiaa- 
tes,  which  the  said  defendant  had,  l^fare  the  sailing  of  the  same  slqi 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {vetme)  afore* 
{  *664  ]  eaid,  without  the  knowledge  and  against  the  will  of  the  said  *plaintifii, 
received  on  board  of  the  aune  ship,  to  be  carried  and  oonreyed  tfaeroa 
from  [London]  aforesaid  to  [Portsmouth]  aforesaid,  and  there  remained 
and  continued  for  the  purpose  of  landing  and  delivmng  the  same  good^ 
wares,  and  merchandites  there,  for  a  long  space  of  time,  to  wit,  fyr  the 
space  of  [twenty  days]  then  next  following";  by  reason  of  which  sans 
deviation,  departure,  and  remaining  and  continuing  in  [Portsmouth]  afore- 
said, the  same  ship  was  delayed  from  proceeding  further  towards  [Dart- 
mouth] aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  sock 
i twenty  days,]  to  wit,  at,  Ac.  {veftne)  aforesaid ;  and  although  the  same 
bip,  with  the  sanie  [hemp]  on  board  of  the  same,  did  afterwards,  to  wil, 
on  the  same  day  and  jrear  aforesaid,  at,  Ac.  {venue)  aforesaid,  proceed 
and  sail  from  [Portsmouth]  aforesaid,  towards  [Dartmouth]  aforesaid,  yet 
the  same  ship,  with  the  same  [hemp]  on  board  of  the  same  by  reason  cf 
the  said  defendani  s  uot  sailing  and  proceeding  therewith  from  [London] 
aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he  was  reasonably  able,  bat, 
on  the  contrary  thereof,  deviating,  departing,  touching,  remaining,  con- 
tinuing, and  being  delayed  as  in  that  belialf  aforesaid,  afterwards,  and  be- 
fore her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  was  exposed  to  and  assailed  bj 
a  great  storm,  and  a  great  and  heavy  sea,' near  to  a  certain  part  of  the 
coast  of  England,  and  was  thereby  then  and  there  driven  on  shore  and 
ffreatly  wrecked,  shattered,  and  brok^i;  by  means  whereof  the  saiae 
[hemp]  of  the  said  plaintiffs  was  then  and  thcro  wetted,  damaged,  spmkd, 
sunk  m  the  sea,  and  wholly  lost  to  the  said  plamtifis.  [Add  ageneraleomd 
far  negligence^  like  the  fourth  count f  ante j  C61.]  To  the  damage  of  the 
said  plaintiffs  of  [X600]  and  therefore  they  bring  their  suit,  Ac. 

A|;ai]ift  a  For  that  whereas,  on,  Ac.  at,  Ac.  (venue)  the  said  plaintiff,  at  the  epe- 
«»rtimhj  ^ij  instance  and  request,  of  the  said  defendant,  then  and  there  caused  Is 
ttMlMs df  ^  delivered  to  the  said  defendant  divers  goods  and  merchandises,  to  wit, 
pNods,  uid  Ac.  [here  specify  them  either  according  to  the  exact  dueripiumy  or  as  in 

ugariag 

^JJ^Jj^       <0  (>M  31  the  mwt  tdTiMble  fi>m  of  ao.  As  to  hew  flur  ovmt  Mid  CMtein  (a  paii^ym- 

miOMing    ^Q^  If  ihen  be  reaaon  to  expect  a  plea  in  er)  maj  be  aaed  in  caae»  though  a  cbarter- 

(*^*  abatement,  eee  aate»  661,  note.    6  Moore,  141;  party  entered  into,  ne  ante,  221 ;  8  B.  &  CL 

2ChitRep.l.    It  maj  be  adTlsaUe  to  inaert*  166;  2  M.a  lEL  47,aa  andoBaae«|]flRdt«L 

acoording  to  the  (hot,  a  ooant  atating  defend^  Sea  form  againat  omiara  of  ahi^  fyt  the  aodi- 
«ntato  beowneraof  a  general  ship,  carryini  - -«   •  ,3, 

the  goods  of  all  who  chooe  to  send  tiiem,  eee  6 

Moor^  168;  othorwiae  the  plea  in  abatement  K  k  B.  171,  &  C 
woald  be  anilahle.  aa  hi  8  New  Rip.  866*  4M. 


iSBs  iwra  m^mumt  owowv  wt  hum  lor  uw  aw^ 
genoe  of  their  captain  in  delaying  Toyage,  Ic 
whereby  gooda  were  iignred*  i  Moox«,  416;  t 
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iBMer]  (rf  great  value  to  wit,  of  the  value  of  j6 — ,  of  lawful  money  of  a«uht 
-Iheat  BritaiQ,  to  be  carried  and  conveyed  by  the  said  defendant,  in  and 
%  a  eertain  ship  or  yeseel  of  the  said  defendant,  called,  4&c.  from  [London 
livesaid,  to  [Hull,  in  the  county  of  York,]  and  there,  to  wit,  at  [HuU 
iferesaid,  to  be  delivered  to  the  said  plaintiff  for  certain  freight  and  re* 
Mrdto  the  said  defendant  in  that  behalf  (the  dangers  ^of  the  seas,  the 
Isitg'fl  enemies,  and  the  act  of  Ood  excepted  (/?»),)  and  he  the  said  de- 
IkBdant  then  and  there  took  and  received  the  same,  accordingly,  for  the 
Imposes  aforesaid.  /Lnd  although  tiie  said  ship  or  vessel  afterwards,  to 
•iRt,  on,  Ac.  (n)  safely  arrived  at  [Hull]  aforesaid  and  no  dangers  of  the 
^,  Dor  the  act  of  Ood,  nor  the  king's  enemies  prevented  the  safe  car* 
or  delivery  of  the  said  goods  and  merchandizes  as  aforesaid,  yet  the 
defendants  not  regarding  his  duty  in  that  behalf,  but  contriving  and 
tly  intending,  craftily  and  subtly,  to  deceive  and  defraud  the 
plaintiff  in  this  behalf,  did  not  deliver  the  said  goods  and  merchan* 
to  the  said  plaintiff,  but  so  negligently,  carelessly,  and  improperly 
QCted  himself  in  this  behalf,  that,  for  want  of  due  care  in  the  said  de- 
ant  and  his  servants  in  that  behidf,  the  said  goods  and  merchandizes 
ards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue} 
,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at, 
{vemte)  aforesaid. — And  whereas  also,  on  the  day  and  year  last 
',  at,.&c.  {venue}  the  said  plaintiff,  at  the  like  special  instance 
request  of  the  said  defendant,  then  and  there  delivered  to  the  said  seoond 
odant  divers  other  goods  and  merchandizes  of  the  like  number,  quan*  oonnt 
,  quality,  description  and  value,  as  those  in  the  said  first  count  men- 
ed  of  the  said  plaintiff,  to  be  cftrried  and  conveyed  by  the  said  defend* 

in  and. by  a  certain  other  ship  or  vessel  called  to  [Hull]  afore* 

,  and  there,  to  wit,  at,  Ac.  [Hull]  aforesaid,  to  be  delivered  for  the 

plaintiff  for  certain  freight  and  reward  to  the  said  defendant  in  that 

\  (the  dangera  oi  the  seas,  the  ^king's  enemies,  and  the  act  of  God  [  *665  ] 

pted,)  and  the  said  defendant  then  and  there  took,  accepted,  and*  re- 

fed  the  same  accordingly  for  the  purposes  last  aforesaid ;  and  it  then 

Aere  became  and  was  the  duty  of  the  said  defendant  to  take  due  and 

care  of  the  said  last-mentioned  goods  and  merchandizes,  and  in 

about  the  carriage  and  conveyance  of  the  same,  and  the  delivery 

as  aforesaid,  yet  the  said  defendant  not  regarding  his  duty  in  that 

but  contriving  and  intending  to  injure  the  said  plaintiff,  afterwards, 

wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue}  aforesaid,  took 

litde,  and  such  bad  and  Improper  care  of  the  said  last  mentioned  goods 

merchandizes,  and  in  and  about  the  carriage  and  conveyance  of  the 

and  delivery  thereof  as  aforesaid,  that  the  same  then  and  there,  by 

of  the  bad  and  improper  care  of  the  said  defendant  in  that  l)ehalf, 

not  by  reason  of  any  dangers  of  the  seas,  of  the  king's  enemies,  or 

act  of  God,  became  and  were  wholly  lost  l^o  the  said  plaintiff. — [Ad4i 

al  comU  far  n^liffcneej  ae  in  the  fourth  county  ante^  661 ;  and  a 

in  trover  of  any  ground  for  supposing  defendant  has  been  guilty 

0  conversion.] 

m 

lor  lliat  whereas  the  said  defendant,  before  and  at  the  time  of  the  Against 

the  owner 

<•)  Sxaoune  with  had  let  tlim  »wn«iiti        (a)  Tl»a  dny  ef  arrivil  or  About  it     -         ^^!IL 
•W^Mid  with  tto  bfll  oflading.  wmnon-. 


M5  DXCLARAzioira  nr  casi. 


AOAUff      deliyery  of  the  goods  and  chattels  to  him  as  hereinafter  next  mentioned. 

BY  WAfEB. 


o^HPiffftff    ^^  ^^  owner  of  a  certain  ship  or  vessel  called,  Ac.  to  wit,  at,  Ac.  ( 


nue)  ;  and  whereas  also  the  said  plaintiff,  whilst  the  said  defendant 


toining  such  owner  of  the  said  ship  or  vessel,  to  wit,  on,  Ac.  at  [the  port  of  CoiiEy 
^u^^^  ^  that  part  of  the  imited  kingdom  of  Great  Britain  and  Ireland  calM 
and  doou^  Ireland,]  to  wit,' at,  Ac.  {venue)  aforesaid,  caused  to  be  delivered  to  tM 


ment8  neo-  said  defendant,  and  the. said  defendant  then  and  there  accepted  and 
^^i^    ceived  on  board  the  said  ship  or  vessel  of  and  from  the  said  plainti^ 
tion  of       divers  goods  and  merchandizes,  to  wit,  [one  thousand  boxes  of  candles,] 
Koods,       of  great  value,  to  wit,  of  the  value  of  £ —  to  be  safely  and  securely  car- 
theyroe   ^®^  ^^^  conveyed  therein  by  the  said  defendant,  from  [the  port  of  C-] 
forfittted.     aforesaid,  to  certain  parts  beyond  the  seas,  to  wit,  to  [Kingston,]  in  tlie 
island  of  Jamaica,  and  there,  to  wit,  to  [Kingston]  aforesaid,  to  be  d0» 
livered  to  the  said  plaintiff,  for  certain  reasonable  reward  to  be  themi  | 
fore  paid  to  the  said  defendant  in  that  behalf,  "V^  whereupon  it  then  and  theit 
became  and  was  the  duty  of  the  said  defendant,  as  such  owner  of  Aft. 
said  ship  or  vessel,  safely  and  securely  to  convey  and  deliver  the  ssift: 
[  *666  ]  goods  and  merchandizes  to  the  said  plaintiff,  at  [Kingston]   aforesaid^ 
to  wit,  at,  Ac.  (venue)  aforesaid,  and  to  prepare  and  provide  all  tfaii 
necessary  in  that  behalf,  and,  amongst  other  things,  to  procure  a  cocqi 
or  clearance  from  the  proper  officer  or  officers  of  his  Majesty's  customs 
the  port  of  G.  aforesaid,  certifying  that  the  said  goods  and  merchandu 
were  laden  on  board  the  said  ship  or  vessel,  at  the  port  of  G.  aforesaid^ 
yet  the  said  defendant,  not  regarding  his  duty  as  such  owner  of  the 
ship  or  vessel  as  aforesaid,  in  that  behalf,  did  not  nor  would  safely  and 
curely  carry  and  convey  Uie  said  goods  and  merchandizes  from  the 
of  G.  aforesaid,  to  [Kingston]  aforesaid,  nor  there,  to  wit,  at  [Ean[^ 
aforesaid,  safely  or  securely  deliver  the  said  goods  and  merchandizes 
the  said  plaintiff,  although  he  was  then  and  there  ready  and  willing 
have  received  the  said  goods  and  merchandizes  at  [Kingston}  afoi 
nor  did  the  said  defendant  procure  a  cocquet  or  clearance  from  the  pro] 
officer  of  his  Majesty's  customs  at  [the  port  of  G.]  aforesaid,  cerlifyii 
that  the  said  goods  and  merchandizes  were  laden  on  board  the  said 
or  vessel  at  [the  port  of  C.]  aforesaid,  but  therein  wholly  made  d< 
and  by  and  through  the  mere  carelessness  and  negligence  of  the 
defendant  in  the  premises,  and  by  reason  of  his  not  procuring  a  oooqi 
or  clearance  from  the  proper  officer  of  his  Majesty's  customs  at  [the 
of  G.]  aforesaid,  certifjring  that  the  said  goods  and  merchandizes  ' 
laden  on  board  the  said  ship  or  vessel  at  the  said  last-mentioned  port, 
said  goods  and  merchandizes  being  of  the  value  aforesaid,  were 
wards,  to  wit,  on,  Ac.  aforesaid,  taken  and  seized  as  forfeited  to  our 
lord  the  king,  by  certain  officers  of  our  said  lord  the  king  in  parts  bey< 
the  seas,  at  [Kingston]  aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid, 
thereby  then  and  there  became  and  were  wholly  lost  to  the  said  pli 
texmd       tiff,  to  wit,  at,  Ac.  {venue). — [Second  count  same  as  the  first  as/arasi 
eonnt        asterisk*,  tlien  proceed  as  follows ;] — Whereupon  it  then  and  there 
came  the  duty  of  the  said  defendant,  as  such  owner  of  the  said 
mentioned  ship  or  vessel,  to  procure  the  proper  document  from  the 
per  officer  or  officers  of  his  Majesty's  customs  at  [the  port  of  C.] 
said,  to  authorize  the  exportation  of  the  said  last-mentioned  goods 
merchandizes  from  [the  port  of  G.]  aforesaid  and  the  importatioa 
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of  into  tbe  port  of  [Kingston]   aforesaid ;  yet,  Ac. — [  Same  as  first,    AOAimr 
WigQiive  of  duty. — Tliifd  count,  $ame  as  the  first  to  the  asterisk*.^ —  w^J*" 
llTiiereapoa  it  then  and  •there  became  the  duty  of  the  said  defendant,  as  ^^^^^ 
|iKh  owner  as  last  aforesaid,  safely  and  securely  to  carry  and  convey  the  ooqul 
|«id  last-mentioned  goods  and  merchandizes  as  last  aforesaid,  and  to  d^ 
jJber  the  same  to  the  said  plaintiff,  and  the  said  G.  A.  as  last  aforesaid ; 
art,  4c. — [Conclude  as  ante,  666. — Add  another  count  for  negligence   ^ 
|fMffa%,  like  the  fourth  count,  ante,  661.} 


[Commencement  as  ante,] — For  that  whereas,  by  the  law  and  qps-  ^o^ww 
iom  of  this  realm,  innkeepers,  who  keep  common  inns  for  the  reception,  """ST" 
lodging,  and  entertainment  of  travelers  patting  up  at,  and  abiding  in,  the  Against 
[■me  are  bound  to  keep  the  goods  and  chattels  brought  by  such  travelers  ^^""^-^ 
Mo,  and  being  within  their  respective  inns,  safely,  and  without  any  di-  the^  cf 
llriiuition  or  loss.    And  whereas  the  said  defendant,  before  and  at  the  time  a  box  (o). 
the  loss  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath 
,  and  still  is,  an  innkeeper,  and  as  fiuch  innkeeper,  the  said  defendant 
,for  and  during  all  that  time  kept,  .and  still  doth  keep,  a  certain  com- 
inn  for  the  reception,  lodging,  and  entertainment  of  travelers,  that  is 
say,  a  certain  inn,  commonly  called  or  known  by  the  name  and  sign  of 
towit,  at,  &c.  {venue).    And  whereas  also  the  said  defendant,  so 
such  an  innkeeper,  and  so  keeping  the  said  inn  as  aforesaid,  the  said 
intiff,  [or  if  his  servant,  **  one  E.  F.  the  servant  of  the  said  A.  B."] 
tofore,  to  wit,  on/Ac.  at,  &c.  (venue)  aforesaid,  put  up,  and  was  then 
there  received  into  the  said  itm  as  a  traveler  by  the  said  defendant, 
then  and  there  brought  into  the  said  inn  a  certain  [box]  containing 

goods  and  chattels,  to  wit,  <&c.  [enumerate  *lhe  c/uUtels,  eit/ier  by  [  •668  J 

exact  description,  or  as  in  trover] — of  the  said  plaintiff,  of  great  val- 

,to  wit,  of  the  value  of  £ —  and  which  said  [box]  and  its  contents  Seoond 

id  were  then,  and  from  thence,  until,  and  at  the  time  cf  the  loss  ^^''"^ 

mailer  mentioned  within  the  said  inn,  and  that  the  said  plaintitf,[  or  ^<^e 

E.  F.  the  servant  of  the  said  plaintiff,"]  during  all  that  time  abided 

a  traveler  therein,  to  wit,  at,,  Ac.  {venue)  aforesaid.    Yet  the  said  de- 

t,  so  being  such  innkeeper  as  aforesaid,  not  regarding  his  duty  as 

innkeeper,  did  not  keep  the  said  box  and  its  contents  aforesaid,  so 

ht  into  and  so  being  in  the  said  inn  as  aforesaid,  safely,  and  without 

ution  or  loss,  but  on  the  contrary  thereof,  the  said  defendant  and  his 

ts  so  negligently  and  carelessly  behaved  and  conducted  themselves 

that  behalf,  that  afterwards,  and  whilst  the  said  plaintiff,  or  ^^  the  said 

F.  the  servant  of  the  said  plaintiff,"]  so  abided  in  the  said  inn  as  afore- 

,  to  wit,  on  the  same  day  and  year  aforesaid,  the  said  [box*]  and  its 


.0  Caee  is  the  b^  form  of  action.  As  to 
ifialulity,  &o.  of  an  innkeeper,  see  Bac.  Ab. 
>in.  Dig.  Action  on  Case  for  Negli- 

B.  1,  &c.  and  Pleader,  2  Q;  5  T.  R. 
M  M.  &  &  806;  and  Barn's  Justice,  26th 
>nL  L  101  to  105.    For  the  printed  declar- 

Bgainat  innkeepers,  see  Bast.  £nt  104. 
&t  Ul\  Thomp.  42;  1  Rich.  C  P.  480; 
'  688;  8  Wentw.  I&dtt,  44,  47,  48;  and 


the  anoient  mode  of  declaring,  Bao.  Ab.  luuy 
C.  6.  An  hotel-keeper  is  liable  as  an  innkeep- 
er, but  he  shonld  be  declared  against  as  suen, 
2  Chit.  Bep.  488;  2  B.  &  A.  284.  In  con- 
Ibrmitj  to  the  usual  practice,  I  haTO,  in  the 
above  fbrm^  recited  the  custom.of  the  realm, 
but  this  being  the  common  law,  seems  to  be 
unnecessaxT. — ^Ante,  651,  note»  and  1  Wila. 
281. 
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contents  aforesaid  were  by  and  through  the  mere  carelessness,  ne^gmatf : 
and  default  of  the  said  defendant  and  his  servants  in  that  behalf,  nnig| 
fhllj  and  unjustlj  taken  and  carried  away  bj  some  person  or  persens  U  ; 
the  said  plaintiff,  [or  ^^  to  the  said  plaintiff,  apd  E.  F.  his  said  8erTa]it,"1 
as  yet  unknown,  and  were,  and  still  are  thereby  wholly  lost  to  the  sril 
plaintiff,  to  wit,  at,  Ac.  (venue^  aforesaid. — \Add  a  count  for  negHgean 
g^fieraUy^as  ant€^  661,  fimrtk  count.     Aho  add  a  count  in  tratfer^y\ 
there  be  a  probability  of  supporting'  it  in  evidence,  ante,  658. — 5  Burr,  I 
2825. — ^1  Ventr.  228,  and  conclude  as  ante,  596.] 

A|;ai]ift  For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  com- 

^"^      nijlltting  the  grievance  hereafter  mentioned,  was  an  innkeeper  and  did 
j552iSig     keep  a  common  inn,  for  the  accommodation  of  travelers,  that  is  to  say,  a 
to  lodge      certain  common  inn,  called,  &c. ;  and  whereas,  whilst  the  said  defendant 
^1^^     was  sach  innkeeper,  and  so  kept  the  said  inn  as  aforesaid,  to  wit,  on,  Ac 
2^J^^^  at,  ice.  (venue)  aforesaid,  the  said  plaintiff  then  and  there,  being  a  trard- 
er,  came  and  was  received  by  the  said  defendant  into  the  said  inn,  and 
then  and  there  required  the  said  defendant  to  suffer  and  permit  the  said 
[  *669  ]  plaintiff  to  stay  and  lodge  at  the  said  inn,  for  and  during  the  *nightof  dtt 
same  day,  and  although  the  said  plaintiff  was  then  and  there  ready  and 
willing,  and  then  and  there  offered  to  pay  the  said  defendant  a  reasonaUe 
sum  of  money  for  sueh  lodging,  yet  the  said  defendant  nor  regarding  hfa 
duty  as  such  innkeeper,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  put  him  to  great  trouble  and  ex- 
pense, and  inconvenience,  did  not  nor  would,  at  the  said  time  when  he 
was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  suffer  or  permit 
the  said  plaintiff  to  stay  or  lodge  at  the  said  inn  as  aforesaid,  during  tlie 
time  aforesaid,  but  wiioUy  neglected  and  refused  so  to  do,  whereby  the 
said  plaintiff  was  forced  and  obliged  to  quit  the  said  inn,  and  to  go  and 
travel  in  the  night-time  divers,  to  wit,[fivel  miles,  in  order  to  procure  a 
lodging  elsewhere ;  and  upon  that  occasion  the  said  plaintiff  was  by 
means  of  the  said  several  premises  aforesaid,  put  to  great  trouble,  incon* 
v^ience,  and  expense  of  his  monies,  and  was  and  is  otherwise  gr^Uly  in- 
jured and  damaged,  to  wit,  at,  &c,  (venue)  aforesaid. 


▲oAixtT  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  griev- 

AiTOwriM.  ances  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  plain- 

^^,  tiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  retain- 

nej  for  ed  and  employed  the  said  defendant  as  an  attorney  of  the  court  of  our 

negligent,  gaid  lord^  the  king,  before  the  king  himself,  to  prosecute  and  conduct  a 

%^^  ^  certain  action  of  [trover]  in  the  same  court  by  and  at  the  suit  of  the  said 

cause  to  plaintiff  against  one  E.  F.  for  [taking  away  and  converting  to  his  own  use 

trial  witli-  certain  goods  and  chattels  claimed  by  him  the  said  plaintiff  to  be  his  own 

J^j^]^  proper  goods  and  chattels,]  for  certain  reasonable  fees  and  reward,  to  be 

(g).  therefore  paid  by  the  said  plaintiff  to  the  said  defendant ;  and  the  said  de- 

(p)  See  the  obeeryations,  5  T.  R.  148,  273:  sampsit  or  case;  see  the  fbnns  in  assumpeit, 

8 Rep.  82;  2  Lord  Baym.  909;  Ante,  667;  and  and  the  notes,  ante,  871  to  883,  whkh  wffl  w- 

1  Bom,  J.  26th  ed.  vol.  L  p.  101.  peiaeds  the  neoMitj  of  fuzther  notst  hut, 

(g)  The  plaintiff  may  dthsr  deolare  in  s»- 
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fftdnt  dttn  and  Afere  accepted  and  ent^ed  upon  such  retainer  and  em^  ^ 
ibjineat,  to  wit,  at,  Ac.  {ve$me)  and  thereupon  it  then  and  there  be*  ^'^ 
Ime  and  was  the  duty  of  the  said  defendant  to  proeecnte  and  conduct 
'1t»  said  action  in  a  proper,  skillful,  and  diligent  manner.  Yet  the  said 
dant  not  r^arding  snch  his  duty  or  his  said  retainer  and  employmenti 
eoatriviDg  and  intending  to  injure  and  aggrieve  the  said  plaintiff  in 
behalf,  did  not  nor  would  prosecute  or  ccmduct  the  said  actixm  in  a 
fJRoper,  Willful,  or  diligent  manner,  and  on  the  contrary.thereof  prosecuted 
Hd  conducted  the  same  action  to  trial  in  so  improper,  unskilful,  and  neg* 
Itteot  a  manner  [in  not  having  a  certain  instrument  before  then  prepajv 
|d  hf  the  said  defendant,  and  purporting  to  be  a  sale  and  assignment  of 
said  goods  and  chattels  bj  the  said  E.  F.  to  the  said  plaintiff,  stamp- 
according  to  law,  sc^that  the  same  might  have  been  given  in  evidence 
tk|  8aid«trial  of  the  said  action,]  that  the  said  plaintiff  by  the  said  « 
ect  and  default  of  the  said  defendant  in  that  behalf  was  [faindei^ 
prevented  from  giving  the  same  instrument  in  evidence  upon  the  trial 
the  said  cause,]  and  by  reason  thereof  was  afterwards,  to  wit,  on,  Ac. 
of  nonsuit  or  about  it)  at,  &c.  (v^nne)  aforesaid,  compelled  to  suf* 
hiniself  the  said  plaintiff  to  be  nonsuited  in  the  said  action  whereby 
the  said  plaintiff  was  not  only  hindered  and  prevented  from  recovering 
said  damages  from  the  said  EL  F.  by  reason  of  [his  taking  away  and 
erting  the  said  goods  and  chattels]  as  aforesaid,  but  hath  also  been 
'  and  obliged  to  pay  and  hath  paid  to  the  said  E.  F.  a  large  sum  of 
f ,  to  wit,  the  sum  of  £  100  for  his  costs  and  charges  in  and  about 
defence  of  the  said  iietion,  and  hath  also  paid  to  the  said  defendant 
Ver  large  sum  of  money,  to  wit,  the  sum  of  £100  for  his  costs  and 
for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  at,  Ac. 
)  aforesaid. — [^Add  the  following'  general  count.'] 

id  whereas  also,>before  and  at  the  time  of  the  committing  of  the  oenflnJ 

ice  by  the  said  defendant  hereinafiter  mentioned,  the  said  plaintiff!,  ooont 
le  q)ecial  instance  and  request  of  the  said  defendant,  had  retained  and  ^f^l^L^ 
'>yed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord  the  ^^l^J!|^ 
\j  before  the  king  himself,  [or  if  in  C  P,  instead  of  the  words  <'  be-  w\j  oon- 
the  king  himself,"  say  "  of  the  bench,"],  to  pi*osecnte,  conduct,  and  J^S^  *" 

I,  a  certain  action  in  the  said  court  by  and  at  the  suit  of  the  said      ^^ 
|ttff  against  one  E.  F.  for  the  recovery  of  a  certain  sum  of  money, 
it,  the  sum  of  £-<~  \_state  a  sufficient  sum\  then  alleged  and  claimed 
said  plaintiff  to  be  due  and  owing  to  him  from  the  said  E.  F.  [or 
for  a  debt^  but  for  damages,  say  "  for  the  recovery  of  certain  dar- 
amounting,  to  wit,  to  the  sum  of  £— •"  {state  enough)  ^^  then  and 
alleged  and  claimed  by  the  said  plaintiff  to  have  been  sustained  by 
[by  reason  of  certain  acts  and  wrongs  before  then  done  and  committed 
*ke  said  E.  F.  to  the  said  plaintiff's  damage,"  [for  fees  and  reward  to 
ttid  defendant  in  that  behalf ;  and  the  said  d^endent  then  accepted 
entered  upon  such  retainer  and  employment,  to  wit,  at,  &c.  (v^ntce), 
^thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de* 
It  to  prosecute,  conduct,  and  manage  the  said  action  with  due  and 
care,  skill,  and  diligence.    Yet  tl^  said  defendant  not  regarding 
his  duty  or  his  said  retainer  and  employment,  but  contriving  and  in- 
to injure  and  aggrieve  tba  saidt^WAt^  iu  this  behalf,  did  not  nor 
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would  prosecato  conduct  or  miuiAge  the  said  B/ctioa  with  due  and  prapir 
care,  skill,  and  diligence,  and  on  the  contrary  thereof  proeocuted,  condni^ 
ed,  and  managed  ti^e  said  action  in  such  a  careless,  onskilfnl,  nndne^aii 
improper  manner,  and  with  soch  want  of  dne  and  proper  care,  skilt  ^ 
diligence  in  that  behalf,  that  the  said  action  afterwards,  to  wit,  <»,  Jbk 
(day  of  nonsuit  or  about  U)  to  wit,  at,  Ac.  (venue^  aforesaid,  became  aid 
was  rendered  wholly  abortive  and  of  no  avail,  ana  the  said  plaintiff  Ifaai 
and  there  was  foi^ced  and  obliged  to  be  and  he  then  and  there  was  noa- 
suited  [or  if  a  verdict  found  against  him  or  otherwise^  state  the /ad  shori^ 
ly  accordii^ly]  whereby  the  said  plaintiff  was  and  hath  been  hitherto  not 
only  hindered  and  preventing  from  recovering  his  said  debt  [or  ^'  datnage"] 
from  the  said  E.  F.  bnt  is  likely  to  lose  the  same,  and  also  hath  beei 
forced  and  obliged  to  incur  and  pay,  and  hath  incurred  and  paid,  to  the 
•  said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  [JGIOO]  {siaie  etjoi^i) 
for  his  costs  and  charges  in  and  about  his  defence  to  the  said  actioD,  and 
hath  also  incurred  the  loss  of  and  paid  to  the  said  defendants  another  larp 
sum  of  money,  to  wit,  the  sum  of  [£100]  for  the  said  plaintiff's  oosti 
and  charges  in  and  about  the- prosecuting  and  conducting  the  said  action, 
to  wit,  &c.  {venue)  aforesaid. 

igainit  ^^^  ^^^  whereas,  before  and  at  the  time  of  the  committing  of  the 

ui  attoiv  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit, 
ney,  fbr  qq^  ^^^  f^^y  qJ  retainer  of  defendant  or  about  it)  the  said  plaintiff  had 
hiV^^ffl.  contracted  and  agreed  with  certain  persons,  to  wit,  E.  F.  and  G.  H.  for 
cient  title  the  purchase  from  them  of  certain  tenements  and  premises,  with  the  ap- 
tat«°  ^  purtenances,  situate  in  the  county  of  I —  in  fee  simple,  at  and  for  a  laige 
bought  by  ^^^  o(  money,  to  wit,  Ac.  to  be  therefore  paid  for  the  same,  which  said 
Diaintiff  to  tenements  and  premises,  with  the  appurtenances,  the  said  E.  F.  and  6. 
^°'to  ^'  ^^^^  assumed  to  have  sufficient  power  to  sell  and  convey  to  the  said 
him,  p$r  plaintiff  in  fee  simple,  to  wit,  at,  &c.  And  thereupon  heretofore,  to  wit, 
quod  he  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff, 
rM^ut^  at  the  special  instance  and  request  of  the  said  defendant,  retained  and 
^g^^  employed  the  said  defendant  as  an  attorney,  to  ascertain  the  title  of  the 

said  E.  F.  and  O.  H.  to  the  said  tenements  and  premises,  with  the  appor- 
tenances,  and  to  cause  and  to  procure  an  estate  and  interest  therein,  in  fee 
simple,  to.be  duly  conveyed  by  the  said  E.  F.  and  6.  H.  to  the  said 
plaintiff  for  reasonable  fees  and  reward  to  the  said  defendant  in  that  he- 
naif,  in  a  reasonable  time  then  next  following :  and  the  said  defendant 
then  accepted  and  entered  upon  such  retainer  and  employment,  to  wit, 
at,  Ac.  (venue).  And « thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer,  to 
use  due  endeavors  to  cause  and  procure  a  good  and  sufficient  title  to  the 
fee  simple  of  and  to  the  said  tenements  and  premises,  with  the  appurte- 
nances, to  bo  conveyed  to  the  said  plaintiff  in  a  reasonable  time  &en 
next  following.  And  although  a  reasonable  time  for  the  said  defendant 
causing  and  procuring  a  good  and  sufficient  title  as  aforesaid,  hath  long 
since  elapsed,  to  wit,  at,  &c.  aforesaid,  whereof  the  said  defendant  hath 
always  then  had  notice  ;  yet  the  said  defendant,  not  regarding  such  his  dutj 
or  his  said  retainer  and  employment,  but  contriving  and  intending  to  iiyure, 

(m)  SeetbtftnsMd  aotes,  aato,  a7a 
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IHrievBi  baiBtt,  ftiid  oppress  the  said  plaintiff  in  this  beMf,  did  not  nor  J^^^ 
inwld  use  dtte  endeavors  to  cause  or  procure  a  good  and  sufficient  title  to 
Ae  fee-simple  of  and  in  the  said  tenements  and  premises,  with  the  appur-  . 
piaances,  to  be  conveyed  to  the  said  plaintiff,  within  such  reasonable  time 
lis  aforesaid,  or  at  anj  time  since,  but  hatli  hitherto  wholly  neglected  and 
pfiised  so  to  do ;  and  afterwards^  to  wit,  on,  Jcc.  at,  Jcc.  aforesaid,  wrong- 
0ly  and  injuriously  caused  and  procured  the  said  plaintiff  to  pay  to  the 
[pud  £.  F.  and  O.  H.  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  as 
~  ^  for  the  purchase  money  of  the  said  tenements  and  premises,  with  the 
nances,  without  having,  a  good  and  sufficient  title  to  the  fee-simple 
and  in  the  same,  conveyed  to  the  said  plaint^,  and  by  reason  of  the 
loct  and  improper  conduct  of  the  said  defendant  in  .that  behalf,  the 
id  plaintiff  hath  not  obtained  a  good  or  sufficient  title  to  the  said  tene- 
ts and  premises,  with  the  appurtenances,  in  fee-simple,  and  thereby 
been  hindered  and  prevented  from  selling  and  disposing  thereof ;  and 
said  tenements  and  premises,  with  the  appurtenances,  have  become 
are  of  litde  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue) 
resaid. 

And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  Genw^i 
-^vances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on  ^^^  ^ 
to  wit,  at,  Ac^  {venue)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  ^^/^ 
was  desirous  of  obtaining  from  the  said  plaintiff  a  loan  of  a  certain  for  ncgii- 
of  money,  to  wit,  the  sum  of  [j£1000]  upon  interest,  at  and  after  the  ^^^ 
of  £o  per  cent,  per  annum,  and  then  and  there,  as  a  'security  for  tTng  tiUeT 
rg)aymeut  tbereol,  and  interest  as  aforesaid  to  the  said  plaintiff,  pro- 
~  to  encumber  certain  lands,  .tenements,  and  premises,  situate  in  the 
tt]r  of  I.     And  thereupon  heretofore,  to  wit,  on  the  day  and  year 
dd,  at,  &c,  aforesaid,  the  said  plaintiff,  at  the  special  instance  and 
jnest  of  the  said  defendant,  retained  and  employed  the  said  defendant 
an  attorney  for  fees  and  reward  to  him  in  that  behalf,  to  ascertiin  the 
of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  and  to 
due  and  proper  care  that  the  same  should  be  a  sufficient  security  for 
repayment  of  the  said  sum  of  money  and  interest.     And  the  said  de- 
it  then  and  there  accepted  and  entered  iipon  such  retainer  and  em- 
lent,  to  wit,  at,&c.   {venue).    And. thereupon  it  then  and  there  be* 
and  was  the  duty  of  the  said  defendant  to  use  due  and  proper  care^ 
I,  and  diligence  in  and  about  the  ascertaining  the  title  of  the  said  H. 
the  said  lauds,  tenements,  and  premises,  and  to  take  due  and  pro- 
care  that  the  same  should  be  a  sufficient  security  for  the  repayment 
the  said  sum  of  money  with  interest.    Nevertheless  the  said  plaintiff 
'ict  saitb^  that  the  said*(lefendant,  not  regarding  such  his  duty,  or  his 
retainer  and  employment,*  but  contriving  and  intending  to  injure  and 
rieve  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  duo  and 
care  to  ascertain  the  title  of  the  said  H.  J.  to  the  said  lands, 
bents,  and  premises,  nor  take  duo  and  proper  care  that  the  same 
Id  be  a  sufficient  security  for  the  repayment  of  the  said  sum  of 
lOOO]  and  interest  thereon.     And  the  said  plaintiff  further  saith,  that 
ooafiding  in  the  performance  of  the  said  duty  of  the  said  defendanti 
^nrards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac,  (^venue)  aforesaid, 
lend  and  advance  to  the  said  H.  J.  the  said  sum  of  [XIOOO]  upon  the 
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▲QAiifiT  security  of  certain  lands,  tenements,  and  premises,  in  the  oonnty  aforesaidi 
ATroMin.  ^  ^^^  ^^^  ^  sufficient  security  in  that  behalf;  and  the  said  defendant  tlM 
and  there,  in  pursuance  of  his  said  retainer,  caused  to  be  prepared  and  ex- 
ecuted a  certain  indenture,  and  certain  securities,  relating  to  the  snppoftd 
estate  and  interest  of  the  said  H.  J.  in  the  said  last-mentioned  landsi 
tenements  and  premises,  as  and  for  such  sufficient  security  for  the  repaj- 
ment  of  the  said  sum  of  [£1000]  and  interest  as  aforesaid,  the  sane 
being  then  and  there,  by  reason  of  the  said  defendant's  carelessness, 
unskilfulness,  negligence,*and  improper  conduct  in  the  premises,  a  bad 
and  insufficient  security  for  the  repayment  of  the  said  sum  of  [iSlOOO] 
and  interest  as  aforesaid,  to  wit,  at,  &c.  aforesaid. 


▲oAimT  For  that  whereas  heretofore,  to  wit,  on^  Ac.  at,  Ac.  (venue^  the  satd 
A  BAiurf.  pjjj^intijp^  2^^  tIjQ  special  instance  and  request  of  the  said  defendant,  had 
bi^erem-  ^^^^  ^"^  there  retained  and  employed  the  said  defendant  as  the  broker, 
piojed  to  bailiff,  and  agent  of  the  said  plaintiff,  (the  said  defendant  then  being  t 
distiuin      dirtraiuiug  broker)  to  seize   and   take  divers  goods  and  chattels,  then 

tiff's  tenl    being  in  and  upon  certain  premises  situate  in  the  county  of ,  as  far 

ant,  for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent,  to  wit,  the  sam 
negligence  ^f  [jE42]  then  claimed  by  the  said  plaintiff  to  be  due  and  in  arrear  from 
ing^^he"^  onc  C.  G.  to  the  said  plaintiff,  for  and  in  respect  of  the  said  premises, 
distrea,  with  the  appurtenances,  at  and  for  reward,  to  be  therefore  paid  to  the  said 
ti**^*  defendant  by  the  said  plaintiff,  and  the  said  defendant  had  then  and  there 
were^loet  accepted  suCh  retainer  and  employment ;  and  thereupon  it  then  and  there 
tojpUin.  became  and  was  the  duty  of  the  said  defendant  to  take  due  and  prop^ 
^  care  of  the  said  goods  and  chattels,  whilst  the  same,  after  having  been  so 

iistrained,  sliould  be  in  his  hands  and  possession  under  the  said  distress, 
so  that  the  said  goods  and  chattels  might  be  appraisl^d,  sold,  and  disposed 
of  in  satisfaction  of  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress,  in  due  coui^se  of  law,  if  not  replevied.  And  although  the  said 
defendant,  as  such  broker,  bailiff,  and  agent  of  the  said  plaintiff,  then  and 
there  seized  and  took  the  said  goods  and  chattels  in  and  upon  the  said 
premises,  as  and  for  such  distress  as  aforesaid,  and  then  and  there  had 
the  said  goods  and  chattels  in  his  possession  under  the  said  distress,  and 
therewith  and  thereout,  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress  might  have  been  satisfied,  to  wit,  at,  Ac.  aforesaid  ;  yet  the  said 
defendant  not  regarding  his  duty  in  that  behalf,  but  contriving  and  intend- 
ing, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  chattels,  whilst  the  same  remained  and  were  in  possession  under 
the  said  distress,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
Ac.  (^venue)  aforesaid,  took  so  little  and  such  bad  care  of  the  said  goods 
and  chattels,  that  by  and  through  th^  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  the  said  goods  and 
chattels  were  then  and  there  by  divers  persons,  without  the  knowledge 
and  consent  of  the  said  plaintiff,  wrongfully  removed  and  taken  away 
out  of  and  from  the  said  premises,  and  out  of  the  custody  of  the  said  de- 
fendant, and  became  and  were  secreted  and  wholly  lost  to  the  scud  plain- 
-^  tiff,  and  the  said  plaintiff  thereby  lost  the  benefit  and  advantage  he  odier- 
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wise  might  and  would  have  derivod  and  acquired  from  the  said  distress^and  AOAiiin 
lihesaid  plaintiff  thereby  hath  been,  and  is  therebyhindered  and  prevented  *  ^^^^^ 
iJroiD  recovering  the  said  arrears  of  rent  so  due  and  owing  tcfhim  the  said 
^i^aintiff  from  the  said  C.  G.  and  the  costs  of  the  said  distress,  and  hath  not 
leceived,  and  is  likely  to  lose  the  said  arrears  of  rent,  to  wit,  at,  &c. 
[renue)  aforesaid ; — and  whereas  also  heretofore,  to  wit,  on  the  day  and  S«»nd 
year  aforesaid,  at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  spe-  Jl^Ja^iiy  ' 
.  dal  instance  and  request,  had  then  and  there  retained  and  employed  the  selling  the 
.feud  defendant  for  reward  to  him,  to  make  a  distress  upon  such  goods  and  Ko<xl^ 
chattels  as  the  defendant  might  find  in  certain  other  premises,  for  rent,  to 
wit,  the  sum  of  [JS42,]  then  due  from  the  said  C.  G.  as  tenant  of  such 
premises,  to  the  plaintiff,  the  landlord  thereof,  and  the  said  defendant  had 
tlien  and  there  accepted  such  retainer  and  employment ;  aud  thereupon 
, it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to  sell 
'lad  dispose  of  any  goods  and. chattels  he  might  distrain  as  last  aforesaid, 
^ind  which  by  law  he  might  be  entitled  to  sell  under  the  said  last-men 
^iioned  distress  in- a  careful  and  proper  manner,  and  for  the  best  price  he 
eottld  reasonably  procure  for  the  same,  and  to  render  to  the  said  plaintiff 
t  JQst,  true,  and  reasonable  account  to  the  said  plaintiff  of  the  proceeds 
of  the  said  last-mentioned  goods  and  chattels  on  such  sale  thereof,  under 
ftesaid  last-mentioned  distress,  when  he  the  said  defendant  should  be 
{hereunto  requested  ;  and  the  said  plaintiff  avers,  that  the  said  defendant, 
%7  virtue  of  the  said  last-mentioned  retainer,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &g.  aforesaid,  seize  and  distrain  upon 
iiivers  goods  and  chattels  .then  found  and  being  in  and  upon  the  said  last- 
neDtioned  premises,  for  the  said  last-mentioned  arrears  of  rent,  the  said 
iast-mentioned  goods  and  chattels  then  being  of  great  value,  to  wit,  of 
sofficient  value  to  satisfy  the  said  last-mentioned  arrears  of  rent,  and  the 
"costs  of  the  said  last-mentioned  distress,  and  that,  afterwards,  to  wit,  on, 
ic.  aforesaid,  the  said  defendant  was  legally  entitled  to  sell  the  said  last- 
mentioned  goods  and  chattels  under  the  said  last-mentioned  distress,  to 
^t,  at,  Ac.  (venue}  aforesaid,  and  did  accordingly  then  and  thore  dis- 
pose of  the  same  .for  divers  sums  of  money ;  nevertheless  the  said  de- 
ibndant  not  regarding  his  said  last-mentioned  duty,  but  contriving  and  in- 
tending, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff,  did 
aot  nor  would  on  the  occasion  last  aforesaid  sell  and  dispose  of  the  said 
last-mentioned  goods  and  chattels  in  a  careful  and  proper  manner,  and  for 
"file  best  price  he  might  reasonably  have  procured  for  the  same;  and  there- 
I7  the  said  last-mentioned  goods  and  chattels  then  and  there  fetched 
Widx  less  than  the  amount  of  the  said  las^mentioned  arrears  of  rent,  and 
fte  costs  of  the  said  last-mentioned  distress,  aud  the  said  plaintiff  is  like- 
Ij  to  lose  the  residue  of  such  arrears  of  rent,  to  wit,  at,  &c.   (venue) 
foresaid ;  and  the  said  plaintiff  further  saith,  that  the  said  defendant 
|fcrther  contriving,  as  aforesaid,  hath  not,  although  afterwards,  to  wit,  on 
fte  day  and  year  last  aforesaid,  at,  Ac.  (venue)  aforesaid,  requested  by 
tte  said  plaintiff  so  to  do,  as  yet  rendered  to  him  a  just  and  true,  or 
NasoAable  account  of  the  proceeds  of  the  said  last-mentioned  goods  on 
[the  said  sale  thereof,  but  hath  wholly  neglected  and  refused,  and  still  doth 
^Beglect  and  refuse  so  to  do,  contrary  to  the  said  last-mentioned  duty  of 
tte  said  defendant,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also  ^^ 
^Wtofore,  to  wity  on  the  day  and  year  aforesaid,  at,  &c.  (venne)  afore-  ooont,  te 
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said,  the  said  platntiff,  at  the  like  spedal  iastanoe  and  request  of  the  saii. 
defendant,  had  then  and  there  retained  and  emplofed  the  said  defendaai  ; 
(for  reward  to  him)  as  the  bailiff  and  agent  of  the  said  plaintiff,  to  sete  : 
and  distrain  upon  certain  other  goods  and  chatteb,  then  being  in  aw 
upon  certain  other  premises,  }vith  the  appurtenances,  for  a  certain  othitf  \ 
sum  of  money  to  wit,  the  sum  of  [X42,}  then  due  and  in  arrear  from  tht 
said  C.  O.  to  the  said  plaintiff,  for  rent  of  ibe  said  last-mentioned  pnh 
mises,  and  which  said  last-mentioned  goods  and  chattels  were  then  liaUi. 
to  such  distress,  and  the  s^d  defendant  had  then  and  there  accepted  and 
entered  upon  such  last-mentioned  retainer  and  employment ;  and  there» 
upon  it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
conduct  the  said  last-mentioned  distress  in  a  diligent,  careful,  and  pro- 
per manner ;  and  the  said  plaintiff  avers,  that  the  said  defendant  did  Uiea 
and  there,  under  and  by  virtue  of  the  said  last-mentioned  retainer  and  i 
employment,  seize  and  distrain  divers  goods  and  chattels,  then  being  in 
and  upon  the  said  last-mentioned  premises,  for  the  s^d  lastrmentioned ' 
arrears  of  rent,  and  then  and  there,  as  such  bailiff  and  agent  of  the  said 
plaintiff,  had  the  conduct  of  the  said  last-mentioned  distress ;  neverth^ 
less  the  said  defendant  not  regarding  his  said  last-maitioned  duty,  hot 
contrinng  and  intending  craftily  and  subtly,  to  deceive  and  defraud  thd 
said  plaintiff  in  this  behalf,  then  and  there  conducted  the  said  last-m^ 
tioned  distress  in  so  careless,  negligent,  and  improper  manner,  that  br  ^ 
reason  of  the  carelessness,  negligence,  and  improper  conduct,  and  brea<^j 
of  duty  of  the  said  defendant  in  that  behalf,  the  benefit  of  the  s^d  las^jj 
mentioned  distress  became  and  was  wholly  lost  to-  the  said  plaintiff, 
the  said  last-mentioned  distress  became  ineffectual  and  inoperative, 
the  said  last-meotioned  arrears  of  rent,  and  the  said  co$ts  of  the  said  lask».! 
mentioned  distress,  were  not  satisfied  by  means  of  the  said  last-mentionejtj 
distress,  as  they  otherwise  might  and  would  have  been,  and  the  said  plaio-: 
tiff  is  likely  to  lose  the  said  last-mentioned  arrears  of  rent,  to  wit,  at,  &i^. 
{venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on  the  day  anA' 
oount,  for   year  aforesaid,  at,  &c.  (^venue)  aforesaid,  the  said  plaintiff,  at  the  like  spc^^ 
?^.*^      cial  instance  and  request  of  the  said  defendant,  had  then  and  there  retaiih*] 
^^'     ed  and  employed  the  said  defendant  (for  reward  to  him)  as  the  bailiff 
agent  of  the  said  plaintiff,  to  make  a  distress  for  other  rent,  to  wit,  [X< 
then  due  from  the  said  C.  G.  to  the  said  plaintiff,  in  respect  of 
other  premises,  and  the  said  defendant  had  then  and  there  accepted 
entered  upon  such  last-mentioned  retainer  and  employment,  and  it  thi 
and  there  became  and  was  the  duty  of  the  said  defendant  to  use  due 
proper  care  and  diligence  in  and  about  the  making  of  the  said  distress 
aforesaid  ;  and  the  said  plaintiff  avers,  that  under  the  said  last-mention< 
retainer  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &q.  (yenue^  aforesaid,  entered  upon  the  said  laslnmentii 
ed  premises  to  make   tne   said   last-mentioned  distress,  and  alth< 
there  then  and  there  were  on  the  said  last-mentioned  premises  divers 
and  chattels  which  were  liable  to  be  seized  and  distrained  by  tlie  sai< 
fendant,  and  which  he  might  have  distrained  for  the  said  last-menti< 
arrears  of  rent  cm  the  occasion  last  aforesaid,  whereof  the  said  dcfcn< 
then  and  there  had  notice,  and  although  it  then  and  there  was  tlic  di 
of  the  said  defendant  to  seize  the  said  last-mentioned  goods  and  chal 
WoAi^^  ik^  said  last-mei^tioned  distress,  yet  the  said  defend^t  not  rc( 


Fourth 


FOR  TOBTS  TO  PERSOKAL  PROPERtT. 


669/ 


kg  Ms  duty  in  that  behalf,  but  contriving  and  intending  to  deceive  and  ^«Ai«« 
Ijgnre  the  said  plaintiff,  then  and  there  wrongfully  and  n^ljgeiitly  omit-  '*'  ■^"■' 
M  to  seize  and  distrain  the  said  last-mentioned  goods  and  chattels  under    .  ^ 
tte  said  last-mentioned  distress,  and  wrongfully  and  negligently  seized 
oAer  goods  and  chattels,  evidently  of  insufficient  value  to  satisfy  the  said 
iKt-mentioned  arrears  of  rent,  and  the  expenses  of  the  said  last-mention- 
ti  distress,  whereby  the  said  plaintiff  lost  the  benefit  he  might  and  other- 
wise would  hare  deVived  from  the  said  histrmentioned  distress,  and  the 
(reater  part  of  the  said  last-mentioned  arrears*  of  rent  is  still  unsatisfied 
h  the  said  plaintiff,  and  he  is  likely  to  lose  the  same,  to  wit,  at,  ka. 
(vemie}  aforesaid. 


[Cdrnmencement  as  ante,  596.] — For  that  whereas  heretofore,  to  wit,  aoaimst 
CB,  4c.  at,  Ac.  (yettue)  the  said  plaintiff,  at  the  special  instance  and  re-   »^i»'»» 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant,  ^^^ 
certam  goods  and  chattels,  to  wit,  Ac.  [specify  them  according  to  their  Apiinst » 
exact  description,  or  as  in  trover]  of  the  said  plaintiff,  of  great  value,  to  ^^®® 
wit,  of  the  value  of  £ —  to  be  by  the  said  defendant,  *[Aere  state  shortly  ^Jt^out 
^jmrpose  for  which  the  goods  were  delivered,  as  thus,  mutatis  mutandis,  reward, 
iafely  and  securely  loaded  on  board  a  certain  ship  or  vessel  at,  &c.  for  ^^  ncgU- 
fte  said  plaintiff,  [for  reasonable  reward  (ft)  to  the  said  defendant  in  that*  ^^ 
khalf,  and  the  said  defendant  then  and  there  had  and  received  the  said  particulftr 
foods  and  chattels  for  the  purpose  aforesaid. — Yet  the  said  defendant  not  pujpow  of 
il^rding  his  duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  ^x^"*^* 
ibresaid,  at,  Ac.  (venue)  aforesaid,  by  himself  and  his  servants  in  that  r  ♦670  J 
hihalf,  conducted  himself  so  carelessly,  negligently,  and  improperly,  in 
sad  about  the  [loading  of  the  said  goods  and  chattels  on  board  the 
•id  ship  or  vessel,]   that  by  and   through   the  mere   negligence   and 
toproper  conduct  of  the  said  defendant  and  his  servants  in  that  behalf, 
ttc  said  goods  and   chattels  then  and  there  became  and  wore  greatly 
Jttken,  damaged,  and  destroyed,  and  wholly  lost  to  the  said  plaintiff, 
Jj  wit,  at,  &c.  {venue)  aforesaid. — Add  the  general  count  for  negligence, 
,  671. — It  is  advisable  in  general  ogaiTist  a  bailee  to  add  a  count, 
ing  that  the  defendant  ^^had  the  loading  of  the  hogshead,  SfC,  or  the 
'armance  of  the  matter  which  it  was  his  duty  to  perform,  which  count 
be  framed  as  in  Govett  v.  Radnidge-,  8  East,  62  ;  and  if  there  be 
evidence  of  a  conversion,  a  count,  in  trover  should  be  added,  and  con- 
as  ante,  596.] 


(<)  See  Ae  uM  of  deolAring  in  esse  inatead 
(pBl,  ante,  661 ;  as  to  the  difibrent  d&- 
of  baQoea,  ante,  838»  and  the  aeverol 
8S4  to  84*2,  whleli  may  be  readily  altered 
declaration  in  case.  See  other  printed 
ante,  651:  8  Wentw.  Index,  22;  Morg. 
426, 44&  Case  should  be  taken  not  to 
the  count  in  such  a  way  as  to  make  it  in 
k,  and  then  adding  ft  eoont  in  case  or 
(cr,  fi>r  that  would  constitute  a  misjoinder, 
in  a  deelaration  in  case^  one  count  stated 
itiff,  at  request  of  defendant,  hod 
to  be  deti^eKd  to  him  certain  boars. 


pigs,  &o.  to  be  taken  care  of  by  defendant  fer 
plaintiff,  for  reward  to  him,  defendant  in  con- 
sideration thereof,  undertook  and  agreed  witli 
the  said  plaintiff  to  ti^e  cars  of  the  boars,  &.O. 
and  re-deliver  the  same  on  request  Held,  on 
motion  in  arrest  of  judgment,  that  this  was  a 
count  in  assumpsit,  and  could  not  be  joined 
with  counts  in  case.   6  B.  &  C.  268. 

(6)  If  no  rewaid  were  to  be  paid,  this  should 
be  omitted,  Coggs  v.  Barnard,  2  Ld.  Raym. 
^9;  1  Hen.  Bla.  158;  5  T.  R.  143; -ante, 844, 
as  to  mandatum  being  the  second  description 
of  bailment 
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AOAimr        Pqi.  that  whereas  herctoforo,  to  wit,  on,  Ac.  at,  Ac.  {venue)  the  sud 
utoSL   pl&intiff,  at  .the  special  instance  and  request  of  the  said  defendant,  had 
Mxu      caused  to  be  delivered  to  the  said  defendant,  diyers  goods  and  chattels,  to 
Agftinit »    wit,  [a  certain  chair,  and  the  dressing  and  furniture  belonging  to  the  same,] 
^*ti»         ^^  ^^^  *^'^  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawM 
Kwii^,      money  of  Great  Britain,. to  be  taken  care  of  and  safely  and  securely  kqA 
for  not       by  the  said  defendant  for  the  said  plaintiff,  and  to  be  re-deliverod  by  the 
^^"^8       8aid  defendant  to  the  said  plaintiff,  when  the  said  defendant  should  be 
^ods,  and  thereunto  afterwards  i*equested  ;  and  the  said  defendant  then  and  there 
r^^eUTer-  had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
ing  on  r^   ^j^^  j^  thereupon  then  and  there  became  and  was  the  duty  of  the  said 
quest  (c).  ^jgfj^jjmt  to  take  due  and  proper  care  of  the  said  goods  and  chattels,  and 
[  *671  ]  safely  and  ^securely  keep, the  same  for  the  said  plaintiff,  and  to  re-deliver 
the  same  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there- 
unto aflerwards  requested.     And  although  the  said  defendant  was  afte^ 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (venue^  aforesaid, 
requested  by  the  said  plaintiff  to  re-deliver  the  said  goods  and  chattels  \o 
the  said  plaintiff,  yet  the  said  defendant,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take 
due  and  proper  care  of  the  said  goods  and  chattels,  or  safely  or  securely 
keep  the  same,  or  any  part  thereof,  for  the  said  plaintiff,  nor  did  nor 
would,,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  re-deliver  the  same  to  the  said  plaintiff,  but  on  the  contrary 
thereof,  the  said  defendaut  so  carelessly  behaved  and  conducted  himseU' 
with  respect  to  the  said  goods  and  chattels,  and  took  so  little  and  sudi 
bad  care  thereof,  that  by  and  through  the  carelessness,  negligence  and 
improper  conduct  of  the  said  defendant,  the  said  goods  and  chattels  be- 
ing of  the  value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  Ac. 
Second       {venue)  aforesaid. — And  whereas  also,  heretofore,  to  wit,  on  the  day  and 
^t  ui?*^    your  aforesaid,  at,  Ac.  {venue)  aforesaid,  the  said  defendant,  at  his  special 
ctrc  of"*  instance  and  request,  had  the  care  of  certain  other  goods  and  chattels,  to 
genenoij    wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  description, 
.  and  value,  as  those  in  the  said  first  count  mentioned,  of  the  said  plaintiff; 
and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant, whilst  he  so  had  the  care  of  the  said  goods  and  chattels,  to  take 
due  and  proper  care  thereof.  ■  Yet  the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would  whilst  he  so  had  the  care  of  the 
said  last-mentioned  goods  and  chattels,  take  due  and  proper  care  of  the 
same,  but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  last-mentioned 
goods  and  ehattcls  become  and  were  greatly  damaged  and  injured,,  and 
wholly  lost  to  the  said  plaintiff,  to  wit,  at  Ac.  (venue)  aforesaid.     [  J%ird 
count  in  trover,'] 


.  ^         For  that  whereas  heretofore,  to  wit,  on.  Ac.  at,  Ac.  (venue)  the 
tiirbaUeo    plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  deliver- 

of  aleue, 
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id  to  the  said  defendant  a  certain  indenture  of  lease  of  certain  premises,   -^oaihot 

•^th  the  appurtenances,  ♦situate  in  the  countj  of of  great  value,  to   *^'"'' 

tit,  of  the  value  of  £ —  to  be  taken  care  of,  and  safely  and  securely 

pspi  by  the  said  defendant  for  the  said  plaintiff,  and  to  be  re-delivered  by     

:|ie  said  defendant  to  the  said  plaintiff,  when  he  the  said  defendant  should  ?^  P»^»- 
|e  therunto  afterwards    requested.     And  the  said  defendant   then  and  ^^^{^ 
iiere  had  and  received  the  said  lease,  for  the  purpose  aforesaid.     Yet  the  piaintuf 
laid  defendant,  not  regarding  his  duty  in  that  behalf,  afterwards,  to  wit,  on  ^  <^^^f^ 
ike  day  and  year  aforesaid,  at,  &c.  {venue)  fraudulently  and  unlawfully  ^Jdmol 

fwned  and  delivered  the  said  lease  to  a  certain  person,  to  wit,  to  one  I.  n^. 
as  a  pledge  and  security  for  the  payment  of  a  large  sum  of  money, 

*  wit,  tne  sum  of  £ —  to  the  said  I.  B.  by  the  said  defendant*;  and  the 
4iid  plaintiff,  by  means  of  such  fraudulent  and  improper  conduct  of  the 

*  "*  defendant,  and  in  order  to  procure  a  return  of  the  said  lease,  after- 
,  to  wit,  on,  &c.  at,  Ac.  (^venue)  was  forced  and  obliged  to,  and  did 

nmence  and  prosecute  a  certain  suit  in  the  Court'  of  Exchequer  of  our 

*d  lord  the  king,  at  Westminster,  in  the  county  of  Middlesex,  against 

said  I.  B.  and  against  certain  other  persons,  to  wit,  &c.  and  such  pro- 

'ings  where  thereupon  had,  in  order  to  regain  the  possession  of  the  said 

5,  that  he  the  said  plaintiff  was  forced  and  obliged  to,  and  did  neces- 

y  lay  out  and  expend  divers  large  sums  of  money,  amounting  in  the 

1e  to  the  sum  of  £ —  in  and  about  the  costs  and  expenses  of  the  suit, 

the  procuring  the  said  lease  to  be  delivered  to  him  as  aforesaid,  to 

at,  Ac.    {venue)  afoi'esaid. — [Second  count  in  trover^  staling'  the 

d  of  conversion  to  be  by  pledgin^^  Sfc,  and  the  obliffoiion  of  ex- 

ing  large  sums  of  money. —  Thir4  count  in  trover  generally.'] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  commit-  A^net  a 
the  grievances  hereinafter  next  mentioned,  was  a  miller,  to  wit,  at,  ^^*  ^ 
(^enue)  and  thereupon  heretofore,  to  wit;  on,  &c.  at,  £c.  aforesaid,  com  sent 
said  plaintiff  caused  to  be  delivered  to  the  said  defendant  a  large  J*»™  ^  be 

itity,  to  wit, loads,  containing  respectively  a  large  quantity,  to  ^IiJh^ther 

[four  measures  of  wheat]  of  the  said  plaintiff,  of  great  value,  to  wit,  oorn  of  in. 
the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  be  ground  by  fenof 
said  defendant,  as  such  miller  as  aforesaid,  for  the  said  plaintiff,  for  ^'*^*y* 
kin  reasonable  ^ward  to  be  therefore  paid  by  the  said  plaintiff,  to  the' 
defendant ;  and  although  the  said  defendant  then  and  there  accepted 
received  the  said  wheat  of  and  from  the  said  plaintiff  for  the  said 
)se  as  aforesaid,  yet  the  said  defendant,  not  regarding  his  duty  in  that 
lalf,  but  contriving  and  falsely  and  fraudulently  intending  to  injure  the 
plaintiff,  aft;erwards,  to  wit,  on  the  day  and  year  aforesaid,' at,  Ac. 
xue)  aforesaid,  wrongfully  and  injuriously  converted  and  disposed  of  a 
It  part,  to  wit,  [five  loads]  of  the  said  wheat,  of  great  value,  to  wit 
the  value  of  £ —  to  his  own  use,  and  also  then  and  there  falsely,  do- 
itfully,  wrongfully,  and  injuriously,  mixed  with  the  residue  of  the  said 
it  of  the  said  plaintiff,  divers  large  quantities  of  other  wheat,  of  bad,  • 
itty,  and  inferior  quality  to  the  said  wheat  of  the  said  plaintiff,  and 
id  and  procured  the  said  wheat,  so  mixed  as  aforesaid,  to  be  ground 
Jther,  by  means  whereof  the  said  plaintiff  was  not  only  deprived  and 
luded  of  the  said  wheat  which  the  said  defendant  so  converted  and  dis- 
of  to  his  own  use  as  aforesaid,  but  also  by  means  of  the  premises, 
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th^  residue  of  the  said  wheat  of  the  said  plaintiff  then  and  there  becao; 
and  was  greatly  spoiled  and  lessened  in  value,  and  rendered  of  little  urn 
ai\d  value  to  the  said  plaintiff,  to  wit,  at,  &c,  {venue)  aforesaid.    Am 
whereas  aliso,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  kL 
(venue)  the  said  plaintiff,  at  the  special  instance  and  request  of  the  sa^: 
defendant,  caused  to  be  delivered  to  the  said  defendant  a  certain  otluft . 
large  quantity  to  wit,  [ten  loads]  of  other  wheat  of  the  said  plaintiff,  €1 
great  value,  to  wit,  of  the  value  of  £ —  to  be  ground  by  the  said  defeajr 
ant  for  the  said  plaintiff.     Yet  the  said  defendant,  not  regarding  his  du^ 
in  that  behalf,  but  contriving  and  falsely  and  fraudulently  intending  to  ilk 
jure  and  damnify  the  said  plaiAtiff,  afterwards,  to  wit,  on  the  day  andjeiri! 
aforesaid,  at,  &c\  (i;6?»tie)  wrongfully  and  in juriously  converted  anddispoair 
ed  of  a  great  part,  to  wit,  [five  loads]  of  the  said  last-mentioned  whei^. 
the  same  being  of  great  value,  to  wit,  of  the  value  of  the  £ —  to  his  (yf| 
use,  and  also  then  and  there  wrongfully  and  injuriously  caused  and 
cured  to  be  mixed  with  the  residue  of  the  said  last-mentioned  wheat, 
vers  large  quantities  of  wheat  of  an  inferior  quality  to  the  s^d  last-i 
U<Hied  wheat  of  (he  said  plaintiff,  by  means  whereof,  the  said  pi 
was  not  only  deprived  and  defrauded  of  the  said  last-mentioned  wh 
which  the  said  defendant  so  converted  and  disposed  of  to  }ns  own  use 
aforesaid,  but  also,  by  means  of  the  premises,  ^e  residue  of  the  said 
[  *673  ]  mentioned  wheat  of  the  said  plaintiff,  became  *and  was  greatly  spoi 
and  lessened  in  value,  and  rendered  of  little  use  or  value  to  the  said  pi 
tiff,  to  wit,  at,  (fee.  {venue)  aforesaid — [  I7iird  count  in  trover.'} 
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plaiiitiff 

could  net 
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For  that  whereas  the  said  plaintiff  heretofore,  aud  before  and  at 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  was  If 
fully  possessed  of  and  entitled  unto  a  certain  bill  of  exchange, 
date,  &c.  and  drawn  by  one  E.  M.  upon  and  accepted  by  the  said 
fendant,  and  whereby  the  said  E.  M.  then  and  there  required  the  said 
fendant,  three  months  after  date  thereof,  to  pay  to  the   order  of 
the  said  E.  M.  the  sum  of  £ —  and  the  said  defendant  then  and  th^ 
accepted  the  said  bill  of  exchange,  and  which  said  bill  of  exchange 
been  duly  indorsed  and  delivered  by  the  said  E.  M.  to  the  said  plaini 
and  the  said  plaintiff,  by  reason  thereof  became  and  was  lawfully  entil 
to  receive  the  money  in  the  said  bill  of  exchanee  specified,  when  the 
should  become  due  and  payable,  according  to  &e  ten^r  and  effect 
of;  and  whereas  also,  afterwards,  and  after  the  said  bill  of  exchange 
so  accepted  by  the  said  defendant,  and  indorsed  to  the  said  plaintil 
aforesaid,  and  before  the  same  became  due  and  payable,  according  to 
tenor  and  effect  thereof,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  the 
plaintiff  applied  to  and  was  then  treating  and  about  to  agree  with  one! 
B[.  for  the  discounting  of  the  same  bill  of  exchange  by  the  said  G.  H.^ 
the  said  plaintiff;  and  thereupon,  previous  to  the  agreement  for  du 
ing  the  said  bill  of  exchange  bein^  entered  into  and  finally  conclu^ 
the  said  plaintiff  suffered  and. permitted  the  said  Q.  H.  to  take  tiie  i 
bill  of  exchange,  in  order  that  the  said  G.  H.  might  m^}ce  inquiries' 
and  concerning  the  same ;  and  the  said  plaintiff  further  saith,  that  j 
said  defendant,  whilst  the  said*G.  H.  so  had  the  said  bill  of  exchanj 
his  possession  and  custody  for  the  purpose  aforesaid,  to  wit,  on, 
Ao.  (vemte)  aforesaidt  contriving  and  intending  to  ii^ure  the  said  ~ 
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lid  to  binder  and  prevent  the  said  plaintiff  from  getting  the  said  bill  of  j^<^^t 

ttehange  disooauted,  oir  otherwise  tranrferring  tfae  same,  wrongfully  and 

imjosdy,  and  without  any  reasoiial>le  cause  whatever,  and  without  the  li- 

lense  or  consent,  and  against  the  will  of  the  said  plaintiff,  defaced,  erased, 

ind  canc^ed  his  said  acceptance  of  the  said  bill  of  exchange ;  by  means 

thereof  the  said  bill  of  exchange  became  and'  was  of  much  less  value 

tint  it  otherwise  would  have  been  to  the  said  plaintiff, 'and  the  said  plain- 

Sf  hath  *1hence  hitherto  been  wholly  unable  to  get  discounted,  or  other-  [  *674'' 

knae  to  transfer,  the  said  bill  of  exdiange,  and  the  same  hath  become  and 

fa  of  no  use  o(r  value  to  the  said  plaint^,  and  the  said  plaintiff  hath  been 

M  is,  by  means  of  the  premises,  otherwise  greatly  injured,  to  wit,  at,  Ac. 

f  venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  en,  &c.  at,  &c.  Second 
mme)  the  said  plaintiff  was  lawfully  entitled  to  receive,  when  due,  the  ^^^*'-^j^ 
l^jment  of  a  certadn  sum  of  money,  to  wit,  the  sum  of  £ —  payable  by  J^  *^^ 
itrtue  of  a  certain  other  bill  of  exchange,  then  indorsed  to  the  said  plain- 
iir,  and  accepted  by  the  said  defendant.     Tet  the  said  defendant,  contri- 
g  to  injure  the  said  plaintiff,  afterwards,  and  before  the  said  last-men- 
ned  bill  of  exchange  became  due  ttnd  payable,  and  whilst  the  said 
intiff  was  entitled  to  the  said  lastrmentioned  bill  of  exchangee,  to  wit, 
,  4c.  at,  Ac.  (venue^  aforesaid,  wrongfully,  and  injuriously,  and  without 
s  license  or  consent  of  the  said  plaintiff,  cancelled  and  erased  the  ac- 
Jiaptance  by  the  said  defendant,  before  then  made  on  the  said  last-men- 
[<oned  bill  of  exchange,  by  moans  whereof  the  said  plaintiff  hath  been 
vented  and  is  unable  to  negotiate  the  said  last-mentioned  bill  of  ex- 
ge,  and  the  same  hath  become  and'is  of  little  or  no  talue  to  the  said 
intiff,  to  wit,  at,  &c.  (venue)  afo^^esaid. — [Add  a  count  in  trover  for 

m.] 

9 
_  t 

For  that  whereas  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {venue")  it  was  agreed  For  tak- 
een  the  said  plaintiff  and  the  said  defendant,  that  the  said  defendant  J^^^Je^- 
>nld  lend  unto  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  ing,  be  " 
£ —  of  lawful  money  of  Great  firitain,  to  be  returned  when  the  said  fow  de- 
intiff  should  be  thereunto  requested  ;  and  that  a  certain  [cow  with  calf,  !J™^t 
I  a  certain  yearling  calf,]  of  great  value,  to  wit,  of  the  value  of,  Ac.  a  ww    * 
the  said  plaintiff,  should  be  a  security  to  the  said  defendant  for  the  ▼lucii  ^^ 
yment  of  the  said  sum  of  money,  when  the  said  defendant  should  re^  ^^ed^" 
e  the  same,  but  that  the  said  [cow  with  calf,  and  the  said  yearling  with  the 
',]  should  remain  in  the  possession  of  the  said  plaintiff  until  such  de-  defendant 
and  that  after  such  default  the  said  defendant  should  have  power  Jf  *  ^^" 
authority  to  take  away,  froln  the  possession  of  the  said  plaintiff,  and  the  pay- 
dispose  of  the  [said  cow  with  calf,  and  yearling  calf ;]  and  the  said  mcnt  by 
Sntiff  farther  saith,  that  afterwards,  to  wit,  on  the  day  and  year  afore-  J^gu^^of'^ 
d,  at,  Ac.  (venue),  the  said  defendant  lent  and  advanced  the  said  sum  of  money  on 
-  to  the  said  plaintiff,  on  the  terms  aforesaid  ;  and  that  afterwards,  a  future 
wit,  on,  Ac.  at,  Ac.  ^(yenue)  the  said  defendant  did  give  notice  to  the  r* J'/^yc  i 

plaintiff  to  repay  the  said  sum  of  £ —  on  or  before  the day  ^  •' 

■ — ,  Ac. ;  'yet  the  said  defendant,  contriving  and  intending  to  injure 

said  plaintiff  in  this  behalf,  before  ijie  said day  of ,  Ac 

time  so  appointed  by  the  said  defendant  for  the  repayment  of  the  said 
of  money,  to  wit,  on,  Ac.  at,  Ac.  (venue)  did  wrongfully  and  unjust- 
take  and  drive  away  the  said  [yearling  calf,  and  cow  with  her  calf,] 
Vol.  n.  67 
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AOAZRBT    itiid  ff  om  and  out  of  the  possession  of  the  said  plaintiff,  and  did  sell  ai4 
sAiLsn  n  ^jgpQg^  Qf  ijjjg  gg^m^  fQj.  certain  small  sums  of  money,  and  converted  aoA. 
disposed  thereof  to  his  own  nse,  although  the  said  plaintiff,  aftenirard% 

and  before  the  said  * day  of to  wit,  on,  ^e.  at,  Ac*  {venueil 

aforesaid,  was  ready  and  willing,  and  then  and  there  tendered  and  offemi 
to  pay  to  the  said  defendant  the  said  sum  of  £ —  whereby  the  said  pla]» 
tiff  hath  been  and  Is  greatly  injured,  to  wit,  at,  Ac.  {venue)  aforesaid.-** 
And  whereas  also,  at  the  time  (tf'the  committkiiif  the  grievances  hereof 
after  next  mentioned,  it  had  been  agreed  between  the  said  plaintiff  anij 
defendant,  that  a  certain  [cow  with  ctdf,  and  a  certain  yearling  calf,]  shooUl  j 
stand  as  a  security  to  the  said  defendant  for  the  payment  to  him  by  thf  j 
said  plaintiff  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  wb^aj 
he  the  said  defendant  should  require  payment  of  the  same,  to  wit,  at,  ( 
mie)  aforesaid.     Tet  the  said  defendant,  contriving  and  intending  to 
jure  the  said,  plaintiff  in  this  behalf,  before  the  time  appointed  by  the 
defendant  for  the  payment  by  the  said  plaintiff  of  the  said  last-mentio: 
sum  of  £ —  had  elapsed,  to  wit,  on,  Ac.  at,  Ac.  {venue)  aforesaid, 
and  disposed  of  the  said  [cow  with  calf,  and  the  said  yearling  calf,] 
converted  and  disposed  thereof  to  his  own  use,  whereby  the  said  p^ 
hath  been  and  is  greatly  injured,  to  wit,  at,  Ac.  (venue)  aforesaid. — . 
whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (v 
at  the  special  instance  and  request  of  the  said  plaintiff,  caused  to  be 
livered  to  the  said  plaintiff  a  certain  [cow,  Ac.]  of  the  said  plaintiff,  ofg 
•     value,  to  wit,  of  the  value  of  £ —  to  be  by  the  said  defendant  kept  as 
security  for  a  certain  sum  of  monfey,  to  wit,  the  sum  of  £ —  of  like  lai 
ful  money,  to  be  paid  by  the  said  plaintiff  to  the  said  defendant ;  and 
though  the  said  defendant  then  and  there  received  the  said  [cow,  Ac] 
the  purpose  aforesaid,  yet  the  said  defendant  not  regarding  his  duty 
that  behalf,  afterwards,  to  wit,  on,  Ac.  at,  Ac.  {venue)  without  the  U 
{  *676  ]  and  consent  of  the  said  plaintiff,  wrongfully  and  injuriously  *did  sell 
dispose  of  the  said  [cow,  Ac]  whereby  they  were  wholly  lost  to  .the 
plaintiff,  to  wit,  at,  Ac  {venue)  aforesaid. — [Fourth  count  in  trover,'} 


Thixd 
oonnt* 


Against  a 
coal  meter 
for  not 
properly 
measuring 
coals,  and 
not  ren- 
dering a 
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more  than 
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«d. 


For  that  whereas  the  said  defendant,  before  and  at  the  several  and 
spective  times  of  committing  the  several*  grievances  in  this  and  the 
count  mentioned,  was  one  of  the  meters  appointed  to  measure  and 
intend  the  delivery  of  coals,  from  and  on  board  of  ships  laden  therei 
in  the  pool  or  River  Thames,  in  the  poi*t  of  London,  and  as  such 
had  been  and  was,  before  the  committing  of  the  grievances  hereii 
next  mentioned,  to  wit,  on,  Ac.  at,  Ac.  {venu€)  duly  stationed  in  and 

board  of  a  certain  ship  or  vessel  called  the ,  tlien  being  the 

pool  or  River  Thames,  duly  to  measure  fmd  superintend  the  delivery 
certain  cargo  of  coals,  then  being  in  and  on  board  of  the  said  ship  or 
sel,  to  the  respective  buyers  thereof,  and  it  thereupon  then  became 
was  the  duty  of  the  said  defendant  as  such  meter' as  aforesaid,  justly, 
ly,  and  without  fraud,  to  measure  and  superintend  the  delivery  of  the 
cargo  to  the  respective  buyers  thereof,  and  to  make  just  and  true  ret 
thereof,  and  of  the  several  quantities  from  time  to  time  delivered  to 
in  order  that  they  might  thereafter  be  duly  debited  and  be  charged  for 
same  and  the  *  duty  thereon  due  and  payable.     And  whereas  the 
plaintiff  heretofore,  to  wit,  on,  Ac.  aforesaid,,at,  Ac  {venue)  afoi 
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^  lined  for  and  bought  a  certain  part,  to  wit,  one  fourth  part  of  the  said  ^^J;^ 
Jo  of  coals  to  be  thereafter  delivered  to  him  the  said  plaintifiF  from  and  „  gkhs- 
it  of  the  said  ship  or  vessel,  and  a  certain  quantity  of  coal3  wag  there-  bal. 
m,  afterwards,  to  wit,  on,  Ac.  aforesaid,  measured  and  delivered  from 
out  of  the  said'  ship  or  vessel,  and  her  aforesaid  cargo,  as  and  for  a 
of  the  said  cargo  so  by  him  bargained  for  and  bought  as  aforo- 
ud  by  and  under  the  metage,  measurement,  and  superintendence  of  the 
ad  defendant  as  such  meter  as  aforesaid,  to  wit,  at,  &c.  {vemie^  aforesaid, 
fet  the  said  defendant,  not  regarding  his  duty  as  such  meter  as  afore- 
lid,  bat  contriving,  and  wrongfully  intending  to  injure  the  said  plaintiflF, 
bl  not  justly,  truly,  and  without  fraud,  measure  and  superintend  the 
Mvery  of  the  said  coals,  which  were  so  measured  and  delivered  unto 
said  plaintiff  as  aforesaid,  nor  make  a  just  and  true  return  of  the  lastr 
itioned  cargo  or  quantity  thereof,  according  to  his  aforesaid  duty  in 
It  behalf,  but  omitted  and  neglected  so  to  do,  and  therein  failed  and 
ide  default,  and  m  the  contrary  *thereof,  the  said  defendant  as  such  [  ♦eTT  J 
Jter  as  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Ac.  {venue) 
>re8aid,  did  fetlsely  and  fraudulently  measure  and  deliver  the  said  lastr 
Dtioned  coals,  and  suffer  and  permit  the  same  to  be  measured  and  de- 
ired  unto  the  said  plaintiff  from  and  out  of  the  said  ship  or  vessel,  and 
'  aforesaid  cargo,  as.  and  for,  and  as. then  and  there  being,  divers,  to 
[it,  12  chaldrons  and  one  vat  of  such  parcel  of  the  said  coals  so  bargain- 
~  for  and  bought  by  him  the  said  plaintiff  a&  aforesaid,  and  did  afterwards, 
wit,  on,  Ac.  aforesaid,  as  such  meter  as  aforesaid,  falsely  and  fraudu- 
itly  return  the  said  coals  which  were  so  measured  and  delivered  to  the 
lid  plaintiff  as  aforesaid,  as  then  and  there  being  12  chaldrons  and  one 
It  of  coals,  in  order  that  the  said  plaintiff,  as  such  buyer  thereof  as  afore- 
ud,  might  be  debited  for  the  same,  and  be  charged  with,  and  become  li- 
>Ie  to  pay  duty  thereon  accordingly  ;  whereas  in  truth  and  in  fact  the 
dd  coals  so  measured  and  delivered  to  the  said  plaintiff  as  aforesaid,  as 
\A  for  12  chaldrons  and  one  vat  of  coals  as  aforesaid,  were  not  nor  did 
mtain  12  chaldrons  and  one  vat  of  coals,  but  only  a  much  less  quantity, 
wit,  420  bushels  of  Qoals,  to  wit,  at,  Ac.  aforesaid,  whereby,  and  by 
>n  of  trhich  said  several  premises,  he  the  said  plaintiff  was  hindered 
id  prevented  from  receiving,  and  lost  and  was  deprived  or  the  difference 
the  quantity  between  the  said  coals  so  measured  and  delivered  to  him  as 
foresaid,  and  12  chaldrons  and  one  vat  of  the  said  coals,  so  by  him 
it  as  aforesaid,  being  divers,  to  wit,  21  bushels  of  coids,  and  was 
'ds  debited,  and  forced  and  obliged  to,  and  did  pay  for  the  said 
so  to  him  measured  and  delivered  as  aforesaid,  as  being  12  chal- 
and  one  vat  of  the  said  coals  so  by  him  bought  as  aforesaid,  toge- 
ir  with  the  duty  thereon  accordingly,  and  was  thereby  obliged  to,  and  did 
ly  out  and  pay  divers  lai^e  sums  of  money,  in  the  whole  amounting 
a  large  sum  of  money,  to  wit,  the  sum  of  X —  more  than  was  justly 
and  payable  from  him,  for  and  in  respect  to  the  said  coals  so  deliver- 
to  him  as  aforesaid,  and  the  duty  thereon  accordingly,  to  wit,  at,  Ac.  * 

0* — [Second  count  nearly  similar  to  the  foregoing ^staiinff  thai  the 
fendant  took  upon  himself,  as  such  meter  as  aforesaid^  the  measure^" 
of  the  coals,  yet  took  so  little  and  such  bad  care  in  the  metage^  that 
plainttff  paid  for  more  coals  than  were  delivered  as  before. —  T/iird  ^-^^ 
^' fourth  counts  nearly  the  same  as  the  second.} — And  whereas  also,  be-  .^^^, 
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^J^    fore  the  committing  of  the  grievances  hereinafter  next  mentioned^  •thai 
IN  GExo.  plaintiff  had  purchased  a  certain  other  quantity  of  coals,  parcel  ci 
KAL.      cargo  of  a  certain  other  ship  or  vessel  called,  Aq.  at  the  time  of  the  o 
mitting  of  the  grievances  hereinafter  next  mentioned,  lying  in  that  part 
the  river  Thames  called  the  pool.    And  whereas  also;  b^ore  and  at 
time  of  the  committing  of  the  grievances  hereinafter  next  mentioned, 
said  defendant  was*  one  of  the  laboring  coal  meters  before  them  appoini 
to  measure  coals,  delivered  in  the  pool  aforesaid,  and  as  sudi  meter  ' 
been  and  was  then  stationed  and  employed  to  measure  the  said  lastri 
tioned  coals  from  and  on  board  the  said  last-mentioned  ship,  to  bim 
said  plaintiff  in  that  behalf,  for  certain  metage  and  reward  in  that  bel 
due  and  payable,  and  the  said  defendant  haul,  before  and  at  the  time 
committing  of  the  said  grievance  hereinafter  next  mentioned,  undertaken 
admeasurement  of  the  said  last-mentioned  coals,  yet  the  said  defenr 
not  regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on,  Ac.  at, 
(venue)  aforesaid,  so  negligently,  inattentively,  and  improperly  condoetei 
himself,  in  and  about  the  measuring  of  the  said  coals,  so  pnrchasod  fay ' 
the  said  plaintiff  as  last  aforesaid,  from  and  out  of  the  said  last-mentioned 
ship  to  the  said  plaintiff,  that  by  and  through  the  negligent,  inattentive,  and' 
improper  conduct  of  the  said  defendant  as  such  meter  as  last  aforesaid,  iaj 
that  behalf,  the  said  quantity  c^  coals  so  pnrchased  by  him  the  said  pi 
tiff  as  last  aforesaid,  was  not  measured  ft*om  and  out  of  the  said  last-i 
tioned  sImp  or  vessel,  to  him  the  said  plaintiff,  but  on  the  contrary  thei 
•    afterwards,  to  wit,  on,  &c.  aforesaid,  by  means  of  the  said  improper 
duct  of  the  said  defendant,  a  much  less  quantity  of  coals  than  the 
quantity  so  purchased  by  the  said  plaintiff  as  last  aforesaid,  was  delii 
ed  to  him  the  said  plaintiff  from  the  said  last-mentioned  ship,  as^  being 
said  quantity  of  coals  so  purchased  by  him  the  said  plaintiff  as  last 
said,  and  as  having  been  jnstly  measured  from  the  said  last*meiiti< 
ship  to  him  the  said  plaintiff,  by  means  of  which  said  improper  condi 
of  the  said  defendant  in  that  behalf,  the  said  plaintiff  loet  and  was  depri^^ 
ed  of  the  full  and  jnst  quantity  of  coals  so  by  him  purchased  ae  last  afore^'J 
8aid,*and  was  called  upon  for,  and  forced  and  obliged  to  pay  for  a 
er  quantity  of  coals  than  was  in  fact  delivered  to  him,  under  his  said 
mentioned  purchase,  to  wit,  at  A;c.  {venue)  afc^resaid. — [  Sixth  cowii 
trover  generally.']   . 

ForputtSng     iB^or  that  whereas  the  said  defendant,  before  the  committing  of 
plaintiff 'B  grievances  hereinafter  mentioned,  to  wit,  at,  Ac.  {tfenue)  took  and 
kSTdaml    ^^aincd  a  certain  [mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of 
age  feasant  valuc  of  £ —  as  doing  damage  to  the  said  defendant,  and  then  impor 
into  defen.  ed  the  said  fmare]  as  such  distress  for  such  damage,  in  a  certain  prit 
d^'sfiinn  pQnn(j^  i}^2Lt  is  to  say,  in  a  certain  farm  and  premises,  with  the  appi 
whereby     nances,  of  the  said  defendant,  situate  and  *being  at,  Ac.  to  wit,  at, 
the  mare .   (ventie)  aforesaid,  and  thereupon  it  then  and  thfere  became  and  was 
imd  ^eL    ^'^^y  ^^  *^^  ^^  defendant  to  take  dne  and  proper  care  of  the  afc 
I    679  "^  r™*^®']  ^lillst  the  same  was  so  impounded  by  him  in  such  pound  as 
"^  said  ;  nevertheless  the  said  defendant,  not  regarding  his  duty  in  that 
half,  but  contriving,  and  falsely  and  fraudulently  intending  to  injore 
damnify  the  said  plaintiff,  whilst  the  said  [mare]  was  so  iraponnded 
aforesaid,  to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid  so  careles^y  and  ne^' 
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ij  bebaved  and  coodiieted  bimsdf,  tbat  the  said  fmare}  then  and  J^^"^ 
be(»me  and  was  greatly  gored,  torn,  and  lacerated,  insomuch  that  "nJ^ITl" 
said  [mare]  afterwards,  to  wit,  on  the  daj  and  year  aforesaid,  died, 
was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  Ac.  (venue^  aforesaid, 
whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Cieorad 
(venue)  aforesaid,  the  said  defendant  had  the  care  and  custody  of  a  <^^^ 
lifi  [mare]  of  the  said  plaintiff,  of  great  valne,  to  wit,  of  the  value  of 
jet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  then 
there  so  negligently,  carelessly,  and  improperly  braved  and  con* 
himeelf  in  the  taking  care  of  the  said  last-mentioned  [mare]  that 
reason  of  tbe  carelessness  and  improper  conduct  of  the  said  defendant 
ftat  behalf,  the  said  [mare]  then  and  there  became  and  wa^  greatly 
and  wounded,  and  by  means  thereof  afterwards,  to  wit,  on  the  day 
year  aforeeaid,  died,  to  wit,  at,  Ac.  (venue)  aforesaid. — [  Third  count 
ilifWff.] 


FOB 
DKBIT. 


[Commeneement  as  anUy  596.]— For  that  whereas  the  said  plaintiff 
>fore  to  wit,  on,  Ac.  at,  Ac.  (vefme)  at  ^thQ  special  instaace  and 
St  of  the  said  defendant,  bargained  with  the  said  defendant  to  buy  For  a  lUae 
tke  daid  defendant  a  certain  [horse,]  at  and  for  a  certain  priceor  sum  ^^^^^ 
moDey,  to  wit,  the  sum  of  £ — ,  and  the  said  defendant  by  then  and  u)s 

fakely  and  fraudnlently  warranting  the  said  [horse]  to  be  [sound  [  ^Q&Q  ] 

qatet  in  harness,]  then  and  there  sold  («),  the  said  [horse]  to  the  said 

tttff  for  the  said  som  of  X  —  which  was  then  and  there  paid  by  the 

itiff  to  the  said  defendant ;  whereas,  in  truth  *and  in  &ct,  the  said 

i]  was,  at  the  time  of  the  said  warranty  and  sale  thereof,  [unsound, 

ly,  restive,  and  ungovernable  in  harness,  and  hath  from  thence 


(<)  As  to  what  eoBgtIfratee  a  good  «aii9e  of 
fa  daceit,  mo  8  Chit  Com.  Law,  806; 
r.  joD.  on  Contracts,  228.    2  Stark.  561. 
>  warranties  in  general,  ante,  279,  n.     If 
WIS  no  warraB^,  but  only  a  Mse  repre 
'^~  not  ooBsected  with  the  oontraet,  the 
sboold  be  in  ease  fi>r  the  deodt,  4 
22;  12  East,  11.     The  general  mie 
whaterer  a  seDer  TtprtHntt  ai  a  sale 
iWRvaty.    If  a  persoB^  at  tbe  time  of  his 
a  horse  say,  **  I  never  warrant,  but  be 
'  as  Ikr  as  I  know,"  this  is  a  qualified 
r,  and  may  be  sued  on  in  assumpsit, 
dkat  deiniclaat  knew  of  the  nnsound- 
4  C  &  P.  45.    In  some  cases,  though 
be  a  warranty  and  stipulation  that  the 
win  take  baek  the  article,  jet  the  teo- 
iiiayiae  fi>r  the  deeeit,2Stark.  162.    Some 
fcr  the  purpose  of  putting  the  plaintiff 
guard,  must  be  proved,  unless  there  was 
r,  1  giark.  75;  8  Oampb.  156.    A 
sniat  either  be  alegat  or  spcAk  the  truth, 
rk.  565.     A  vendor  may  repudiate  a  con- 
on  the  ground  of  firaud,  but  to  entitle  him 
'k» do  the  vendee  must  be  put  in  tiaiu  quo. 


Tliefeibre,  if  the  vendor  have  derived  any  ben- 
efit from  the  contract,  he  should  sue  iut  the 
deceit,  and,  in  such  case,  he  cannot,  in  an  ac- 
tion for  the  price  of  the  thing  sold,  &c.  renst 
the  action  on  aooount  of  the  fraud,  see  ante, 
279.  See  the  nas  of  dedariAg  in  omw,  8  East, 
62;  and  the  precedents  in  8  WIVb.  40  to  48;  2 
East,  446;  8  Wentw.  Index,  28,  29,  80;  2 
lUeh.  G.  P.  165;  12  East,  682;  Moiv.  255, 257; 
PL  A.  240;  1  Bol  Ah.  91,  1.  10.  pL  8;  % 
Marsh.  217;  Post,  631,  &o.  of  declamtions  for 
deceit  on  the  sale  of  goods,  &c.  and  ante,  279 
to  287,  in  natu»  In  this  action  upon  an  ez^ 
press  warranty,  the  icienter  need  not  be  sJr 
leged,  nor,  if  stated,  need  it  be  proved,  2  East, 
446.  It  seems  an  indictment  will  lie  against 
two  or  more  persons  fbr  conspiracy  to  cheat  and 
defraud  a  man  by  selliag  him  an  unsound  horaa, 
1  Stark.  402;  2  B.  &  A.  204. 

(e)  It  is  proper  to  say  toarrantizando  vendU 
dU,  in  order  that  it  nwy  appear  that  the  wwr- 
rasty  was  at  the  tine  of  the  sale.  Com.  Dig. 
Action  on  the  Case  for  Deceit,  F.  2.  See  «^ 
12  East,  682. 
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hitherto  so  remained  and  continued.    And  the  said  plaintiff  in  fiust 
that  the  said  defendant,  by  means  of  the  premises,  on  the  day  and 
aforesaid,  at,  &c.  {venue)  aforesaid,  falsely  and  frandnlently  deoeiTed 
said  fdaintiff  on  the  sale  of  the  said  [horse]  as  aforesaid,  and  thereby] 
[  *681  ]  said  [horse]  afterwards,  to  wit,  *on  the  day  and  year  aforesaid,  not 
became  of  no  use  or  value  to  the  said  plaintiff,  but  also  then  and 
greatly  kicked,  hurt,  injured  and  spoiled  a  certain  other  horse  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  thereby  also 
said  plaintiff,  was  then  and  there  put  to  great  expense  of  his   monies, 
the  whole  amounting  to  a  lai^  sum  <^  money,  to  wit,  the  sum  of 
in  and  about  the  feeding  and  taking  care  of  and  selling  and  disposnig 
the  said  [horse,]  to  wit,  at,  Ac.  {venue)  aforesaid.  ' 

8«o<»^<i  And  whereas  also  the  said  plaintiff  .heretofore,  to  wit,  on  tbe  day 

wani(f).  ^^^  aforesaid,  at,  <fcc.  {venue)  aforesaid,  bargained  with  the  said  d 
ant  to  buy  of  the  said  defendant  a  certain  other  [horse,]  and  the 
fendant,  by  then  and  there  falsely  warranting  the  said  ~ 
[horse]  to  be  sound,  falsely  and  fraudulently  induced  the  said  plain 
then  and  there  to  buy,  and  the  said  plaintiff  did  then  and  there   buy 
the  said  defendant,  the  said  last-mentioned  [horse,]  for  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  X —  of  like  lawful  money,  wh 
as  in  truth  and  in  fact  the  said  last-mentioned  [horse,]  at  the  time  of 
said  last-mentioned  warranty  and  sale,  was  not  sound,  but  then  was,  and 
thence  hitherto  hath  been,  and  «till  is,  unsound,  and  of  no  use  or  value  to 
the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.     And  so  the  said  plain- 
tiff saith,  that  the  said  defendant  falsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  sale  of  the  said  last-mentioned  horse  as  aforesaid,  to  wit, 
at,  Ac.  (venue)  aforesaid. — [  Conclude  tis  ante,  596.] 

For  deceit       For  that  whcreas  the  said  plaintiff  heretofore,  to  wit,  on,  Ac.  at,  Ac. 
of  warrftn-  {venue)  at  the  special  instance  and  request  of  the  said  defendant,  bar- 
tyon  the     gained  with  the  said  defendant  to  exchange  with  the  said  defendant  a 
?\  k^.  certain  [horse]  of  the  said  defendant  for  a  certain  [hotse]  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  £ —  to  be  therefore  paid  and  delivered 
by  the  said  plaintiff  to  the  said  defendant,  together  with  the  said  [liorse] 
of  the  said  plaintiff,  in  exchange  for  the  said  [horse]  of  the  said  defendt 
ant,  and  the  said  defendant,  by  then  and  there  warranting  the  said 
r  *682 1  [horse]  of  the  said  defendant,  to  be  sound,  then  and  there  ^falsely  and 
fraudulently  sold  and  exchanged  the  same  [horse]  with  the  said  plaintiff 
for  the  said  [horse]  of  the  said  defendant,  and  for  the  said  sum  of  mo- 
ney, to  be  paid  and  delivered  by  the  said  plaintiff  to  the  sud  defendant, 
together  with  the  said  [horse]  of  the  said  plaintiff  as  aforesaid  ;  and  the 
said  plaintiff,  confiding  in  the  said  warranty,  afterwards,  to  wit  on  tbedaj 
and  year,  aforesaid,  at,  £c.  (venue)  aforesaid,  delivered  his  said  [horse]  to 
the  said  defendant, in  exchange  for  the  said  [horse]  of  the  said  defendant; 
whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  false 
warranty  as  aforesaid,  and  of  the  said  exchange  as  aforesaid,  the  said 
[horse]  of  the  said  defendant  was  not  sound,  but,  on  the  contrary  thereof 

(/)  See  fbm,  2  Bidh.  a  P.  166. 
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was,  and  still  is,  nnsoond  and  hath  become  and  is  of  no  use  or  valne    jJH^^ 

the  said  plaintiff;  and  also,  by  means  of  the  premises,  the  said  plain- 

'  bath  lost  and  been  deprived  of  the  use  of  his  said  [horse]  to  wit,  at, 

(venue)  aforesaid ;  and  so  the  said  (daintiff  saith,  that  the  said  de- 

laat,  on  the  said  sale  and  exchange,  falsely  and  fraudulently  deceived 

defrauded  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  (venue)  afore- 

l.*-And  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  Seoond 

year  aforesaid,  at,  &c.  {venue)  aforesaid,  at  the  like  special  instance  ^^^ 

request  of  the  said  defendant,  bargained  with  the  said  defendant  to 

ige  with  the  said  defendant  a  certain  [gelding]  of  the  said  plaintiff, 

a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  for  a  certain  [geld* 

of  the  said  defendant ;  and  the  said  defendant  then  and  there,  well 

>inng  the  said  last-mentioned  [gelding]  of  the  said  defendant  to  be 

id,  then  and  there .  by  falsely,  and  fraudulently  warranting  his  said 

mtioned  [gelding]  to  be  sound,  exchanged  the  same  with  the  said 

lintiff  for  his  said  [gelding]  and  for  the  said  last-mentioned  sum  of  mo- 

;  whereas  in  truth  and  in  fact  the  said  last-mentioned  [gelding]  of  the 

defendant,  at  the  time  of  the  said  exchange  thereof,  was  unsound, 

hath  become  and  is  of  no  use  or  value  to  the  said  plaintiff,  to  wit, 

Ac.  {venue)  aforesaid ;  and  the  said  plaintiff  saith,  that  the  said  de- 

Lt,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived 

said  plaintiff,  on  the  said  last-mentioned  exchange,  to  wit,  at,  &c, 

?)  aforesaid. — [  7%ird  count  in  trover,] 

for  that  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on,  Ac.  at,  &c.  For  Mad- 
m)  at  the  special  instance  and  request  of  ♦the  said  defendants,  bar-  ^^  ^^ 
led  with  the  said  defendants,  to  buy  of  them  the  said  defendants  a  ^lotobe 
aiiL  cable,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  made  of 
ftc.  of  lawful  money  o{  Giteat  Britain  :  and  the  said  defendants  then  ^^  *^ 
'  there,  by  falsely  and  fraudulently  warranting  the  said  cable  to  be  SSs,™* 
9w  British-made  cable,  then  and  there  sold  the  sa^  cable  to  the  whems  it 
plaintiffs,  for  the  said  sum  of  £ —  then  and  there  paid  by  the  Y"  ^^^ 
plaintiffs  to  the  said  defendants  for  the  same ;  whereas  in  truth  ^tt^^un- 
in  fact  the  said  cable,  at  the  time  of  the  said  warranty  and  sale,  was  laid  Bus- 
a  new  British-made  cable,  but  was  then  and  there  a  cable  made  of  "'S^^^** 
materials  of  an  old  rotten  unlaid  Russian  cable,  and  of  half  clean  piAintii^ 
p,  and  other  toppings,  and  hemp  from  which  the  staple  part  thereof  Bustained 
been  taken  away  by  the  manufacturer,  contrary  to  the  statute  in  such  S^jL 
made  and  provided.     And  the  said  plaintiffs  in  fact  say,  that  the  said  f^g^  ] 
idants,  by  means  of  the  premises,  on  the  day  and  year  aforesaid,  at, 
aforesaid,  falsely  and  fraudulently  deceived  them  the  said  plaintiffs 
the  sale  of  the  said  cable  as  aforesaid.     By  means  whereof  the  said 
'  liiffs,  confiding  in  the  said  warranty,  used  and  employed  the  said  first- 
itioned  cable  as  a  cable  in  and  for  a  certain  ship  or  vessel  of  the  said 
ktiffs  called  the  Shakespeare  ;  and  afterwards,  to  wit,  on,  &o.  whilst 
said  ship  or  vessel  *was  anchored  by  the  said  last^mentioned  cable,  in 
^rtain  place  called  Yarmouth  Roads,  the  said  last-mentioned  cable, 
its  beinff  so  made  as  aforesaid,  then  and  there  broke,  and  the  said 
or  vessel  was  in  imminent  peril  of  being  wrecked,  and  the  lives  of 
crew  thereof  were  greatly  endangered ;  and  also  thereby  the  said 
itifi  were  forced  and  obliged  to,  and  necessarily  did,  lay  out  and  ex- 
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pdlkd  a  large  sum  of  monej,  to  wit,  the  Biim^  ai  £ — ,  of  like  lawM  flM» 

nej,  in  and  about  purchasing  and  getting  on  board  the  said  aidp  or  va^ 

del,  a  certain  other  cable  for  the  said  ship  or  vessel,  in  the  place  of  ftt 

said  first-mentioned  cable,  and  also  thereby  the  said  ship  or  Tessel  irm 

greatly  delayed  in  a  certain  voyage  in  which  she  was  then  engaged,  aaft 

ike  said  plaintiffs  lost  and  were  deprived  of  divers  Uurge  profits  and  gsiii' 

which  they  otherwise  wonld  have  made  from  the  earoings  of  the  said  Mf\ 

etooiA       ^  vessel,  to  wit,  at,  Ac.  aforesaid. — And  whereas  also  the  said  plaintiA^: 

ooant        heretofore,  to  wit,  on,  Ac.  at,  &c.  (venue). — [Second  count  like  the  fir^ 

staling'  the  cable  to  be  made  of  old,  bad,  and  improper  maieriais,  tmdtkift 

[  *QS4:  J  thereby  defendants  deceived  plaintiffs :  and  that  whilst  said  *lagi^mem 

turned  ship  or  vessel  was  using  the  cable ,  it  broke,  4*^.  as  w  the  first  caMtfJi 

— And  whereas  also,  the  said  plaintiffs,  heretofore,  to  wit,  on  the  sai^; 

^'^'^        &c.  at,  &c.  {venue)  aforesaid,  bargainjdd  with  the  said  defendants,  to 

^  of  them  the  said  defendants  a  certain  other  cable,  and  the  said  defe 

by  then  and  there  falsely  warranting  the  said  last-mentioned  cable  to 
a  new  British-made  cable,  falsely  and  fraodulently  indnced  the  ssid  {di 
tiffs  then  and  there  to  buy,  and  the  said  plaintiffs  did  then  and  there 
of  the  said  defendants,  the  said  last-mentioned  cable,  at  and  for  a 
other  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  w1 
as  in  truth  and  in  fact,  the  said  last^mentioned  cable,  at  the  time  of 
said  last-mentioned  warranty  and  sale,  was  not  a  new  British-msAe  cal 
but  had  been,  and  then  and  there  was  made  of  old,  bad,  and  im[ 
materials,  contrary  to  the  btatute  in  such  case  made  and  provided,  to 
at,  &c.  (venuey  aforesaid ;  and  the  said  plaintiffs,  in  fact  say,  that 
said  defendants  falsely  and  fraudulently  deceived .  them  the  said  pli 
on  the  sale  of  the  said  last-mentioned  cable  as  aiforesaid,  to  wit,  at, 
^^'^°^       aforesaid. — [Fourth  count  same  as  the  third,  omitting  the  word  British, 
^^^       the  words  "contrary  to  the  form  of  the  Statute  in  such  case  made 
p^f^         provided."] — And  whereas  also,  heretofore,  to  wit,  on  the  said,  ^ 
oount        &c*  {venue)  aforesaid,  the  said  defendants  were  possessed  of 'a  ear 
other  cable,  aif&  well  knowing  that  the  said  last-mentioned   cable 
made  of  old,  bad,  and  improper  materials,  did,  nevwtheless,  fals 
fraudulently,  deceitfully  represent  the  said  last-mentioned  cable  to 
new  Britishrmade  cable,  and  did  th^i  ai^d  there,  by  means  of  such 
fraudulent,  and  deceitful  representation,  induce  the  said  plaintiffs  to  bay  i 
said  last-mentioned  cable,  of  and  from  the  said  defendants,  at  and 
certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawfiilmotieyj  w1 
in  truth  and  in  fact,  at  the  time  of  the  said  representation  and  sale,  thei 
last-mentioned  cable  was  not  a  new  Britishrmade  oable,  but  on  tiie 
trary  thereof,  was  then  and  there  made  of  old,  bad,  and  improper 
als  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid ;  Vy  meaus  wbereoTI 
said  plaintiffs,  confiding  in  the  said  representation,  used  and  employed! 
said  last-mentioned  cable  as  a  cable  in  and  for  a  certain  oth^  ship  or^^ 
sel  of  the  said  plaintiffs,  and  afterwards,  to  wit,  on  the  said,  Ju^. 
said  last-mentioned  ship  or  vessel  was  anchored  by  the  said  last-m< 
[    685  ]  ed  cable,  in  Yarmouth  Roads  aforesaid  ^pthe  said  last-mentioned 
from  its  Veing  so  made  as  aforesaid  then  and  there  broke,  and  the 
last-mentioned  ship  or  vessel  was  in  imminent  peril  of  being  wrecked,^ 
the  lives  of  the  crew  thereof  greatly  endangered,  and  also  thereby 
said  plaintiffs  Were  forced  and  obliged  to,  and  necessarily  did,  lay  cot 
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upend  a  Ittrge  sum  of  money,,  to  vit,  tlie  sum  of  £r-^  of  like  lawfiil  mo- 
|iej,iii  aad  about  purchasiag  and  getting  on  .board  the  said  last-mentioned 
*^  p  or  vessel  a  certain  other  cable,  in  the  place  of  the  first-mentioned  ca-  • 
J  and  also  thereby  the  said  last-mentioned  ship  of  vessel  was  greatly 
yed  in  a  certain  voyage  in  which  she  was  then  engaged,  and  the  said 
Antiffs  lost  and  were  deprived  of  divers  large  profits  and  gains,  which 
\j  otherwise  would  have  made,  firom  the  earnings  of  the  said  last- 
DtioDed  ship  or  vessel,  to  wit,  at,  &c.  (venMe)  aforesaid. — And  where*  ^Kxtb 
also,  heretofore,  to  wit,  on  the  said,  icc-^^^Sixih  count  nearly  svnilar  to  ^^^""^^ 
J^j  omitting  the  words  British-made,  and  stating  thaty  ^  whilst  the 
dup  was  using  the  said  last-mentibned  cable,  instead  of  being  aiichoi> 
**] — And  whereas  also  the  said  plaintift,  heretofore  to  wit,  on  the  said  seventh 
aforesaid,  at,  &q,  (ventie^  aforesaid,  bargained  witibi  the  said  defend-  count 
to  b^y  of  the  said  defendants,  a  certain  other  cable,  as  and  for  a  ca* 
fit  to  be  used  for  a  ship  or  vessel,  and  made  of  good  and  lawful  mor 
,  and  the  said  defendants  then  and  there,  well-knowing  the  said  last* 
tioned  cable  to  be  unfit  to  be  used  for  a  ship  or  vessel,  and  to  be  made 
bad  and  unlawful  mcUeriaLs^  then  and  there  fraudulently  ^[id  deceitful- 
Bold  the  said  last-mentioned  cable  as  and  fi)r  a  cable  fit  to  be  used  for  a 
or  vessel,  and  made  of  good  and  lawful  materials^  at  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  £rrr  of  like  lawful  money ; 
in  truth  and  in  fact  the  said  last-mentioned  cable  at  the  time  of 
said  sale  thereof  was  imfit  to  be  lised  for  a  ship  or  vessel,  and  was 
and  there  made  of  bad  and  unlawful  materials^  whereby  the  said 
mentioned  cable  became  and  was  of  no  use  or  value  to  the  said  plaiur 
to  wit,  at,  &c.  (venue')  eSoressdd.^^[Eightk  count  similar  to  the  seth 
,  omitting  the  words  in  HaMcs,] 


^7or  that  whereas,  before  the  committing  of  the  grievance  by  the  said 

'sadant  hereinafter  next  mentioned,  to  vnt,  *on,  &g.  at,  &c.  {venue) 

said  plaintiff,  at  the  special  instance  and  request  of  the  said  defeudn 

bargained  for,.«Lnd  agreed  to  buy  of  the  said  defendant,  and  the  said 

mdant  then  and  there  sold  to  the  said  plaintiJQt,  a  large  quantity,  to 

[two  chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  a 

da  price  or  sum  of  money,,  to  wit,  at  and  after  the  rate  or  price  of 

of  lawful  monev  of  Great  Britain,  for  each  and  every  chaldron  there- 

and  the  said  d^ndant  afterwards,  to  wit,  on  the  day  and  year  afore- 

i,  at,  &Q»  {venue)  aforesaid,  fi*audulently  and  deceitfully  contriving, 

i  craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plaiatS 

[iliis  behalf,  did  fraudulently  and  deceitfully  deliver  to  the  said  plaintiff 

rtain  quantity  of  coals,  as  and  for  the  said  quantity  of  coals  so  bar^ 

led  for  and  sold  to  the  said  plaintiff  as  aforesaid,  whereas  in  truth  andi 

I  bet  the  said  coals  so  delivered  to  the  said  plaintiff  by  the  said  defend- 
as  aforesaid^  at  the  time  of  the  delivery  thereof  as  aforesaid,  were 
^ient  in  the  full  quantity  which  they  oug^t  to  have  contained,  and 
ii  of  the  said  quantity  which  they  ought  to  have  contained^  divers, 
rit,  twenty  bushels  of  coals,  as  the  said  defendant  then  and  there  well 
;  and  30  the  said  plaintiff  saith,  that  the  said  defendant  falsely  and 
SBllf  deeeived  and  defrauded  the  said  plaintiff  in  the  said  sale, 


For  dfr- 
oeitfiiUy 
seUing  » 
smaller 
quantity 
of  coals 
than  pre- 
tended 
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^^      and  thereby  he  the  said  plaintiff  lost,  and  was  deprived  of  all'  the  benrft 
"^     and  advantage  which  he  might  and  would  othe^se  have  derived  anA 
'  acquired  trom  the  said  sale,  an<}  hath  been,  and  is,  by  means  of  the  pre- 
mises otherwise  greatly  injured  and  damnified,  to  wit,  at,£c.  (venue)  afor^ 
gg^jj^       said. — And  whereas  also,  the  said  plaintiff  afterwards,  to  witj  on  Ae  day 
oaant     ^  and  year  afore^id,  at,  &c.  (venue)  aforesaid,,  at  the  like  special  instance 
'  and  request  of  the  said  defendant,  bargained  with  the  saia  defendant  to 
buy  of  the  said  defendant,  a  certain  other  large  quantity  *  of  coals,  [as 
and  for  thirty  sacks  of  coals,]  at  and  for  a  reasonable  price  to  be^  ther^ 
fore  paid  for  the  same;  and  the^said   defendant  then  and  there, 'well 
knowing  the  said  last-mentioned  quantity  of  coals  to  be  a  less  quantity  of 
coals  than  [thirty  sacks  of  coals]   so  agreed  to  be  bought  by  the  said 
plaintiff  as  last  aforesaid,  to  wit,  that  the  same  only  contained  [twentj* 
four  sacks  of  coals,]  then  and  there  sold  and  delivered  the  said  qnanti^ 
V  of  coals  to  the  said  plaintiff  as  and  for  the  said  quantity  of  [thirty  sacfa'i 

•    of  coals,]  and  thereby  falsely  and  fraudulently  deceived  and  de&audel  | 
[  *687  ]  the  *said  plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid. — And  whereas  alsoil 
XWrd        heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (venue)  afoT6^i 
**'"**'        said,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  d€^ 
fendant,  bargained  for  and  agreed  to  buy  of  the  said  defendant,  and  ^Ssm 
said  defendant  then  and  there  sold  to  the  said  plaintiff,  a  large  quantity 
to  wit, ^ two  chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  ftr] 
certain  price  then  and  there  agreed  upon,  to  be  delivered  by  the  said  ^^^ 
fendant  to  the  said  plaintiff  on  certain  premises  of  the  said  plaintiff,  si 

at in  the  county  aforesaid,  within  a  reasonable  time  then  next  fi 

lowing^  and  although  the  said  plaintiff  hath  always  been  ready  and 
ling  to  pay  for  the  said  last-mentioned  coals  according  to  the  terms  of 
said  last-mentioned  sale  ;  and  although  a  reasonable  time  for  the  deliv< 
of  the  said  last-mentioned  coals  hath  long  since  elapsed,  whereof 
said  defendant  hath  always  bad  notice,  to  wit,  at,  &c.  (venue)  aforesaid 
"    yet  the  said  defendant,  contriving  and  intending  to  deceive  and  del 
the  said  plaintiff  in  this  behalf,  hath  not,  although  he  was  afterwards, 
wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  requested  by  the  said  plaintiff  soi 
do,  as  yetdeliveredthe  said  last-mentioned  quantity  of  coals  as  aforesaid,! 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  on  the  cent 

thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at to 

at,  Ac.   (venue^  aforesaid,  fraudulently  and  deceitfully  offered  and 
deavored  to  deliver  to  the  said  plaintiff  a  much  less  quantity  of 
than  the  said  coals  so  bargained  for  as  last  aforesaid,  to  wit,  [twenty- 
sacks  of  cosds,]  as  and  for  the  same  quantity  of  coals  so  bargained  for 
/  .  last  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid. — J[Another  count 

trover.'] 


seUing 
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greater 
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For  that  whereas  the  said  plaintiff,  on,  Ac.  at,  Ac.  (venue) 
with  the  said  defendant  to  buy  of  him  a  certain  piece  or  parcel  of  _ 
of  the  said  defendant  called,  Ac.  situate  and  being  in  the  parish  of 


{h)  This  count  is  frequently  adopted,  but 
HfiU)le  it  18  rather  the  subject  of  an  action  6f 
asBumpeit  for  nonfeaianoe,  and  if  90,  the  mis- 
Joinder  would  be  &taL 


(t)  See  the  fbrm,  ante,  686,  and  note,! 
yandor,  Ibr  not  making  oat  a  good  tiO^i 
and  as  to  when  party  may  reeover  baok 
posit 
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in  Ihe  ooimty  of and  the  said  defendant  Jiien  and  there,  to  wit,  at,      JP* 

Ac  {venu€)  aforesaid,  well  knowing  IhesaiiJ  close  to  contain  a  much  less  ^"'"^ 
quantity  than  [three  acres]  of  land,  to  wit,  the  quantity  of  [two  acres  and 
a  half]  of  land  only,  by  then  and  there,  to  wit,  at,  Ac.  {venue)  aforesaid, 
fiJsely  and  fraudulently  warranting  the  said  close  to  contain  [three  acres] 
rfland,  then, and  there,  to  wit,  at,  Ac.  (venue)  falsely,  fraudulently,  and 
deceitfully,  sold  the  said  close  to  the  said  plaintiff,  at  and  for  a  certain  \ 
sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain 
to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and  which 
vasthen  and  there,  to  wit,  at,  Ac.  aforesaid,  accordingly  paid  for  the 
nme ;  whereas  in  truth  and  in  fact  the  said  close,  so  as  aforesaid  sold  by 
the  said  defendant  to  the  said  plaintiff,  did  not  contain  [three  acres]  of 
land,  but  on  the  contrary  thereof,  contained  a  much  less  quantity  than 
[three  acres]  of  land,  to  wit,  tho  quantity  of  [two  acres  and  a  half^  only  ;  y 

.  by  means  of  which  premises  the  said  defendajit  lost  great  gains  and  profits    r^^^ 
•-which  he  otherwise  would  have  made  and  derived  from  the  purchase  of 
4ike  said  close,  and  was  put  to  great  charge  and  expense,  to  wit,  at,  Ac. 
:(w/tii£) ;  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant, 
:;itt,  &c.  aforesaid,  falsely  and  fraudulently  deceived  him,  to  wit,  at.  Ac. 


resaidJ— And  whereas  also  tTie  said  plaintiff,  on  the  day  and  year  s  ^-n 

resSd/at,  Ac.  {venue)  aforesaid,  bargained  with  the  said  defendant  <►  •  ^^ 
i^haj  of  him  a  certain  other  close  or  parcel  of  grouad,  called,  Ac. 
fiVtaate  and  being,  Ac.  and  the  said  defendant,  well  knowing  that  one 
|]EL  M.  surveyor  of  lands  by  profession,  had  never  at  any  time  declared 
|bat  the  said  last-mentioned  close,  upon  an  admeasurement  thereof  by 
ifte  said  B.  M.  to  contain  the  [three  acres  of  land  without  the  half  ditch- 
,]  by  then  and  there,  to  wit,  at,  Ac.  (venue)  aforesaid,  falsely  and 
dolently  representing  and  affirming  to  the  said  plaintiff,  that  the  said 
M.  had,  before  that  time,  declared  that  the  said  last  mentioned  close, 
n  an  admeasurement  thereof,  by  the  said  R.  M.  to  contain  [three  acres 
land  without  the  half  ditohea,}  then  and  there,  to,  wit,  at,  Ac.  (venue) 
resaid,  falsely,  fraudulently,  and  deceitfully,  sold  the  said  last-mention- 
close  to  the  said  plaintiff,  at  and  for  a  certain  other  sum  of  money,  to 
it,  the  sum  of  JB—  of  like  lawful  money  to  be  therefore  paid  by  the 
plaintiff  to  the  said  defendant,  and  which  was  then  and  there,  to  wit, 
Ac,  (venue)  aforesaid,  accordingly  paid  for  the  same,  whereas  in  truth 
d  in  fact,  the  said  R.  M.  neyer  had  at  any  time  declared  that  the  said  r  *Qgg  i 
st-mentioned  close,  upon  an  admeasurement  thereof  by  him  the  said  R. 
.  had  been  found  by  the  said  R.  M.  to  contain  '^f three  acres  of  land 
out  the  half  ditches,]  but  on  the  contrary  thereof  the  said  R.  M.  had 
ays  declared  that  the  said  last-mentioned  close,  on  an  admeasurement 
liereof  by  the  said  B.  M.  had  been  found  by  him  to  contain  a  much  less 
itity  than  three  acres  of  land  without  the  half  ditches,]  to  wit,  at, 
.  (venue)  and  so  the  said  plaintiff  in  fact  saith,  that  the  sai^  defendant, 
Ac.  aforesaid,  again  falsely  and  fraudulently  deceived  him,  to  wit,  at, 
(venue). 

[Commencement  in  case  as  usualj  a^  ante^  596.] — ^For  that  whereas,  Declftratiaa 
fore  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  in  oaae  ibr 
-fendant,  as  hereinafter  next  mentioned,  the  said  defendant  was  possessed  2?2iS^ 
of  a  certain  public  house,  called  and  known  by  the  sign  of  the  [^'  Sun,"  J      ^ 
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'Oft      and  carried  on  therein  the  trades  and  businesses  of  a  publican  and  victual*  ; 

^'^^'     ler,  and  dealer  in  wines  and  spirits,  to  wit,  at,  Ac.  (yenue^. — ^And  lSb9  \ 

the  value    soid  defendant  then  and  there  represented  to  the  said  plaintiiF,  that  hsj 

aiid  quan-  ^as  posscsssed  of  a  certain  lease,  of  and  in  the  said  premiBes,  to  wii^' ; 

b^noB      ^^^  *^®  ieirm  of ,  Ac.  (according  to  the  fact)-;  and  tho  said  dcfenA*  j 

&o.  done  at  ant  being  desirious  of  selling  and  disposing  of  the  said  lease  and  tiie  good^' ! 

a  public    •  will  of  the  said  premises,  and  trades  and  business,  heretofore,  to  wit,  oa^  \ 

which         *^*  (^^y  ^f  ^^^presentationy  or  about  it,)  at,  Ac.  (venue)  aforesaid^  j 

'  plaintiflf    ^wrongfully  and  injuriously  contriving  and  intending  to  deceive,  defraud, 

woA  about   and  injure  the  said  plaintiff  in  this  behalf,  then  and  there  falsely,  iraudih  I 

chSe^and  ^^^^^7  ^^^  deceitfully,  represented  and  asserted  to  the  said  plaintiff,  that -I 

which  be     [let  the  misrepresentations  here  stated,  agree  as  nearly  as  possible  mtffH 

afterwaids  the  misrepresentations  made  use  of,  and  which  in  the  case  upon  which  iii$'  \ 

ofdefendu  ^^^'^  ^^  drawn  were  as  follows :  the  said  public  house  was  then  airf-i 

ant  {k)  '  there  doing  between  seven  and  eight  butts  a  month,  and  about  £S0  ar'-j 

£iO  in  spirits,]  whereupon,  heretofore,  to  wit,  on  the  day  and  year  lam 

aforesaid,  at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  confiding  in  thcj 

said  representations  and  assertions  of  the  said  defendant,  at  the  s| 

instance  and  request  of  the  said  defendant,  bargained  with  him,  to  ba] 

of  him,  the  said  defendant's  interest  in  the  said  unexpired  lease  of 

said  premises,  and  the  said  good-will,  at  and  for  a  certain  sum,  to  wil 

the  sum  of  J&800,  and  the  household  furniture,  fixtures,  utensils,  and 

fects,  then  upon  the  said  premises,  at  and  for  a  large  sum  of  money, 

wit,  the  sum  of  iS226.    And  the  said  defendant,  by  then  and  there  fal9e»i 

ly,  fraudulently  and  deceitMly,  pretending  and  representing  to  the 

plaintiff,  that  the  said  false,  fraudulent,  and  deceitful  representation  of  te' 

said  defendant  was  true,  then  and  there  sold  the  said  lease  and  premiseiil 

and  good-will  to  the  said  plaintiff,  at  and  for  the  said  sum  of  money, 

wit,  the  sum  of  £800.     And  the  said  plaintiff,  afterwards,  to  wit, 

the  day  and  year  aforesaid,  at,  Ac.  (venue)  aforesaid,  paid  the  said  defe 

ant  the  said  sum  of  money  for  the  same ;  whereas  in  truth  and  in  fact, 

said  trades  and  businesses  of  the  said  public-house  had  not  been,  nor  w( 

they  before  or  at  the  time  of  the  making  of  the  said  false  representatii 

and  assertion,  between  seven  and  eight  butts  a  month,  but  had  been 

were  much  less,  to  wit,  one  butt  a  month  ;  and  whereas,  in  truth  and 

fact,  there  had  not  then  been  sold  or  disposed  of  at  the  «aid  pnblio-h< 

to  the  amount  of  from  £80  to  £40  in  spirits,  but  on.  the  contrary,  mi 


(Ac)  TSibibrmwtf  adopted  in  acaaewhereiii 
the  plaintiff  succeeded,  it  maj  be  readily  al- 
tered to  meet  any  fiimilar  case.  Where  the 
^ndor  cf  a  pfoblic  house  made,  pending  the 
tfeaty,  certain  dfoeitftil  misrepiresentations  re- 
jecting the  amount  of  the  busineu  done  in 
the  house,  and  the  rent  received  for  a  part  of 
the  pemises,  'vherebj  Ae  plaintiff  was  induced 
to  giTe  a  large  sum  for  the  pramiaes,  it  was 
held,  that  the  latter  might  maintain  an  action 
on  the  case  for  the  deceitful  misrepresentations, 
although  they  were  not  noticed  in  the  oonyey- 
aaoe  of  the  preftiioca,  or  4b  a  manonuMiun^ 
the  bargain,  which  was  drawn  up  after  thMB 
representatioDS  were  made.  8  B.  &  C.  628;  5 
P.  k  B.-490, 6.  C.    Where  in  an  action  on  tite 


case  ihr  a  deceit,  the  plaintiff  deoiaMd  tfartl 
had  employed  tlie  defaidaiit  to  obt^a  a  I 
for  him;  that  tlie  defondaat  fiwodnleDtlj  i 
resented  to  him  that  a  premium  of  Xlw 
to  be  paid  for  it,  whereas  only  £100  wwe«»3 
paid,  by  meani  of  wiiiob  traodulent 
ation  the  defendant  obtained  from  lum  the : 
of  £60,  and  oonrerted  it  to  his  own  use,  iti 
held  that  tiieseaUegatioiiswvresiifliMBic 
out  farther  stating  that  the  £60  co 
was  over  and  above  the£100  to  be  paid  lot 
lease,  2  Marsh.  217;  6  Ttont  622,  a  CL; 
Me  2  Lord  Saym.  lll«,qQotadte2  B,k 
625,  as  to  evideoee,  in  reductiott  «f 
in  respect  of  the  value  of  tlw  premian,  Mi 
ft  M,  C,  N.  P.  808. 
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kss  q>irits,  that  at  the  rate  of  from  jSSO  to  j£40  a  month  had  been  sold 
mi  disposed  of  in  and  from  the  said  public-house,  to  wit,  to  the  amount 
yf  about  £10  in  spirits  per  month,  as  the  said  defendant,  at  the  time  of 
[to  makiag  his  said  false  and  deceitful  representation  well  knew ;  and  the 
Mid  plaifitiff  further  saith,  that  the  said  defendant,  by  means  of  the  pro- 
liiises,  on  the  day  and  year  aforesaid,  at,  Ac.  {vemie)  aforesaid,  falsely 
I  tad  fnradulently  deceived  the  said  plaintiff  on  the  said  sale,  and  thereby 
ife  sftid  lease/ trades,  and  businesses  have  become,  and  are  of  no  use  or 
valne  to  the  said  plaintiiT;  and  the  said  plaintiff  hath  sustained  great 
tionble,  expense  and  loss,  to  wit,  an  expense  and  loss  of  £600,  in  and 
Mboat  the  carrying  on  the  said  trades  and  businesses,  in  the  said  house  and 
ffemises,  and  endeavoring  to  dispose  of  the  said  lease,  trades  and  bnsi- 
laiKss,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  also,  before  and  at  Second 
:^  time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  oo^t, 
said  defendant  proposed  and  offered  to  the  said  plaintiff,  to  sell  and  ^^  ^^^^ 
of  to  the  said  plaintiff,  a  certain  othe]>  public  house  and  premises, 
itb  the  appurtenances,  for  the  residue  of  a  certain  term  of  yeai-s  therein, 
ther  with  the  good-will  and  trade  of  a  licensed  victualler  to  the  same 
,and  cei*tain  goods  and  chattels  in  and  about  the  same  premises,  to  wit, 
tc.  (venue)  aforesaid.  And  thereupon,  heretofore,  to  wit,  on  the* said,* 
.  {doff  of  misrepresentations^  or  aboiU  it^)  at,  &c.  (yefvue)  aforesaid,  the 
~  defendant  wrongfully  and  unjustly  contriving  and  intending  to  deceive 
defraud  the  said  plaintiff  in  that  behalf,  then  and  there  falsely  and  de- 
ly  pretended  to  the  said  plaintiff  that  a  much  greater  and  more  ad  van- 
us  business  was  then  and  there  carried  on  in  die  said  last-mentioned 
than  there  really  was,  to  wit,  that  from  seven  to  eight  butts  of  beer 
sold  per  month  in  the*  same  house,  and  that  about  £30  or  £40 
of  spirits  were  sold  each  month  in  the  same  dwelling-house ;  and 
said  defendant  then  and  there,  by  means  of  the  same  false  pretences, 
and  there  prevailed  upon  and  induced  the  said  plaintiff  to  bargain 
agree  to  buy  the  said  interest  in  the  said  term,  and  the  said  good-will 
trade,  at,  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  £300, 
kh  he  the  said  plaintiff  then  and  there  paid  to  the  said  defendant  for 
same;  whereas  in  truth  and  in  fact,  before  and  at  the  time  of  the 
g  of  the  said  last-mentioned  false  pretences  of  the  said  defendant, 
less  than  from  seven  to  eight  butts  of  beer  were  sold  per  month  in 
said  house,  and  much  less  than  £30  worth  of  spirits  per  month 
sold  in  the  same  house ;  and  by  reason  thereof,  the  said  good- will 
e  and  was  of  no  use  or  value  to  the  said  plaintiff ;  and  so  the 
plaintiff  saith,  that  the  said  defendant  falsely  and  fraudulently 
ived  him  the  said  plaintiff,  on  the  sale  of  the  said  last-mentioned 

and  good-will,  to  wit,  at,  &c.  [venue)  aforesaid. — And  whereas  Third 

heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Ac.   (ve-  ^""^^ 

)  aforesaid,  the  said  plaintiff,  at  the  request  of  the  said  defendant, 

ined  with  the  said  defendant,  to  buy  of  the  said  defendant,  his  the 

defendant's  interest  in  a  certain  other  unexpired  lease  of  a  certain 

public-house  and   premises,   with  certain  other  leasehold,  furni- 

fixtnres,  utensils  of  trade,  and  effects,  together  with  the  good -will  of 

said  defendant's  trade  and  business  of  a  publican  therein,  at  and  for 

iain  other  prices  or  sums  of  money,  amounting  in  the  whole  to  a  large 

'  of  money,  to  wit  the  sum  £525,  and  the  said  defendant  by  then 
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and  there  falsely,  fraudulently,  and  deceitfully  pretending  and  re\ 
ing  to  the  said  plaintiff,  that  the  said  last-mentioned  public-house  was 
ing  between  seven  and  eight  butts  of  beer  a  month,  to  the  amount 
about  £S0  or  £40  per  month  in  spirits,  find  was  doing  a  great  deal 
ale,  and  a  great  deal  in  wine,  and  also  that  the  parish  dinners  were 
Tided  and  given  at  and  in  the  said  last-mentioned  public-house,  and 
said  house  was  a  house  of  call  for  firemen,  then  and  t&ere  sold  the 
last-mentioned  lease,  furniture,  utensils,  and  effects,  together  with 
good-will  last  aforesaid,  at  and  for  the  said  sum  of  money,  so  amouni 
to  such  large  sums  of  money,  to  wit,  the  sum  of  £525,  to  the  said  pU 
tiff,  who  afterwards,  to  wit,  on  the  day  and  year  aforesaid^  at,  &c.  (tcni 
paid  the  said  defendant  for  the  same ;  whereas  in  truth  and  in  fact 
trade  and  business  of  the  said  last-mentioned  public-house  had  not 
nor  were,  between  seven  and  eight  butts  of  beer  a  month,  but  had 
and  were  much  less,  to  wit,  one  butt  a  month,  and  whereas  in  truth 
in  fact  neither  the  said  defeHidant,  nor  any  other  occupier  of  the  said 
mentioned  public-house,  had  sold  or  disposed  of  spirits  to  the  amount 
about  £30  or  £40,  but  had  sold  much  less,  to  wit,  to  the  amount  of  £) 
in  spirits ;  and  whereas  in  truth  and  in  fact  the  said  last-mentioned 
lio-house  had  not  been,  nor  was  doing  a  great  deal  in  ale,  and  a 
deal  in  wine,  but  had  been  and  was  doing  very  little  in  ale,  and  very 
tie  in  wine ;  and  whereas  in  truth  and  in  fact  the  parish  dinners  were 
provided  and  given  at  and  in  the  said  last-mentioned  public-house, 
was  the  said  last-mentioned  public-house  a  house  of  call  for  firemen^ 
the  said  defendant  at  the  time  of  making  his  said  last-mentioned  false 
deceitful  represention  well  knew.    And  the  said  plaintiff  further 
that  the  said  defendant,  by  means  of  the  last-mentioned  premises,  on 
day  and  year  aforesaid,  at,  &c.  (yenue^  aforesaid,  falsely  and  fraudulei 
deceived  the  said  plaintiff  in  the  said  sale,  and  thereby  the  said  lease, 
and  business  last  aforesaid,  have  become  and  are  of  no  use  or  value 
the  said  plaintiff,  and  the  said  plaintiff  hath  sustained  great  trouble 
expense  to  wit,  an  expense  of  £600  in  and  about  the  carrying  on 
the  said  trade  and.  business  last  aforesaid,  in  the  said  last-mentioned 
FoorUi       suage  and  premises,  and  endeavoring  to  dispose  of  the  said  lease, 

and  business  last  aforesaid,  at,  Ac.   {yenue^  aforesaid. — And  whei 
also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  <fec.  (tv 
aforesaid,  the  said  plaintiff  bargained  with  the  said  defendant  to  buy 
the  said  defendant  the  said  defendant's  interest  in  a  certain  other  un< 
ed  lease  of  a  certain  other  public-house  and  premises,  with  certain  o< 
trades  of  a  publican  and  victualler,  and  dealer  in  wines  and  spirits^ 
gether  with  certain  other  household  furniture,  utensils,  goods  and  chj 
and  also  the  good-will  of  the  said  last-mentioned  trades  and  biisin< 
and  the  said  defendant,  by  then  and  there  falsely,  fraudulently,  and 
ceitfuUy  pretending  and  representing  to  the  said  plaintiff,  that  the 
and  businesses  of  the  said  last-mentioned  public  houses  were  of 
extent  and  amount,  to  wit,  to  the  extent  and  amount  of  between 
and  eight  butts  of  porter  sold  and  delivered  per  month,  and  to  the  e: 
and  amount  of  so  much  spirits,  sold  and  delivered,  as  produced  about 
sum  of  from  £30  to  £40  per  month,  and  to  the  extent  -and  amount 
great  deal  of  ale,  and  also  that  parish  dinners  were  supplied  and 
by  and  in  the  said  last-mentioned  public-house,  and  that  the  said 
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iticmed  public  house  was  a  house  of  call  for  firemen,  from  all  which 

said  premises  aforesaid  great  gains  and  profits,  amounting  in  the  whole 

a  large  sum,  to  wit,  the  sum  of  J&IOO  per  month,  accrued  to  and  were 

d?ed  by  him  to  the  said  defendant,  so  carrying  on  the  said  trades  and 

as  aforesaid,  then  and  there  sold  the  said  last-mentioned  lease, 

dtore,  utensils,  goods  and  chattels,  together  with  the  good-will  last 

1,  to  the  said  plaintiff,  at  and  for  certain  other  sums  of  money, 

iting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £525, 

the  said  jdaintiff  afterwards,  to  wit,  on  the  day  and  year  aforestid, 

flie  parish  aforesaid,  paid  the  said  defendant  for  the  same ;  whereas  in 

aad  in  fact  the  said  last-mentioned  trades  and  businesses  were  not  of 

extent  and  amount,  but  on  the  contrary  thereof,  had  been  and  were 

lanall  extent  and  amount,  to  wit,  the  extent  and  amount  of  between 

and  three  butts  of  porter  sold  and  delivered  per  month,  and  to  the 

\ir  and  amount  of  so  much  spirits,  sold  and  delivered,  as  produced 

the  sum  of  from  £5  to  £10  per  month,  and  to  the  extent  and 

Lt  of  a  small  quantity  of  ale,  to  wit,  to  the  extent  and  amount  of 

barrel  per  month  ;  and  whereas  in  truth  and  in  fact  the  said  parish 

were  not,  nor  ever  had  been  supplied  and  taken  by  and  in  the  said 

lentioned  public-house;  and  whereas  in  truth  and  in  fact  the  said 

lentioned  public-house  was  not  a  house  of  call  for  firemen;  and 

in  truth  and  in  fact,  from  the  said  premises  as  aforesaid,  great 

and  profits  did  not  accrue,  and  were  not  received  by  the  said  defend* 

80  carrying  on  the  said  trades  and  businesses  as  aforesaid,  but  on  the 

thereof,  the  gains  and  profits  which  accured  to  and  were  receiv- 

iby  the  said  defendant,  so  carrying  on  the  said  trades  and  businesses  as 

id,  amounting  to  a  small  sum,  to  wit,  the  sum  of  XI  per  month, 

%  the  same  became  and  were  of  little  use  or  value  to  the  said 

ttiff;  and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely 

fraudulently  deceived  the  said  plaintiff  on  the  sale  of  his  said  last- 

itioned  interest  in  the  said  lease  of  the  said  last-mentioned  public- 

and  premises,  and  the  said  last-mentioned  good-will  of  the  said 

and  businesses,  together  with  the  last-mentioned  furniture,  utensils, 

and  chattels  aforesaid,  to  wit,  at,  &g.  {venue)  aforesaid. — [Add 

T  ctfunt,  merely  stating^  as  generally  as  practicable^  that  defendant 

tsenied  the  businesses,  cfc*  greater  and  of  more  value  than  they  reai- 

re.-] 

for  that  whereas,  before  and  at  the  time  of  the  committing  of  the  For  mis. 

unces  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  repj'^Beiit- 

idant  kept  a  circulating  library,  «nd  carried  on  the  trades  of  a  book-  ^^^  \f  ^ 

r,  stationer,*  jeweller,  toyman,  and.hardwaremaiv,  at  a  certain  mes- trade  and 

}  and  premises,  in  Mare  Street,  Hackney,  in  the  county  of  Middlesex,  ^"^^ 

was  possessed  of  a  certain  lease  of  the  said  messuage  and  premises,  !^t^to 

1  wit,  for  the  term  of  — ^  years,  commencing  from  the day  of  defendant 

in  the  year  of  our  Lord to  wit,  at,  Ac.  (venue)  aforesaid.  W- 

thereupon  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {venue')  the  said  plain- 
at  the  special  instance  and  request  of  the  said  defendant,  ^bargained  [  *689  ] 

^  the  said  defendant  to  buy  of  the  said  defendant  the  said  defendant's 

I)  See  tbe  note  to  the  preceding  fonn. 
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v^      interest  ia  the  unexpired  lease  of  his  said  premises,  and  the 
'*'™''    with  the  books  aad  shelves,  as  also  the  good-will  o(  his  said  trades, 
aad  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  £ — ; 
the  said  defendant  by  then  and  there  Mseljr^  fraudulently,  and  deed! 
pretending  and  representing  to  the  said  plaintiff  that  the  profits  of 
said  circulating  library  had  been,  and  then  were,  at  the  rate  of  near  £- 
per  annum,  and  that  the  said  house,  and  the  said  trades  carried  on  th( 
in,  produced  profits  more  than  — L  per  annum  besides,  and  that  the 
ber  of  the  readers  and  subscribers  to  the  said  Ubrary  were  altogether 
150  or  160,  and  that  the  books  in  the  said  library  amounted  to  4000 
umes,  then  and  there  sold  the  said  lease,  library,  books,  and  shelves,  aad 
said  good-will,  at  and  for  the  said  sum  of  —I. ;  and  the  said  pi 
afterwards,  to  wit,  on,  £c.  first  aforesaid,  paid  the  said  defendant  for 
same ;  whereas  in  truth  and  in  fact  the  profits  of  the  said  oil 
librajry  had  not  been,  nor  were,  at  the  rate  of  near  — L  per  anniua, 
had  been,  and  were,  much  less,  to  wit,  at  the  rate  of  — Z.  per  aan 
and  whereas  in  truth  and  in  fact  the  said  house,  and  the  said  trades 
ried  on  therein,  had  not  produced,  nor  did  produce,  profits  more  tban 
per  annum,  but  on  the  contrary  thereof  had  produced,  and  did  pi 
much  less,  to  wit,  the  sum  of  — L  per  annum ;  and  whereas  in 
and  in  fact,  the  number  of  readers  and  subscribers  to  the  ssud  libi 
were  much  less  than  about  150  or  160,  to  wit,  30 ;  and  whereas  in 
and  in  fact,  at  the  time  of  the  making  of  the  said  false  represeni 
the  said  books  in  the  said  library  did  not  amount  to  4000  volumes,  as 
said  defendant,  at  the  time  of  his  making  his  said  false  and  deceit 
representation,  well  known ;  and  the  said  plaintiff  further  saitb,  that 
said  defendant,  by  means  of  the  premises,  on,  <&c.  aforesaid,  at,  4^.  (t 
nue)  aforesaid,  falsely  and  fraudulently  deceived  the  said  plaintiff  oa 
said^le,  and  thereby  the  said  lease,  trades,  and  businesses,  have 
and  are  of  no  use  or  value  to  the  said  plaintiff,  and  the  said 
hath  sustained  great  trouble  and  expense,  to  wit,  an  expense  of 
and  about  the  carrying  on  the  said  trades  and  businesses  in  the  siad 
suages  and  prcmises,*and  endeavoring  to  dispose  of  the  said  lease, 
andbusinesses,  to  wit,at,  &c.  {ventie^  aforesaid.— [  TTiree  eounts^subdivu 
[  ♦690  ]  ^/  ^^  /orwer.]— And  whereas  *aIso  hereunto^  to  wit,,  on,  &c.  at, 
Fifth         (^venue)  the  said  plaintiff  bairgained  with  the  said  defendant  to  buy  o^ 
said  defendant,  his  interest  in  a  certain  other  unexpired  lease  of  a  oei 
other  houses  and  premises,  and  a  certain  other  circulating  library, 
the  books  and  shelves  tlierein.  as  also  the  good-will  of  a  certain 
carried  on  by  the  said  defendant  in  the  said  last-mentioned  house  and 
mises,  and  the  said  defendant,  by  then  and  there  Msely,  fraudul< 
and  deceitfliUy  pretending  and  representing  to  the  said  plaintiff  that 
said  last-mentioned  circulating  library  produced  near  — L  per  an 
and  thai  the  said  last-mentioned  house  and  trade  produced  more 
— /.  per  annum,  falsely  and  fraudulently  induced  the  said  plaini 
buy  of  the  said  defendant  his  interest  in  his  said  last-mentioned  ci 
ing  library,  shelves,  and  the  good-will  of  the  said  trade,  for  a 
other  sum  of  money,  to  wit,  the  sum  of — /.,  whereas  in  truth  and  in 
the  said  last-mentioned  circulating  library  did  not  produce  near  — t, 
produced  much  less  to  wit,  — /.  per  annum  ;  and  whereas  in  truth 
in  fact  the  said  house  and  trade  did  npt  produce  — /.  per  aannin, 
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p  tte  eontrarj  thereof  had  produeed,  and  did  produce,  and  then  con-      ^ 
ftMi  to  produce,  mach  less,  to  wit,  the  sum  of  — /.  per  annum,  where- 
of the  s^mse  became  and  were  of  little  nse  or  value  to  the  said  plaintiff; 
ii  so  the  said  plaintiff  saith,  that  the  said  defendant  fisilsely  and  frand- 
flentlj  deeeived  tke  said  plaintiff  on  the  sale  of  the  said  last^entioned 
'iiterest  in  the  said  premises,  the  said  last-mentioned  circulating  library, 
ifetd  the  good-will  of  the  said  trade,  to  wit,  at,  <fec.  (venue). — And  where-  Sixth 
■fi  also  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {verme^  aforesaid  the  said  ^*??^*j*' 
:fiaiBtiff  at  the  Uke  special  instance  and  request  or  the  said  defendant,  ^g  ^^at 
letained  and  employed  the  said  defendant,  to  endeavor  to  obtain  for  hira  defendant 
Jke  said  plaintiff  a  new  lease  of  the  said  messuage  and  premises,  with  ^"^  &^^ 
appurtenances,  for  an  extended  term ;  and  the  said  defendant  after- ^^  than 
,  to  wit,  on,  Ac.  aforesaid,  obtained  a  new  lease  thereof  from  one  he  had. 

P.  for  the  said  plaintiff,  to  wit,  for  the  term  of years,  'from,  Ac. 

the  year  of  our  Lord at  the  yearly  rent  of  — L  at  and  for  a 

lis  premium,  to  wit,  at,  Ac.  (venue^  aforesaid ;  and  although  it  then 
there  became  and  was  the  duty  of  the  said  defendant  to  render  to 
said  plaintiff  a  just  and  true  account  of  the  terms  upon  which  he  had 
uaed  such  new  lease  as  aforesaid,  yet  the  the  said  defendant,  not  regard-    ^^^^ 
his  duty  in  that  behalf,  afterwards,  to  wit,  on,  Ac.  aforesaid,  *at,  Ac.  L  ^^^  J 

f)  aforesaid,  falsely  and  fraudulently  asserted,  represented,  and  pre- 

led  to  the  said  plaintiff,  that  the  said  E.  F.  )*equired  and  was  to  be 

id  the  premium  of  — ?.,  for  granting  such  new  lease,  whereas  the  said  E. 

required  and  was  to  be  paid,  a  much  less  sum  of  money,  to  wit,  the  sum 

— */.,  for  granting  such  new  lease,  as  the  said  defendant  then  and  there 

knew ;  and  the  said  plaintiff  further  saith,  that  the  said  defendaht, 

means  c^  his  said  last-mentimied  false,  fraudulent,  and  deceitful  repre- 

ttions,  afterwards,  to  wit,  on,  Ac.  last  aforesaid,  obtained  and  acquir- 

from  the  said  plaint^f  a  lax^  sum  of  money,  to  wit,  the  sum  of  — /., 

eonverted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  Aq.  (ve- 

i)  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  respective  times  For  aiiM. 
the  cammittiBig  of  the  grievances  by  the  said  defendant  in  the  first,  ly  repr©. 
md  and   third  counts  of  this  declaration  mentioned,  was,  and  from  ^^^^  ^ 
hitherto  hath  been  and  still  is,  a  wharfinger,  and  the  business  and  gon  that 
it  of  a  wharfinger  exercised  and  carried  on,  and  still  exercises  he,  defend- 

canies  on,  at  and  upon  a  certain  wharf,  called  Three  Cranes  Wharf,  JJJ^JJ^ 
ite  and  being  at,  Ac. ;  and  whereas  also,  before  and  at  the  said  seve-  to  receive 
and  respective  times  hereinafter  mentioned,  the  said  defendant  also  goods  du 

a  wharfinger^  and  the  business,  the  employment  of  a  wharfinger  exer-  !|^^g  . 
^  and  carried  on,  and  still  exercises  and  carries  on,  at  and  upon  a  'harf, 

in  other  wharf,  called  the  wharf,  situate  and  being  at,  Ac.  whereby 

resaid ;  and  whereas  also,  just  before  and  at  the  time  of  the  com-  IjJ^'Jl^ri. 
ting  of  the  grievance  hereinafter  next  mentioned,  one  E.  P.  master  Tedof  ^"' 
a  oertain  ship  {xc  vessel,  had  been  and  was  directed  and  author-  the  profits 
"  by  G.  H.  and  I.  E.  to  deliver  to  the  said  plaintiff,  as  such  wharfin-  ^^^^J^' 
as  aforesaid,  at  his  said  wharf,  divers,  to  wit,  47  packages  of  goods  &c*o^'* 
)  msrchandiz^,  for  the  said  G.  H.  and  divers,  to  wit,  19  packages  of 

(«)  Thin  GMuewu  tried,  and  plaintiff  obtained  a  Terdiot 
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Jl^^  goods  and  merchandizes  for  the  said  I.  E.  to  be  by  the  said  {daintiff,  at 
such  wharfinger  as  aforesaid,  taken  care  of  and  in  upon  the  said  whai( 
and  from  thence  forwarded  for  the  said  G.  H.  and  I.  K.  repectively,  for 
wharfage  and  reward  to  the  said  plaintiflf  in  that  behalf,  and  which  bM 
packages  the  said  plaintiff  was  then  and  -there  ready  and  willing  to  accepi 

r  «gg2  1  s^d  receive  and  take  care  of,  at  and  upon  his  said  wharf,  and  forward  Hi 
aforesaid.    And  thereupon,  just  before  the  committing  of  the  grievance  iii 
this  count  hereinafter  mentioned,  the  said  E/  F.  was  about  to  cause  to  be 
delivered  the  said  packages  to  the  said  plaintiff,  yet  the  satd  defendant, 
&c.  well  knowing  the  premises,  but  contriving  and  intending  wrongfuUj 
and  unjustly  to  injure  and  damnify  the  said  plaintiff,  so  being  such  whai^ 
finger  as  aforesaid,  in  the  said  business  and  employment,  and  to  deprivt 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  derived 
from  the  wharfage  and  care  of  the  said  packages,  did  heretofore,  to  wit) , 
on,  &c.  at,  &c.  falsely,  fhidulently,  deceitfully,  and  maliciously  repre^ ; 
>   sent  and  pretend,  to  a  certain  person,  then  being  the  mate  -of  the  said  I 
ship  or  vessel,  that  the  said  defendant  was  authorized  by  the  said  O.  H» 
and  I.  E.  to  receive  the  said  packages ;  and  the  said  mate  being  then  ant 
there  deceived  by  the  said  false  representation  of  the  said  defendant,  di4, 
then  and  there  suffer  and  permit  the  said  defendant  to  take  and  receift' 
the  said  parcels  and  packages,  and  the  said  defendant  did  then  and  Iheit 
take  away  the  said  packages,  and  the  said  packages  were  never  deliverei: 
by  the  said  E.  F.  at  the  said  wharf  of  the  said  plaintiff;  by  means  dfi 
which  said  several  premises,  the  said  plaintiff  then  and  there  was  put  W. 
ffreat  trouble  and  expense,  in  sending  a  lighter  to  the  said  ship  or  vessdf 
for  the  said  packages,  and  lost  and  was  deprived  of  the  hire  and  reward 
profits,  benefits,  and  advantage,  which  he  otherwise  would  have  derived  aai 
acquired  from  the  wharfage,  stowage,  and  keeping,  and  forwarding 

Seoond       packages,  as  aforesaid,  to  wit,  at,  &c.  aforesaid. — And  whereas  also 

ooont  fore  and  at  the  time  of  the  committing  pf  the  grievances  hereinafter 
mentioned,  divers  packages  of  goods  and  merchandizes  had  been  and 
shipped  on  board  a  certain  other  ship  or  vessel,  with'  directions  that  U 
same  should  be  delivered  at  the  said  wharf  of  the  said  plaintiff,  thatisttt 
say,  47  packages  of  goods  and  merchandizes  fbr  the  said  O.  H.  and  ' 
packages  of  goods  and  merchandizes  for  the  said  I.  E.  to  be  by  the 
plaintiff,  as  such  wharfinger  as  aforesaid,  taken  care  of  in  and  upon 
said  wharf,  and  forwarded  for  the  said  G.  H.  and  I.  E.  respectively, 
wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  and  which 
last-mentioned  packages  the  said  plaintiff  was  then  and  tiiere  ready 
willing  to*  accept  and  receive  and  take  care  of,  at  and  upon  his  said  wh 
and  forward  as  aforesaid ;  and  thereupon,  just  before  the  committxn. 

[  *698  ]  the  grievance  in  this  count  'M^hereinafter  next-mentioned,  the  said 
mentioned  packages  were  about  to  be  delivered  to  the  said  plaintiff, 
such  wharfinger  as  aforesaid,  yet  the  said  defendant,  well  blowing 
premises,  but  contriving  and  intending  wrongfully  and  unjustly  to  in 
and  damnify  the  said  plaintiff,  so  being  such  wharfinger,  as  aforesaid, 
his  said  business  and  employment,  and  to  deprive  him  of  his  hire  and 
ward  which  he  otherwise  would  have  i*eceived  and  derived  from 
wharfage  of  the  said  last-mentioned  packages,  heretofore,  to  wit,  on, 
at,  &c.  (venue')  did  falsely,  fraudulently,  deceitfully,  and  maliciously 
present  and  pretend  to  a  certain  person,  then  being  aboard  the  said  I 
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jMDtio&ed  ship  or  vessel,  that  the  said  defendant  was  authorized  to  deli- 
v^  to  the  said  G.  H.  and  I.  K.  the  said  last-mentioned  packages ;  and  the 
taid  person  so  then  being  on  board  the  said  ship  or  vessel,  being  then  and 
liiere  deceived  by  the  said  false  representation  of  the  said  defendant,  did 
then  and  there  suffer  and  permit  the  said  defendant  to  take  and  carry. 
away  the  said  last-mentioned  packages,  and  the  said  defendant  did  then  and 
there  take  away  the  same  packages,,  and  the  said  last-mentioned  packages 
were  never  delivered  at  the  said  wharf  .of  the  said  plaintiff;  by  means  of 
which  said  several  premises  the  said  plaintiff  then  and  there  lost  and  was 
deprived  of  the  hire  and  reward,  profit,  benefit,  and  advantage  which  he 
otherwise  would  have  derived  and  acquired  from  the  wharfage  and  keep- 
ing, and  forwarding  of  such  packages  as  aforesaid,  to  wit,  at,  &c.  (venue)  ■ 
aforesaid. — ^And  whereas  also,  just  before  and  at  the  time  of  the  commit-  ^"^ 
ting  of  the  grievance  hereinafter  next  mentioned,  divers,  to  wit,  47  pack- 
i^es  of  goods  and  merchandizes,  to  be  delivered  to  the  said  E.  F.  and  19 
packages  of  goods  and  merchandizes,  to  be  delivered  to  the  said  G.  H. 
were  consigned  to  and  about  to  be  delivered,  and  would  (had  not  the  griev- 
ance hereinafter  next  mentioned  been  committed  by  the  said  defendant) 
baye  been  delivered  to  the  said  plaintiff  as  such  wharfinger -as  aforesaid, 
tor  wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  to  wit,  at,  &c. 
(venue)  aforesaid  ;  yet  the  said  defendant,  heretofore,  to  wit,  on  &c.  aibre- 
aaid,  at,  <&c.  (venue)  aforesaid,  well  knowing  the  premises,  but  contriving 
and  intending  wrongfully  and  unjustly  to  injure  and  damnify  the  said 
plaintiff,  so  being  such  wharfinger  as  aforesaid,  in  his  said  business  and 
Mployment,  and  to  deprive  him  of  the  reward  he  otherwise  would  have 
leceived  and  derived  from  the  wharfage  of  the  said  last-mentioned  pack- 
[  ages,  did  falsely,  'fraudulently,  and  deceitfully  represent  and  pretend  to  a  r  •694  ] 
aertain  person  then  having  the  care  and  custody  of  the  said  last-mentioned 
packages,  that  the  said  defendant  was  authorized,  as  such  wharfinger,  to 
leceive  and  forward  the  said  packages  tp  the  said  E.  F.  and  G.  H. ;  and 
&e  said  person  being  then  and  there  deceived  by  the  said  false  represen- 
I  tations  of  the  said  defendant,  did  then  and  there  suffer,  and  permit  the 
I  said  defendant  to  take  and  receive  the  last-mentioned  packages,  and  the 
i  laid  defendant  did  then  and  there  take  away  the  said  several  last-mentioned 
[packages,  by  means  of  which  said  several  premises  the  said  plaintiff  then 
and  there  lost  and  was  deprived  of  the  hire  and  reward,  profits,  benefits, 
land  advantage  which  he  otherwise  would  have  derived  and  acquired 
from  the  wharfage  and  keeping  and  forwarding  the  said  last-mentioned 
packages  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  Fourth 
^atso,  before  and  at  the  time  of  the  committing  of  the  grievance  heroinaf-  oo^t. 
ter  next  mentioned,  divers,  to  wit,  68  packages  of  other  goods  and  chat- 
I  Ms  were  about  to  be  delivered  to  the  said  plaintiff,  as  such,  wharfinger  as 
^aforesaid,  to  be  by  him,  as  such  wharfinger,  taken  care  of,  at  and  upon  a 
(Bertain  wharf  of  him  the  said  plaintiff,  for  wharfage  and  reward  to  the 
lid  plaintiff  in  that  behalf,  and  which  said  packages  he  the  said  plaintiff 
jras  ready  and  willing  to  accept  and  receive,  and  take  care  of,  at  and  up- 
im  his  said  last-mentioned  wharf;  yet  the  said  defendant  heretofore,  to 
mt,  on  the  said,  <&c.  aforesaid,  at,  ^c.  (venue)  aforesaid,  well-knowing 
I  Ihe  premises,  but  contriving  and  intending  wrongfully  and  unjustly  to  in- 
jnre  and  damnify  the  said  plaintiff,  so  being  such  wharfinger  as  aforesaid, 
k  hia  business  and  employment,  and  to  deprive  him  of  the  hire  and 
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reward  he  otherwise  would  have  received  and  derived  from  the  wharflM 
of  the  said  packages,  by  false  pretences  did  hinder  and  prevent  tiie  d(& 
veiy  of  the  said  last-mentioned,  packages  to  the  said  plaintiff,  as  snok 
wharfinger  as  aforesaid,  and  did  obtain  and  get  into  his  possession  (hi 
same  packages  ;  by  means  of  which  said  several  premises,  the  said  plam* 
tiff  then  and  there  lost  and  was  deprived  of  the  hire  and  reward^  p^ofi^ 
benefit,  and  advantage,  which  he  otherwise  would  have  derived  and  ac- 
quired from  the  wharfage,  keeping,  and  forwarding  sudi  packages  sa  afora^ 
said,  to  wit,  at  &c.  {venue)  aforesaid. 

For  repre-      For  that  whereas  the  said  plaintiff,  before  and  at  the  respective  timet 
t^f'Sain-  of  the  committing  of  the  grievances  by  the  said  defendant  hereinafter  moi*, 
tiff'8  wi^  tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  carrier,  hi 
|on  set  oat  and  by  a  certain  wagon  of  the  said  jdaintiff,  of  goods,  wares,  and  mep^ 
^Sin^     chandizes,  from  a  certain  inn  called  the  White  Hart  Inn,  St.  John  Streot^ 

inn,  i^  the  county  of to  Bedford,  in  the  county  of  Bedford,  and  for  hiif. . 

and  reward,  during  all  that  time,  used,  exercised,  and  carried  on,  and  stilt  j 
doth  use,  exercise,  and  carry  on  the  business  and  occupation  of  such  cap» 
rier  as  aforesaid,  to  wit,  at,  Ac.  (venue')  ;  and  whereas  also,  just  befoit 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next  mea^., 
[  '695  ]  tioned,  a  *certain  servant  of  such  persons,  trading  under  the  name,  styla^' 
and  firm  of  Messrs.  E.  and  Co.  was  directed  and  authorized  by  them  1^ 
send  divers,  to  wit,  two  parcels,  by  the  said  wagon  of  the  said  plain  " 
from,  &c.  aforesaid,  to,  &c.  aforesaid,  that  is  to  say,  one  of  the  said  pa 
eels  to  Mr.  T.  P.  at,  &c.  aforesaid,  and  the  other  thereof  to  Mr,  D* 
the  same  place,  and  which  said  parcels  he  the  said  plaintiff  was 
and  willing  to  accept  for  the  purpose  aforesaid,  and  to  carry  and  ccmv 
the  same,  in  and  by  the  said  wagon,  from,  &c.  aforesaid,  to,  Ac.  afoi 
said ;  and  thereupon,  just  before  the  committing  of  the  grievance  in 
count  after  mentioned,  the  said  servant  inquired  of  the  said  defendant, 
a  certain  inn  in  St.  John  Street  aforesaid,  called  the  Cross  Keys,  wheth^ 
the  Bedford  wagon,  (meaning,  as  the  said  defendant  well  knew,  the 
we^gon  of  the  said  plaintiff,)  then  went  from  the  said  last-mentioned 
to  Bedford  aforesaid ;  whereupon  the  said  defendant  then  and  there, 
is  to  say,  on,  &c.  at.  Ac  aforesaid,  well  knowing  the  premises,  but 
triving,  and  falsely  and  fraudulently  intending  to  injure  and  daamify 
said  plaintiff,  so  being  such  common  carrier  as  aforesaid,  and  to-  depri' 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  d 
ed  from  the  carriage  of  the  said  parcels  in  and  by  his  said  wagon,  kn< 
ingly ,  falsely,  fraudulently,  deceitfully,  and  maliciously,  then  and  &ere  re; 
sented  to  the  said  servant  that  the  Bedford  wagon  (then  and  there 
ing  the  said  wagon  of  the  said  plaintiff,)  did  then  go  from  the  said 
called  the  Cross  Keys,  whereas  in  truth  and  in  fact,  the  said  wagon 
the  said  plaintiflf  did  not  then  go  from  the  said  last-mentioned  inn,  as 
the  said  defendant  then  and  there  well  knew  ;  by  means,  and  in 
quence  of  which  false  representation  of  the  scud  defendant,  the  said 
vant  was  then  and  there  induced  to  and  did  then  and  there  deliver 
said  parcels  to  the  said  defendant,  who,  further  contriving  and  intent 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Ac,  (venue)  nfat^ 
said,  sent  the  same  to  Bedford  aforesaid,  by  another  and  dififorent  w^ 
than  the  said  wagon  of  the  said  plaintiff,  and  the  said  parcels  were  me 
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idiTerod  to  the  said  defendant,  or  carried  or  conyeyed*  by  his  sitid  ^ag-      '^ 
to  Bedford  aforesaid,  or  elsewhere ;  by  means,  and  in  consequence  of    *■"''• 
•Yiiicli'said  several  premises,  the  said  plaintiff  then  and  there  lost  and  was 
depriYed  of  the  hire  and  reward,  profit,  benefit,  and  advantage,  which 
m^ht  and  would  otherwise  have  been  paid  and  arisen,  and  accrued  to 
fix>m  the  carriage  of  such  parcels  in  and  by  his  said  wagon  as  i^ore- 
id,  to  wit,  at,  &c.  (^venue^  aforesaid. — And  whereas  also,  before  and  at  Seoood 
Ae  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  ®^""^ 
fl»  said  Messrs.  E.  &  "V^Go.  at  the  request  of  the  said  defendant,  had  [  *696  ] 
caused  to  be  delivered  to  him  the  said  defendant,  divers,  to  wit,  two  other 
parcels,  to  be  by  him  delivered  to  the  said  plaintiff,  and  to  be  carried  and 
'Conveyed  by  the  said  plaintiff  as  such  common  carrier  qs  aforesaid,  in  and 
bf  Mb  said  wagon,  from,  &g.  afoi'esaid,  to,  &c.  aforesaid,  for  certain  hire 
•^  reward  to  him  the  said  plaintiff  in  that  behalf;  nevertheless,  the  said 
jlefendant,  well  knowing  tiie  said  last-mentioned  premises,  but  contriving 
Ihd  intending  to  injure  and  damnify  the  said  plaintiff,  did  not  nor  would 
ddiver  the  said  last-mentioned  parcels  to  the  said  plaintiff,  but,  on  the 
,eoBtrary  thereof,  afterwards,  to  wit,  on,  &o.  at,  &c.  Qcenue)  aforesaid, 
kVrongfully,  knowingly,  and  willingly  caused  the  same  to  be  sent  from,  &c. 
fferesaid,  to,  &c.  aforesaid,  by  a  certain  other  carrier,  whereby  tho  said 
^*  ntiff  then  and  there  lost  and  was  deprived  of  the  profit,  benefit,  and 
sntage,  which  might  and  would  otherwise  have  arisen  and  accrued  to 
fixmi  the  carriage  of  the  said  last  mentioned  parcels  in  and  by  his  said 
Qas  last  aforesaid,  to  wit,  at,  &;c.  (r^Atee)  aforesaid. — And  whereas  Third 
,  before  and  at  the  time  of  the  committing  of  the  grievance  hereinaf-  ^^^^ 
next  mentioned,  the  said  defendant  had  accepted  and  received  from 
persons,  trading' under  the  style  and  firm  of  Messrs.  J.  &  Go.  a 
in  box  or  parcel  to  be  by  him  delivered  to  the  driver  of  the  said 
n  of  the  said  plaintiff,  in  order  that  the  same  might  be  carried  and 
veyed  by  him,  as  such  common  carrier  as  aforesaid,  in  and  by  his  'said 
m,  from,  Ac.  aforesaid,  to,  &c.  aforesaid,  for  a  certain  hire  and  re- 
to  the   said  plaintiff  in  that  behalf ;  yet  the  said  defendant,  well 
owing  the  said  last-mentioned  premises,  but  contriving  and  falsely  and 
dalently  intending  to  deprive  the  said  plaintiff  of  the  hire  and  reward 
would  have  acquired  and  received  in  case  he  had  the  carriage  and  con- 
ance  of  the  said  last-mentioned  box  or  parcel  as  aforesaid,  and  other- 
to  injure  and  damnify  the  said  plaintiff,  afterwards,  to  wit,  on,  &c.. 
&c.  (venue)  aforesaid,  wrongfully  and  maliciously,  instead  of  deliver- 
the  said-last-mentioned  box  or  parcel  to  the  driver  of  the  said  wagon 
the  said-  plaintiff  afterwards,  to  wit,  on,  &c.  at,  i&c.  {venue)  foresaid, 
d  the  same  to  be  sent  from,  &;c.  aforesaid,  to,  &c.  aforesaid,  by  a 
other  carrier,  whereby  the  said  plaintiff  then  and  there  lost  and 
deprived  of  all  the  benefit,  profit,  and  advants^e  which  might  and 
d  otherwise  have  arisen  and  accrued  to  him  from  the  carriage  of  the 
ntioned  box  or  parcel  in  and  by  his  said  wagon  as  aforesaid,  and 
thereby  then  and  there  otherwise  much  injured  and  damnified,  to  wit, 
Ac.  {venue)  aforesaid. — [Fourth  count  nearly  similar  to  the  thirds  *w-  [  *69T  ] 
half  a  hogshead  of  vinegar  instead  of  a  box  or  parcelJ] 

f  f6r  that  whereas  the  said  plaintiff  for  divers,  to  wit,  two  years  and  up-  By  one 
b*rds  now  last  past,  hath  been  and  still  is,  a  [fishmonger,]  and  for  and  *■*"»«• 
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during  all  the  time  aforesaid,  hath  used,  exercised,  and  carried  on  die 
trade  or  business  of  a  [fishmonger,]  to  wit,  at,  &c.  (^venue's  and  the  sal 
pat  defendant  hath,  during  all  that  time  there  also  used,  exercised^  and  a^ 

^^^  Tied  on,  and  still  doth  use,  exercise  and  carry  on,  the  trade  and  bcsines 
ferper  '  o^  ^  [fishmonger ;]  and  whereas,  during  all  that  tune  aforesaid,  the  sni 
■onatlng  plaintiff  hath  been  of  great  repute  in  the  way  of  his  said  trade  or  bosiaflB 
^^^^  of  a  [fishmonger,]  and  divers  and  very  manypersops  of  great  wortli  han^ 
oMfimnff.  during  all  the  time  aforesaid,  been  us^d  and  accustomed  to  buy  [fi^]  d 
the  said  plaintiff,  and  the  said  plaintiff,  by  means  of  such  premises,  wis 
daily  acquiring  great  gains  and  profits  in  the-  way  of  his  said  trade  or 
business,  to  wit,  at,  Ac.  (^venue^  ;  and  whereas,  whilst  the  said  plainttf 
and  the  said  defendant  so  respectively  followed  and  exercised  die  said 
trade  or  business  of  a  [fishmonger,  to  wit,  at,  &c,  (^venue)  aforesaid,  ooe 
E.  F.  being  the  customer  of  the  said  plaintiff  in  his  said  trade  or  busi- 
ness of  a  [fishmonger,]  did  then  and  there  want  to  buy  certain  fish,  aad 
was  then  and  there  desirous  of  buying  the  same  of  the  said  plaintiff^  to 
wit,  at,  Ac.  (^twnue)  aforesaid,  whereof  the  said  defendant  then  and  theie 
had  notice ;  nevertheless  the  said  defendant  well  knowing  the  preznisesv 
but  contriving  and  maliciously  intending  to  injure  the  said  plaintiff  in  his 
said  trade  or  business,  then  and  there,  to  wit,  on,  Ac.  at,  £c.  {venue) 
aforesaid,  wrongfully  and  unjustly  offered  and  exposed  for  sale  to  one  6. 
H.  then  and  there  being  the  servant  of  the  said  E.  F.  certain  [fish]  to  wit, 
[three  pair  of  soles,]  of  the  said  defendant,  as  and  for  the  fish  of  the  said 
plaintiff,  and  did  then  and  there  falsely  pretend  to  the  said  O.  H.  that  the 
same  then  were  the  [fish]  of  the  said  plaintiff,*  when  the  said  defendant 
then  and  there  well  knew  thaVlho  same  were  not  the  [fish,]  of  the  said 
plaintiff,  whereby  the  said  E.  F.  who  would  otherwise  have  then  boaght 
[fish]  of  the  said  plaintiff,  was  then,  wholly  prevented  from  buying  sock 
[fish  I  of  the  saia  plaintiff,  and  the  said  plaintiff  thereby  wholly  lost 
the  sale  of  the  said  [fish],  which  he  otherwise  would  have  sold  to  the 
said  E.  F.  and  the  profit  and  benefit  of  such  sale,  to  \iit,  at,  £c.  {venue) 
aforesaid. 

By  proprie  For  that  whereas,  he  the  said  plaintiff,  for  divers  years  before,  and  at  ' 
tor  of  pa^  the  time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  did 
■Sdnrta*  prepare,  vend,  and  sell,  and  continue  to  prepare,  vend  and  sell,  and  stiU 
penonfbr-  docs  continue  to  prepare,  vend  and  sell  for  profit,  divers  large  quantities 
"^"^s  of  a  certain  snuff  called  cordial  cephalic  snuff,  which  said  snuff  the  said 
wS'for*  plaintiff  was  then,  and  still  is  used  and  accustomed  to  sell  in  bottles,  re- 
aod  ftkifldj  spectively  wrapped  up  in  paper,  ^having  the  following,  amongst  other 
repraent-   words,  printed  thereon,  that  is  to  say,  "  Sold  by  Frans.  Newberrv,  loini  < 

ing  it  to  be  ^  ^  "^  "^  •  '  * 


^ 


by  Mi^         ^^^  Where  a  muiafkotuiw  had  adopted  %  the  plaintiif,  H  appealed  in  erideiioe  thax  tbi 

t^  wycn    particular  mark  fi>r  hia  goods,  in  order  to  de-  persona  who  boaght  the  goods  of  the  deftnd- 

waa  pre*      ^^^  ^^^  ^^^  ^^^  manufinctared  by  him,  it  ant,  knew  bj  whom  they  were  mano&ctared, 

nared  by      ^^  ^®^^*  ^^^  "^  action  on  the  case  was  main-  bat  that  the  defendant  need  the  plaintiff*! 

Sefendan      tainable  by  him  against  another  peraon  who  OArk,  and  woid  the  gooda  so  marked  in  oido' 

^\  adopted  the  same  mark  for  the  purpose  of  d^  that  his  eoatomera  might,  and  in  fitet  thqrdid* 

Jif^QQ  ^  noting  that  his  goods  were  manufiCctured  by  re-eell  them  as  and  !br  goods,  manufactured  by 

^       J  the  plaintiff,  and  who  sold  the  goods  so  marked  the  plaintiff,  it  was  held  that  this  eyidcnce  asp- 

as  and  for  goods  manuikctared  bv  the  pluntifll  ported  the  declaration,  8  B.  &  0.  641;  5  D 

The  declaration  stated  that  the  defendant  aokl  s  IL  292^  &  C;  and  see  ftmn  of  dedaimtiea 

the  gooda  as  and  fi>r  gooda  manufkotured  by  there. 


f 
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rietor,  having  purchased  of  Mr.  Collins  half  the  right  and  benefit,  of 
patent,  at  his  new  medicinal  warehouse,  No.  45,  in  St.  Paul's  Church- 
on  the  coach-waj  five  doors  from  Cheapside  towards  Waiting-Street, 
Ion,  used  by  B.  C.  Collins,  at  the  printing-office,  New  Canal,  Salis- 
r,"  to  wit,  at,  &c. ;  and  whereas  the  said  plaintiff,  before  and  at  the 
of  committing  the  grievances  hereinafter  next  mentioned,  had  gained 
acquired  great  fame  and  reputation  with  the  public,  on  account  of  the 
lent  quality  of  the  said  cordial  cephalic  snuff,  so  by  him  prepared, 
ided,  and  sold,  and  continued  to  be  prepared,  vended,'  and  sold  as 
kid,  whereby  the  said  plaintiff  daily  acquired  and  obtained   great 
and  profit,  to  the  comfortable  support  of  himself  and  family,  to  wit, 
;ic.  {ventie)  aforesaid ;  yet  the  said  defendant  well  knowing  the  pre- 
-~s,  but  wickedly  and  wrongfully,  subtly  and  unjustly,  intending  to  in- 
the  said  plaintiff  in  his  said  sale  of  the  said  cordial  cephalic  snuff, 
to  deprive  him  of  the  great  gam  and  profits  which  he  the  said  plaintiff 
lid  otherwise  have  acquired,  by  preparing,  vending,  and  selling  the  said 
lial  cephalic  snuff  as  aforesaid,  to  wit,  on,  <fcc.  and  on  divers  other 
and  times  between  that  day  and  the  day  of  the  commencement '  of 
suit,  to  wit,  at,  Ac.  (ventte)  aforesaid,  did  wrongfully,  knowingly,  in- 
)usly,  deceitfully,  and  fraudulently,  against  the  will,  and  without,  the 
or  consent  of  the  said  plaintiff,  prepare  and  make,  and  cause  to 
fprepared  and  made,  divers,  to  wit,  15,000  bottles  of  snuff,  in  imitation 
the  said  cordial  cephalic  snuff,  so  prepared,  veiled,  and  sold  by  the 
'  plaintiff  as  aforesaid,  and  did  wrap  up,  and  caused  to  be  wrapped  up, 
said  last-mentioned  bottles  of  snuff,  in  paper,  having  the  following, 
5t  other  words,  printed  thereon,  that  is  to  say,  "  Sold  by  Frans. 
rbury,  Ac."  {as  in  the  original  label)  in  order  to  denote  that  such 
was  genuine  cordial  cephalic  snuff,  prepared,  vended,  and  sold  by 
said  plaintiff;  and  did  knowingly,  wrongfully,  iirjuriously,  deceitfully, 
fraudulently,  vend  and  sell,  for  his  own  lucre  and  gain,  the  said  last- 
itioned  bottles  of  snuff,  by  the  name  and  description  of  a  cordial  ce- 
ic  snuff,  which   had  been    prepared,  vended,  and  sold  by  the  said 
lintiff,  whereas  in  truth  And  in  fact,  the  said  plaintiff  had  never  been 
preparer,  vendor,  or  seller  thereof,  or  any  part  *thereof ;  by  reason  [  *699  ] 
'dch  said  premises  the  said  plaintiff  has  been  fraudulently,  deceitful- 
[wrongfuUy,  and  injuriously  hindered  and  prevented  by  the  said  defend- 
from  selling,  vending,  and  disposing  of  divers  large  quantities,  to  wit,  . 

bottles,  of  the  said  cordial  cephalic  snuff,  which  the  said  plaintiff 

lid  otherwisetfiave  sold,  vended  and  disposed  of,  and  the  said  plaintiff 

also  been  deprived  of  divers  great   gains  and  profits,  which  would 

have  accrued  to  him  the  said  plaintiff  from  the  sale  thereof,  and 

been  otherwise  greatly  injured  in  the  selling  and  vending  of  the  said 

cephalic  snuff,  to  wit,  at,  Ac.  {venue)  aforesaid. 

that  whereas,  before  and  at  the  time  of  committing  the  grievance  ^f"^  ^«^- 
said  defendant,  as  hereafter  next  mentioned,  the  said  plaintiff  was  ^^^  *^ 
occupier  of  a  certain  [messuage  er  cottage,  and  garden,]  with  the  ejectment 

lances,  situate  and  being  at,  Ac.  and  a  certain  action  of  ejectment  ^  piaintiffii 
been  commenced  against  the  said  plaintiff,  and  then  was  depending,  ^^^j,.  ]i^ 
the  recovery  of  the  said  tenements,  with  the  appurtenances,  in  the  was  im- 
'  of,  Ac.  wherein  J.  D.  on  the  demise  of  P.  S.  was  the  plaintiff,  and  pnaon- 
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tbe  said  plaintiff  in  this  suit  had  been  served  with  a  copy  of  the  dedaci 
tion  in  the  said  action  of  ejectment,  and  the  said  plaintiff  had  then  M 
ed  for  valid  or  sufficient  defense  to  the  same  action  ;  jet  the  said  defaidii| 
^^Jl^^  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  piaiM 
J^0il^     tiff,  and  to  subject  him  to  the  payment  of  the  costs  of  the  said  actioiii 

him  (o).     heretofore,  to  wit,  in Term,  in  the year  of,  Ac.  that  is  to  — ' 

on,  Ac.  to  wit,  Ac.  (venue)  aforesaid,  wrongfully  and  injuriously, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaiotii 
caused  and  procured  an  appearance  lo  be  entered  in  the  same  court  ^ 
the  said  aeticm,  for  and  on  behalf  of  the  said  plaintiff,  and  then  and  theri 
also,  without  the  leave  or  license,  and  against  the  will  of  the  said  plaii 
tiff,  caused  and  procured  a  certain  plea  to  be  pleaded  therein,  to 
that  he  the  said  plaintiff  was  not  guilty  of  the  trespass  and  ejecl 
complained  of  in  the  said  action ;  and  such  proceedings  were  ihi 
had  without  the  license  or  consent  or  knowledge  of  the  said  plaintiff, 

afterwards,  to  wit,  in  -^ Term,  in  and  concerning  the  said 

[  *700  ]  was  Considered  in  and  by  the  said  court  that  the  said  J.  U.  should 
cover  against  the  said  plaintiff,  his  term  then  to  come  of  and  in  the 
tenements,  with  the  appurtenances,  and  his  damages  of  — L  by  the 
in  th6  said  action  assessed,  and  also  — L  for  his  costs  and  charges,  by 
said  court  of  our  said  lord  the  king  adjudged  to  the  said  J.  D.  of  in< 
and  with  his  assent,  as  by  the  record  and  proceedings  thei^of  in  the 
court  of  our  said  lo^  the  king,  before  the  king  himself,  more  fully 
pears :  And  the  said  plaintiff  further  saith,  that  afterwards,  to  wit, 
Ac.  a  certain  writ  of  our  said  lord  tbe  king  was  duly,  issued  upon 
said  judgment^  out  of  the  said  court  of  our  said  lord  the  king,  before 

king  himself,  directed  to  the  sheriff  of whereby  our  said  lord 

king  commanded  the  said  sheriff  that  he  should  take  the  said  plaintiff,^ 
he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he 
said  sheriff  should  have  the  body-  of  the  said  plaintiff  before  our 
lord  the  king,  on,  Ac.  wheresoever  our  said  lord  the  king  9houl(^ 
in  England,  to  satisfy  the  said  J.  D.  the  said  sum  of  — L  which  by 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  W< 
Bter  aforesaid,  were  adjudged  to  the  said  J.  D.  for  his  damages  whi< 
had  sustained,  as  well  on  occasion  of  the  trespass  and  ejectment  i 
said,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ( 
pended,  whereof  the  said  plaintiff  was  also  convicted  as  aforesaid,  aaj 
peared  to  our  said  lord  the  king  of  record,  and  that  the  said  sheriff 
flien  have  there  that  writ ;  which  said  writ  afterwards  aod  before 

delivery  thereof  to  the  said  sheriff  of to  be  executed  as  hereii 

mentioped,  was  duly  indorsed,  with  a  direction  to  the  said  sheril 
quiring  him  to  levy  — /.  besides  poundage,  officers'  fees,  and  all 
incidental  expenses ;  which  said  writ,  so  indorsed  as  aforesaid,  aflen 
and  before    the  said  return    thereof,  to  wit,  on,  at,  Ac.  was  delii 
to  E.  F.  and  O.  H.  then  being  sheriffs  of  the  said  county  of  — 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  the 
F.  and  6.  H.  so  being  sherifis  as  aforesaid,  afterwards,  and  before  ^i 
return  of  the  said  writ,  to  wit,  on,  Ac.  and  within  the  bailiwidc 
said  sheriff,  took  and  arrested  the  said  plaiAtiff  by  his  body  and 

(o)  This  caae  wm  ttwd,  aafl  phuntiff  obtained  a  Tcrdiot  htWL  dvnagM. 


TOR  TOKlft  TO  PfifkBOVAL  PROPEBTT. 


m 


thsre,  by  virtoo  of  dio  said  :imt,  bad  and  detained  bim  in  bis  custody,      y^ 
esxntim  for  the  said  sum  of — L  and  the  said  plaintiff  wae  kept  and  de-    ^*'^' 
"wA  in  execation  Bpon  the  said  judgment  for  a  long  space  of  time,  to  wit, 

♦the  space  of days ;  by  means  of  which  said  several  premises  he  the  [  *701  ] 

plaitftiff,  whilst  he  was  so  imprisoned  as  aforesaid,  not  only  suffered 
'  pain  of  body  and  mind,  and  was  greatly  exposed  in  his  credit  and  cir- 
ices,  and  waa  hindered  and  prevented  from  performing  and  transact- 
bis  necessary  affidrs  and  business,  but  was  forced  and  obliged  to,  and  did 
Murily  pay,  lay  out,  and  expend,  a  large  sum  of  money,  to  wit,  the  sum 
[y^.  in  and  about  supporting  himself  whilst  he  was  so  imprisoned  as  afore- 
*  and  also  in  and  about  the  obtaining  his  release  from  the  said  arrest  and 
>nment,  and  in  and  about  other  the  premises,  and  hath  been,  and  is, 
of  the  premise^,  otherwise  greatly  injured^  to  wit,  at,  &c.  (^venue} 
I. — And  whereas  also,  before  and  at  the  time  of  the  committing  of  Second 
giievftnces  hereinafter  next  mentioned,  the  said  plaintiff  was  in  the  pes-  co^t. 
"^^  of  a  certain  other  messuage,  &c.  situate,  &c;  and  a  certain  action  of 
mt  had  been  commenced  on  tlie  part  and  behalf  of  the  said  F.  S.  and 
was  depending,  for  the  recovery  of  the  possession  of  the  said  last-men- 
*  tenements,  with  the  appurtenances,  in  the  court  of  oar  said  lord  the 
before  the  king  himself;  yet  the  said  defendant  contriving,  and  wrong- 
and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  here- 

5,  to  wit,  in Term,  in  the  year  of,  &c.  that  is  to  say,  on,  Ac.  at,  *c. 

lue)  aforesaid,  wrongfully  and  injuriously,  and  without  the  authority,  j 

S  or  license  of  the  said  plaintiff,  caused  and  procured  a  defense  to  the 
last-mentioned  action,  to  be  conducted  and  carried  on  in  the  name  of  him 
said  fdaintiff  and  a  certain  plea  to  be  pleaded  therein,  to  wit,  that  he  the 
plaintiff  was  not  guilty  of  t^ie  trespass  and  ejectment  complained  of  in 
said  last-mentioned  action,  and  sufiered  and  'permitted  such  proceedings 
ibe  thereupon  had,  without  the  authority,  license,  or  consent  of  the  said 
fbtiff;  that  afterwards,  to  wit,  in  — —  Term,  to  wit,  on,  &c.  it  was  con- 
and  adjudged  by  the  said  court  that  the  said  J.  D.  should  recover 
the  said  plaintiff  his  term  to  come  of  and  in  the  said  last-mentioned 
with  the  appurtenances  and  his  damages  to  — I.  by  the  jury  in  the 
actiiDii  assessed,  and  also  — /.  for  his  costs  and  expenses,  by  the  court  of 
aaid  lord  the  king,  before  the  king  himself,  adjudged  of  increase  to  the 
J.  D.  and  with  his  consent,  as  by  the  record  and  proceedings  thereof 
Hmng  in  the  said  court  of  our  Said  lord  the  king,  before  the  ling  him- 
more  ^fully  appears:  and  the  said  plaintiff  further  saith,  that  afterwards  [  ^702  ] 
t,  on,  &c.  a  certain  writ  of  our  said  lord  the  king  was  issued  out  of  the 
of  our  said  lord  the  king,  before  the  king  himself,  directed  to  the  sher- 

W upon  the  said  last-mentioned  judgment,  whereby  our  said  lord  the 

oommaaded  the  said  sheriff,  &o.  [nearly  similar  to  the  last  count.] 

[Commencement  as  ante,  696.] — :For  that  whereas  the  -said  plaintiff,  ^^^  ^l«^ 

and  at  the  time  of  the  committing  of  the  grievances  by  the  said  de-  ^n^Sra 

It,  as  hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath  third  per 

and  still  is  a y  and  the  trade  and  business  of  a hath  for  and  ?°"  ^'J^ 

all  that  time,  used,  exercised,  and  carried  on,  and  still  doth  use,  ex-  ^^^ 


j)  Bj  the  late  act,  9  Geo.  4.  c.  14»  b.  6, 
FMerto  render  a  psirty  liable  to  this  action, 
^BDst  have  made  the  rejpresentation  in  writ- 

a^ed  by  him.     As  to  when  an  action  of 
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this  nature  may  be  supported,  see  Selw.  N.  P. 
650;  8  Chit.  Com.  La\r,  888,  and  cases  there 
coUected;  2  EasS  107;  8  B.  &  P.  867;  2  New 
Rep.  241 ;  1  Taunt.  ^>r,r.    From  2  Moore,  718, 
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ereiae,  and  cany  on,  to  wit,  at,  Ac.  (venue).    And  idiereas  abo  tke  m 

plaintiff,  ao  being  a ,  and  so  using,  exercising,  and  canrying  on,  Ae  flij 

trade  and  business  as  aforesaid,  one  £.  F.  before  Uie  committing  of  the  gn 
ance  by  the  said  defendant,  as  hereinafter  next  mentioned,  to  wit,  on,  kk 
at,  &c.  (venue)  aforesaid,  applied  to  the  said  plaintiff,  and  then  and  tkoi 
requested  the  said  plaintiff  to  sell  goods  on  credit  to  the  said  £.  F.  in  4i 
way  of  the  said  plamtiff's  said  trade  and  business  of  a .    And  the  anl 

[  *708  1  ^plaintiff  being  then  and  there  unacquainted  with  the  character  and  eiraa- 
stances  of  the  said  £.  F.  wais  then  and  there  referred  by  him  to  the  aaid  d^ 
fendant  for  information  respecting  the  same,  whereof  the  said  defendant  d^ 
terwards,  and  before  the  sale  of  any  goods  bj  the  said  plaintiff  to  the  said  I 
F.  to  wit,  on,  &c.  at,  &c.  {vetme)  amresaid,  had  notice  from  one  G.  H.  At 
senrant  of  the  said  plaintiff,  and  the  said  defendant. was  then  and  there  ia> 
terrogated  by  the  said  6.  H.  on  the  part  of  the  said  plaintiff  respecting  tb 
character  and  circumstances  of  the  said  E.  F.  Neyertheless  the  said  de- 
fendant well  knowing  the  premises,  and  that  the  said  £.  F.  was  then  ini 
there  in  bad  and  insolyent  circumstances,  and  unfit  to  be  trusted  with  gMdi 
on  credit,  but  contriying,  and  fraudulently  intending,  craftily  and  subtly,  tc 
deoeiye  and  injure  the  said  plaintiff  in  this  behalf^  on  the  day  and  year  a&R- 
said,  at,  kc.  aforesaid,  &Isely,  fraudulentlj,  and  deceitfally  (9),  in  wiit- 
ing  (r),  signed  by  the  said  defendant,  in  answer  to  certain  questions  thei 
and  there  put  to  the  said  defendant  by  the  said  G.  H.  on  the  part  of  the  sttd 
plaintiff,  respecting  the  character  and  circumstances  of  the  said  £.  F.  tef- 
resented  and  affirmed  that  [here  set  forth  the  misrepresentations  as  thei 
appear  from  the  defendafit's  toritingj  as  thus^^  the  said  defendant  knew 
the  said  £.  F.  and  had  done  a  deal  of  business  with  him,  And  taken  a  dei 
of  his  (the  said  £.  F.'s)  money,  and  that  the  said  defendant  then  did  busi- 
ness with  the  said  R  F.,  and  that  upon  the  whole  the  said  defendant  beliefcd 
the  said  £.  F.  to  be  a  good  man,  (tnereby  then  and  there  meaning  that  the 
said  defendant  belieyed  the  said  £.  F.  to  be  a  man  in  good  circumstsDoes, 
and  fit  to  be  trusted  with  goods  on  credit.]  By  means  and-  in  conse- 
quence (^)  of  which  representation  and  aflbmation  so  made  and  given  bj 
tne  said  defendant  to  the  said  G.  H.  as  aforesaid,  the  said  plaintiff  not  knov- 
ing  to  the  contrary,  but  believing  therefrom  that  the  said  £.  F.  was  a  mn 

[  *704  ]  ^  8^  circumstances,  and  fit  to  be  trusted  as  'aforesaid,  afterwards,  to  wit, 

644.  The  third  penon  reprawntod  to  be  fit  )> 
be  trusted,  will  he  a  competent  witneas  fi>r  tin 
plaintiff;  1  Campb.  277;  iL  Id.  47.  SeeahDH 
to  eridenoe,  8  i^  Rep.  194. 

{q)  Am  the  improper  motlTe  is  tbegiiloi 
the  action,  the  allegation  of  the  tctenler  » i& 
this  ease  material,  though  we  have  seen  in  ^ 
case  of  warranty  it  is  othcrwiae»  ante,  680,  it 
notU ;  and  Com.  Dig.  Aetaon  on  Cm  f* 
Deceit,  F.  2;  6  Bing.  896.  The  term  «*&!»- 
ly,"  or  ••  fraudalently,**  woaM,  howerer,  bi 
Bufficient,  Id;  1  Saund.  242  a,  note  2: 1  EMt, 
668. 

(r)  Though  the  9  Geo.  4.  c  14.  a6,  !«• 
<^uires  the  representation  to  be  in  wntios. 
ngned  by  the  defendant,  yet  It  ahoolds^nthii 
averment  is  nnnswesaiT,  1  Sannd.  276,  vti 
1;  6  Bing.  629. 

tf)  Some  has  or  damag;*  mnsA  ba  tftftd 
and  pioTed,  2  Marib.  219. 


8  Taunt  687,  S.  C,  it  should  seem  that  to 
support  this  action  there  must  have  been  some 
fravd  or  intention  an  the  part  of  tke  defend- 
ant to  deceive.  In  a  later  esse,  in  6  Bing. 
896,  it  was  held,  that  where  a  party  recom- 
mends an  agent  by  making  statements,  which 
he  knows  to  be  fiilse,  he  is  responsible  in  dvn- 
sgcs  for  the  misconduct  of  the  agent,  although 
it  be  not  shown  that  the  representation  was 
given  from  malice,  or  with  a  view  to  the  pecu- 
niai7  interest  of  the  party  recommending;  and 
see  the  form  of  declaration  in  that  case,  post, 
706.  See  the  precedents  in  8  T.  R.  61;  1 
East,  818;  2  Id.  92;  8  B.  &  P.  867,  where 
also  the  principles  upon  which  this  action  is 
ftmnded  are  stated.  As  to  declarations  Ibr 
deceit  in  general,  see  the  notes  to  the  preo^ 
dents,  ante,  *'Falie  Warrantiet,  &c."  and  8 
Wentw.  Ind.  28,  29;  Com.  Dig.  Action  Ibr 
Deceit,  F.  2;  Bao.  Ab.  Action  on  Caac,  B. 
DeoeitoDasaie,12Bast,682.    Seea]ao7 
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Uft  the  da  J  and  year  aforesaid,  and  on  divers  other  days  and  times  between      J^ 

M*t  day  and  the day  of then  next  following,  at,  Ac.  {ventie)    ™"*"* 

cafaresaid,  was  induced  to  give  credit  to  the  said  E.  F.  and  did  then  sell  and 
Aliyer  to  him  divers  goods  on  credit  to  a  large  amount,  to  wit,  to  the  amount 
Mi —  to  wit,  at,  &c.  {venue}  aforesaid;  whereas  in  truth  and  in  &ct  [here 
mtgativethe  truth  ofdefencUint^s  representations,  thus  mutatis  mutandis,] 
rae  aaid  £.  E.  at  the  time  of  the  said  defendant  so  making  and  giving  the 
I  fud  representation  and  affirmation  to  the  said  6.  H.  as  aforesaid,  was  in  had 
and  insolvent  circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit; 
and  whereas  in  truth  and  in  fact  the  said  defendant  did  not  at  that  time  do 
Iksiiiess  with  the  said  £.  F. ;  and  whereas  in  truth  and  in  &ct  the  said  de- 
nt did  not  believe  the  said  £.  F.  to  be  a  good  man,  but  on  the  contrary 
of  at  that  time  well  knew  the  said  £.  F.  then  was  in  bad  and  insolvent 
instances,  and  not  tit  to  be  trusted  with  goods  on  credit.]  And  the  said 
Untiff  further  says,  that  the  said  several  sums  of  money  are  still  wholly 
eand  unpaid  to  the  said  plaintiff,  and  he  is  likely  wholly  to  lose  the  sanie, 
wit,  at,  &c.  (venue)  aforesaid. 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  Seeond 
g  of  the  grievance  by  the  said  defendant,  as  hereinafter  next  mentioned  ^^^ 

Tied  on  the  trade  and  business  of  a ,  and  the  said  E.  F.  was  desirous  eraT  **" 

deal  with,  and  to  be  trusted  by  the  said  plaintiff  for  divers  goods,  wares,  and 
chaodizes,  on  credit,  in  the  way  of  the  said  trade  and  business ;  and  there- 
pon  the  said  defendant,  heretofore,  to  wit,  on,  <&c.  at,  kG.( venue)  afore- 
'\  again  contriving  and  intending  todeceive  and  defraud  the  said  plaintiff,  and 
mgfully,  deceitfully,  and  fraudulently  to  induce,  persuade,  and  encourage 
said  plaintiff  to  deal  with  the  said  £.  F.  in  the  way  of  his  trade  and  busi- 
i,  and  to  sell  and  deliver  to  the  said  E.  F.  divers  other  goods,  wares  and 
handizes,  upon  trust  and  credit,  the  said  defendant  fiilsely,  fraudulently, 
deceitfully,  then  and  there  asserted  and  represented  to  the  said  plaintiff 
sabstance,  that  [the  said  plaintiff  might  safely  trust  and  give  credit  to  the 
'  F.  F.  in  that  behalf,  and  that  the  said  plaintiff  might  safely  sell  and  de- 
r  to  the  said  E.  F.  divers  other  goods  wares,  and  merchandizes,  upon  trust 
credit.]     By  means  of  which  said  last-mentioned  false,  fraudulent,  and 
itful  assertion  and  representation,  the  said  defendant  did  then  and  there  [  *705  ] 
Tidulently  and  deceitfully  induce,  persuade,  and  encourage,  the  said  plain- 
to  deal  with  the  said  E.  F.  in  the  way  of  his  said  trade  and  business,  and 
trust  and  give  credit  to  him  in  that  behalf,  and  to  sell  and  deliver  to  the 
~  £.  F.  divers  goods,  wares  and  merchandizes,  upon  trust  and  credit.     And 
said  plaintiff  in  fact  says,  that  he,  confiding  in,  and  giving  credit  to,  the 
last-mentioned  assertion  and  representation  of  the  said  defendant,  and  be- 
ing the  same  to  be  true,  and  not  knbwing  the  contrary  thereof,  did  after-    * 
,  to  wit,  on  the  day  and  year  last  aforesaid,  and  for  a  long  time,  to  wit, 

til  the day  of deal  with  the  said  E.  F.  in  the  way  of  his  trade 

~  businesSi  and  did  trust  and  give  credit  to  him  in  that  behalf  and  did  -  sell 

deliver  to  him  divers  other  goods,  wares,  and  merchandizes,  to  a  large 

unt,  to  wit,  to  the  amount  of  £ —  upon  trust  and  credit,  to  wit,  *t,  &c. 

venue)  aforesaid ;  whereas  In  truth  and  in  fiu^t,  at  the  time  of  the  said  defen- 

Vs  making  his  said  last-mentioned  assertion,  and  representation,  the  said 

Elaintiff  could  not  safelv  trust  and  give  credit  to  the  said  F.  F.  nor  could  the 
-id  plaintiff  safely  sell  and  deliver  to  the  said  £.  F.  any  goods,  wares,  and 
Bierchandizes,  upon  trust  and  credit,  and  the  said  defendant,  when  he  so  made 
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^^  his  said  last-mentioned  assertion  and  reprettsntation,  well  knew  the  same,  to. 
'*^****'  wit,  at,  &c.  {venue)  aforesaid.  And  the  said  plaintiff  farther  sa^  that  fli| 
said  E.  F.  hath  not  nor  hath  any  other  person  on  his  behalf,  paid  to  tk| 
said  plaintiff  th^  said  last-mentioned  sum  of  money  so  doe  to  him  for  the  aaif 
last-mentioned  goods,  wares,  and  merchandizes,  or  any  part  thereof,  but  ond»^ 
contrary  thereof  he  the  said  E.  F.  then  was,  and  still  is  wholly  unable  iopf 
the  same,  or  any  part  thereof,  to  the  said  plaintiff^  to  wit,  at,  &o.  {vemu^' 
aforesaid,  and  the  said  plaintiff  is  likely  to  lose  the  same,  to  wit,  at,  &o.  (v^^ 
nue)  aforesaid.-— [Oonc&/</e  as  antCj  596.] 

For  miB-         For  that  whereas  the  said  plaintiffii,  before  and  at  the  time  of  the  comiait^. 

Ii^'ti^^  ting  of  the  grievance  hereinafter  mentioned,  carried  on,  and  &om  thenorfbfth 

oharaoter    hitherto  have  carried  on  trade  and  business  as  dealers  in  tea  and  other  good^- 

of  a  per-    to  "^wit,  at  London ;  whereof  the  said  defisndant,  heretofore,  to  wit,  on  thelOl|i 

!JV^?   day  of  December,  A.  D.  1824,  to  wit,  at  London,  contriving,  and  {Faaduledl^ 

ooDBe-        ly  intending  craftily  and  subtly  to  deceive  and  injure  the  said  pkuntifi,  i^r 

quenoe       to  induce  them  to  employ  a  certain  person,  to  wit,  one  J.  J.  as  their  ageatij 

aThis         ^^^  ^^^  business,  at  Mancfiester,  in  the  county,  of  Lancaster,  to  obtain 

agent  (0-   receive  orders,  for  goods  to  be  supplied  by  them,  and  to  receive  and  co 

[  *70Q  ]  money  on  their  account,  in  the  way  of  their  said  business,  for  conunisaion 

reward  to  him,  payable  in  that  behalf,  falsely,  firaiidulently,  and  deceil ' 

represented  and  asserted  to  the  said  plaintifis,  that  the  said  J.  J.  had  then* 

excellent  connection  in  that  line  at  Manchester  and  the  neighborhood,  and 

the  house  for  which  he  had  done  business  there  was  no  longer  able  to  ex< 

bis  extensive  orders.     By  means  and  in  consequence  of  which  repreeenl 

the  said  plainti&,  not  knowing  'to  the  contrary,  but  believing  there&om 

the  said  J.  J.  had,  at  the  time  of  such  representation,  an  excellent  oomM 

in  the  line  of  such  agency  as  aforesaid,  at  Manchester  aforesaid,  and  had 

tained  extensive  orders  there  for  some  house,  were  induced  to  hire  and  ei 

and  did  aftierwards,  to  wit,  on,  &c.  at  London  aforesaid,  hire  and  engage 

said  J.  J.  as  such  agent  in  their  said  business  at  Manchester  aforesaid,  &r 

mission  and  reward  to  him  payable  in  that  behalf,  and  did  instruct  and  aut 

ize  him,  in  that  capacity,  to  obtain  and  take  orders  &r  the  sale  and  supply  i 

goods  by  thQ  said  plaintiflb  in  the  said  business,  and  to  collect  and  receive 

ney  for  and  on  account  of  the  said  plaintifis  in  the  way  of  their  said  bi 

And  the  said  J.  J.  under  and  by  virtue  of  that  employment,  did 

to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  obtain  and  take  orders  for 

sale  and  supply  of  goods  by  the  said  plaintifi  in  the  said  business,  to  dii 

persons,  to  a  large  amount  and  value,  and  to  collect  and  receive  for  and 

account  of  the  said  plaintifi,  in  the  way  of  the  said  business,  fir<»n  divers 

sons,  divers  sums  of  money ;  whereas  in  truth  and  in  fact,  at  the  time 

•     defendant  so  represented  and  asserted  as  aforesaid,  the  said  J.  J.  had  ^i 

excellent  or  any  connection  in  the  line  of  such  agency,  at  Manchester 

^       said,  or  its  neighborhood,  as  the  said  defendant  then  well  knew,  to  wit^ 

London  aforesaid.     And  whereas  in  truth  and  in  fact,  at  the  time  last 

paid,  the  said  J.  J.  had  not  obtained  extensive  orders,  or  any  orders,  at 

[  *707  ]  Chester  aforesaid,  for  anv  ^house  whatsoever,  as  the  said  defendant  then 

there  well  knew.     And  the  said  plaintifis  in  &ot  say,  that  the  said  J.  J.^ 

want  of  a  good  and  sufficient  connection  in  the  line  of  such  agency,  at  ^' 

(0  This  WM  the  form  adopted  in  6  Bing.     the.  phhintiif  soopeeded;  see  the  note, 
896;  7  Bin^.  106,  &  0.  and  u^  which  option     702. 
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diater  ^resaid  and  its  neighborhood,  did,  nader  and  *by  virtue  of  his  Mid  »o» 
«i|ilojmei|t,  obtain  orders  for  the  sale  and  supply  of  goods  on  oredit  by  the  *****^" 
Jul  plaintiff  in  the  said  business,  to  divers  customers  of  worse  and  less  re- 
Ipertable  characters  and  circumstances  than  he  otherwise  would  have  done, 
tH  did  thereby  induce  the  said  plaintiff,  who  were  ignorant  of  the  character 
tnl  cireumstances  of  such  customers,  to  sell  to  them  on  credit,  Bxii  supply 
tken  with  goods  pursuant  to  such  orders,  such  goods  being  in  the  whole  of 
krge  value,  to  wit,  of  the  value  of  £2000,  of  lawful  money  o£  Great  Britain ; 
lod  although  the  prices  for  which  those  goods  were  so  sold  ought  long  si  ace 
to  have  been  paid  and  satisfied  to  the  said  plaintifis,  yet  those  customers,  by 
MBon  of  sueh  their  characters  and  circumstances,  have  hitherto  refused  and 
a^kcted  to  pay  for  the  same,  and  the  said  last-mentioned  goods  were  wholly 
Jut  to  the  said  plainti&,  to  wit,  at  London  aforesaid.  And  the  said  plaintim 
Iffther  say  that  the  said  J^  J.  contrary  to  his  duly  as  such  agent,  has  made 

y  with  and  converted  to  his  own  use,  and  has  not  paid  or  accounted  for  to 
ifte  said  plaintifi,  divers  large  sums  of  money,  collected  and  received  by  him 

Boeh  agent  as  aforesaid,  amounting  i^  the  whole  to  a  large  sum,  tp  wit,  . 
tf  9000,  of  like  lawful  money,  which  was  thereby  wholly  lost  to  the  said  plain- 
Hfi,  to  wit,  at  London  aforesaid.  And  the  said  plamtifib  further  say,  that 
Ike  laid  J.  J.  eontrary  to  his  duty  as  such  agent,  has  neglected  and  refused 
ti  render  due  and  sufficient  accounts  to  the  said  plaintifi,  of  divers  large 
s^iaBtities  of  their  goods  sold  by  him,  and  of  the  prices  of  other  of  their  goods 
tUoh  came  to  his  possession  as  such  agent  as  aforesaid,  the  value  thereof 
IMmntiBg  in  the  whole  to  a  large  sum,  to  wit,  £2000,  of  like  lawful  money, 
liiieh  goods  were  thereby  wholly  lost  to  the  said  plainti&,  to  wit,^t  London 
iferesaid. — [  T/ie  second  and  third  counts  differ  from  the  first  in  statittg^ 
^HsregeneraUyj  the  representation  made  by  the  defendant  to  the  plaintiffs, 
'9iid  their  consequent  employment  of  •/.  J.  The  gravamen  in  the  fourth 
muni  ufoSj  that  the  defetidant^  at  the  time  he  recommended  J.  J,  as  ade- 
'nirabUe  agerU,  knew  that  he  had  £800  to  pay  without  any  means  of  doing 
:i»,  and  that  J.  /.  being  employed  by  the  plaintiffs,  failed  to  account  to 
Hem.  The  *fifth  count  stated  that  defendant  requested  plaintiffs  to  em-  [  *708  ] 
)fky  J.  J.  as  an  agent ;  it  then  set  forth  in  detail  certain  embarrassments 
wUch  J.  J.  was  laboriny  tmder  at  the  time,  of  which  it  was  material  they 
^koudd  have  been  informed,  and  which  the  defendant,  although  it  was  his 
Atfy  to  inform  them,  wrongfully,  deceitfully,  wilfuUy,  and  fraudidefUly 
withheld  from  and  concealed  froin  them,  per  quod  they  employed  a7ul  were 
mftired  by  J.  /.  {nearly  as  in  the  first  count,)  There  were  four  other 
mmts,  alleging  this  concealment  in  various  ways,"]    - 

[Commencement  as  ante,  596.] — For  that  whereas  the  said  plaintiff  here-  »^*  vequ- 
,  to  wit,  on,  &c.  at,  Ac.  {venue)  Was  lawfully  *po8se8sed  of  a  certain   ^^^ 

OAKBIAGES. 

(«)  See  fbnns,  8  Wentw.  Index,  47;  2  New  TCgard  to  the  law  of  the  road,  2  I).  &  R.  255;  Against 

k  117»  446;  and  see  the  forms,  ante,  647,  6  Eap.  273,  85,  44.     But  thoagh  the  rule  of  the  owner 

4eclantion   against  ooach  proprietors,  for  the  road  is  not  to  be  adhered  to,  if  by  depart-  of  a  coach 

iding  aivd  improper  driving.    As  to  the  ing  from  it  an  injury  can  be  aToided,  yet  in  for  the 

Be  Selw.  N.  P.  tit.     Consequential  Dam-  cases  where  parties  meet  on  a  sudden,  and  an  negligence 

The  law  or  usage  of  the  road-  is  not  the  injury   result,  the  party  on  the  wrong  side  of  his  ser- 

n  of  negligence  ;    therefore,  where  the  should  be  held  answerable,  unless  it  appear  vant  in 

tnt's  carriage  was  on  the  wrong  side  of  clearly  that  the  party  on  the  right  side  had  driving 

road,  and  in  attempting  to  pass  on  the  ample  means  and  opportunity  to  avoid  it,  3  C.  the  same 

instead  of  the  off  mde,  pTaintiff  sustained  &  P.  544.     Where  the  defendant  was  driving  against 

ge,  it  was  held  a  question  for  the  jury,  to  on  the  wrong  side  of  the  road,  which  was  of  plaintiff's 

^bode  iHtetber  there  wma  negli|^noe,  without  considerable  breadth,  and  the  plaintiff's  ser-  ehaiM  («). 
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inou-  carriage,  {w)  to  wit,  [a  chaisej  of  great  Value  to  wit,  of  the  Talne  of  £— 

^J^J^   and  of  a  certain  horse,  [or,  diyers,  to  wit, horses,]  then  and  there  dnv* 

«Ap»tAa— ^  ing  the  same,  and  in  which  said  carriage  the  said  phintiff  was  then  riding  in  aol 
along  a  certain  public  and  common  highway;  and  the  said  defendant  was  il» 
then  and  there  possessed  of  a  certain  other  carriage,  and  of  a  certain  oli« 

horse,  [or  divers,  to  wit, w  horses,]  drawing  the  same,  and  which  mi 

carriage  and  horses  of  the  said  defendant  were  then  and  there  nnder  the  cut, 
government,  and  direction  of  a  certain  then  servant  of  the  said  defendant,  vko 
was  then  and  there  driving  the  same,  in  and  along  the,  said  highway,  toiritt 
at,  Ac.  aforesaid     Nevertheless  the  said  defendant  then  and  there  by  his  said 
servant  so  carelessly  and  improperly  drove,  governed,  and  directed  his  8ud 
carriage  and  horses,  that  by  and  through  the  carelessness,  negligence  and  in- 
proper  conduct  of  the  said  defendant  by  his  said  servant  in  that  behalf,  [one 
of  tne  hind  wheels  of]  the  said  carriage  of  the  said  defendant,  then  and  then 
ran  and  struck  with  great  force  and  violence  upon  and  against  the  said  ev- 
riage  of  the  said  plaintiff,  and  thereby  then  and  there  crushed,  broke  to  pieea; 
damaged  and  destroyed  the  same,  [and  one  of  the  wheels,  and  the  splinter  ba 
and  the  shafts  thereof,]  and  the  said  carriage  of  the  said  plaintiff,  thereby  thai 
and  there  became  and  was  rendered  of  no  use  or  value  to  the  said  plaintiff^  and 
[  *711  ]  thereby  ♦the  said  plaintiff  was  then  and  there  cast  out  and  thrown  with  gnii 
force  and  violence  from  and  off  his  said  carriage  to  and  upon  the  ground  then; 
and  by  means  of  the  several  premises  aforesaid,  the  said  plaintiff  was  then  and 
there  greatlv  bruised,  hurt,  and  wounded,  and  became  and  was  sick,  sore, 
lame,  ♦and  disordiered,  and  so  remained  and  continued  for  a  long  space  of  tiiaa^ 
to  wit,  hitherto,  during  all  whiyh  time  the  said  plaintiff  suffered  great  psin. 
and  was  hindered  and  prevented  from  performing  and  transacting  his  lavM 
ai&irs  and  business  by  him  during  that  time  to  be  done  and  transacted;  asl 
also  by  means  of  the  premises,  was  forced  and  obliged  to  pay,  lay  out,  and  ei> 
pend,  and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sums  of  moo* 
ey,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  d 
[£10,]  in  and  about  the  endeavoring  to  be  healed  and  cured  of  his  aiii 
wounds,  hurt,  and  bruises,  occasioned  as  aforesaid ;  and  also  by  means  of  tbi 
premises  the  said  plaintiff  hath  paid,  laid  out,  and  expended,  divers  large  soiM 
of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sal 

690.  The  d«clAratioB  agiinst  the  maaUrfti 
the  act  of  the  servant,  should  not  stale  itt^ 
have  been  committed  wilUiillj  or  forcibly,  ci 
ftirionaly,  but  should  show  that  it  waseoDBdl 
ted  negligently;  see  1  East,  106;  and  8  U 
698.  6  T.  R.  1.6;  6  T.  R.  648;  4  B.  &  A 
690.  Seetheform,  2H.  Bl.  442;  6T.  R.65a 
The  negligenoe  majr  be  stated  to  be  that  of  tfef 
master,  without  noticing  the  servant,  bat  Ik 
above  form  is  most  correct,  6  T.  K.  6o9;  I 
East,  110.  The  defendant's  servant  who  M 
the  carriage  is  not  a  competent  witness  to  (^ 
prove  the  negligenoe,  without  a  release,  4  TJ 
699;  Holt,  C.  N.  P.  189;  4  Camp^.  80;  audi 
the  plaintiff  *8  carriage  was  driven  b j  a  «i 
vant,  the  plaintiff  cannot  caU  such  sendi 
without  releasing  him,  1  Campb.  261;  J 
Taunt.  466.  < 

(tri  This  is  sufficient,  though  the  plaiofl 
only  hire  the  carriage,  and  fUrmshed  the  hord 
4B.  &A.690.  ^ 


Tant,  who  waa  on  horseback,  without  any 
■on,  crossed  over  to  the  side  on  which  the  de- 
fendant was  driving,  and  on  endeavoring  to 
DBSS  his  horse  was  killed.  Lord  Kenyon,  C.  J. 
add,  that  it  waa  putting  himself  voluntarily 
Into  danger,  and  thai  the  injury  waa  of  his 
own  seeking;  but  the  jury  found  a  verdict  for 
the  plaintiff,  which  the  court  of  King^s  Bench 
reAised  to  disturb,  2  £sp.  Rep.  686.  Aa  to 
the  rule,  where  ships  meet,  see  3  C.  &  P.  688. 
The  plaintiff  cannot  recover  if  he  waa  in  ikult, 
the  u^ury  should  entirely  arise  fh>m  the  de- 
ftndant*s  &ult,  2  Taunt  816;  M.  &  M.  C.  N. 
P.  169.  When  the  action  is  against  the  party 
himself,  who  either  wilfUHy  or  negligently 
drove  the  carriage,  and  thereby  occasion^  the 
ii^ury  complained  of,  the  remedy  may  and 
and  should  be  trespass,  8  East,  608,  600, 
601.  1  East,  109.  But  when  the  action  is 
against  the  master  fur  the  negligent  driving  of 
his  servant,  the  action  should  be  cose,  1  East, 
106, 109, 110;  2  Hen.  Bla.  442;  4  B.  &  A. 
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tf  £ —  in  and  about  the  repairing  of  the  said  chaise  so  damaged  as  aforesaid,  ^o*  inDoii- 
io  wit,  at,  &c.  aforesaid. — And  whereas  also  the  said  plaintiff,  heretofore,  to  **;^[^i|^ 
irit,  on,  ^o.  at,  &o.  {ve?me)  was  lawfully  possessed  of  a  certain  other  car-  oabbulcos. 
ibge^  to  wit,  a  chaise  of  great  value,  to  wit,  of  the  value  of  £ —  and  of  a  cer-- 

iND  other  horse,  [or  "  of  divers  others,  to  wit, horses,"]  then  and  there 

krnesaed  to  the  same,  and  in  which  said  carriage  the  said  plaintiff  was  then 
tidm^  in  and  along  a  certain  public  and  common  highway ;  and  the  said  de- 
fadaat  was  also  then  and  there  possessed  of  a  certain  other  carriage,  and  of 

i certain  other  horse^  [or  *'  divers,  to  wit, other  horses,"]  drawing  the 

lune,  and  which  said  last-mentioned  carriage  and  hprse,  [or  ''  horses,"]  the 
•ud  defendant  was  then  and  there  driving  in  and  along  the  said  highway,  to 
Yit,  at,  &c.  {venue)  aforesaid.  Nevertheless  the  said  defendant  then  and 
lAere  so  carelessly  and  improperly  drove,  gored,  and  directed  his  said  carriage, 
ted  horses,  that  by  and  throush  the  carelessness,  negligence,  and  improper 
Wdact  of  the  said  defendant,  the  said  carriage  of  the  said  defendant  then  and 
^re  crushed,  broke  to  pieces,  damaged,  and  destroyed  the  said  carriage  of 
fk  said  plaintiff,  and  the  said  carriage  of  the  said  plaintiff  thereby  then  and 

tbecanfe  and  was  rendered  of  no  use  or  value  to  the  said  plaintiff,  and 
by,  Ac.     [Conclude  as  in  the  first  count  from  the  asterisk.'] 


^[Commencement  as  ante.  ] — For  that  whereas  the  said  plaintiff,  before 
at  the  time  of  the  committing  of  the  grievances  by  the  said  defendant  as 
iinafter  next  mentioned,  was  lawfully  possiessed  of  a  certain  [barge  or  ves- 
of  great  value,  to  wit,  of  the  value  of  £ —  then  lawfully  being  in  the 
Krer  [Thames,]  to  wit,  at,  &c.  {venue),  and  the  said  defendant  was  also 
possessed  of  a  certain  other  [barge  or  vessel]  in  the  river  aforesaid,  to 
at,  &G.  {venue)  aforesaid,  and  then  and  there  had  the  care,  direction,  and 
jmeitt  of  the  same ;  yet  the  said  defendant  not  regarding  his  duty  in 
behalf,  whilst  the  said  bacgc  or  vessel  of  the  said  plaintiff  so  was  in  the 
river,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  took  so  little  and  such 
care  of  his  said  [barge  or  vessel]  in  the  direction  and  management  of  the 
\,  that  the  same,  by  and  through  the  carelessness,  misdirection,  and  mis- 
lagement  of  the  said  defendant,  [or  if  he  were  not  on  boards  "  by  his  ser- 
its  in  that  behalf,"]  then  and  there,  with  great  force  and  Violence,  ran  foul 
fand  struck  against  the  said  [barge  or  vessel]  of  the  said  plaintiff,  and  there- 
then  and  there  greatly  broke,  damaged  and  injured  the  same,  and  thereby 


[  *712  ] 

POa  VEQLI* 

QEMCE  nr 

NAVIOAT- 
INO  SHIPS. 

Against 
the  owner 
of  a  ship  - 
for  negli- 
gence in 
the  navi- 
gation of 
it,  where- 
by plain- 
tifTs  barge 
was  dam- 
aged (x). 


[x)  See  the  ferms,  8  Wentw.  Index,  46,  47; 

B.  649;  2  New.  Rep.  446;  1  B.  &  P.  472; 
ML  188:  Morg.  432,  434  ;  1  Rich.  C.  P. 
t;  LiL  Ent.  88, 180.  In  an  action  against 
I  party  himself,  who  has  occasioned  an  in- 
^  by   improperly  driving  a  carriage,  the 

dy  is  trespastf  ante,  740;  but  case  may 
•apported  for  the  conkquences  of  negli- 
'e  m  the  navigation  of  a  ship;  Leame  v. 

r,  8  East,  699,  601;  8  T.  R.  1^8;  1  B.  & 
^72;  bat  see  1  Campb.  497;  2  Id.  465. 

injuxy  may  be  stated  to  have  been  occa- 
by  the  negligence  of  the  defendant  him- 

though  in  ftct  he  were  not  present    This 

ML  wiU  not  in  general. lie  against  the  owners 

-master,  if  a  pilot  was  on  b^rd  who  had  the 

mi  of  the  vessel*  see  6  Gto.  4.  e. 


125.  s.  63 ;  8  Stark.  12;  7  l^unt  255;  1 
Moore,  4;  Holt,  C.  N.  P.  859,  g.  C;  and  see 
the  late  cases  in  6  B.  &  C.  657;  5  B.  &  C.  156: 
2  Bing.  219,  and  those  collected  in  2  Chit 
Com.  Law,  59.  As  to  the  evidence  of  such 
management,  see  7  Taunt  258,  309.  A  pilot 
steering  a  vessel  is  liable  for  an  injury  ocoa> 
sioned  by  his  own  misconduct,  though  a  su- 
perior officer  be  on  board,  Peake*s  Rep.  107; 
15  East,  884.  What  owner  is  liable,  2  New 
Rep.  182;  1  East,  110;  6  T.  R.  659.  What 
semedy  in  Court  of  Admiralty,  5  Rob.  Rep. 
845.  See  the  rule  as  to  the  mode  of  naviga- 
tion where  ships  meet,  4  C.  &  P.  528.  The 
captain  and  crew  may  be  rendered  competent 
Tritnesses  for  defendsjitby  one  release*  4  Camp. 
J9(X 
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rem  kmu-  «£vers  goods  and  cbattek,  to  wit,  &o.  [ Jp^q/y  f  Aem,  either  according  to 
exact  description  or  as  in  trover ^\  of  the  said  plaintiff  of  great  value,  to  wit,  i 
the  value  of  £ —  then  being  on  board  of  the  ^"^d  [barge  oit  vessel]  of  the 
plaintiff  then  «id  there  beeame  and  were  greatly  wetted,  damaged,  and  spoil 
and  also  by  reason  of  tbe  premises,  the  said  plaintiff  hath  been  forced  and  obi 
to  pay,  ky  oat,  and  expend,  and  hath  necessarily  paid,  laid  out,  and  expends 
lat^e  sum  of  money,  to  wit,  the  sum  of  £ — *  in  and  about  the  repairitkg  the 
damage  so  done  to  the  said  [barge  or  vessel]  as  aforesaid,  and  also  by  means  ^ 
thfe  pi^emises,  the  said  plaintiff  lost  and  was  deprived  of  the  use  of  tbe 
[barge  or  vessel]  of  the  said  plaintiff  for  a  long  space  of  time,  to  wit,  for 

space  of and  thereby  lost  and  was  deprived  of  all  the  profits  and  %A\ 

tages  which  during  that  time  he  might,  and  also  otherwise  would  have  derii 
and  acquired  from  the  use  of  the  said  barge  or  vessel,]  to  wit,  at,  &c.  (t 
aforesaid. — And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of 
eommitting  of  the  grievance  by  the  said  defendant  as  hereinafter  next 
tioned  was  lawfully  possessed  of  a  certain  other  [vessel]  of  great  value,  to 
of  the  yalue  of  £ —  to  wit,  at,  &c.  (yenue^  ;  and  the  said  defendant  was 
then  possessed  of  a  certain  other  [vessel,]  to  wit,  at,  &c.  (venue^  afoi 
and  then  and  there  had .  the  care,  direction,  and  management  of  the 
yet  the  said  defendant  not  regarding  his  dutv  in  that  behalf,  heretofore, 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (ventie)  aforesaid,  took  so  lit 
and  such  bad  care  of  his  said  [vessel]  in  the  direction  and  management  of  1 
that  the  same,  by  and  through  the  carelessness,  misdirection,  and 


same, 


Inft)nii&- 
tion  by  the 
attorney- 
general 
against 
the  owners 
of  a  ship, 
ibr  ran- 
ning  foul 
of  one  of 
the  king*8 
ships  (y). 

r  ♦TM  ] 


management  of  the  said  defendant  in  that  l)ehalf,  then  and  there  greatly 
damaged,  and  injured  the  said  [vessel]  of  the  said  plaintiff,  and  thereby, 
— \^Conclude  as  in  the  first  count  from  the  asterisk.     Add  other  counts 
the  case  suggest  any,  verifying  the  statement  of  the  injury j  according  to 
circumstances  of  the  case  as  they  may  be  probably  established  in  evidi 
and  conclude  as  ante,  596.] 

Middlese-x,  to  wit.  Be  it  remembered,  that  Sir  William  Grarrow,  Kni 
tomey-general  of  our  present  sovereign  lord  the  king,  who  prosecutes  for 
lord  ihe  king  in  that  behalf^  *comes  in  his  own  proper  person,  before  the 

ons  of  this  Exchequer,  at  Westminster,  on  the day  of in  ibist 

term,  and  for  our  said  lord  the  king,  gives  the  court  to  understand  and  be 
formed,  that  our  said  lord  the  king,  before  and  at  the  time  of  the  comi 
of  the  grievance  hereinafter  next  mentioned,  to  wit,  on,  &;c.  to  wit,  at, 
was  lawfully  possessed  of  a  certain  ship  or  vessel  called  the  Semiramis, 
the  tackle,  apparel,  and  furniture  thereof,  of  great  value,  to  wit,  of  the 
of  £ — ,  of  lawful  money  of  Great  Britain,  as  of  his  own  proper  ship, 
and  chattels,  which  said  ship  or  vessel,  then  and  at  the  the  time  of  the 
mitting  of  the  grievance  hereinafter  next  mentioned,  was  navigating  and 
ing  on  the  high  seas,  near  to  the  island  of  St.  Helena,  to  wit,  at,  &c  (t?fl 
aforesaid  ;  and  the  said  attorney-general  of  our  said  lord  the  king,  for  our 
lord  the  king,  further  gives  the  court  here  to  understand  and  be  informed, 
at  the  time  of  committing  tbe  grievance  hereinafter  next  mentioned  one  J. 
and  R.  M.,  and  one  H.  K.,  were  the  owners  of  a  certain  ship  or  vessel 
the  Vansittart,  which  said  last-mentioned  ship  or  vessel,  a  little  before  and^ 
the  time  of  committing  the  grievances  hereinafter  next  mentioned,  was 


(y)  See  fbrm  and  note,  ante,  712.  8  Wentw. 
486t  428;  16  East,  884.  This  information  is 
agamtt  the  proprietor,  who  is  in  feneral  liable 


for  the  acts  of  those  whom  he  employs.  < 
as  we  hatb  bdbte  seen,  in  the  casewbve 
is  a  pilot  on  board,  ante,  712,  note. 
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^9^g  (Dd  wliog  on  the  high  6(^83  aforeaiod,  near  to  tho  said  ahm  or  '^ 
m  of  oar  said  loxd  the  king,  called  the  SorairaxBis,  and  T^as  then  and  tnere  ^AVMis^ 
sr  the  care,  direction,  and  management  of  the  said  H.  B.  and  of  certain  ihq  smra. 
kt8  of  them  the  said  J.  M.,  B.  M.  and  H.  B.,  to  wit,  at,  ko.  (yeuiie) 
;  and  the'  eaid  attorney-general  of  our  said  lord  the  king,  for  our  said  * 
the  king,  further  gives  the  court  here  to  understand  and  be  informed, 
the  said  J.  M.,  B.  M.,  and  H.  B*  then  and  there  bj  the  said  H.  B,  and 
said  servants,  so  incautiouslj,  negligently,  unskilfullj,  and  earelesslr 
1,  conducted,  navigated,  steered,  and  directed  their  said  ship  or  vessel, 
took  such  bad  care  in  the  management,  conducting,  navigiiiting,  steeringi 
directing  thereof,  that  the  said  ship  or  vessel  of  them  the  saia  J.  M.,  B, 
1,  and  H.  B.  so  navigating  and  sailing  as  aforesaid,  then  aiul  there,  by  and 
the  mere  default,  and  by  the  negligence,  carelessness,  and  unskilful* 
the  said  H.  B.  and  the  said  servants  of  them  the  said  J.  M.,  B.  M., 
H.  B.,  did  then  and  there,  with  great  force  and  mlence,  run  foul  of, 
k,  and  against  the  sjqbid  ship  or  vessel,  of  and  belonging  to  our  said  lord  the 
and  struck  against  the  same,  by  means  whereof  the  said  ship  or  vessel, 
'«Mi  belonging  to  our  "^said  lord  the  king,  was  then  and  there  broken,  split,  [  *715  ] 
ued,  and  ver^  much  damaged  and  spoiled  in  the  hull,  rigging,  and  other 
thereof,  and  m  great  danger  of  sinking;  and  the  said  attorney-general  of 
said  lord  the  king,  for  our  said  lord  the  king,  further  gives  the  court  here 
^and^rstand  and  be  informed,  that  by  reason  of  the  premises  aforesaid,  our 
"  lord  the  king  was  forced  and  obliged  to  lay  out  ana  expend,  and  actually 
lav  out  and  expend,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  like 
fol  money,  in  and  about  the  repairing  and  amending  the  said  ship  or  vesh 
of  and  belonging  to  our  said  lord  the  king,  to  wit,  at,  &c.  {venue)  afore- 
L— And 'the  said  attorney-general  of  our  said  lord  the  king,  for  our  said  Seooi^ 
*  the  king,  further  gives  the  court  here  to  understand  and  be  informed,  ^'"^ 
our  said  k>rd  the  king,  before  and  at  the  time  of  the  committing  of  the 
^ranee  hereinafter  next  mentioned,  to  wit,  on,   &c.  at,  &c.  {venue)  was 
illy  possessed  of  a  certain  other  ship  or  vessel  called,  &c.  and  of  the  tack- 
apparel,  and  furniture  thereof,  of  great  value,  to  wit,  of  the  value  of  — /. 
like  lawful  money;  as  of  his  own  proper  ship,  goods,  and  chattels  which 
'  last-mentioned  ship  or  vessel  then  and  at  the  time  of  committing  the 
ice  hereinafter  next  mentioned,  .was  navigating  and  sailing  on  the  high 
near  to  the  island  of  St.  Helena,  to  wit,  at,  ke.  {venue)  aforesaid. — And 
i«aid  attomey-generaJi  of  oar  said  lord  the  king,  for  our  said  lord  the  king, 
gives  toe  court  here  to  understand,  &c,  [stating  the  mjury  to  have 
Bccasumed  Ay  the  (hfendants  themselves, — Third  county  stating  the 
to  httve  been  occasioned  by  the  defendants^  servants^  and  whilst 
nessel  was  in  t4ieir  custody.     The  informaiian  concludes  asfoUaws :] 
!o  the  damage  of  our  said  lord  the  king  of  £ — .  wherefore  the  sai'd  attomeir 
'of  our  said  lord  the  king,  prays  the  advice  of  the  court  here  in  tne 
»,  and  due  process  of  law  to  be  made  against  the  said  J.  M.,  B.  M.,  and 
B.  in  tbis  behalf,'  to  answer  our  said  lord  the  king  of  and  in  the  premisea 
lid 

W.  Gabrow. 


^  eofiMiiofa  hmj  though  a  distress  for  rent  or  damage  feasaui  were  &- 
in  its  inception^  yet  if  there  were  any  subsequent  irregularity^  the  par- 
became  trespassers  ab  initio,  Bac.  Ab.    Trespass^  B, —  o  Co,  146. 

^iot.  n.  71 
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^'^^OAL    ^nd  in  the  case  of  a  ^distress  for  damage  feasant^  this  is  stiU  the  law  ; 
^"'       the  11   Geo.  2.  c.  19.  s.  19,  alters  the  common  Uxw  wUh  respect' to 


forBEVT,  and  enacts,  that  "  where  any  distress  shall  be  made  for  any 
of  rent  justly  due,  and  any  irregularity  or  unlawful  cuU  shall  be  afti 
•  done  by  the  party  or^  parties  distressing,  or  by  his^  her.  or  their  agents, 
distress  itself  shall  not  be  therefore  deemed  to  be  tinlawful,  nor  the  partfj 
parties  making  it  to  be  deemed  a  trespasser  or  trespassers  ab  initio ; 
the  party  or  parties  aggrieved  by  such  unlawful  act  or  irregularity  she^ 
may  recover  full  satisfaction  for  the  special  damage  he,  she,  or  they  st 
have  sustained  thereby,  and  no  more,  in  an  miction  of  trespass,  or  on 
case,  at  the  election  of  the  plaintiff  or  plaintiffs :    Provided  always, 
where  the  plaintiff  or  plaintiffs  shall  recover  in  such  action^  he,  she, 
they,  shcUl  be  paid  his,  her,  or  their  full  costs  of  suit,  and  have  aU  thci 
remedies  for  the  satne,  as  in  other  cases  of  costsJ^     Therefore  since 
act,  trover  will  not  lie  where  the  distress  has  been  merely  irregul 
sold;  1  Hen.  Bla,  18  ;  nor  trespass,  unless  for  some  qct  which  of  H 
might  be  the  subject-matter  of  that  fortn  of  action,  2  Campb.  115. 
however,  the  distress  were  iUegcd  in  its  inception,  or  if  the  person 
the  distress  turned  the  tenant  otit  of  possession,  or  continued  an  unn 
able  time  more  than  Jive  days  in  possession,  or  distrained  after  a  teM 
of  rent,  trespass  may  be  supported :    1  East,  1S9. — ^11  East,  896.- 
Campb.  115,  S.  C.—i  B.  ^  A,  208.— 8  Stark.  171 ;  but  the  tenant 
waive  the  trespass  and  declare  in  case,  4.  B.  ^  A.  208. — 2  D.  ^*  R, 
— 1  B.  ^  C.  145. —  8  Stark.  171,  iS.  C. — A  tenant  whose  standing 
and  growing  crops  have  been  seized  as  a  distress  for  rent  before  they 
ripe,  cannot  maintain  an  action  on  the  case  under  the  2  W.  4*.  M-  ^^^• 
o.  5.  against  the  landlord  or  his  bailiffs  for  selling  the  same  before 
days  had  elapsed  after  the  seizure,  as  such  sale  was  altogether  void,  8. 
4*  ^'  4'^^-     ^^^  ^^  of  goods  under  a  distress,  after  service  of  an 
lar  notice  of  replevy,  without  removing  the  goods  off  the  premises^ 
not  a-  sufficient  conversion  to  enable  the  te^uznt  to  maintain  trover,  2  M.] 
R.  818.     A  lodger  may  nuiintain  an  action  if  his  goods  are  taken  on 
excessive  distress  by  the  landlord  of  the  party  tmder  whom  he 
C.  Sf  P.  874.     A  right  of  action  once  vested  can  only  be  destroyed 
release  under  seal,  or  by  the  redeiptof  something  in  satisfaction  for 
[  ♦TIT  ]  wrong  done  ;  therefore  in  the  case  of  an  excessive  distress  *for  ren^ 
tenant' does  not  waive  his  right  of  action,  though  he  afterwartts  enters^ 
to  a  written  agreement  with  his  landlord  concerning  the  sale  of  the 
seized,  i  D.  ^  R.  589.-2  B.  ^  C.  821,  iS.  C.  ;  and  see  1  Bing: 
In  declaring  specially  for  any  irregularity,  it  is  not  necessary  to 
demise,  or  that  the  goods  were. distrained  for  rent  in  arrear,  and  it  is 
ficient  to  all^e  that  the  goods  were  taken  nomine  districtionis ;  4  Mod, 
By  section  20  of  the  above  act,  no  tenant  shall  recover  in  the  action  otf  ^ 
case  if  tervder  of  amends  have  been  made  before  action  brought.    ]^\ 
judge  certify  under  48  Eliz.  c.  6,  it  will  dqirioe  plaintiff  of  costs.    61 
4*  A.  T96. 

W.  It  H.         [Com/mencement  as  ante,  596.]     For  that  whereas  the  said  plaintiffj 

•MS.  1. 0.  the  making  of  a  certain  act  of  parliament,  intituled  "  An  aet  for 

d  "bf '  ^  ^^^  ^^  ^  goods  distrained  for  rent,  in  case  the  rent,  be  not  paid  in  a 

tSae^of  sonable  time,"  and  before  and  at  the  time  of  the  committing  of  die 

foods  dis.  ance  by  the  said  defendant  aa  hereinafter  next-mentioned,  held  uid 


^ 
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^preinifles,  with  the  appurtenances  (a),  as  tenant  thereof  to  the  said    n^xxui^ 
idant  {or  E..F.  (A)]  at  and  under  a  certain  rent,  therefore  payable  to. 
said  plaintiff,  to  wit,  the  rent  or  sum  of — h  per  annum ;  yet  the  said 
ndant  not  regarding  the  statute  in  such  case  made  and  provided,  but  trftined 
iving  and  wrongfully  and  injuriously  intending  to.  harass,  oppress,  and  ^  ^^* 
e  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  {the  day  rent  wu 
distress  or  about  U)^  at,  &c.  {venue)  wrongfdlly  and  injuriously  seized,  dae  {x). 

and  distrained,  in  and  upon  the  said  premises,  with  the  appurtenances, 
ers  goods  and  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover. 
Jfthey  have  been  alre(uly  set  forth  *m  a  prior  count,  then  say  **  goods  I  *718  ] 
mA  chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  as 

Jbse  in  the  said count  mentioned,"  and  omit  the  statement  of  valve 

'erward^]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /. 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &;c.  {venue) 

»aid.  sold  (c)  the  said  goods  and  chattels  as  such  distress  as  aforesaid, 

color  of  the  said  act,  for  certain  rent  to  wit,  the  sum  of  — /.  then  and 

pretended  by  the  said  defendant  to  be  in  arrear  and  due  to  the  said  de- 

t  [or  E.  RJ  for  the  said  demised  premises,  with  the  appurtenances; 

in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  distress, 

the  said  sale,  as  aforesaid,  no  rent  was  in  arrear  or  due  to  the  said  de- 

t  [or  E.  F.  I  for  or  in  respect  of  the  said  premises,  with  the  appurte- 

1,  contrary  to  the  form  of  the  Statute  in  that  case  made  and  provided. — 

If  the  above  othmt  be  framed  in  case,  add  a  count  in  trover,  and  if  in 

Sj  add  a  count  de  bonis  asportatis,  and  conclude,  if  in  cask,  as  ante, . 


[Commencement  as  ante,  596.] — For  that  whereas  the  said  defendant, 
&c.  at,  &o.  {ventie)  took  and  distrained  the  beasts  of  the  plough,  and 
»p  of  the  said  plaintiff,  to  wit,  &c.  [here  specify  them  as  in  trover,  of 
It  value,  to  wit,  of  the  value  of  — I.  then  being  in  and  upon  certain  land 
premises,  with  t&e  appurtenances,  of  the  said  plaintiff  {e)  ;  and  where- 
and  wherewith  he  the  said  plaintiff  then  tilled  his  said  land,  not  for  dam- 
feasant,  but  for  certain  rent,  to  wit,  the  sum  of  — /.  then  alleged  to  be 
and  owing  from  the  said  plaintiff  to  the  said  defendant  [or  E.  F.]  for 
in  respect  of  the  said  lands  and'  premises,  with  the  appurtenances,  al- 


(x)  When  no  rent  is  due,  the  owner  of  the 

distrftined  may,  in  an  action  of  trespaa, 

Mac,  leooTer  doable  the  yalue  of  the  goods, 

IbU  coatB.    2  W.  &  M.  seas.  1.  c  5.  a. 

the  form,  8  Went.  429;  9  Id.  84,  &  id. 

yiiL  but  the  terms  of  the  tenancy  appear 

be  Uiere  stated  more  faUy  than  is  necessary, 

V.  Wright,  Doi^.  666;  5  T.  R.  497; 

Sqk.  Bep.  88.     See  Salter  v.  Bronaden.  4 

'"  281,  m  which  the  declaration  was  more 

than  the  aboTe,  and  it  was  held  unne- 

to  state  a  demiae  in  Ibrm,  and  sufficient 

te  nj,  that  the  goods  were  taken  *^nom\ne 

jtidrietionU,''    a>m.  Dig.  Distress,  D.  9. 

'(a)  There  is  no  OGoaaion  to  state  thesitoa- 

of  the  pramiaea,  and  if  started  a  Tarianoe 

tha  deacription  woold  be  fiital.    2  Moore, 

ji.  • 

{b)  It  the  tenyancy  i>  dSapnted,  omit  theae 

*<aa  tenant,  &c.'* 
(0  From  the  atatota  3  W.  ft  11  aaaa.  1 


6.  5.  8.  5.  it  should  seem  a  fal$  would  be 
necessary  in  order  to  support  an  action  on  ih€ 
case, 

(d)  See  form,  8  Wentw.  480,  448,  4,  and 
Bradby,  262.  The  first  was  in  trespass,  and 
both  the  forms  oonclnde  against  the  peace.  Aa 
to  the  law,  see  Com.  Dig.  Trespass,  C.  4;  4  T. 
R.  565,  569;  2  Moore, 491 ;  8  Id.  96;  8  Taunt 
481,  792;  1  Bott,  244;  Gilb.  Dist  by  Hunt, 
86,  &c.  Co.  Lit  47  a,  n,  117;  1  Bum,  J.  26th 
ed.  978.  The  tenant  cannot  support  this  ac- 
tion if  there  was  reasonable  ground  fbr  sup- 
posing that  there  was  not  a  ai^cient  quantity 
to  distrain  without  taking  beasts,  &c.  6 
Price,  8;  2  Chit  Bep.  167,  and  the  distrainor 
would  not  in  such  case  be  bound  to  sell  other 
goods  first.  6  Prioe,  8.  The  declaration  need 
not  diow  that  there  was  a  sufficient  distreaa  of 
other  goods.    Dyer,  812;  Sid.  848. 

(«)  See  the  preceding  page,  n.  (a) 


A.  On  atat 
MarL  61 
H.  8.  0*  4» 
for  dis- 
training 
beasts  of 
the 

plough, 
and  sheep, 
there  be- 
ing other 

goods  Btt^ 

ncient  to 
distrain    ' 
{d). 
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8  Fordis- 
trainiiig 
toolBof 
trade, 
when  Bof- 
ficient 
other . 
goods  on 
premises 
to  be  an- 
swerable 
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though  there  i«:ere  then  and  there  other  (/)  goods  and  chattels  of  the  sttl'j 
plaintiff,  in  and  upon  the  said  land  and  premises,  with  the  appni 
not  being  beasts  o(  the  plough,  or  sheep,  sufficient  for  a  reaB(»iable 
for  the  rent  aforesaid,  and  the  said  defendant  afterwards,  to  wit,  on  the 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  sold  the  said  beasts  of 
plougn,  and  the  said  sheep,  and  converted  and  disposed  of  the  monej 
from  the  sale  thereof,  to  the  use  of  the  said  defendant,  contrary  to  the 
of  the  Statute  in  such  case  made  and  provided. — {Add  a  cauni  in  trover j  akt. 
conclttde  as  ante,  595.] 

For  that  whereas,  before  and  at  the  time  of  committing  of  the  grievsMi 
by  the  defendant  as  hereinafter  mentioned,  the  said  plaintiff  was  a  [workisH 
carpenter,]  and  the  trade  and  business  of  such  [working  carpenter,]  tin 
exercised  and  carried  on  in  and  upon  certain  premises,  with  the  aj^urlffif 
nanceS)  to  wit,  at,  Ac.  {venue)  and  which  the  said  plaintiff  then  held  as 
ant  thereof  to  the  said  defendant  [or  E.  P.  (h)]  at  and  under  a  certain  rei 
whereof,  at  the  time  of  the  committing,  the  grievance  hereinafter  mentic 
a  small  sum,  viz.  the  sum  of  £^  alleged  to  be  due  and  in  arrear  to  the 
defendant  [or  E.  F. ;]  and  whereas  also  before  and  at  the  time  of  the 
mitting  of  the  said  grievance  hereinafter  next  mentioned,  the  said  pi 
was  lawfully  possessed  of  a  certain  [carpenter's]  tools  and  utensils  in 
way  of  his  trade  and  business,  duly  and  from  time  to  time  to  be  used  by 
said  plaintiff  in  the  way  of  his  said  trade  and  business,  via.  500  csrpenl 
tools,  10  work  benches  [here  enumerate  the  tools  and  utensils,  ai 
to  the  exact  description^  or  as  in  trover]  of  great  value,  to  wit,  of  the 
ue  of  £ —  and  which  said  tools  and  utensils  were,  at  the  time  of  the 
ting  of  the  said  grievance  hereinafter  next  mentioned,  in  aad  upon  the 
premises,  with  the  appurtenances;  and^hereas  also,  at  the  time  of  oomi 
ting  the  grievance  hereinafter  next  mentioned,  there  was  divers  other 
and  chattels  of  the  said  plaintiff  upon  the  said  last-mentioned  premises, 
the  appurtenances,  of  great  value,  to  wit,  of  the  value  of  £ —  and  sufflkn^ 
for  areasonable  distress  for  the  said  rent,  and  to  ^pay  and  satisfy  tbe 
and  all  the  costs  and  charges  of  such  a  distress,  and  expense  incidental 
to,  and  which  the  si^id  derondant  at  the  time  of  the  committing  of  the 
grievance  hereinafter, next  mentioned,  could  and  might  have  taken  as  a 
tress  for  such  last-mentioned  arrears  of  rent,  to  wit,  at,  &c.  {venue^ 
said.  Yet  the  said  defendant  well  knowing  the  premises,  but  contriving 
wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  the  way 
his  said  trade  and  business  heretofore,  to  wit,  on,  &c.  {day  of  distress 
about  it)  at,  &;c.  {venue)  aforesaid,  wrongftiUy  and  unjustly  took  and 
trained  the  said  tools  and  utensils  of  the  said  plaintiff,  in  the  way  of  his 
trade  and  business,  as  a  distress  for  the  said  arrears  of  rent  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  kc,  (i 
aforesaid,  sold  and  disposed  of  the  said  tools  and  utensils  for  a  much  leaj 
of  money  than  the  same  were  reasonably  worth,  by  means  whereof  the 
plaintiff  wholly  lost  and  was  deprived  of  the  use  of  the  said  tools  and  ul 
in  the  way  of  his  said  trade  and  business,  and  sustained  great  loss  and 
convenience  from  the  want  of  the  same,  to  wit,  at,  Ac.  {venue 
[Add  a  count  in  trover.] 


thorn 


(/)  This  is  not  neoesBsxy,  see  Ihrer.  812; 
Sd.846. 


(g)  See  the  notes  to  the  preoeding 
(A)  Bm  sate,  718,  n. 
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. )  [Chmmeneemeni  as  ante,  596.] — ¥6r  that  whereas  A^  mi  plaiiltiff;  before 
ind  at  the  time  of  the  committing  the  grieT&nce  hereinftftet  next  mentioned, 
leldand  occupied  certain  premises,  with  the  appurtenances  (A:)  as  tenant  4.  For  cU«* 
Aeraoftothe  said  defendant  [or  K  F.  (/)]  at  and  under  a  ceHain  rent  tralniii^ 
i^refore  payable  by  the  said  plaintiff,  for  lu^  in  respect  of  the  satfie,  to  wit,'  ^f^^ 
M  kc  {venue),     let  the  said  defendant  contriting  and  maliciousjly  intend^  waa  dvm 
Mg  wrongfully  and  unjustly  to  injure  the  said  plaintiff  in  this  behalf,  hereto-  («)• 
An,  to  wit,  on,  &c.   at,  &e.  (venue)  aforesaid,  falsely  and  maliciously  pre^ 
I  trading  that  a  certain  large  sum  of  money,  to  wit,  the  sum  of  — /.  (m)  of 
kvfiil  money  of  Great  Britain,  was  then  due  and  in  arrear  from  the  said 

EQtifftotne  said  defendant  [or  £.  F.]  ibr  rent  of  the  said  premises,  with 
appurtenances,  wrongfully  and  unjustly  seieed  and  took  certain  goods  and 
teb,  to  witf  ko*  [here  specify  them  as  m  trover.  If  they  have  been 
tkmdy  specified  in  a  former  count,  theji  say,  '*  goods  and  chattels  of  the 
lb  number,  quantity,  quality,  desciription  and  yalue  as  those  in  the  Said 
•~-  count  mentioned,"  and  omit  the  statement  of  value  afterwards^  of 
ib  said  pUintiff,  then  found  and  being  in  and  upon  the  said  premises,  with 
Ik  appurtenances,  of  great  yalue,  to  wit,  of  the  yalue  of  — /.  of  like  lawful 
Mney,  as  a  distress  for  the  said  sum  of  money  so  pretended  to  be  due  and  in 
pRear  as  aforesaid^  and  under  that  pretence,  afterwards,  to  wit,  on  the  day 
lad  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  sold  and  disposed  of  the  said 
gMds  and  chattels  for  and  towards  paying  and  satisfying  the  said  alleged  ar- 
|itt8  of  rdnt,  and  the  costs  and  charges  of  the  said  distress,  \pr  if  the  good^ 
fmre  not  Bold,  but  the  plaintiff  paid  money  to  redeem  them,  then  say, 
'^kept  and  retained  the  said  goods  and  chattels  of  the  said  plaintiff,  from  the 

Jttd  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the  space  of days  then 

pai  foUowingi  and  until  the  said  plaintiff,  in  order  to  regain  the  possession 

tf  his  said  goods  and  chattels,  was  forced  and  obliged  to  pay,  and  did  then  and 

l^re  pay  to  the  said  defendant  the  said  pretended  arrears  of  rent,  and  a  large 

|bbi  of  money,  to  wit,  the  sum  of  — /.  for  the  costs  and  charges  of  the  said 

ibtress,  and  expenses  incidental  thereto."]     Whereas  in  truth  and  in  fact, 

"it  the  time  of  the  making  of  die  said  distress  as  aforesaid,  and  during  all  the 

\ibub  aforesaid,  a  small  part  only,  to  wit,  the  sum  of  — /.  (m)  of  the  said  sum . 

;j|f  money  so  pretended  to  be  due  and  in  arrear  as  aforesaid,  "^was  due  and  in  [  *720  ] 

■•Bear  firom  the  said  plaintiff  to  the  said  defondant  for  the  rent  of  the  said 

^fteousea,  with  the  appurtenances,  to  wit,  at,  &c.  {^nue)  aforesaid. — \^Add 


(t)  ThiB  action  is  at  common  law,  and  is 

iRmded  upon  the  statutes  62  Hen.  8.  c.  4, 

aa  LJLtn—ivq  distress,  as  in  the  next  ibrm, 

ratlM  statate  2  W.  ft  M.  e.  6,  s.  6;  Stra. 

.    See  the  notes  to  the  next  form.    In  a 

ease,  where  a  tenant,  shortly  after  he  had 

half  a  year's  rent  to  his  landlord,  dne  at 

rjr  preceding,  was  called  upon  by  the 

of  the  gronnd-landlord  for  gronnd-rent 

prenonsly  to  Lady-day,  and  which  the' 

had  reftised  to  pay :  it  was  held,  that 

payment  ftr  soch  ground  rent  by  the  ten- 

not  a  Tdnntary  payment,  although 

agent  of  the  ground  landlord  gare  him 

. \  te  that  purpose,  as  the  tenant  was  liable 

.is he  diatnuned  on  fersoch  rent;  Held  alio, 
Asi  tlie  tenant  was  entitled  to  deduct  soeh 
teymcnt  firom  the  next  rent  aooruing  due  to 
\m  landlord,  although  it  was  not  actually  due 


at  the  time  the  ground  rent  was  paid ;  and  the 
tenant  having  tendered  the  balanoe  remaining 
due,  after  deducting  such  payment,  together 
with  another  sum  paid  Ibr  land-tax  prenously 
due,  which  the  landlord  reftised  to  accept,  but 
distr Ained  ibr  the  whole  rent  then  in  arrear : 
Held,  that  the  tenant  wae  entitled  to  recover  in 
an  action  on  the  case  for  a  wrongful  distress: 
and  that  a  count  stating  that  the  hmdlord  had 
distrained  for  tiie  whole  rent,  when  only  tito 
sum  tendered  was  due,  was  sufficient  2  M. 
k  ?.  782;  5  Bing.  406,  a  C. 

(Ac)  Ante,  718,  note. 

(I)  If  the  plaintiff  dispute  the  tenancy, 
omit  the  words,  "to the  Siiid  defendant,  {or 
E.  F.l'» 

(m)  The  plaintiff  need  not  prove  the  p^e* 
<te  sum  stated,  see  1  Bing.  401. 
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uuMAi    a  count  for  an  excessive  distress  for  the  rent  reaBy  due^  as  in  the  nnt 
**""      fortn^  and  a  count  in  trover,  afid  conclude  as  ante,  596.] 


6.  Fortak-      [Commencement  as  ante,  596.] — For  that  whereas  ihe  said  plaintiff 
ing  an  es-  fore  and  at  the  time  of  the  committing  of  the  grieyance  hereinafter  next  n 
tioned,  held  and  enjoyed  certain  premises,  with  the  appurtenances  (o) 
tenant  thereof  to  the  said  defendant  [or  E.  F.  (/?)]  at  and  under  a  cei 
rent  therefore  payable  by  the  said  plaintiflf  to  the  said  defendant  for  the 


distran 
ftr  rent, 
onBtat. 

62  Hen!  8.  ^^  ^^<^^  s&icl  rent,  at  the  time  of  the  committing  of  the  grievance  herei 
a  4  (n).     next  mentioned,  a  certain  small  sum  pf  money,  to  wit,  the  sum  of 

and  no  more,  was  due  and  in  arrear  from  the  said  plaintiff     Yet  the  ssid 
fendant.  not  regarding  the  Statute  in  such  case  made  and  provided,  but 
fully  and  maliciously  contriving  and  intending  to  injure  and  oppress  the 
plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue) 
wrongfully  and  maliciously  took  and  distrained  for  the  said  arrears  of 
certain  goods  and  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  t9 
If  they  have  been  already  specified  in  a  former  count,  then  ^ay,* " 
and  chattels  of  the  like  number,  quantity,  quality,  and  description, 

in  the  said count  mentioned,"]  of  the  said  plaintiff^,  of  much 

value  than  the  amount  of  the  said  arrears  of  rent,  to  wit,  of  the  value  of 
and  thereby  took  a  great  and  unreasonable  distress  for  the  said  arrears  of 
when,  &t  the  time  of  the  taking  of  the  said  distress  as  aforesaid,  a  certain 
of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  to  wit,  [one-1 
thereof  then  was  of  sufficient  value  to  have  satisfied  the  said  arrears  of 
and  the  charges  of  the  said  distress,  and  of  the  appraisement  and  sale  tbi 
to  wit,  at,  &c.  (venue)  aforesaid,  contrary  to  the  form  of  the  Statute  in 
case  made  and  provided. — [Add  a  count  ifi  tj'over  and  conclude  €U 
596.] 

For  that  whereas,  before  the  committing  of  the  grievances  hereinafter 
mentioned,  to  wit,  on,  &c.  (day  of  distress  or  about  it)  at,  &c.  (venue) 
said  defendant  took  and  distrained  certain  goods  and  chattels  of  the  said 
tiff,  to  wit,  &c,  [here  set  them  out  as  in  trover,  or  if  already  set  forth 
prior  count,  say,  ^^  goods  and  chattels  of  the  like  number,  quantity,  qi 
description,  and  value,  as  the  said  goods  and  chattels  in  the  said 
mentioned,"]  under  color,  and  as  and  for  and  in  the  name  of  a  distress 


(s 


6.  For  dis- 
training a 
aeoond 
time  on 
the  Bami^ 
goods  ibr 
same  rent 


(n)  See  also  61  Hen.  S.  o.  4;  Gilb.  Dist  bj 
Hunt,  68  to  68,  the  remedy  must  be  on  the 
above  statute,  2  Stra.  851 ;  8  Lev.  48;  2  Ken. 
204,  and  not  by  trespass  or  trover,  id.  ibid.; 
but  see  the  exceptions,  1  Burr.  582 ;  1  Hen. 
Bla.  18.  9  East,  298.  Case  is  maintatbable, 
even  though  the  tenant  had  tendered  the  rent 
due  to  his  landlord  before  the  distress  was 
levied,  2  D.  &  IL  256;  1  B.  &  C.  145  ;  8 
Stark.  171,  S.  C.  In  such  an  action  express 
malice  need  not  be  proved,  but  the  excess 
taken  must  be  considerable,  6  Esp.  71.  It  is 
no  bar  to  this  action,  that  between  distress  and 
sale  of  the  goods  distrained,  the  parties  came  to 
an  arrangement  respecting  the  sale,  1  Bing. 
401;  4  D.  &  R.  589;  2  B.  &  C.  821,  S.  C.  A 
lodger  may  maintain  an  action  if  his  goods  are 
taken  on  an  excessive  distress  by  the  landlord 
of  the  party  under  whom  he  occupies,  2  G.  & 
P.  874. 


(o)  Ante,  718,  note. 

(p)  If  the  plaintiff  dispute  the 
omit  the  words,  "  to  the  said  defrndMit.*' 

(9)  The  plaintiff  seed  not  allege  or 
the  precise  sum  due,  1  Bing.  401. 

(r)  It  should  seem  that  tlus  eanae  of 
might  be  supported  under  a  ooimt  ia 
That  a  party   eannot,  in    general, 
twice  for  the  tame  renU  wa  Bradbey  on 
180;  1  Bum.  J.  26th  edit  988;   17  Car. 
7.  s.  4.    But  in  WUton  v.  Binl,  K.  B. 
Term,  1880,  tat  a  /resJk  arrear  or  rail»^ 
same  goods  previously  replevied  may  hi  1 
trained.     And  he  may  again  dndaia 
same   goods  for  rent  subett^uently 
previously  to  his  ezeeuting  his  rdenit^ 
bendo^  without  warnng  his  aetkn  — ~~'^ 
sureties  in  the   bond.  Hefinrd  v 
Taont  219. 
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ftm  rent,  then  alleged  to  be  dae  and  payable  to  tbe  said  defendant  [&r  E. 
7.]  fin*  and  in  respect  of  certain  premises  in  the  possession  of  the  said  plaintiff; 
which  said  [last-mentioned]  goods  and  chattels  th^n  and  afterwards  were 
iBore  than  sufficient  value  to  have  satisfied  tbe  said  alleged  rent,  and  the 
and  charges  of  and  attending  such  distress,  and  the  sale  of  the  said  [last- 
ioned]  goods  and  chattels  under  such  distress,  and  incidental  thereto,  to 
at,  &c.  {vemie)  aforesaid ;  and  whereas  also  the  said  defendant  having  so 
and  distrained  the  said  [last-mentioned]  goods  and  chattels  as  aforesaid, 
and  there  had  and  retained  possession  of  the  same  under  such  distress 
along  space  of  time,  to  wit,  the  space  of  [four] days  then  following  and 
wards,  and  at  the  expiration  of  the  said  space  of  time,  to  wit,  on,  &c. 
of  quitting  possession^  or  about  it)  to  wit,  at,  &c.  {venue)  aforesaid, 
Aid  defendant  quitted  and  abandoned  the  possession  of  the  said  f  last-mcn- 

!]  goods  *2jA  chattels,  and  the  said  distress  thereupon ;  and  although  [  *721  ] 
Baid  defendant  under  the  said  distress,  and  by  virtue  thereof,  would  and 
t  have  satisfied  the  said  alleged  arrears  of  rent,  and  all  reasonable  and 
il  charges  in  that  behalf     DTevertheless  the  said  defendant  well  knowine 
premises,  but  contriving,  and  wrongfully  intending  to  injure  the  saia 
.  itiS,  afterwards,  to  wit,  on,  &c.  {diy  of  second  distress^  or  aboiU  it') 
(^(ventre) aforesaid,  wrongfully,  injuriously  and  vexatiously  made  a  second 
another  distress  upon  the  said  [Jast-mentioned]  goods  and  chattels  of  the  said 
iff,  for  the  same  identical  alleged  arrears  of  rent,  for  and  in  respect 
'  the  said  distress  in  this  count  first  mentioned  was  made  as  aforesaid, 
then  and  there  again  took  and  distrained  the  said  [last-mentioned]  goods 
chattels,  as  and  for  the  same  rent  so  pretended  to  have  been  due  and  pay- 
as  aforesaid,  and  not  for  any  more  or  other  or  difierent  rent  or  cause 
ver,  and  then  and  there  wrongfully 'and  injuriously  refused  to  return 
same  goods  and  chattels  to,  and  withheld  them  from  the  said  plaintiff, 
the  said  second  distress  in  this  count  mentioned  for  a  long  time,  to  wit, 
the  space  of  [seven]  days  then  next  following,  and  then  and  there  wrong- 
converted  ixA  disposed  thereof  to  his  own  use,  although  the  said  plain- 
then  and  there  requested  the  said  defendant  to  deliver  the  said  [last-men- 
]  goods  and  chattels  to  him  the  said  plaintiff,  to  wit,  at,  &c.  (yenue\ 
Add  a  count  in  trover,^ 


Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant, 
tofore,  to  wit,'on.  &c.  at,  &c.  (venue)  seized  and  took  divers  goods  and  chat- 
to  wit,  &c.  [here  specify  the  goods  as  in  trover;  if  they  have  been  already 
ified  in  a  former  count,  then  say,  '^  goods  and  chattels  of  the  like  num- 
qnantity,  quality,  description,  and  value,  as  those  in  the count 

led,"  arid  omit  the  statement  of  value  afterwardsl  Ot  the  said  plain- 
of  great  value,  to  wit,  of  the  value  of  -^l.  there  then  found  and  being  in 

premises,  with  the  appurtenances  {t)y  as  and  for  and  in  the  name  of 
for  certain  supposed  arrears  of  rent,  to  wit,  for  tbe  sum  of — /.  pre- 

to  be  due  and  in  arrear  from  the  said  plaintiff,  for  and  in  respect  of 
lud  premises,  with  the  appurtenances,  and  then  and  there  carried  away 


r  *722  ] 

7.  For  im- 
ponnding 
goods  dis- 
trained, 
off  the 
premiMB, 
and  not 
g  iingtha 
tenant 
notice  (t)- 


|)2¥.  ft  H.  0.  6.  a.  2;  11  Geo.  2.  c.  19.  8. 
^  to  what  notice  is  neoessarj,  and  how 
tfren,  see  Moss  v.  GaUimore,  Doogl.  279 ; 
lUym.  54.  1  Hen.  Bla.  18.  Gilbert's 
Iv  Hunt,  76.  9  East,  298.  Query  if 
vl  esses  neoessaiy  that  some  notice  of 


the  distress  should  be  given,  whether  there  be 
a  sale  or  removal  or  not,  Com.  I>ig.  Distress, 
D.  7.    By  the  2  W.  &  M.  c.  5,  it  must  be 
given  beibre  a  sale. 
(/)  Ante,  718,  note. 


m 
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Pl»- 


rt fit,  on 
t0nder  of 
tlM  rent 
Mideoset 


and  remored  the  said  goods  and  ehftttela,  and  impoimded  the  aaaie  off  tlie 
j^revuaet,  with  the  appurtenanoes.  Nevertheless  the  laid  defendant  eontih 
uig,  and  wrongfully  and  oj^ustly  intending  to  injure  the  said  plaintiff,  ari 
not  regarding  the  Statute  in  such  case  made  and  proYided,  did  not  nor  voill 
give  due  and  proper  notice  (t/)  of  the  said  distress,  and  of  the  eaiifie  of  Al 
[  *728  ]  tiding  *the  same,  or  of  the  place  to  which  the  said  goods  and  chattels  wm 
lenx^ved,  to  the  said  plaintiff,  or  leave  the  same  at  the  said  premises,  with  At 
apporienanoes,  but  molbr  neglected  so  to  do,  and  therein  &iled  and  madi 
d^nlt,  oontrarj  to  the  torm  of  the  Statute  in  such  case  made  9sA  provided; 
and  to  the  dami^,  Ac. 

• 
e.Forr»*       [Cammeneement  aa  ante,  596.1 — ^For  that  whereas  the  said  defendaot, 
y*^  ^     heretofore,  to  wit,  on,  &o.  at,  &c.  Xvefiue)  had  taken  and  diatrainod  diven 
gooitdift-   Roods  and  chattels,  to  wit,  [here  specify  the  goods  as  in  trover;  if  they  ktse 
tniiwd  far  been  already  specified  in  a  former  count,  then  say  ''goods  and  <^atteb  of 

the  like  number,  quantitj,  quality,  description,  and  value  as  those  in  the 

count  mentioned,'' amf  omit  the  statement  qf  value  afterwords']  of  the  siil 
plaintiff,  of  ereat  value,  to  wit,  of  the  value  of  — L  there  then  found  aod 
being,  as  ana  for  and  in  the  name  of  a  distress  for  certain  rent,  to  writ,  the 
sum  of  — /.  then  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defend- 
ant, for  and  in  respect  of  certain  premises,  with  the  appurtenanees,  hefoie 
[  *724  ]  *then  held  and  occupied  by  the  said  plaintiff  as  tenant  thereof  to  the  said  de- 
fendant [or  £.  F.'];  and  thereupon  afterwards,  and  whilst  the  said  defendant 
was  in  possession  of  the  said  goods  and  chattels  i;inder  such  distress  as  afi»e- 
said,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac,  {venue)  aforesaid,  the 
said  plaintiff  tendered  and  offered  to  the  said  defendant,  in  satisfaction  and 
discharge  of  the  said  arrears  of  rent,  and  the  costs  and  charges  of  the  said 
distress,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  X — ,  the 
being  then  and  there  a  sufficient  sum  to  satisfy  and  discharge  the 
of  rent,  together  with  all  the  costs  and  charges  of  the  said  distress,  and  then 
and  there  requested  the  said  defendant  to  re-deliver  and  restore  the  said  goods 
and  chattels  to  the  said  plaintiff,  and  although  the  said  defendant  then  and 
there  ought  to  have  accepted  and  received  the  said  sum  of  m<mey  froni  the 
said  plaintiff  in  discharge  of  such  arrears  of  rent,  and  the  costs  and  char^ 
of  the  said  distress,  and  to  have  re-delivered  and  restored  the  said  goods  m 
chattels  to  the  said  phuntiff ;   yet  ih»  said  defendant  c(mtriving,  and 

(«)  Where  the  dlstreas  is  in  growing  com, 
ac  M  aUowed  by  the  11  Geo.  2.  o.  19.  a.  8,  the 
tenant  mnst,  in  purenanee  of  the  9th  section 
of  thst  Mt,  hare  notice  of  the  plaoe  where 
the  corn,  &&  is  lodged  within  a  week  after 
such  lodging. 

(lo)  ^  the  precedent,  8  Wentw.  44e;  and 
the  like  in  the  case  of  a  distreai  damage  fea- 
sant, id.  802  ;  but  this  latter  \b  not  sustaina- 
ble, see  1  Campb.  285;  1  Taunt  261 ;  1  B.  & 
P.  882.  Aceoraing  to  these  eases,  and  to  8  Rep. 
147  a.  Qilh;  Dwtr.  by  Hunt  76,  &o. ;  8  Moore, 
d84;  1  Binff.  841,  8.  C,  tender  upon  the  land 
before  the  distress  makes  the  distress  tortious; 
tender  alter  the  distress,  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the 
taking,  wrongful ;  tender  after  the  impounding 
makes  neither  the  one  nor  the  other  wrongful; 
fbr  then  it  comes  too  late,  because  the  case  is 
pat  to  the  trial  of^  the  law,  to  bo  there  deter- 


mined. But  in  the  case  of  a  distrcas  Ibr  resl 
upon  the  equity  of  the  statute  2  W.  &  H.  c.  5, 
a  sale  of  the  cUstress,  after  tender  of  the  rent 
and  costs,  would  be  illegal;  and  txvepafls  in 
such  case  is  the  proper  remedy;  but  If  then 
was  alao  an  ezcessiTe  distress,  plaintiff  naj 
declare  in  case  for  that  injury  8  Stark.  171; 
4  B.  ^  R.  689;  2  B.  &  C.  821.  &  C.  By  the 
11  0.  2.  c.  19,  s.  10,  if  siber  distress  takes  ef 
corn,  &c  ^wing,  the  rent  and  costs  of  dis- 
tress be  paid  and  tendered,  the  distress  sAmH 
cease,  and  the  com  be  restooed.  Cost  doei 
not  lie  fbr  detaining  cattle  distrained  damage 
feasant,  where  tender  of  sufficient  amends  was 
made  after  the  cattle  had  been  impounded,  1 
Bing.  841.  Query  if  replevin  would  not  in 
such  case  lie,  see  Doct.  &  Stud.  193.  From 
the  eases  in  note,  post,  toI.  ill  1110,  it  wooU 
seem  it  would  not  As  to  what  is  not  an  |pB- 
pOQsding,  see  4  Bing.  280^ 
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■jhliy  and  mijistly  mtending  to  harrafla,  oppress,  and  aggrieve  tile  said  pkiniiff  wmai^ 
^  tms  beh&U^  did  not  nor  wonM,  when  he  was  so  requested  as  afoneaid,  or  ^^^ 
snj  other  time,  accept  or  receire  the  said  sum  of  monej  from  the  said 
"in  satisfootion  and  discharge  of  ibe  said  arrears  of  rent,  apd  the 
and  charges  of  the  said  distress,  or  re-deliver  or  restore  the  said  goods 
chattels,  or  anj  part  thereof,  to  the  said  plaintiff,  but  then  and  there 
Hj  neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully  and  in- 
Ij  kept  and  withheld  the  said  goods  and  chattels  from  the  said  plaintiff 
4Dd  hath  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c,  (y^ 
mi)  afoiresaid. — ^\_Add  a  count  in  trover.'] 


^''   For  that  nfhereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  ftc. 

sefiue)  seized  and  took  divers  goods  and  chattels,  to  wit,  kc.  [here  specify 

goods  as  in  trover,  if  they  have  been  cdready  specified  in  a  fonner 

,  then  say,  ''goods  and  chattels  of  the  like  number,  quantity,  quality, 

ription,  and  value  as  those  in  the   ■        count  mentioned,"  and  omit  the 

tement  of  value  aftenoards^l  of  th^  said  plaintiff,  of  great  value,  to  wit, 

the  value  of  £ —  then  found  and  being  in  and  upon  certain  premises  (yS 

the  name  of  a  distress  for  certain  arrears  of  rent,  pretended  to  be  due  and 

ij&ble  for  the  same,  to  the  said  defendant,  and  then  and  there  gave  notice 

sreof  to  the  said  plaintiff  (j?)  ;  jct  the  said  defendant,  not  regarding  the 

in  such  case  made  and  provided,  and  contriving,  and  wrongfully  and 

yostly  intending  to  injure  the  said  plaintiff  in  this  behalf,  and  to  deprive 

of  his  said  goods  and  chattels,  and  of  the  use,  benefit,  and  advantage 

>f,  and  to  prevent  him  from  replevying  the  same,  afterwards,  and  before 

expiration  of  five  days  next  after  such  distress  so  taken  and  made,  and 

notice  thereof  so  given  as  aforesaid,  to  wit,  within  the  space  of  five  days 

next  following,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vemie) 

bresaid,  wrongfully,  unlawfully,  and  unjustly  did  sell  and  dispose  of  the 

"  goods  and  chattels,  without  the  leave  or  license,  and  against  the  will  of 

said  plaintiff,  whereby  the  said  plaintiff  was  not  only  hindered  and  pre- 

ited  from  replevying  the  said  goods  and  chattels  so  distrained  as  aforesaid, 

was  also  deprived  of  such  reasonable  and  sufficient  time  as  in  that  respect 

l^Uowed  by  law,  for  the  raising,  obtaining,  and  procuring  money  to  pay  and 

rge  the  rent  so  pretended  to  be  due  and  in  arrear  as  aforesaid,  and  the 

of  the  said  distress;  and  the  said  plaintiff  hath  also  thereby  wholly  lost 

been  deprived  of  the  said  goods  and  chattels,  and  of  the  use,  benefit,  and 

itage  thereof^  to  wit,  at,  &c«  {venue)  aforesaid. 

[Commencement  as  antCj  596.] — For  that  whereas  the  said  defendant, 
»foie,  to  wit,  on,  &c.  at.  &c.  {venue}  "^seized  and  took  divers  goods  and 


9.  For  BeQp- 
ing  a  dia- 
tress  with' 
in  five 
days,  on 
the  equity 
of  2  W.  & 
M.  c  6.  8. 
2(x). 


Ji*)  What  a  Tiolfltion  of  this  section,  see  4 
ft  A.  208;  1  Hen.   Bla.   18;   1  Burn,  J. 
ed.  994.    This  count  will  not  support  a 
in  respest  of  the  defendant  having  sold 
Wfora  it  waa  ripe,  &o.  see  3  B.  &  A. 


[d)  Ante,  718,  note. 
it)  When  this  is  not  necessary,  see  Lutw. 

[*(•)  ^This  ooont,  founded  on  the  equity  of 
*  JW.  &  M.  c.  6.  s.  2,  and  U  Geo.  2.  c  19. 
,  10,  hii  frequently  been  adopted,  but  trespass 
■^proper  torn  of  aotion,  where  the  p^urty 

Vol.  n.  T2 


distraining  continues  too  long  in  possession, 
Stra.  717;  1  Hen.  Bla.  16;  Gilb.  77;  11  East, 
L95;  2  Gampb.  115.  As  to  the  time  allowed 
for  the  removal,  see  1  Bum,  J.  26th  ed.  991. 
A  reasonable  time  after  the  five  days  is  allow- 
ed, 4  B.  &  A.  208.  Where  the  defendant 
wrongfully  seized  the  plaintiff's  goods,  and 

S laced  a  man  in  possession  of  them  for  some 
ays,  it  was  held  the  owner  might  recover  dam- 
ages, although  he  had  the  use  of  the  goods  all 
the  time,  7  Bing.  153.  A  parir  msy  waive  the 
trespass,  and  declare  in  case,  1  B.  St^.C.  146; 

2 1).  &  B.  256,  a  a 


10.  For 
not  remov- 
ing feoods 
distrained 
Within  a 
reasona- 
ble time 
after  the 
lapse  of 
the  five 
days  (a). 
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OUNMLL 

Bu- 


ll. For 

selling  un- 
der a  dis- 
tress witli- 
out  having 
the  goods 
appraised 
by  two 
swont  ap- 
praisers 
(c). 


(h)  Ante,  718,  note. 

(c)  The  2  W.  &  M.  sees.  1.  o.  5.  s.  1,  re. 
quired  such  an  appnusement  previous  to  the 
sale,  see  1  Chit  Col.  St  662;  1  Bum,  J. 
26th  edit  991.  The  person  distraining  must 
not  be  one  of  the  appraisers  BuL  N.  P.  81 ;  1 
Stark.  172;  2  Btng.  887.  The  appraiser  must 
Mi  ba  sworn  bsAre  the  oonstabto  of  another 


parish.    1  Moody  &  IfaUkin,  C.  K.  P. 
1   Hen.  Bla.   18.    Where  the  premiMS 
partly  in  the  hundred  of  A.  and  pextly  iaj 
hundred  of  K.  the  oonstable  of  S.  wa  ^ 
the  proper  officer  to  administer  tba  oslk 
the  appraasement   of    the  dlsUf.     1 
Baym.  58. 


chattels,  to  wit,  &q,  [here  specify  the  goode  as  in  trover^  or  if  thm/  ham 
been  aiready  specified  in  a  former  county  then  sav,  '^  goods  and  chattdsiC! 
the  like  number,  quantity,  quality,  description,  and  value  as  those  in  thd 

pount  mentioned,"  and  admit  the  statement  of  value  afterwardsl 

the-said  plaintiff,'  of  great  value,  to  wit.  of  the  value  of  — /.  then  found 
being  in  and  upon  certain  premises  of  the/said  plaintiff  (6),  in  the  name  di^^ 
distress  for  certain  arrears  of  rent  pretended  to  be  due  and  payable  for  tM 
same  to  the  said  defendant  \pr  £.  F.]  and  then  and  there  gave  notice  therein 
to  the  said  plaintiff;  yet  the  said  defendant  not  regarding  the  Statute  in  soflb; 
case  made  and  provided,  but  contriving  and  wron^Ily  and  nnjustly  intent^ 
ing  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  remove  tkij 
said  gooas  and  chattels  from  the  said  premises,  within  a  reasonable  time 
the  expiration  of  five  days  next  after  the  making  of  the  said  distress, 
giving  the  said  notice  thereof  as  aforesaid,  but  wholly  neglected  and  ref 
so  to  do,  and  wrongfully  and  unjustly,  without  the  license  or  consent, 
against  the  will  of  the  said  plaintiff  kept  and  detained  the  said  goods 
chattels  in  and  upon  the  said  premises  for  a'great  and  unreasonable  spacer 
time  after  the  expiration  of  the  said  five  days  as  aforesaid,  to  wit,  for 

space  of then  next  following,  contrary  to  the  form  of  the  Statute 

such  cas<o  made  and  provided,  to  wit,  at,  &c.  (venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (rent/e)  aforesaid, 
said  defendant  seize(J  and  distrained  certain  goods  and  chattels,  to  wit, 
[here  specify  them  as  in  trover ^  or  if  the  goods  have  been  already  set 
in  a  prior  count,  say,  ^*  goods  and  chattels  of  the  like  number,  quani 
quality,  description,  and  value  as  those  in  the  said  — —  count  mentionc 
and  omit  the  averment  as  to  the  value']  of  the  said  plaintiff,  of  great 
to  wit,  of  the  value  of  — /.  of  kwful  money  of  Great  Britain,  then 
and  being  in  and  upon  certain  other  premises,  with  the  appurtenances,  of 
said  plaintiff,  as  for  and  in  the  name  of  a  distress  for  certain  arrears  of 
alleged  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use  and  oocupal 
of  the  said  premises,  with  the  appurtenances.     Tet  the  said  defendant, 
regarding  the  Statute  in  such  case  made  and  provided,  but  contriving, 
fraudulently  intending  to  injure  the  said  plaintiff  in  that  behalf,  did  not 
would  cause  the  said  goods  and  chattels  so  distrained  as  aforesaid,  to*  be 
praised  by  two  sworn  appraisers,  according  to  the  Statute  in  that  case 
and  provided,  previously  to  a  sale  of  the  said  goods  and  chattels,  but  on 
contrary  thereof,  the  said  defendant,  afterwards,  and  before  the  said 
and  chattels  had  been  appraised  by  two  sworn  appraisers,  according  to 
form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  on  the  day 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  wrongfully  sold  the  said  goods 
chattels  without  having  had  the  same  previously  appraised  by  two  sworn 
praisers,  contrary  to  the  form  of  the  Statute  in  such  cajse  made  and  proi 
to  wit,  at,  &c.  {yenue^  aforesaid. 
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I    For  that  whereas  heretofore,  to  wit,  on,  Ac.  {day  of  seizure  or  about  U)    utmui 
iM»  Ac  {venue)  the  said  defendant  seized  and  distrained  a  certain  crop  of       ^'^ 

6itoes]  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  j£100,  j2.  For 
growing  on  and  upon  certain  land  situate  in  the  county  of  S.  before  then  selling  a 
Uhmiaed,  as  tor  and  in  the  name  of  a  distress  for  certain  arrears  of  rent  al-  g^^u^g 
Ppd  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use  and  occupation  of  ^^  ^ 
said  land ;  nevertheless  the  said  defendant,  not  regarding  the  Statute  in  tress)  be- 
I  ease  made  and  provided,  nor  his  duty  in  selling  and  disposing  of  the  ^^^  ^^ 
e  distress,  but  contriving,  and  wrongfully  and  injuriously  intending  to  J^*^. 
re  the  said  plaintiff  in  that  behalf,  heretofore  to  wit,  on  the  day  and  year  ered  and 
k^nnesaid,  at,  kc,  {venue)  wrongfully  and  injuriously  sold  and  disposed  of  appraised, 
^^  said  crop  before  the  same  had  been  gathered  and  appraised,  according  to  ^'^^^  7l 
form  of  the  Statute  in  such  case  made  and  provided,  by  means  whereof  Qeo.  2.  c. 
said  crop  of  potatoes  were  then  and  there  sold  for  much  less  than  the  best  19*  »& 
^,  that  is  to  say,  for  the  sum  of  £50  less  than  the  best  price  which  might  ^^^' 
i?e  been  gotten  and  received  for  the  same,  had  the  same  been  gathered, 
~  and  sold  in  a  due  and  proper  manner,  according  to  the  Statute  in 
case  made  and  provided,  and  contrary  to  the  said  Statute,  to  wit,  at,  kc. 
[fenue). 

[CommenceTnent  as  ante,  596.] — ^For  that  whereas  heretofore,  to  wit,  on,  18.  For 
at,  kc  {venue)  the  said  defendant  seized  and  distrained  divers  goods  and  ^^^^^^ 
ittels,  to  wit,  &c.  yiere  specify  the  goods  as  in  (rover,  or  if  they  have  b^  price, 
*n  already  specified  in  a  former  count,  then  say,  '^  goods  and  chattels  of  on  the 
like  number,  quantity,  quality,  description,  and  value  as  those  in  the  said  !^^^^ 
—  count  mentioned,"  and  omit  the  statement  of  value  afterwards^  of  4  ni^cs* 
said  plaintiff  of  great  value,  to  wit,  of  the  value  of  — l.  of  lawful  money  s.  2.  («). 
Great  Britain,  then  found  and  being  in  and  upon  certain  premises,  with 
appurtenances  {f\  as  and  for  and  in  the  name  of  a  distress  for  certain 
irs  of  rent  allegea  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use  . 
occupation  of  the  said  premises,  with  the  appurtenances.  .  And  whereas 
the  said  defendant,  afterwards,-  to  wit,  on  the  day  and  year  aforesaid,  at, 
{vemte)  aforesaid,  sold  the  said  goods  and  chattels  for  payment  and  sat- 
ion  of  the  said  supposed  arrears  of  rent,  and  of  the  charges  of  the  said 
Yet  the  said  defendant  not  regarding  his  duty  in  making  and  selling 
said  distress,  nor  the  Statute  in  such  case  made  and  provided,  but  con- 
iving,  and  firaudulently  intending  craftily  and  subtly  to  injure  the  said 
mtiff  in  that  behalf,  did  not  nor  would  sell  the  said  goods  and  chattels 
ler  the  said  distress,  for  the  best  price  that  could  and  might  have  been 
ten  for  the  same,  but  on  the  contrary  thereof,  the  said  defendant  then  and 
sre,  to  wit.  on  tLe  day  and  year  aforesaid,  wrongfully  and  injuriously  sold 
said  goods  and  chattels  for  much  less  than  the  best  price,  (that  is  to  say) 
—/.less  than  the  best  price  that  could  and  might  have  been  gotten  and 
ii^ed  for  the  same,  had  the  same  been  sold  in  a  due  and  proper  manner  by 
[diesaid  defendant,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  a  count  in  tro* 
and  conclude  as  cmtSj  596.] 

W  See  this  enactment  and  tlie  deoisions  oould  be  obtained  till  the  oontrary  be  prordL 

»eoii,lChitCol.  Stat  671.  4  Mod.   8U0.    Com.  Distress,  D.  &    See  1 

(0  Tkeprioe at  which  the  goods  were  ap.*  Bum,  J.  26th  edit.  994. 
'  Ida  be  presomed  to  be  the  best  that         (/)  Ante,  71S,  aotsi  ' 
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ItXSOAL 
DI8- 


14.  for 
eelling 
more 

goods  than 
neoeasary, 
under  a 
distreu 
Ibr  rent 


15.  Affainst 
a  broker^ 
on  the  67 
Qeo.  8.  c. 
98,  for  not 
giving  a 
copy  of 
the  char- 
ges of  a 
distress 

iff)- 


16.  On 
equity  of 
Stat  2.  W. 
&  M.  c.  5. 
s.  1,  for 
not  lear- 
ing  the 
overplus 
arisiug 
'  tk-om  the 
sale  of  a 
distress, 
with  the 
sheriff. 


*Ajid  whereas  also^  heretofore,  to  wit,  on  the  day  and  year  aforeeaid, 
Sec.  {vetme)  aforesaid,'  the  said  defendant  pretended  that  the  said  plaintiff 
and  enjoyed  certain  other  premises  as  tenant  thereof,  at  and  under  a 
rent  payable  by  the  said  plaintiff,  and  the  said  defendant  had  then  and 
distrained  divers  other  goods  and  chattels  of  the  §aid  plaintiff,  to  wit, 
and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value 
those  in  the  said  [first]  count  menti<med,  for  certain  alle^d  arrears  of 
to  wit,  the  sum  of  [£ — ]  alleged  to  be  due  from  the  sraid  plaintiff,  for  the 
and  occupation  of  the  said  premises ;  and  whereas  also  the  said  defendant, 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue}  aforesaid, 
a  part  of  the  said  goods  and  chattels  for  divers  sums  of  money,  amounting 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  being  more 
was  sufficient  to  pay  and  satisfy  the  said  supposed  arrears  of  rent,  and 
costs  and  charges  incident  thereto,  whereof  the  said  defendant  then  and 
had  notice.     Yet  the  said  defendant,  not  regarding  his  duty  in  this 
but  contriving  and  intending  to  injure  the  said  plamtiff,  afterwards,  to  wit, 
the  day  and  year  aforesaid,  wrongfully  proceeded  to  sell,  and  did  sell  the 
and  remainder  of  the  said  goods  and  chattels  when  it  was  wholly 
80  to  do,  to  wit,  at,  &c.  (venue)  aforesaid. — ^Add  count  for  excessive 
tresSy  as  ante,  720,  aful  a  count  in  trover,} 

m 

And  whereas  also  the  said  defendant,  heretofore,  and  after  the  passing  of  j 
certain  act  of  parliament,  passed  in  the  57th  year  of  the  reign  of  Im  ~ 
Majesty  King  George  the  third,  intituled,  ''An  act  to  regulate  the  costs 
distresses  levied  for  payment  of  small  rents ;"  and  before  the  committing  of  1 
grievances  hereinafter  next-mentioned,  to  wit,  on,  jtc-  (day  of  distress, 
about  ity)  at,  &c.  {venue)  aforesaid,  bad  made  and  levied  a  distress  upon 
vers  goods  antd  chattels  of  the  said  plaintifl^  of  great  value,  to  wit,  of  the 
of  £ —  for  certain  rent,  alleged  to  oe  in  arrear  and  due  and  owing  from 
said  plaintiff;  and  although  the  said  defendant  was  then  and  there  reqi 
by  the  said  plaintiff  so  to  do.  yet  the  said  defendant,  not  regarding  Im 
in  that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  butcontrivii 
and  fraudulently  intending  to  injure  the  said  plaintiff  in  this  behalf,  did 
nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  give  a  o 
of  his  charges,  and  of  all  the  costs  and  charges  of  the  said  distress,  signed 
him  the  said  plaintifi|  but  wholly  neglected  and  refused  so  to  do,  contrary 
the  form  of  the  Statute  in  such  case  made  and  provided,  to  wity  at,  &c.  {\ 
7iue)  aforesaid. 

[Commencement  as  ante^  596.] — For  that  whereaa,  heretofore^  to  wit, 
&G.  at,  &c.  {venue)  the  said  defendant  seized  and  distrained  divers  goods 
chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover;  or  if  they  M 
been  specified  in  a  form,er  county  then  say,  ''  goods  anijl  chattels  of  the 
number,  quantity,  quality,  description,  and  value  as  those  in  the  said 
count  mentioned,"  and  omit  the  statement  of  vcUne  afterwards]  of  the 
plaintiff  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of 
Britain,  there  then  found  and  being  in  and  upon  certain  premiMB, 

iSf)  It  should  seem  torn  the  act  that  this  -  foods  have  betsi  Uviid  under  tbA 
action   con   only  be   supported   against  the     6  Bing.  89. 
brokir;  also  thyal  it  wiU  not  lie  unless  the 


.    J 
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^nanceSf  as  and  for  and  in  the  name  of  a  distress  fer  certain  arrears  of 
alleged  to  be  due  to  the  said  defendant,  [or  E.  F.]*fbr  and  in  i-espect  of 
said  premises.     And  whereas  also,  the  said  defendant  having  caused  the 
goods  and  chattels  to  be  appraised,  afterwards,  to  wit,  on  the  day  and 
aforesaid,  at,  &c.  {venue)  aforesaid,  sold  the  said  goods  and  chattels  so 
liiB  seized  and  distrained  as  aforesaid,  for  payment  and  satis&ctioii  of  the 
supposed  arrears  of  rent,  and  of  the  said  distress,  appraisement  and  sale, 
diyers  sams  of  money,  amounting  in  the  whole  to  a  certain  sum  of  money, 
fvk,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  being  a  much  larger 
oi  money  than  was  sufficient  to  satisfy  and  discharge  all  the  rent  then 
for  tbe  said  premises,  with  the  appurtenances,  and  all  the  charges  of  the 
distre^  appra^ment,  and  sale.     And  the  said  plaintiff  further  saith.  that  • 

jh  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
at,  &c.  {ve7iue)  out  of,  and  wilfa  a  part  of  the  produce  of  the  said  goods 
cfa^teb  so  by  him  sold  as  aforesaid^  ^^satisfied  the  said  rent,  for  whidi  the  [  *^2^  ] 
I  goods  and  chattels  were  so  distrained  as  aforesaid,  and  the  charges  of  the 
i  distress,  appraisement,  and  sale,  leaving  a  great  and  considerable  overplus 
le  money  produced  by  the  said  sale ;  yet  the  said  defendant,  not  regarding 
iuXj  in  that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  but 
itriring,  and  fraudulently  intending  to  deceive  and  defraud  the  said  plain- 
'i&  this  behalf,  did  not,  after  satisfiiction  of  the  rent  for  which  the  said  goods 
chattels  were  so  distrained  as  aforesaid,  and  of  the  charges  of  the  said  dis- 
appraisement,  and  sale,  out  of  the  produce  of  the  said  goods  and  chat- 
so  sold  as  aforesaid,  leave  the  overplus  thereof  in  the  hands  of  the  said 

18,  or  under  sheriff,  of  the  said  county  of or  either  of  them,  or  of 

constable  of  the  parish,  hundred,  or  place,  where  the  said  distress  was  so 

as  aforesaid,  for  tbe  use  of  the  said  plaintiff,  so  being  the  owner  of  the 

goods  and  chattels  as  aforesaid,  although  a  reasonable  time  for  that  pur- 

( bath  long  since  elapsed,  but  tbe  said  defendant  hath  hitherto  wholly  neg- 

'  and  refused  so  to  do,  and  therein  wholly  failed  and  made  default,  and 

>ttid  plaintiff  hath  not  yet  received  nor  been  in  any  way  satisfied  for  such 

)1qs  as  aforesaid,  and  the  said  defendant  hath  converted  and  disposed 

»f  to  his  own  use,  contrary  to  the  form  of  the  Statute  in  such  case  made 

provided,  to  wit,  at,  &c.  {ventie)  aforesaid. 

that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievan-  17.  Ajrainst 
ily  the  said  defendant  as  hereinafter  next  mentioned,  the  said  defendant  P^*^,*^* 
i  and  enjoyed  certain  premises  situate  in  the  county  of  M.  as  tenant  there-  f^^  Q^t  in* 
^f  one  J,  H.,  to  wit,  at,  &c.  {venue). — And  whereas  also,  whilst  the  said  dcmnjfy- 
lant  wsfi  such  tenant  to  the  said  J.  H.  and  before  and  at  the  time  of  the  ^e.^ 
kitting  of  the  grievances  hereafter  next  mentioned,  to  wit,  on,  kc.  to  wit,  ^^treas 
Mke.  {ventte)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  made  on 
said  defendant  had  become  and  was  tenant  to  the  said  defendant  of  the  ^**^P^^ 
premises  with  the  appurtenances,  at  and  under  a  certain  yearly  rent,  of  gj^unj 
")]  payable  to  the  said  defendant  quarterly,  on,  &c.  [stating  the  days  of  lioidUad 

tit  in  every  year.]     And  thereupon  it  then  and  there  became  and  was  ^*^' 
idnty  of  the  said  defendant,  so  long  as  the  said  defendant  continued  such 
nt  to  the  sai  J  J.  H.  and  so  Ions:  as  the  said  plaintiff  continued  such  tenant 
[tbe  said  defendant,  to  pay  the  said  first-mentioned  rent  to  the  said  J.  H. 

M  8tt  ^  cnaotaMiit,  1  Chit  CoL  Stat         (t)  Sm  tke  finrm  and  notes,  ante,  818. 
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tnd  to  indemnify  and  save  harmeless  the  said  pUntiff  from  and 
payment  of  any  of  t^e  said  rent  so  payable  to  the  said  J.  H.  over  nnd 
the  aawunt  of  the  said  rent  so  payaole  to  the  said  defendant  as  aforesaid; 
might  be  due  and  in  arrear  from  the  said  defendant,  and  from  and  against  i 
di^reas  or  costs,  charges,  damages,  or  expenses  ^ich  shonld  or  mi^t  be 
arise,  or  happen  to  the  said  plaintiff  for  or  by  reason  of  the  non-pa  jBnent 
of;  and  although  the  said  tenancy  of  the  said  defendant  to  the  said  J.  H. 
the  said  tenancy  of  the  said  plaintiff  to  the  said  defendant  was  and  contii 
for  a  long  time,  until  and  after  the  committing  of  the  grievHnces  hei 
next  mentioned,  and  although  a  small  sum  of  money  only,  to  wit,  the 
[X84.  17s.]  of  the  rent  aforesaid,  was  due  and  in  arrear  from  the  said 
tiff  to  the  sdd  defendant  at  the  time  of  the  committing  of  the  grievances 
inafter  mentioned :  yet  the  said  defendant  not  regarding  his  duty  aforesaid,  lltt 
contriving  and  fraudulently  intending  to  injure  and  defraud  the  said  plaindl 
did  not  nor  would,  during  the  continuance  of  the  said  tenancies,  pay  the  fiMl* 
mentioned  rent  to  the  said  plaintiff,  or  save  harmless  or  indemnify-  the  flrfl 
plaintiff  according  to  his  said  duty,  but  wholly  neglected  so  to  do,  and  by  itt* 
son  thereof,  during  the  continuance  of  the  said  tenancies,  to  wit.  on  the  ad 
day  of,  <fec.  to  wit,  at,  &c,  (venue)  aforesaid,  a  certain  distreaa  was 


bv  and  on  the  behalf  of  the  *said  J.  H.  on  divers  goods  and  diattels  of  the  sail 
plaintiff,  Jo  wit,  *kc.  [state  them  as  in  trover]  of  great  value,  to  wit.  of  te 
value  of  [£400]  then  iA  and  upon  the  said  premises,  for  a  certain  sum  of 
ney,  being  in  the  amount  much  over  and  beyond  the  amount  of  the  said 
BO  due  and  in  arrear  from  the  ^aid  plaintiff  to  the  said  defendant,  to  wit.  tie 
sum  of  [£125]  then  due  and  in  arrear  from  the  said  defendant  to  the  said  J. 
H.  for  and  in  respect  of  the  said  rent  so  payable  to  him  as  aforesaid. — And 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  kc 
(venue)  aforesaid,  sold  the  said  goods  and  chattels  as  such  distress  as  aforesaid 
for  and  towards  payment  and  satisfaction  of  the  said  rent  so  due  and  owing  lo 
him  from  the  said  defendant,  and  costs  and  charges,  of  the  said  distress  asl 
incidental  thereto,  and  the  said  plaintiff  has  been  and  is  much  prejudiced,  in- 
jured and  damnified,  by  means  of  the  premises,  to  wit,  at,  &c.  (venue)  afine- 
said. — And  whereas  also  before  and  at  the  time  of  the  committing  of  tk 
grievances  by  the  said  defendant  as  hereafter  next  mentioned,  the  said  defen- 
dant held  and  enjoyed  certain  other  premises  with  the  appurtenances,  as  ten- 
ant thereof  to  the  said  J.  H.  at  and  under  a  yearly  rent,  to  wit,  the  yctrlj 
fltoond  rent  of  [£ — ]  payable  bv  the  said  defendant  to  the  said  J.  H.  to  wit,  at,  &c 
oonat  (venue)  aforesaid. — And  whereas  also  whilst  the  said  defendant  was  such  ten- 
ant to  the  said  J.  H.  and  before  and  at  the  time  of  the  committing  of  the  grieT- 
ances  hereafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c.  ( venue)  afore- 
said, the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defen- 
dant, was  in  possession  and  had  become  and  was  tenant  to  the  said  defendaot 
€ff  the  said  premises,  with  the  appurtenances,  at  and  under  a  certain  other 
yearly  rent,  to  wit,  the  yearly  rent  of  [£260,]  and  thereupon  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant,  so  long  as  the  said  de- 
fendant continued  such  tenant  to  thcsaid  J.  H.  and  so  long  as  the  said  plain- 
tiff continued  such  tenant  to  the  said  defendant,  to  pay  the  said  first-mention- 
ed rent  to  the  said  J.  H.  and  to  indemnify  and  save  harmless  the  said  plain- 
tiff from  and  against  the  payment  of  any  of  the  said  last-mentioned  rent  so 
payable  to  the  said  J.  H.  as  aforesaid,  and  from  and  against  any  distress  or 
costs,  charges,  damages,  or  expenses  which  should  or  might  be  made,  arise,  or 
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to  the  said  plaintiff,  for  or  hy  reason  of  the  non-payment  tiiereof ;  and    nuoAi 
igh  the  said  last-mentioned  tenancy  of  the  said  defendant  to  the  said  J.       ^'^ 
rind  the  said  tenancy  of  the  said  plaintiff  to  the  said  defendant,  was  and  con- 
fer a  long  time  until  and  after  the  committing  of  the  grieyances-here- 
sr  mentioned ;  yet  the  s^id  defendant  not  regarding  his  duty  aforesaid,  bat 
iving,  and  fraudulently  intending  to  injure  and  defraud  the  said  plaintiff 
iftis  behalf,  did  not  nor  would,  during  the  continuance  of  the  said  tenanoiea, 
the  said  first-mentioned  rent  to  the  said  J.  H.  or  save  harmless  or  indem- 
the  said  plaintiff  according  to  his  said  duty,  but  wholly  neglectkl  so  to  do, 
hj  reason  thereof,  during  the  continuance  of  the  said  tenancies,  to  wit,  on 
nid,  &c.  to  wit,  at,  &o.  (vani/e). aforesaid,  a  certain  distress  was  made  by 
m  the  behalf  of  the  said  J.  H.  on  divers  other  goods  and  chattels  of  the 
plaintiff,  to  wit,  other  goods  and  chattels  of  the  like  description,  quality, 
r,  quantity,  and  value,  as  the  said  goods  and  chattels  in  the  said  first 
mentioned  then  in  and  upon  the  said  last-mentioned  premises,  for  a  cer- 
vm  of  money,  to  wit,  the  sum  of  [£125]  then  due  and  in  arrear  from  the 
defendant  to  the  said  J.  H.  for  and  in  respect  of  the  said  rent  so  payable 
km  as  aforesaid. — And  4he  said  J.  H.  afterwards,  to  wit,  on  the  aay  and 
hst^  aforesaid,  at,  &c.  {venue)  aforesaid,  sold  the  said  last-mentioned 
land  chattels  aa  such  distress  as  .aforesaid,  for  and  towards  payment  and 
ion  of  the  said  rent  so  due  and  owing  to  him  from  the  said  defendant, 
of  the  costs  and  charges  of  the  said  distress  and  incidental  thereto,  and  the 
i  plaintiff  has  been  and  is  much  prejudiced,  injured  and  damnified,  by  means 
premises,  to  wit,  at,  &c.  {venue)  aforesaid. 


that  whereas  before  the  committing  of -the  grievances  by  the  said  defen> 
hereinafter  next  mentioned,  the  said  plaintiff  had  executed,  and  as  his 

deed  delivered,  to  and  in  favor  of  the  said  defendant,  a  certain  war- 

of  attorney,  bearing  date,  &c.  thereby  authorizing  certain  attornies  there- 

itioned  (/  ),  jointly  and  severally,  or  any  other  attorney  of  his  majesty's 

of- Common  Pleas  at  Westminster,  to  appear  for  him  the  said  plaintiff 

the  then  last  [Trinity]  Term,  the  then  next  [Michaelmas]  Term,  or 

tabsequent  Term,  then  and  there  to  receive  a  declaration  for  him  the 

)]aintiff,  in  an  action  for  debt  for  money  due  and  owing  at  the  suit  of  the 

fehdant,  for  the  sum  of  £ —  and  thereupon  to  confess  the  same  action, 

to  suffer  a  judgment  by  '^  I  am  not  informed,"  or  otherwise  to  pass 

him  the  said  plaintiff  in  the  same  action,  and  to  be  thereupon  forth- 
entered  up  against  him  of  record  of  the  said  court,  for  the  said  sum  of 
'besides  costs  of  ""^suit,  as  between  attorney  and  client,  which  said  warrant 
>niey  was  then  and  there  made  and  executed  by  the  said  plaintiff  to  the 


Bj  ft  cognovit  A.  confessed  the  action, 
'w  B.  had  sustained  damage  to  the 
Mof  8000^.,  and  that  in  case  A.  shoiild 
ide&olt  in  inyment  ot  259/.  on  the  7th 
^B.  flhotdd  be  at  liberty  to  enter  up  jadg- 
^^ibr  8000/.,  and  sue  oat  execution  for 
costs,  which  would  have  left  a  prin- 
[am  of  16501.  due  to  B.~A.  not  having 
259/.  on  the  7t|^  May,  B.  entered  up 
sad  sued  oat  eaceeotioa  tat  80UI;»» 


indorsed  with  a  direction  to  the  sheriff,  requir- 
ing him  to  leyy  1967/.,  and  A.  was  arrested 
and  detained  in  prison  for  that  sum.  It  was 
held,  that  A.  might  maintain  an  action  against 
B.  fi)r  ha^ng  caused  him  to  be  arrested  and 
imprisoned  for  a  larger  sum  than  he  ought  9 
B.  &  C.  840;  and  see  a  form  of  d^laration 
there. 
(/)  Examine  with  the  wurant 
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At  Mid  defendflat,  for  •eovring  the  payment  by  the  said  pkintifr  >to  toe  miiiik> 
^^  fendant,  of  a  certain  sum  of  money,  to  wit,  the  Bom  of  £ —  by  dnrers,  to  li^i 
{two]  iDStahnentft.  And  whereas,  before  and  at  the  time  of  the  commHtin] 
of  the  grievimoes  by  the  aaid  defendant  as  hereinafter  mentioned,  a  great  pMl| 
of  the  aaid  sum  of  money,  to  wit,  the  sum  of  £r-^  had  been  paid  aifed  aatiaii^i 
Bod  the  reeidne  of  the  said  sum  of  money,  to  wit,  £ —  was  not,  at  tlie  iam 
at  the  committing  of  the  said  grieyanoes,  payable  from  the  said  plaintif  H 
^  aaid  defendant,  under  and  by  rirtne  of  the  said  warrant  of  attomeyf  ii 
wit.  at,  kc.  {venue) ;  yet  the  said  defendant,  well  knowing  the  piremiaeB,  W 
eontriving,  and  wrongmlly  and  unjustly  intending  to  injure  and  aggrieve  lb 
aaid  plaintiff  in  that  behalf,  heretofore,  to  wit,  on,  &c.  (tn)  wroogfaUy  lal 
unjustly  caused  and  procured  a  certain  writ  oi fieri  facias  to  be  issued  oottf 
^e  said  court  of  our  said  lord  the  king,  [of  the  bench]  founded  on  a  jadgmol 
entered  iip  under  color  and  pretence  of  the  said  warrant  of  attorney,  aal 
whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  leyy  of  the  gooii 
alid  chattels  of  the  said  plaintiff  a  certain  sum  of  £ —  debt,  and  40^.  ecabi; 
and  that  the  said  sheriff  should  haye  those  monies  before  [his  majesty's  jas> 

taoes]  at  Westminster,  on the day  oC A.  D. and  iha 

and  there  wrongfully  and  injuriously  caused  apd  procured  the  said  writ  of 
fiBri  facias  to  be  endorsed  (/?)  to  the  said  sheriff,  to  levy  £ —  as  due  upoa 
p  the  said  warrant  of  attorney  and  judgment,  besides  sheriff's  poundage,  offioert 
fees  and  other  incidental  expenses,  &c. ;  and  afterwards,  to  wit,  on,  kc 
wrongfully  and  unjustly  caused  and  procured  the  said  writ,  so  endoiaed  m 
aforesaid,  to  be  deliver^  to  £.  F.  esquire,  then  sheriff  of  the  said  ooonty,  aad 
then  and  there  caused  and  procured  certain  goods  and  chattels  of  the  said 
plaintiff,  in  the  bailiwick  of  the  said  sheriff,  to  be  seized  and  taken  in  ezeai- 
tion,  under  color  and  pretence  of  the  said  writ,  for  the  said  sum  of  £ —  be- 
sides sheriff's  poundage,  officer's  fees,  and  other  incidental  expenses,  &csq 
directed  to  be  levied  aa  aforesaid,  and  caused  and  procured  the  said  goods  asd 
chattek  to  be  kept  and  detained  in  execution  in  and  upon  certain  premises  d 
the  said  plaintiff,  in  the  county  aforesaid,  under  the  said  writ,  for  a  long  time. 

to  wit,  until  the  —day  of aforesaid,  in  the  year  aforesaid,  when  he 

the  said  plaintiff,  in  order  to  obtain  possession  of  his  said  goods  and  ofaattek, 
was  forced  and  obliged  to  pay  (o)  a  large  sum  of  money,  to  wit,  the  sum  of 
X— and  the  said  plaintiff  hath  been  and  is,  by  means  of  the  premises,  great> 
ly  injured  and  damnified  in  his  credit  and  circumstances,  and  otherwise^  to 
wit,  at,  Ac.  (venue)  aforesaid. — And  whereas  also,  before  and  at  the  time  of 
^^^j^  the  committing  of  the  greivances  by  the  said  defendant  hereinafter  next  men- 
knlng  a  tioned,  the  aaid  defendant  had  signed  a  judgment  in  Che  said  court  of  [Kng'fi 
Jlm/«e<«  Bench]  against  the  aaid  plaintiff,  lor  a  certain  sum  of  money,  to  wit,  the  saai 
tiling  yf^  of  jC—  debt,  and  £ —  costs ;  and  although  at  the  time  of  the  committing  of 
doe,  the  greivances  hereinafter  next  mentioned,  a  certain  sum  of  monej,  to  wit, 

the  sum  of  £ —  remained  unpaid :  yet  the  same  was  not  payable  until  a  hng 

time,  to  wit, days  after  the  committing  of  the  said  grievances,  at,  Ac 

{ventie)  aforesaid,  and  there  was  no  sum  of  money  due  or  payable  upon  the  said 
iudgment,  for  which  the  goods  and  chattels  of  the  said  plaintiff  were  liable  to 
be  taken  in  execution,  as  hereinafter  next  mentioned,  to  wit,  at,  &c.  (venue) 
aforesaid  ;  yet  the  said  defendant,  well  knowing  the  said  last-mentioned  pre- 
mises, but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  and 

(m)  Day  of  iasuing  the  writ,  or  about  it  (o)   If  the  goods  irerc  aetiud^  aoU, 

(«)  See  the  indoncment  on  the  writ  itete  that  laei  aooordiagly . 
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llie  ottid  pkmtiff  in  this  behalf,  heretofore,  to  wit,  tm,  ite.  rn'ong-  iflflga 
Jj  and  unjustly  caused  and  procured  u  certain  writ,  of  fieri  facias  to  be  *"^*'  *•• 
'  oat  of  the  said  court  of  our  said  lord  the  fcing  of  the  bench,  founded  on 
said  judgment,  and  w herel^  the  sheriff  of  the  county  aforesaid  was  direct- 
to  leyy  of  the  goods  and^chattels  of  the  said  plaintiff  a  certain  sum  of  £ — 
])t,  and  8O5.  costs,  and  that  the  said  sheriff  Aould  have  those  monies  before 
majesty's  justices  at  Westminster,  on {return  day)  ;  and  wrong- 
ly and  ui^ttstly  caused  and  procured  the  said  last-mentioned  writ  of  fieri 
.10  be  endorsed,  wjth  a  direction  to  the  said  sheriff  to  levy   —  as  due 
the  said  last^mentioned  judgment,  besides  sheriff 's  poun<kge,  officer's 
and  other  incidental  expenses;  and  afterwards,  to  wit,  on,  Ac.  wrongfully 
nnjostlycaused  and  procured  the  said  last-mentioned  writ,  so  indorsed  as 
iejd,  to  be  delivered  to  the  then  sheriff  of  the  said  county,  and  then  and  ^  ^^m  1 
caused  and  procured  "ti^certain  goods  and  chattels  of  him  the  said  plain-  ^  ^ 

in  the  bailiwick  of  tite  said  sheriff,  to  be  seized  and  taken  in  execution, 
ler  color  and  *pretence  of  the  said  writ,  for  the  said  sum  of  £ —  besides 
tiff's  poundage,  officer's  fees,  and  other  incidental  expenses,  so  directed  to 
leFied  as  aforesaid,  and  caused  and  procured  the  said  last-mentioned  goods 
*  chattels  to  be  kept  -and  detained  in  execution  under  the  said  writ  for  a 

time,  to  wit,  until  the day  of in  the  year  aforesaid,  when  he 

nod  plaintiff,  in  order  to  obtain  possession  of  the  said  last^mentioned  goods, 
forced  and  obliged  to  pay,  and  did  pay  (7?),  a  large  sum  of  money,  to 
the  sum  JS-^,  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the 
otherwise  greatly  injured  in  hie  credit  and  circumstances,  to  wit, 
Ac.  {vemte)  aforesaid.     And  whereas  also,  before  and  at  the  time  of  the  _. .  . 
imitting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  men-  count  for 
ted,  the  said  defendant  had  obtained  judgment  against  the  said  plaintiff^  in  procuring 
said  court  of  [the  bench]  at  Westminster  aforesaid,  for  a  certain  sum  of  *^»7Jj- 
ley,  to  wit,  the  sum  of  £ —  debt,  and  £ —  costs,  and  at  the  time  of  the  issued  for 
^mitting  of  the  grievances  hereinafter  mentioned,  there  was  due  and  owing  a  larger 
the  said  luat-mentioned  judgment  only  a  small  sum  of  money,  to  wit,  ^^  ^^ 
sum  of — Z.  to  wit,  at,  Ac.  {venue)  aforesaid ;  yet  the  said  defendant,  well  had^T 
^  the  premises,  but  contriving,  and  fraudulently  and  unjixstly  intend-  obtained 
to  injure  and  aggrieve  the  said  plaintiff  in  tlnit  behalf,  heretofore,  to  wit,  '^'^' 
tc  aforesaid,  wrongfully  and  unjustly  caused  and  procured  a  certain 
mi  of  fieri  j€Kias  to  be  issued  out  of  the  court  of  our  said  lord  the 
[of  the  bench,]. founded  on  the  said  last-mentioned  supposed  judgment, 
whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  levy  of  the 
k  and  chattels  of  the  said  plaintiff  a  eetain  debt  and  cost  therein  mention- 
and  wrongfully  and  unjustly  (siused  and  procured  the  said  last-mentioned 
^  otjierdfaeicuf  to  be  indorsed,  with  a  direction  for  the  said  sheriff  to  levy 
tt  due  upon  the  said  last-mentioned  judgment ;  and  afterwards,  to  wit, 
^.  wrongfully  and  unjustly  caused  and  procured  the  said  hist^mentioned 
s  «o  indorsed  as  aforesaid,  to  be  delivered  to  the  sheriff  of  the  said  county, 
then  and  there  caused  and  procured  certain  other  goods  and  chattels  of  -  it^pron  -i 
the  said  plaintiff,  in  the-bailiwick  of  the  said  sheriff,  to  be  ^seized  and  I     '^^  J 
in  execution,  under  color  and  pretence  of  the  said  last-mentioned  writ, 
said  sum  of  £ —  and  other  incidental  expenses,  and  then  and  there 
sad  procured  the  said  last-mentioned  goods  and  chattels  to  be  kept  and 
^  in  execution  under  the  said  last-mentioned  writ,  for  a  long  time,  to 

( j»)  If  tb^  goods  were  sold,  then  itaAe  that  Act  aeooftUnglj 
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'u'OAi;    wit,  until  the day  of in  the  year  aforesaid,  when  the  said  plainiM^ 

UTi»,  fto.  j^  Qf^^f  ^  obtain  possession  of  his  said  last-mentioned  goods  and  chattels,  mi 
forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of  money,  to  wit,  the  son 
of — /.  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the  prembea, 
otherwise  greatly  injured  in  his  credit  and  circomstances,  to-  wit,  at,  &e. 
(vetme)  afbresaid. — [Fourth  count  in  trover.^ 

AgaiBfta        For  that  whereas,  before  the  committing  of  the  grierances  hereinafter 
id^eriff  fcr  *  next  mentioned,  to  wit,  on;  &c.  a  certain  writ  of  our  lord  the  king,  called 
»/2^/»^  a  fieri  facias,  was  issued  out  of  the  court  of  our  said  lord  the  king,  [befine 
etas          the  king  himself,]  at  Westminster,  in  the  county  of  Middlesex,  directed  to 
more  thaa  the  sheriff  of  the  county  of  -: —  by  which  said  writ  our  said  lord  the  king 
^^^^^  commanded  the  said  sheriff  (r),  that  he  should  cause  to  be  levied  of  the  goods 
debt  and     and  chattels  of  the  said  plaintiff,  as  well  a  certain  debt  of  — L  before  then 
coats,  for    recovered  by  one  £.  F.  against  the  said  plaintiff,  in  the  said  court  of  our 
of'th^    said  lord  the  king,  before  the  king  himself,  at  Westminster  afor^aid,  u 
for  lea*       also,  A'c.  (r)  which  had  been  adjud^  to  the  said  E.  F.  and  with  his  assent, 
than  their  and  that  the  said  sheriff  should  have  that  money  before  [our  said  lord  the 
eonnat^  king,l  at  Westminster  aforesaid,  on,  &c.  {return  day,)  to  render  unto  the 
the  same     said  E.  F.  for  his  debt  and  damages  aforesaid,  whereof  the  said  plaintiff  was 
to  his  own  convicted,  as  appeared  to  our  said  lord  the  king  of  record,  and  that  the  sud 
^"^  ^^'      sheriff  should  have  there  then  that  writ,  which  said  writ  afterwards,  and  be- 
[  *781  ]  fore  the  delivery  thereof  to  the  said  sheriff  of *to  be  executed   as  here- 
inafter mentioned,  was  indorsed  (5),  with  a  direction  for  the  said  sheriff  to 
levy  — /.  besides  sheriff's*  poundage,  and  all  other  expenses  attending  the 
saia  levy ;  and  which  said  writ,  so  indorsed,  afterwards,  and  before  the  re- 
turn thereof,  to  wit,  on,  &;c.  at,  &c.  was  delivered  to  the  said  defendant,  who 
then  and  from  thence  until  and  at  and  after  the  return  of  the  said  writ,  w» 
sheriff  of  the  said  county  of-             to  be  executed  in  due  form  of  law"(0' 
by  virtue  of  which  said  writ  the  said  defendant,  so  being  sheriff  of  the  sskI 

county  of as  aforesaid,  afterwards,  and  before  the  said  return  of  the 

said  writ,  to  wit,  on  the  day  and  year  Ikst  aforesaid,  within  his  bailiwick,  as 
such  sheriff  as  aforesaid,  to  wit,  at,  &c.  {venue")  aforesaid,  seized  and  took 
in  execution  divers  goods  and  chattels  of  the  said  plaintiff,  of  much  greater 
value  than  sufficient  to  pay  and  satisfy  the  said  sum  of  £ —  besides  sheriff's 
poundage,  and  the  other  expenses  attending  the  said  levy,  so  indorsed,  to  be 
leried  as  aforesaid,  to  wit,  of  the  value  of  jS — ;  and  although  the  said  de- 
fendant, so  being  sheriff  as  aforesaid,  then  and  there  well  knew  that  the 
money  arising  from  the  sale  of  a  part  of  the  said  goods  and  chattels  so  seised 
and  taken  in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and  pay 
the  said  sum  of  £ —  so  indorsed,  to  be  levied  as  aforesaid,  besides  sheriff's 

Eundage,  and  the  other  expenses  attending  the  said   levy ;  yet  the  said  de- 
idant,  so  being  sheriff  of  the  said  county  of as  aforesaid,  contriving, 

and  wrongftilly  and  unjustly  intending  to  injure,  oppress,  impoverish  and 

X  q)  See  form,  9  East,  208.    An  action  on  the  highest  bidder  ranch  under  their  ^nloe;  hi 

theoeseliesogainst  thesheriif  for  wilftilljsnd  should    return  that  thejt  Temiin  tmaold  ftr 

without  any  reasonable  or  probable  cause  de-  want  of  buyers,  8  Campb.  621.  Tidd,  9t]i  edit 

laying  to  sell  goods  of  the  plaintiff  which  the  1013;  but  see  1  Stark.  48;  8  iS.  168. 

•heriff  sdied  by  virtue  of  a  writ  of  Uvari  (r)  Examine  careAiUy  with  the  writ. 

faeitu;  and  see  a  form  of  such*  action,  8  («)  See  the  indorsement,  and  let  thit  esr 

rtark.  168.  respond. 

The  sheriff  having  taken  goods  under  an  (0  See  9  SMt,  290. 
eoDHiitkm,  is  set  j/utHkd  in  selling  them  to 
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tkllj  ruin  the  ssiid  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  last 
iSffesaid,  at,  &c,  {venue)  aforesaid^  under  color  and  pretence  of  the  said  writ,  '•■^""t  *«• 
imrngfaUj  and  injuriooslj  did  sell  and  dispose  of  mach  more  of  such  goods 
W  chattels  than  was  necessary  and  safficient  to  pay  and  satisfy  the  said 
•BDof  £~'80  indorsed,  to  be  levied  as  aforesaid,  besides  sheriff's  poundftge, 
lad  other  expenses  attending  the  said  levy,  to  wit,  the  whole  of  the  said 
and  chattels  so  levied  as  aforesaid,  and  thereout  levied  a  much  greater 
than  was  sufficient  to  pay  and  satisfy  the  said  sum  of  £ —  besjdes  sher- 
f spoanda^,  and  other  expenses  attending  the 'said  levy,  to  wit,  the  sum 
if£--;  and  also  then  and  there  wrongfully  and  injuriously  sold  and  dis- 

~  of  the  same  goods  send  chattels  for  a  much  *less  sum  of  money,  to  wit,  [  *782  ] 
aom  of  X^ —  less  than  the  same  were  really  worth,  and  for  which  the  said 
kdant  could  and  might  and  ought  to  have  sold  the  same,  and  converted 
disposed  of  the  monies  arising  from  the  said  sale  to  his  own  use :  by 
whereof  the  said  plaintiff  was  then  and  there  wholly  deprived  of  the 
of  the  said  goods  and  chattels  and  of  the  produce  thereof,  and  hath  been 
bd  is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to 
^  at,  Ac.  (ventie)  aforesaid. 


rOBBBBOn 

AND  IpUBO 

BBXACU. 

1  *784] 

For  rescu- 
ing cattle 
taken  dam^ 
aye  fzatf 
ard{}t), 

[  ♦TSS  ] 


\C(mmencerneni  us  aniCj  596.] — For  that  whereas,  heretofore,  to  wit, 

jfe,  &c.  at,  kc.  {venue)  the  said  plaintiff  [by  £.  F.  his  bailiff  in  that  be- 

7, !  had  taken  in  a  certain  close  of  the  said  plaintiff,  situate  in  the  parish 

,  in  the  county  of ,  certain  cattle,  to  Vit,  &c.  [/tere  specify  the 

■tie  laken]  doing  damage  to  the  said  plaintiff  there,  and  was  then  and 

[bjr  his  said  bailiff  in  that  behalf,]  about  *to  impound  the  said  cattle 

the  cause  aforesaid ;  yet  the  said  defendant,  well  knowing  the  premises, 

t  wrongfully  and  injuriously  contriving  and  intending  to  injure  the  said 

tiff,  and  to  deprive  him  of  the  benefit  of  the  said  distress,  afterwards,  to 

it,  OD  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  unlawfully, 

'  against  the  will  of  the  said  plaintiff,  with  force  and  arms  rescued  the  said 

le.  and  took  the  same  from  the  said  plaintiff  [or  F.  F.]  and  thereby  pre- 

ited  the  said  plaintiff  [or  E.  F.]  from  impounding  the  same,  as  he  oth- 

hwfully  might  and  would  have  done,  to  wit,  at,  &c.  {venue)  afore- 

;  by  means  of  which' said  premises,  the  said  plaintiff  hath  been  and  is 

itlj  injured,  and  deprived  of  the  said  means  of  obtaining  compensation 

the  damage  so  done  and  doing  by  the  said  cattle  as  aforesaid,  to  wit, 

4c.  {venue)  aforesaid. — [Tf  the  declaratioube  framed  in  case,  a  couiU 

trover  may  be  added,  and  if  in  trespass  a  common  count  fw  the  dafn- 

to  the  land  should  be  joined^  and  a  count  for  taking  away  cattle,] 

[Commencement  as  antCy  596.] — For  that  whereas,  heretofore,  to  wit  on,  ^o'» 

pound* 

(«)  8ee  Com.  Dig.  t)i8tres8,  D.  2,  8,  and 

MdentB,  S  Wentw.  Index,  zzW;  Latw. 

Reseao  and  pound   breach   may   be 

,  Lord  R<iym.  88.     As  to  the  o«nttc,  F. 

B.  101,  BTn.  c.  BoL  N.  P.  68.    The  rem- 

for  the  reslue  of  a  distress  damage  feisant 

it  oommon  law,  either  by  writs  of  ressous, 

a.  Dig.  Re»30U8,  D.  1,)  or  by  action  on 

ttse  for  the  oonseqnential  damage  which  is 

BsftothelflBi,  vt  et  armii,  and  may  be 


Joined  with  any  other  demand  either  in  case  or 
trespass,  Lutw.  1259;  Lord.  Riym.  88,  104; 
Tidd's  Prao  9th  ed.  98.  In  an  action  for  a 
aressue,  as  well  as  Ibr  pound  breaoh,  it  it 
usual  to  show  the  ciuse  of  the  distress;  but  in 
the  latter  case,  as  the  distress  is  but  induce- 
ment to. the  action,  and  the  brcash  of  the 
pound  is  the  gist  of  it,  it  is  not  necessary  to 
show  the  oause  of  the  distren.  Lord  RoyoL 
105;  Bast  Eat  i44. 


tEClMUnOVB  IN   CJ18B. 


Foftuaens  ^e.  at  ftc.  (v£7ttte)  wkett  the  said  plaintiff  had  then  and  there  tsJcen 

BEEA€u.    distrained  certain  cattie,  to  wit, in  a  certain  close  of  the  said  pUiinl 

situate  in  the  parish  of ,  in  the  county  of ,  Ac.  treading  doi 

breach  of  « trampling  upon,  spoiling,  and  consuming  the  grass  growing  in  his  said  cl 
cattle  tak-  ard  doing  damage  therein  to  the  said  pkintiff,  and  had  impounded  the 
ea^ajnaje  ^^^]^  ^  ^  certain  common  and  open  pound,  in  the  parish  and  county  a 
(w).  said,  as. a  distress-  for  the  said  damage,  according  to  the  bw  aad  custom 

Ertgknd,  the  said  defendant  with  force  and  arms,  &c.  •afterwards,  to  wit, 
the  day  and  year  aforesaid,  at,  &c.  {venve)  aforesaid,  broke  and  entered 
said  common  and  open  pound,  and  rescued  and  took  away  from  out  of . 
said  pound  the  said  cattle  so  impounded  as  aforesaid.     Whereby,  &c. 
[t^^ate  the  dofnage  €is  in  the  preceding  forni^  and  add  other  caunis 
there  dir'ecied,} 


Por  a  res- 
cue of  a 
person  ar- 
rested on 
mesne  prj- 

\  *736  ] 


[*737J 


^[Proceed  as  in  the  declaration  far  an  escape^  post^  737,  to  the  end 
the  statement  of  the  delivery  of  the  writ  to  the  sheriff,  and  then  state 
sheriff  *s  warrant  and  arrest  and  rescue  as  follows :] — And  tfaereupan 
said  G.  H.  so  being  such  sheriff  as  aforesaid,  afterwards  and   before  the 
turn  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  ut.  &< 
{yenue^  aforesaid,  made  his  certain  warrant  in  writing,   under  his  seal  (y] 

of  office  of  sheriff  of  the  said  county  of as  aforesaid,  directed  to 

keeper  of  the  jail  of  the  said  county  of as  aforesaid,  directed  to 

keeper  of  the  jail  of  the  said  county,  and  to  J.  K.  and  L.  M.  the  said  shi 
iff 's  bailifls ;  and  thereby  commanded  (2:)  them  jointly  and  severally^ 
they  should 'take  the  said  £!.  F.  if  he  should  be  found  in  his  the  said  sheriff' 
bailiwick,  and  safely  keep  him,  so  that  the  said  sheriff  might  have  the 
of  the  said  E.  F.  before  our  said  lord  the  king  at  Westminster  aforef 
on,  Ac.  {return  day)  to  answer  to  the  said  plaintiff  in  a  plea,  and  to 
said  bill  in  the  said  last-mentioned  writ  mentioned;  which  said  last-i 
tioned  warrant,  afterwards  and  before  the  return  of  the  said  writ,  to  wit, 

the  said day  of — —  in  the  year  aforesaid,  at,  &c.  {vemte)  afoi 

was  delivered  to  the  said  J.  K.  and  L.  M.  to  be  executed  according  to 
form  of  law.  By  virtue  of  which  writ  and  warrant  the  said  J.  K.  and  L. 
before  the  time  appointed  for  the  return  of  the  said  writ,  to  wit,  on  the 
and  year  last  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to 
at,  <&c.  [some  place  in  the  sheriff's  bailiwick,]  took  and  arrested  the 
B  F.  by  his  body,  and  had  him  in  their  custody  for  the  cause  in  the 
writ  and  warrant  "^^entioned.  Nevertheless  the  said  defendant,  well  ~ 
ing  the  premises,  but  contriving  to  injure  the  said  plaintiff,  and  to  dei 


10)  See  the  notes  to  the  above  fi}rm,  8 
Wentw.  Index,  xxiv.  Lutw.  li'69;  Ld.  Raym. 
104.  It  is  most  usual  to  join  this  count  with 
a  count  in  trespass  for  damage  feasant;  when 
the  action  is  against  the  owner  of  the  cat'.le. 

(a?)  See  ibrms,  8  Wentw.  Index,  xxiv;  8  T. 
B.  127;  Com.  Dig.  Besoous,  B.  2  Bao.  Ab. 
Rescue.  If  it  be  doubtful  whether  an  actuid 
arrest  can  be  proved,  a  count  should  be  added 
lor  obstructing  the  sheriff  in  making  the  ar* 
rest,  F.  N.  B.  192,  P.;  Com.  Dig.  Beaoous,  B. 
If  the  rescue  be  upon  final  process,  the  deela-^ 
ration,  should  state  the  judgment,  the  CU'  sa, 
and  the  delivery  thereof  to  the  sheriff,  as  ante, 
il6  to  418,  and  then  the  warrant,  the  anres^ 


and  the  reseue  may  be  stated  neaiij  as  ia 
above  form.    See  the  forms  on  final  pi 
Wentw.  Index,  xxiv.    It  does  nat  vein 
sary  in  a  declaration  for  rescue  eitbcp* 
mesne  or  final  process,  to  state  the 
the  bailiff;  it  maybe  stated  that  the 
arrested  the  party,  and  that 'the 
fh>m  his  custody,  and  this  seems  pi 
Cro.  Jac  242,  485;  Com.  Dig.  Beacons,  ft 

(y )  It  is  not  neoeesary  to  stat^that  thai 
rent  was  under  seal;  Cro.  £liii  68;  Palttu' 
2  Saond.  805  b. 

{x)  Bxamine  and  let  this  correBpand'' 
thewamuit 
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of  the  rneana  of  recovering  his  said  debt$  afterwards,  and  vhibt  the  aaid  "^"^  ""J: 
F.  was  so  in  custody  of  the  said  J.  K.  and  L.  M.  as  aforesaid,  and  bctfore  ^^^"^  ^ 
return  of  the  said  writ,  to  wit,  on  the  day  and  year  kst  afoi^esaid,  at,  &a 
;)  aforesaid/  rescued  the  said  E.  F.  from  and  out  of  the  custody  of  the 
J.  k.  and  L.  M.  and  caused  the  said  E.  F.  to  eseape  and  go  at  laxgd, 
tbe  said  E.  F.  did  thereby  then  and  there  escape  ana  go  at  Targe  out  of 
custody  of  the  said  J.  iL  and  L.  M.  wheresoever  he  would,  the  said 
itiff  oot  then,  nor  y^t  being  paid  or  satisfied  his.  said  debt,  and  by  means 

[the  premises,  the  said  sheriff  could  not  have  the  body  of  the  said  £.  F. 

^ire  oar  lord  the  king,  at  Westminster,  at  the  return  of  the  said  writ,  nor 
the  said  £.  F.  appear-in  the  said  court  ai;  the  return  of  the  said  wdt,  acr 
to  the  exigency  thereof,  but  therein  wholly  failed  and  made  d^ 
(a),  whereby  the  said  plaintiff  hath  be^n  and  is  sreadv  injured  and 

ijedin  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same. ; 
thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of  the  means 
ecovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended,  in 
about  his  said  suit  so  commenced  and  prosecuted  against  the  said  £.  F. 

itfiHiesaid,  amounting  together  to  a  large  sum  of  money,  to  ^t,  the  sum 

f^  to  wit,  at,  &c.  Xveiiue)  aforesaid* 

[Commencement  as  ante,  596.]: — For  that  whereas  one  *E.  F.  heretofore,  [  *788  ] 
lvit,0D,  &c.  (c)  at,  &c.  {venue)  (d)  was  indebted  to  the  said  plaintiff  in  Foraae*- 
^  sum  of  money,  exceeding  X20  (e),  to  wit,  the  sum  of  £—  of  lawful  ^f^^^ro- 
ej  of  Great  Britain,  upon  and  in  respect  of  (/)  certain  causes  of  action  ee$9  (6). 


l)  This  allegation  of  the  Don-appearance 

defendant  does  not  appear  to  l^  neces- 

8T.  R.  127;  Poet,  740,  note  (n). 

)  See  fonns,  8  Wentw.  Index,  xxxiii;  2 

1 150;  Bac.  Ab.  Escape,  F.  Q. ;  Moz«an*8 

8W,  382,  6;  LiL  Bnt  60,  87.     When 

Btpe  ia  on  mesne  process,  or  where  there 

^  no  caption  on  final  process,  cau  is 

remedy,  and  the  juiy  may  give  mer^ 

al  damages,  1  Saond.  87,  88,  note  2; 

416,  note;  Bac.  Ab.  Escape,  F.,  where 

i  form  in  debt ;   and  2  Saond.  150,  and 

416;  5  East^   440.     If  it  be  doubtful 

tiiere  was  an  actual  capture,  it  is 

hare  three  counts;  first,  for  an  es- 

■eoadly,  for  not  taking  the  defendant 

]Mhsdan(q>portuAity;  and  thirdly,  for 

"^Tkiag  the  bail  bond,  as  post,  789;  see 

325,    As  to  what  this  action  lies,  see 

Pnu^  9tii  edit  Index,  Escape.    As  to 

■iKriJf  liable  for  the  arrest  in  a  liberty, 

k^  &  A  502.     An  attachment  for  non- 

>t  of  money,  is  in  the  nature  of  mesne 

I  end  debt  does  not  lie  for  an  escape  on 

B.  &  A.  56.    See,  as  to  an  action  for  an 

vheie  the  defendant  was  in  custody  on 

^ment  for    non-payment  of   money 

to  plaintiff,  8  B.  &  C.  124;  2M.  &  R 

C.    The  sheriff  is  not  liable,  provided.he 

ftsdanUat  the  return  of  writ,  2  T.  B. 

Bw  &  P.  3o;  andsee  2  Saund.  61,  c.  4; 

fc  A  56.    It  does  not  suffice,  as  an  an* 

to  this  scUon,  for  sheriff  to  have  defend- 

ft  omtody  the  day  after  the  return  of  the. 

tiioagh  te.  diuniiff  aostain  no  damafe, 

317. 


If  a  bail  bond  has  been  taken,  this  action 
does  not  lie,  5  Taunt,  825.  In  this  action  it  is 
enough,  without  producing  the  warrant  or  giT* 
ing  direct  evidence  of  the  arrest  on  escape,  to 
prove  the  sheriff's  return  ^f  the  cept  corjntMjk 
and  to  show  that  the  party  did  not  put  in  bail* 
and  was  not  in  the  ^eriff  *8  custody  at  the  rs» 
turn  of  the  writ;  8  Campb.  897;  2  Y.  &  J. 
899'.  Tidd,  9th  ed.  236.  And  fbr  the  evi. 
denoe  necessary  to  charge  the  defendant  with 
the  act  of  his  iHiiliff,  see  the  cases  cited  ia 
Tidd,  9th  edit  286,  note;  Bosooe  onEvid.  406; 
7  B.  &  C.  585. 

(c)  In  order  to  avoid  an  unnecessary  stai^ 
ment  of  different  days,  it  is  advisable  here  to 
insert  the  teste  of  the  writ,  or  the  daj  it 
issued,  and  the  former  preferable;  ante,  446, 
note. 

id)  The  venue  is  transitory,  I  Wils.  886; 
Plowd.  25;  Dyer,  278  b.;  Bac.  Abr.  £•- 
cape,  F. 

(e)  The  sum  fi>r  which  a  party  may  be  ar- 
rested on  a  mesne  process.  As  to  this  aveiw 
ment,  see  10  B.  &  C.  215. 

(/)  It  must  be  stated  and  proved,  that  th* 
plaintiff  had  cause  of  action  against  the  partr. 
arrested,  4  T.  B.  611;  2  Lev.  85;  2  Saund. 
151,  n.  1;  1  Saund.  88;  2  Campb.  18& 
Proof  of  the  affidavit  of  debt  would  perh^)» 
suffice,  see  2  Moore,  60.  As  to  when  the  dec- 
larations of  the  debtor  are  evidence,  see  7  B. 
&  C.  86;  2  Stark.  42.  It  has  Ibeen  usual  to 
state  the  subject-matter  of  the  debt,  and  the 
promise  to -pay  it;  (see  a  '^rm,  where  the  origin 
inal  debt  was  on  bond,  2  Saund.  150;)  and  if 
the  debt  be  stated,  it  must  be  proved  as  stated. 
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*before  then  accrued  to  the  said  plaintiff  against  the  said  E.  F.;  and  the 
E.  F.  being  so  indebted,  the  said  plaintiff,  for  the  recovery  of  his  said  d 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sned  and  prosecuted  out 
the  court  of  our  said  lord  the  king,  &c. — [here  state  that'  latitat  or  bill 
Middlesex  (^),  and  the  indorsement  for  bail  (A),  the  delivery  to  the  s> 
iff,  *and  the,  arrest,  precisely  as  ante,  446,  observing  the  note.     If  t 
process  were  by  the  original,  special  capias,  testatum,  ^c.  or  by  capias 
the  Comrrum^  Pleas,  or  quo  minus,  observe  the  forms,  ante,  450  to  4 
and  after  stating  the  arrest,  proceed  as  follows:^ — Yet  the  said  defci 

ant,  so  being  sheriff  of  the  said  county  of as  aforesaid,  not  regardi 

the  duty  of  his  office  as  such  sheriff,  but  wrongfully,  and  unjustly  contrivi] 
and  intending  to  injure  the  said  plaintiff,  and  to  delay  and  hinder  him  in 
from  the  recovery  of  his  said  debt,  afterwards,  to  wit,  on  the  day  and  y< 
last  aforesaid,  at,  £c.  {venue)  aforesaid,  without  the  leave  or  license 
against  the  will  of  the  said  plaintiff,  voluntarily  (i)  suffered  and  permit 
the  said  E.  R  to  escape  and  go  at  large  wheresoever  he  would,  out  of 
custody  of  the  said  defendant,  so  bdng  such  sheriff  as  aforesaid,  the  said 
for  which  the  said  E.  F.  was  so  arrested  as  aforesaid,  and  every  part  thei 
then  and  still  being  wholly  unpaid  to  the  said  plaintiff."*     And  the  said  pliiij 
tiff  in  fact  saith,  that  the  said  E.  F.  did  not  appear  (A:)  in  the  said  court 
our  said  lord  the  king,  before  the  king  himself,  at  the  return  of  the  said 
(or  ** precept,'')  according  to  the  exigency  thereof,  but  therein  wholly 
and  made  de&ult,  whereby  the  said  plaintiff  hath  been  and  is  greatly  inji 
and  delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose 
same,  and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of 
means  of  recovering  his  costs  and  charges  by  him.  paid,  laid  out,  and  ej 
ed,  in  and  about  his  said  suit  so  commenced  and  prosecuted  against  the 


2  Esp.  Rep.  76,  in  ooles;  thongh  indeed  the 
precise  sum  stated  need  not  be  proved,  Bui.  N. 
P.  76;  6  Esp.  Rep.  102.  According  to  Lutv. 
110;  Com.  Dig.  Pleader,  2  P.  1,  and  K  18, 
this  statement  of  the  subject-matter  of  the 
debt  is  unnecessary,  and  see  the  form,  8  T.  R. 
127;  1  Wils.  255.  Ante,  258,  note;  and  as 
this  latter  mode  gives  the  plaintiff  more  lati- 
tude in  evidence,  it  is  preferable  in  most  cases. 
But  it  is  not  so  if  it  is  expected  that  the 
sheriff  will  suffer  judgment  by  de&ult;  in 
which  Qsse,  by  stating  the  debt  fully,  some 
proof  may  be  saved.  In  an  inferior  court  it 
should  be  stated  that  the  debt  accrued  within 
the  jurisdiction,  though  the  omission  will  be 
aided  after  verdict,  8  T.  R.  127;  2  Saund.  109,. 
n.  2;  1  Saund.  74,  n.  1;  Bac.  Abr.  Escape,  A. 
1.  The  old  method  of  describing  the  debt  and 
promise  was  as  follows : — **  was  indebted  to 
«  the  said  plaintiff  in  a  large  sum  of  money, 
*'  to  wit,  the  sum  of  — I.  of  lawfiil,  &c.  for  so 
"  much  money  by  the  said  £.  F.  before  that 
*^  time  had  and  received  to  and  fbr  the  use  of 
'*  the  said  plaintiff;  and  being  so  indebted,  the 
"sud  K  F.  in  consideration  thereof,  after- 
*'  wards,  to  wit,  on,  ^c.  aforesaid,  at,  &c. 
"  aforesaid,  undertook  and  faithfully  promised 
'*  the  said  plaintiff  to  pay  him  the  said  sum 
"  of  — I.  when  the  said  E.  F.  should  be  there- 
'*  unto  afterwards  requested;  but  the  said  sum 
«<  of  — I,  b^g  wholly  unpaid  to   the  said 


'*  plaintiff,  and  the  said  promise  and 
<*  taking  of  the  said  £.  F.  being  whoUy 
"  performed,  the  said  plaintiff,  for  the 
**  cry  of  his  damages  by  him  sustained  on 
"  casion  of  the  not  performing  of  the 
**  promise  and  undertaking  of  the  said  & 
<*  afterwards,  to  wit,  on,  &c.  sued  and 
«*  cuted,  &c." 

{g)  Stating  the  words,  "to  ikt  damagti 
the  taid  plaintiff  of  80/"  to  have  been  in  ^ 
writ,  when  they  were  not  so,  held  no 
Ry.  &.  Moo.  C.  N.  P.  291. 

(A)  It  is  sufficient  to  aU^ge  that  the 
was  "rftt/y  indorsed  for  bailt'*  witboot 
ing   "6y  virtue  of  an   affidavit 
filed  of  record,''  10  B.  &  C.  202  in 
Bing.  510;  1  M.  &  P.  279,  &  C, 

(t)  Under  this  allegation,  a  negligoit 
cape  may  be  given  in  evidence,  2  T.  R.  £ 
5  Burr.  2814;  1  Saund.  85,  n.  1.  The 
escaping  may  be  called  to  prove  a  voli 
escape,  Bui.  N.  P.  67;  for  though  the 
debt  may  be  recovered  against  the  sheriff  '^ 
in  an  action  against  the  oriffinal  debtor  ibri 
debt,  he  can  neither  plead  in  bar,  nor  g^*^ 
evidence  in  reduction  of  damages,  the 
ment  obtained  in  the  action  against  the 
per  Abbott,  C.  J.  4  B.  &  A.  210. 

(k)  As  to  this  allegation,  Vin.  Abr. 
K  pi.  4;  Noy,  72;  Cit>.  Elix.  289;  8  T.  R. 
it  is  not  necessary,  2  B.  &  P.  66L 
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f.  J*,  as  aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit,  the 
pOk  of  £ —  to  wit,  at,  &c.  {venue)  aforesaid.  - 

I 

! 

i  ^[Proceed  as  m  the  first  count,  to  the  end  of  the  statement  of  the  de-  I  * '^^  1 
foery  of  the  writ  to  the  sheriff",  and  then  proceed  as  foUatos:] — And  the  S««>nd 
'd  plaintiff  in  fact  saith,  that  the  said  E.  F.  at  the  time  of  the  delivery  of  ^twrcrt- 


e: 


said  last-mentioned  writ  {or  ^^  precept,")  to  the  said  defendant,  so  being  ing  the 

as  aforesaid,  and  from  thence  until  the  debtor 


j^eiiif  of  the  said  county  of , >w.    Imi 

btnrn  of  the  said  last-mentioned  writ  (or  "precept,")  was  within  the  said  ddfendant 
beriff  s  bailiwick,  and  the  said  sheriff,  at  any  time  during  that  period,  might  had  an  op- 
lave  taken  and  arrested  the  said  E.  F.  by  virtue  of  the  said  last-mentioned  portunily 
irit  {or  "precept,")  at  the  suit  of  the  said  plaintiff  if  he  would  so  have  ^ '' 
bne,  whereof  the  said  defendant,  so  being  sheriff  as  aforesaid,  during  all  that 

l^ne  had  notice  (m) ;    yet  the  said  defendant  so  being  sheriff  of as 

jforesaid,  not  regarding  the  duty  of  his  said  ofiice,  but  contriving  and  intend- 
JBg,  wrongfully  and  unjustly  to  injure  the  said  plaintiff,  and  to  delay  and 
finder  him  in  and  from  the  recovery  of  his  debt  last  aforesaid,  did  not  nor 
llould,  at  any  time  before  the  return  of  the  said  last-mentioned  writ  (or 
'precept,")  (although  often  requested  so  to  do)  take  or  cause  to  be  taken, 
iie*  said  E.  F.  as  by  the  said  last-mentjoned  writ  {or  "precept,")  he  was 
sommanded,  but  therein  wholly  failed  and  made  default,  and  the  said  E.  F. 
iid  not  appear  (n)  in  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  the  return  of  the  said  {or  "  precept,")  according  to  the  exigency 
diereof,  but  therein  wholly  failed  and  made  default,  whereby  the  said  plaintiff 
h&th  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  aforesaid 
dlebt,  and  is  likely  to  lose  the  same,  and  thereby  also,  the  said  plaintiff  hath 
lost  and  been  deprived  of  thg  means  of  recovering  his  costs  and  charges  by 
him  paid,  laid  out,  and  expended,  in  and  about  his  said  suit  so  commenced 
and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amounting  together  to  a 
large  sum  of  money,  to  wit,  the  sum  of  — /.  to  wit,  at,  &c.  {venue)  aforesaid. 
— [Add  a  count,  post,  755,  for  not  assi{piing  a  supposed  bail  bond,  if  it 
he  apprehended  that  one  was  taken,  see  5  Taunt,  325.] 

[^Same  as  the  first  county  ante,  787,  to  the  end  of  the  statement  of  the  The  like 
escape  as  far  as  the  asterisk,  739,  and  then  proceed  as  follows:'} — And  ^1**' 

the  said  defendant  so  being  sheriff  of as  aforesaid,  afterwards,  to  wit,  tarn  on 

on,  &a  {the  return  day)  being  the  return  of  the  said  writ,  to  wit,  at,  &c.  mesne 
{venue)  aforesaid,  falsely  and  deceitfully  .returned  upon  the  said  writ  lo  the  ^^^^  ^ 
court  of  our  said  lord  the  king,  before  the  king  himself,  here,  to  wit,  at  West-  venttu  (o). 
minster  aforesaid,  that  the  said  E.  F.  was  not  found  in  the  bailiwick  of  the 
said  defendant,  so  bein^  such  sheriff  as  aforesaid,  to  wit,  at,  &c.  {ventie)  afore- 
said,, and  the  said  E.  F.  did  not  appear  {p)  in  the  said  court  of  our  said  lord 


(0  See  forms,  S  Wentw.  487,  601.  It  is 
adTisable  to  add  this  ooont  whenever  there,  is 
any  donbt  of  the  proof  of  an  actual  arrest; 
■ee  Loft*s  Bep.  68;  8  Wentw.  487,  note  b. 
It  18  no  defense  to  this  action  that  the  debtor 
was  arrested  the  day  after  the  return  of  the 
writ,  2  Bing.  817. 

(m)  This  averment  is  not  requisite,  and  the 
omission  would  not  be  bad  on  special  demurrer, 
6  D.  &  R.  95.  What  is  not  si^cient  cTidcfnoe 
oTnoftioetoBfaeriff,  2Campb.  180;  21^  Bep. 


476;  Bosooe,  418. 

(n)  See  the  note  (Ac)  in  the  preceding  poMi 
(0)  See  the  form,  post,  748;  2  Sound.  150, 
6,  and  other  forms,  1  Rich.  C.  P.  474;  Morg. 
868;  Pleader's  Assist  207.  Lit  £nt  40.  The 
statement  of  the  false  return  may  be  introduo- 
ed,  as  well  in  the  count  for  an  escape,  as  in 
the  count  for  not  taking;  but  it  seems  unne- 
cessary in  cither  case,  as  the  gist  of  the  ac- 
tion is  the  escape,  2  Saund.  165,  n.  8. 
(/?)  See  8apm»  vab^q). 
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the  king,  before  the  king  hwMelf,  at  the  'return  of  tkt  laid  wit,  (<r  '' 
oept/')  according  to  the  exigency  thereof,  but  therein  wholly  ftiled  and 
default,  whereby  the  said  plaintiff  hath  been  and  is  greatly  injured  aadAft^ 
layed  in  the  recovery  of  hia  aforesaid  debt,  and  ia  likely  to  lose   the 
and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of  the 
of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended,  k 
.  and  about  his  said  suit  so  commenced  and  prosecuted  against  the  said  E.  F.  H 
aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit  the  aim  ^ 
£, —  to  wit,  at,  &c.  \venue)  aforesaid. 

Bhtriff  When  it  is  certain  that  the  caption  of  the  original  defendant  under  a 

for  an  ei-    q^.  sa.  can  be  proved,  it  is  most  advisable  to  declare  for  the  escape  in  dkh, 
final  mo-    because  the  jury  must  then  give  the  entire  debt;  2  T.  R,  129. — ^1  " 
oen.  88,  note  2.-2.  Chit,^  Rep,  454 ;  btU  if  it  be  doubtful  whether  a  eapti 

be  proved^  it  is  advisable  to  declare  in  case^  stating  the  escape  in  one 
.  as  in  fonn^  ante,  416,  and  adding  a  count,  for  not  taking  the  ar^finald^ 

fendant  when  the  sheriff  had  an  opportunity,  as  ante,  740;  see  1  SSamdl 

o8,  note  2. — Bojc.  Ab,  Escape,  E. 

Againtt  [State  the  debt  and  delivery  of  the  process  to  the  sheriff  as  ante,  737.] 

Aa3°for  — ^y  ^^^^^^  ^f  which  said  writ  (or  " precept,")  the  said  defendant  «fleniaiA| 
the  escape  and  before  the  return  of  the  said  writ  (or  '^precept,")  to  wit,  on,  Jtc  at,  ^ 
of  on«  tak-  (venue)  aforesaid,  was  taken  and  arrested  by  the  said  sheriff,  and  kept  sod 
2L^->        detained  by  the  said  sheriff  in  custody,  accordinir  to  the  exigency  of  the  sui 

mesne  ,,       /  ...         ..        ,       •",  -«®  «.i-i''it         vi 

process       writ  {or  *' precept,   )  and  by  virtue  thereof  for  want  of  bail;  and  the  ssn 

and  remo-  C.  D.  being  and  remaining  in  the  custody  of  the  said  £.  F.  so  being  sheriff 

^if  8       ^^  ^^^  *county  of  — ' — as  aforesaid,  for  the  cajise  aforesaid,  afterwards,  tD 

bench  bj     wit,  ou,  &c.  was  brought  before  [Sir  G.  H.  kntl  then  and  now  one  of  tfae 

kabwB  cof'  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  otf 

r^ ^^'      said  lord  the  king,  before  the  king  himself,  at  his  chambers  in  Serjeant's  Ina, 

[  *<42  J  Chancery 'lane,  London,  in  his  own  person,  in  the  custody  of  the  said  £.  F. 

so  being  sheriff  of  the  county  of as  aforesaid,  by  virtue  of  a  oertais 

writ  of  our  said  lord  the  king  of  habeas  corpus,  issuing  out  of  the  court  of 

our  said  lord  the  king,  before  the  king  himself,  and  directed  to  the  ^riff  of 

the  said  county  of ;  and  the  said  C.  D.  .was  thereupon  committed  by  the 

said  [Sir  G.  H.  knt.]  so  being  such  justice  of  our  said  lord  the  king  as  dbn* 

said,  to  the  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the 

king,  before  the  king  himself,  at  the  suit  of  the  said  plaintiff  in  the  plea  alote- 

said,  and  for  the  cause  aforesaid  there  to  remain  until,  ftc.     By  which  said 

commitment  the  said  defendant  being  then,  and  continually  from  thenoefortb, 

hitherto  marshal  of  the  Marshalsea  of  our  said  lord  the  king  before  the  king 

himself,  took  the  said  C.  D.  into  his  custody,  and  had  and  detained  him  in 

his  custody  in  the  prison  of  our  said  lord  the  king,  called  the  King's  Beiich 

prison,  in  the  borough  of  Southwark,  in  the  county  of  Surry,  for  the  cause 


iq)  See  other  forms,  5  East,  840,  and  ante,  Ibrmance  of   an  award,  who  was  bj  i^dMi 

737,  and  notes.    See  also  the  form  in  debt,  corput  committed  to  the  custody  «f  the  vip- 

ante,  419,  and    form    against  the    marshal  den    and    aftenrards    committed  bj  ikoM 

in  Ta«ation,  ante,  80.    S«e  a  form  against  the  corpui  to  the  cnstody  of  the  marshal,  8  B.  ft 

marshal  for  escape  of  a  debtor  sned  in  aii  inftrtor  C.  124 ;  2  M.  &  R.  88,  &  C    In  that  cue  it 

court  tnd  removed  to  the  King's  B^ch  by  Aa-  was  made  a  question  whether  the 


b€mt  eorpnt  7  B.  &  C.  86.  See  a  form  against  the     by  a  judge  at  chambers  was  legaL     Ai  lo  thi 

marshal  for  on   escape  of  a  person  against     neoessitT  of  filing  the  biU  wb«n  the  — ' '" 

whom  an  attachment  hid  tasnd  for  non-Kr-     cut  6f  iba  Boles,  see  2  T.  R.  129. 
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jbsesaid ;  and  the  said  G.  D.  being  so  in  the  cnstodj  of  the  said  defendant,  ^^  "^ 
ir  the  cause  aforesaid,  and  the  said  defendant  not  regarding  the  dutj  of  his  ^^^"^ 
■oe  of  marshal  of  the  Marishalsea  of  our  said  lord  the  king,  before  the  kins 
Imself,  bat  contriving,  and  wrongfully  intending  to  hurt  and  injure  the  said 
Iftintiff,  and  to  deprive  him  of  his  remedy  for  £e  recovery  of  the  said  sum 
t  money  so  due  and  owing  from  the  said  C.  D.  to  the  said  plaintiff  as  afore- 
lid,  whilst  the  said  defendant  had  the  said  G.  D.  in  his  custody  for  the  cause 
foresaid,  and  ought  to  have  kept  and  detained  him  in  such  his  custody  as 
ach  marshal  as  aforesaid,  to  wit,  on,  &c.  {day  of  escape^  or  about  if\  to  wit, 
t,  &e.  {venue)  af(^esaid,  without  the  license  and  consent,  and  against  the 
rill  of  the  said  plaintiff,  and  without  any  legal  cause,  warrant,  or  authority 
rtiatsoerer  voluntarily  permitted  and  suffered  the  said  G.  D.  to  escape  out  of 
Bb  custody,  and  out  of  the  said  prison,  and  to  go  at  large;  and  the  said  G. 
t>.  did  escape  and  go  at  large  wherever  he  would,  contrary  to  the  duty  of  his 
lad  office  of  marshal  of  the  Marshalsea  aforesaid,  the  said  sum  of  money  so 
Ine  and  owing  from  the  said  G.  D.  being  and  remaining  wholly  unpaid  to  the 
Kid  plaintiff,  to  wit,  at,  &c.  {veniie)  aforesaid,  by  means  of  which  said  seve- 
kl  premises,  the  said  plaintiff  hath  been  and  is  greatly  injured  and  delayed 
in  the  means  of  recovering  the  said  sum  of  money  so  due  and  owing  to  him 
iBnom  the  said  G..  D.  as  aforesaid,  and  is  likely  wholly  to  lose  the  same,  to- 
gether with  the4ksts,  and  charges,  and  expenses  of  commencing  and  prose- 
tating  the  said  action  against  the  said  G.  D.  amounting  to  a  large  sum  of 
ilioney,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great  3ritain,  to  wit,  at, 
ftc.  (jvenue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  — I  and  there- 
fcre  he  brings  his  suit,  Ac. 

For*  that  whereas  one  G»  S.  heretofore,  to  wit,  on,  Ac.  [day  of  issuing  Agaii:«t 
im/,]  at,  <frc.  {venue)  was  indebted  to  the  said  plaintiff  in  a  large  sum  of  2*'^p^ 
money,  exceeding  the  sum  of  £20,  to  wit,  the  sum  of  — I  of  lawful  money  ^hera 
of  Great  Britain,  upon  and  in  respect  of  certain  causes  of  action  before  then  ori^al 
accrued  to  the  said  plaintiff  against  the  said  Q.  S.:  and  the  said  G.  S.  being  J^^JJ^J^** 
80  indebted,  the  said  plaintiff,  for  the  recovery  of  the  said  debt,  afterwards,  to  mon  PIcm 
wit,  on  the  day  and  year  aforesaid,  sued  and  prosecuted  out  of  the  court  of  and  defen- 
our  lord  the  now  king,  before  Sir  R.  D.  knight,  and  his  companions,  then  his  ?"**  ^^^'^ 
Jnajesty's  justices  of  the  Bench  at  Westminster,  in  the  county  of 'Middlesex,  ^dered 
a  certain  writ  of  our  said  lord  the  king,  called  a  capias  ad  respondendum^  tc  the  war- 

a^inst  the  said  G.  S.  directed  to  the  sneriff  of ,  by  which  said  writ  our  ^  ^}^^ 

said  lord  the  king  commanded  (^)  the  said  sheriff,  that  he  should  take  the  discharge 
said  G.  S.  if  he  should  be  found  in  his  bailiwick,  ai)d  him  safely  keep,  so  that  of  bail,  and 
the  said  sheriff  might  have  his  body  before  the  justices  of  our  said  lord  the  J^^  ^^ 
king  at  Westminster,  on  — —  to  answer  to  the  said  plaintiff  in  a  plea,  where-  jnJwu^' 
fore,  with  force  and  arms,  the  close  of  the  said  plaintiff  at  Westminster  he  mitted  to 
broke,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said  plaintiff,  ^^  ^^^ 
and  against  the  peace  of  our  said  lord  the  Ung ;  and  also  that  the  said  G.  S.  manhaL* 

(r). 

(r)  See  the  notes  to  the  preceding  fbrins,  not  made  out  by  the  prodnotion  of  thefllaoer*i 

irbere.the  deelaration  against  the  marshal  for  book,  the  entry  therein  importing  that  the  t^ 

an  escape  alleged  that  one  S.  I.  was  arrested  cognizance  was  taken  before  a  single  judge,  an 

ind  gave  bail;  that    afterwards,  bail  above  examined  copy  of  the  entry  of  the  recogni* 

was  put  in  before  a  jadge  at  chambers,  **  as  sance   of  bail,  stating  that  the  recognisanot 

appears  by  the  record  of  the  recognizance,"  was  taken  before  the  court  at  Westminster, 

that  8. 1,  surrendered  in  discharge  of  the  bail,  bavins  also  been  given  in  evidence,  4  B.  &  C 

and  afterwards  escaped  :  held,  that  the  plain-  403;  6  D.  &  R.  483,  S.  C. 
tiff  was  bound  to  prove  that  bail  above  was         (s)  Examine  wiUi  the  writ 
pat  in  as  alleged,  and  that  the  averment  was 
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might  ftOBirra'  to  the  said  plaintiff,  acoonling  to  the  oastom  of  his  amid  M^i^ 
ty's  oottrt  of  the  bench,  of  a  plea  of  T  trespass  on  the  case,  upon  promim 
the  damage  of  the  said  pkiintiff  of  X90,  ]  and  thai  the  said  sheriff  shoi 
have  there  that  irrit,  which  said  writ  afterwards,  and  before  the  deliiiqr! 
thereof  to  the  said  sheriff,  to  be  executed  as  hereinafter  next  mentioned,  H 
wit,  on  the  day  and  year  first  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  Wtt 
duly  marked  and  endorsed  for  bail  for  — L  and  which  said  writ  so  IndonB^ 
afterwards,  and  before  the  said  return  thereof,  to  wit,  on  the  daj  and  jor 
first' aforesaid,  at,  &c.  (venue)  aforesaid,  was  delivered  to  W.  V.  esq.  rti 
then  and  from  thence  until  and  at  the  arrest  of  the  said  G.  S.  and  the  retan 

of  the  said  writ,  was  sheriff  of aforesaid,  in  due  form  of  law  to  be  exs- 

cuted.  By  virtue  of  which  said  writ,  the  said  sheriff,  afterwards,  and  beftn 
the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  aforesaid,  and  witlni 
his  bailiwick,  as  such  sheriff,  to  wit,  at,  kc,  [some  place  in  ike  sheriff 
bailiwick,]  took  and  arrested  the  said  G.  S.  by  his  body,  and  then  and  then 
had  and  detained  him  in  his  custody  as  such  sheriff,  at  the  suit  of  the  sul 

plaintiff,  for  the  cause  n foresaid.     And  hereupon  he  the  said  sheriff  of 

then  and  there  took  bail  for  the  appearance  of  the  said  G.  S.  at  the  retain  of 
the  said  writ,  according  to  the  exigency  of  the  said  writ.  And  the  said  plain- 
tiff further  saith,  that  afterwards,  and  whilst  the  said  plea  in  the  said  ooait 
of  our  lord  the  king  of  the  Bench,  to  wit,  at  the  return  of^he  said  writ  in 

the  same Term,  in  the  —  year  of  the  reign  of  our  said  lord  the  king 

before  Sir  J.  R.  knight,  then  and  still  being  one  of  the  justices  (/)'of  the 
•aid  court  of  our  said  lord  the  king,  of  the  Common  Pleas,  at  his  chamben 

in came  J.  K.  and  H.  P.  in  their  proper  persons,  and  then  and  diere, 

by  ihe  names  of  J.  K.  and  H.  P.  acknowledged  themselves,  and  each  of  them 

did  acknowledge  himself  to  owe  to  the  said  plaijntiff  the  sum  of wfakh 

said  sum  of the  said  J.  K.  and  H.  P.  for  themselves  and  their  heirs 

consented  and  granted,  and  each  of  them,  for  himself  and  his  heirs,  ooit- 
nanted  and  granted  (u)  should  be  made  of  theirs,  and  each  of  their  lands  and 
chattels,  and  to  the  use  and  behoof  of  the  said  plaintiff,  be  levied  upcm  die 
coAdition,  that  if  judgment  should  happen  in  the  said  court  of  the  Bendi,  ia 
the  said  plea  to  be  given  for  the  said  plaintiff  against  the  said  G.  8.  then  the 
said  G.  S.  should  satisfy  all  such  damages  which  should  be  adjudged  to  the 
said  plaintiff  against  the  said  G.  S.  in  the  said  court  of  the  Bench,  in  the  plea 
aforesaid,  or  should  render  his  body  on  that  occasion  to  the  prison  of  the  Fleei; 
as  by  the  record  of  the  said  recognizance,  now  remaining  in  the  said  court  d 
our  said  lord  the  king,  of  the  Common  Pleas  aforesaid,  more  fullj  eqipears. 
Acd  the  said  plaintiff  mrther  says,  that  afterwards,  to  wit,  on,  ^c  in  the  said 

year  of  the  reign  of  our  said  lord  the  king,  the  said  G.  S.  surrendered 

himself  to  the  custody  of  the  then  warden  of  the  prison  of  the  Fleet,  in  dii^ 
charge  of  his  said  bail  in  the  said  plea,  at  the  suit  of  the  said  plaintiff,  as  bj 
the  eaid  surrender  now  remaining  in  the  said  court  of  Common  Pleas  mere 
fully  appears.  And  the  said  G.  S.  being  and  remaining  in  the  custody  of 
the  saia  warden  as  aforesaid,  for  the  cause  aforesaid,  afterwards,  to  wit,  on,  kc. 
aforesaid,  was  brought  before  Sir  G.  S.  H.  knight,  then  and  now  being  one  of 
the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the  coart  of  our 

said  lord  the  king  himself,  at  his  chambers  in ,  in  his  own  person,  in  the 

oustcdy  of  the  said  warden,  by  virtue  of  a  certain  writ  of  our  said  lord  the 

(/)  Thia  would  be  correct  in  C.  P.  but  in     tee  4  B.  &  G.  408;  Ante,  472. 
K.  B.  tbo  recognizance  always  appears  from         (ii)  Examine  with  the  reoogntauioa. 
til*  entiy  to  hate  been  taken  belbi«  the  court. 


FOR  T0BT8  TO   PERSONAL   PROPERTY.  742ft 

;,  of  habeas  corpus  issuing  out  of  the  court  of  our  said  lord  the  king,  be^    '<>*  ^ 
the  king  himself,  and  direoled  to  the  said  warden;  and  the  said  G.  S.  was  ^^^^*  *•• 
supon  eommitted  by  the  said  Sir  G.  S.  H.  knight,  a^  being  such  justice 

our  said  lord  the  king  as  aforesaid,  to  the  custody  of  the  marshal  of  the 
klaea  of  our  said  lord  the  king,  before  the  king  himself,  at  the  suit  of 
said  plaintiff,  in  the  plea  aforesaid,  and  for  the  cause  aforesaid,  there  to 
until,  &c.  and  by  virtue  of  which  committment  the  said  defendant,  be- 
d)en  aud  continually  from  thenceforth  hitherto  marshal  of  the  said  mar- 
iy  took  and  received  the  said  J.  S.  into  his  custody,  and  had  and  detain- 

[Ufflin  his  custody  in  the  prison  of  our  said  lord  the  king,  called  the  king's 
\  at  the  suit  of  the  said  plaintiff,  for  the  cause  aforesaid ;  and  the  said 
I  being  so  in  the  custody  of  the  said  defendant  as  such  marshal  as  afore* 
for  the  cause  aforesaid,  and  the  said  defendant,  not  regarding  the  duty 

his  said  office  of  marshal,  but  contriving  and  wrongfully  intending  to  hu^ 

^  injare  the  said  plaintiff,  and  to  deprive  him  of  his  remedy  for  the  reoov« 
of  the  said  money,  so  due  and  owing  to  him  as  aforesaid,  whilst  the  said 

mdant  had  the  said  iGr.  S.  in  his  custody  as  such  marshal  as  aforesaid,  to 
OQ,  &c,  to  wit,  at,  &c.  (^^vemte)  aforesaid,  without  the  license  or  warrant, 

1  against  the  will  of  the  said  plaintiff,  and  without  aiiy  legal  cause,  warrant, 
authority  whatever,  voluntarily  permitted  and  sa&red  the  said  G.  S.  to 

tpeoat  of  his  custody,  and  out  of  the  said  prison,  and  to  go  at  large ;  and 
said  6.  S.  did  escape  and  then  and  there  go  at  large  wherever  he  would, 
vrj  to  the  dUty  of  the  said  defendant's  said  office  of  marshal ;  the  said 
3y  so  due  and  owing  from  the  said  G.  S.  so  being  and  remaining  wholly 
and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.  By 
B  of  which  said  premises  the  said  plaintiff  hath  been  and  is  greatly  in* 
*  and  delayed  in  the  means  of  recovering  the  said  sum  of  money  so  due 
owing  to  him  from  the  said  G.  S.  as  aforesaid,  and  the  costs  of  the  said 
)ii,  and  is  likely  wholly  to  lose  the  same,  to  wit,  at,  Ac.  (vemte)  afore- 
—And  also  for  that  whereas  the  said  G.  S.  heretofore,  to  wit,  on  the  day  Second 
jear  first  aforesaid,  at,  &c.  (venue)  aforesaid  was  indebted  to  the  said  J^^Vut 
ntiff  in  a  large  sum  of  money,  to  wit,  the  sum  of of  like  lawful  mon-  the  writ 

Fi  apon  and  in  respect  of  certain  causes  of  action  before  then  accrued  to  the  J^P"*" 

"  plaintiff,  against  the  said  G.  S.  and  the  said  G.  S.  being  so  indebted  to  moreooL 
said  plaintiff,  for  the  recovery  of  the  said  last-mentioned  sum  of  money,  oiaely. 
urwards,  to  wit,  on  the  day  and  year  first  aforesaid,  sued  and  prosecuted 
of  the  court  of  our  said  lord  the  king,  before  Sir  R.  D.  knight,  and  his 
dons,  at  Westminster,  in  the  county  of  Middlesex,  a  certain  other  writ 

[oiir  lord  the  king,  called  a  capias  ad  respondendum^  against  the  said  G. 

directed  to  the  sheriff  of to  the  like  purport  and  effect  as  the  said 

of  capias  ad  respondendum^  in  the  said  first  count  mentioned.     By  vir- 

of  which  said  last-mentioned  writ,  the  then  sheriff  of afterwards, 

before  the  return  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  and 
in  the  bailiwick  of  the  sheriff,  to  wit,  at,  &c.  {some  place  withm  the 
iff^s  bailiwick]  did  take  and  arrest  the  said  G.  S.  by  his  body,  and  then 
there  had  and  detained  him  in  custody  at  the  suit  of  the  said  plaintiff.' 
I  the  said  plaintiff  in  fact  says,  that  such  proceedings  were  thereupon  had 

the  said  suit,  that  afterwards,  to  wit,  in term,  in  the year  of 

wign  of  our  lord  the  now  king,  the  said  G.  S.  was  by  virtue  of  a  writ  of  • 
corpus  J  brought  before  the  said  Sir  G.  S.  H.  knight,  then  and  now 
ig  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in 
ooort  of  our  said  lord  the  king,  befofe  the  king  himself,  in  Lis  own  per- 
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'^  ■"*  BOO,  and  was  thereapon  committed  bj  the  said  justice  to  the  castody  of  Ae  j 
CAPJEB,  Ac  mg^j^jiQ^i  ^f  ^Q  Marshalsea  of  our  lord  the  king,  before  the  king  himsetf,  lirl 
the  suit  of  the  said  plaintiff,  for  the  cause  aforesaid,  there  to  remain  until,  i/$i\ 
by  virtue  of  which  said  bist-mentioned  committment,  the  said  now  defends"^'^ 
being  then  and  there  and  oontinuallj  from  thencefcuth  hitherto  mawhal 
the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  1 
and  received  the  said  G.  S.  into  his  custiilj,  and  had  and  detained  1dm  U 
custody  in  the  prison  of  our  said  lord  the  king,  called  the  King's  Bench, 
the  cause  aforesaid.  Yet  the  said  defendant,  so  being  marshal  ss  aforar 
and  EO  having  the  said  G.  S.  in  his  custody,  at  the  suit  of  the  said  plaii 
and  not  regarding  the  duty  of  his  said  office  of  marshal  of  the  Marshalsea 
our  said  lord  the  king,  before  the  king  himself  as  aforesaid,  but  contrir- 
and  wrongfully  intending  to  injure  the  said  plaintiff,  and  wholly  to  de[ 
the  said  plaintiff  of  his  remedy  for  the  recovery  of  the  said  last-mentioned 
of  money  so  due  and  owing  to  him  as  aforesaid^  whilst  the  said  now  defiau 
had  the  said  G.  S.  in  his  custody,  as  such  marshal  as  aforesaid,  to  wit, 
ftc.  to  wit,  at.  &c.  {venue) '  aforesaid,  without  the  license  or  warrant, 
against  the  will  of  Uie  saia  plaintiff,  and  without  any  legal  warrant  or 
things,  voluntarily  permitted  and  suffered  the  said  G.  S.  to  escape  out  of 
custody,  and  out  of  the  said  prison,  and  to  go  at  large,  and  the  said  G.  S. 
then  and  there  escape  and  go  at  large  wherever  he  would,  oontraxy  to 
duty  of  the  said  defendant,  and  of  his'esAd  office  of  marshal  of  the  Marsl 
.  as  aforesaid,  the  sum  of  money  so  due  and  owing  from  the  said  G.  S. 
and  remaining  wholly  unpaid  to  the  said  plaintiff,  to  wit,  at,  Ac.  (i 
aforesaid.  By  reason  and  by  means  of  which  said  several  premises,  the 
plaintiff  hath  been  and  is  greatly  injured  and  delayed  in  the  means  of  recoi 
ing  the  said  sum  of  money,  so  due  and  owing  to  him  from  the  said  G.  S. 
aforesaid,  and  the  costs  of  the  said  action,  and  is-  likely  wholly  to  lose  ^ 
same,  to  wit,  at,  &c.  {venue)  aforesaid. 

[  *743  ]      ♦And  whereas  also  the  said  M.  W.  before  and  at  the  time  of  the 
A  general  hereinafter  ipentiotied,  was  in  custody  of  the  said  defendant  as  marshal  of 
^°^       Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  under  a 
^^^]^,     render  of  the  said  M.  W.  before  then  made,  into  the  custody  of  the  said 
fiur  encape,  fondant,  as  such  marshal  as  aforesaid,  whilst  he  was  such  marshal,  in 
fendanf^  charge  of  the  said  G.  H.  and  I.  J.  who  before  then  had  become  bail  for 
o^ody,     said  Mi  W.  in  a  certain  action  before  then  brought,  and  there  pending  in 
on  a  sur-    court  of  our  Said  lord  the  king,  before  the  king  himself,  wherein  the  sa" 
d^^iTtt*    was  plaintiff,  and  the  said  M.  W.  defendant,  for  the  recovery  of  certain 
©""iImSi?*    ages,  to  wit,  damages  to  the  amount  of  £ — ,  which  the  said  plaintiff  had 
•    fore  then  sustained  by  reason  of  the  non-performance  by  the  said  defenj 
of  certain  promises  and  undertakings  by  him  made  to  the  said  plaintiff' 
securing  the  payment  and  satisfaction  to  the  said  plaintiff  of  the  said  daiat 
and  the  costs  and  charges  in  the  said  action,  which  should  be  adjudged  t»^ 
said  plaintiff,  and  in  discharge  of  the  eaid  G.  H.  and  I.  J.  as  such  bail ; 
the  said  M.  W.  so  being  in  the  custody  of  the  said  defendant,  as  such 
shal  as  aforesaid,  under  and  by  virtue  of  the  said  last-mentioned 
he  the  said  defendant,  not  re^irding  the  duty  of  his  said  office  of  mardiali 
*  the  Marshalsea  aforesaid,  but  contriving  and  wrongfully  intending, 
[Here  state  the  escape,  and  conclude  as  usual,  as  in  the  proceeding  fc 
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[After  stating  the  plaintiffs  debt,  as  ante,  787,  proceed  as  foOaws :]—  ^^^  ^^ 
^imI  the  said  plaintiff  further  saith,  that  the  Baid  sum  of  money  being  and  i^VAninst 
Ittining  wholly  unpaid  and  unsatisfied,  and  the  said  ^,  W.  then  being  a  the  mar- 
fmner  for  debt  in  the  actual  custody  of  the  marshal  of  the  Marshalsea  of  our  shal  for  an 
[na  lord  the  king,  before  the  king  himself,  the  said  plaintifF,  for  the  recovery  ^^  ^he 
ifkereof,  afterwards,* to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  (venue)  afore-  prisoner 
and,  according  to  the  course  and  practice  of  the  said  court  of  our  said  lord  the  ^'^^ 
[jjiig  before  the  king  himself,  duly  made  an  aflSdavit  before  [the  Right  Honorable  ^^\ 
yBburles  Lord  Tenterden,]  his  said,  majesty's  chief  justice  of  the  said  court  of  detainer 
said  lord  the  king,  before  the  king  liimself  {x),  and  by  the  said  affidavit  by  a  tr^ 
rore,  that  the  said  W.  W.  then  was  unjustly  and  truly  indebted  unto  the  J*^^ 
plaintiff  in  the  sum  of  £ — ,  &c. — [Here  state  the  affidavit  of  cte6<.] —  r  #744  1 
'  the  said  plaintiff  afterwards,  to  wit,  on,  Sec.  to  wit,  at  [Symond's-Inn,  ^ 

r-Lane,]  to  wit,  at,  &c,  (venue)  aforesaid,  according  to  the  course 

practice  of  the  said  court,  caused  the  said  affidavit  to  be  duly  filed  with  the 

rk  of  the  rules  of  the  said  court,  according  to  the  custom  and  practice  of  the 

le  court,  in  such  cases  used  and  approved,  as  by  the  said  affidavit  affiled  of 

)nl  in  the  said  court,  (reference  being  thereunto  had)  will  more  fully  ap- 

;  and  the  said  plaintiff  further  saith,  that  the  said  plaintiff  thereupon  af- 

rards,  to  wit,  on  the  day  .and  year  last  -aforesaid,  for  the  recovery  of  the 

money  so  due  to  him  as  aforesaid,  impleaded  the  said  W.  W.  in  the  said 

upon  and  by  virtue  of  the  said  affidavit  in  a  certain  plea  of  [trespass  on 

case  upon  promises,]' for  the  said  causes  of  action;  that  is  to  say,  by  then    . 

there  bringing  into  the  office  of  .the  clerk  of  the  declarations  of  the  said 

t,  according  to  the  course  and  practice  of  the  same  court,  his  certain  bill 

the  said  W.  W.  so  then  being  in  the  actual  custody  of  the  marshal  of 

Marshalsea  as  aforesaid,  and  filed  the  said  bill  as  of  Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  and  by  his  said  bill  the  said 
itiff  then  and  there  complained  against  the  said  W.  W.  then  and  there  be- 
in  the  custody  of  the  said  defendant  as  marshal  of  tl)e  Marshalsea  of  our 
the  now  king,  before  the  king  himself  for  and  in  respect  of  the  said 
of  action  which  the  said  plaintiff  so  had  as  aforesaid  against  the  said  W. 
J.  and  those  contained  in  the  said  affidavit  (y). — And  the  said  plaintiff  fur- 
'  saith,  that  after  the  making  and  filing  of  the  said  affidavit,  and  exhibiting 
filing  the  said  bill  as  aforesaid,  to  wit,  on,  &c.  to  wit,  at  Southwark,  that 
^to  say^  at,  See.  {venue)  aforesaid,  he  the  said  plaintiff  duly  charged  the  said 
'  W.  in  the  custody  of  the  said  defendant,  then  being  marshal  of  the  Mar- 
of  our  said  lord  the  king,  before  the  king  himself,  with  a  declaration 
the  said  plea  of  [trespass  on  the  case  upon  promises,]  by  then  and  there 
ivering  the  said  decliJution  to  the  said  W.  W.  [or  according  to  the  fact,] 
[the  lodge  of  the  prison  of  the  Marshalsea,  commonly  called  the  King's   ■ 

prison,  being  the  prison  of  the  said  court,  to  G.  M.  =<^then  and  there  [  *746  ] 

one  of  the  turnkeys  of  the  said  prison,  and  the  proper  officer  in  that  be- 

\]  and  on  which  said  declaration  at  the  said  time  of  the  said  delivery  of 

same  as  aforesaid,  was  duly  and  according  to  the  course  and  practice  of  the 

court,  used  in  ^ch  cases,  indorsed  with  a  certain  indorsement,  to  wit,  with 


(«)  See  other  ibrms,  8  Wentw.  484 ;  Morg. 

^fx)  Or  if  sworn  before  a  commiBsioner,  say, 

'  fore  one  J.  E,  gentleman,  being  then  and 

a  eommisaioner,  and  duly  auihorixed 

empowired  to  take  and  receite  affidavits 


touching  and  concerning  matters  and  proceed" 
ings  of  and  in  the  said  court  of  our  said  lord 
the  king  before  the  king  himself** 

(y)  It  has  been  th }  practiee  to  set  out  the 
whole  decllCration  Terbatim,  but  this  is  iiniH>- 
ocssary  anil  reprehensible. 
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OARS,  Ieo. 


Against 
the  war- 
den of  the 
Fleet,  for 
the  escape 
of  a  pris- 
oner who 
had  sur- 
rendered 
in  dis- 
charge of 
his  bail 


the  said  sum  of  £ — ,  as  the  sam  so  sworn  by  the  said  plaintiff  to  he  due  id 
the  said  pkintiff  as  aforesaid,  and  for  which  the  said  suit  was  brought,  whereM 
the  said  defendant  then  and  still  being  marshal  of  the  Marshalsea  of  our  sul 
lord  the  king,  then  and  there  had  and  detained,  the  said  W.  W.  in  his  custoc|| 
in  the  said  prison,  at  the  auit  of  the  said  plaintiff  in  the  plea  aforesaid,  char 
ed  as  aforesaid,  and  kept  and  detained  him  in  his  the  said  defendant's  said  e 
tody  as  aforesaid,  from  thence  until  the  said  defendant,  so  being  marshal 
the  Marshabea  of  our  said  lord  the  king  as  aforesaid,  not  regarding  the  du 
of  his  said  office  of  marshal  of  the  Marshalsea,  bat  contriving,  and  wrongfu 
and  injuriously  intending  to  deceive  and  defraud  the  said  plaintiff,  and  to  hsi*] 
der  and  deprive  him  of  the  means  of  recovering  his  said  debt,  afterwards,  W 
wit,  on,  &c.  [day  of  escape  or  about  i/,l  at,  &c.  {venve^  aforesaid,  withoijtj 
the  license,  and  against  the  will  of  the  said  plaintiff,  permitted  and  suffered  4f| 
said  W.  W.  to  escape  and  go  at  large  out  of  the  custody  of  him  the  said 
fendant,  so  being  marshal  of  the  Marshalsea  as  aforesaid,  and  out  of  the 
prison,  wheresoever  the  said  W.  W.  would ;  and  the  said  plaintiff  being 
and  yet  wholly  unsatisfied  the  money  so  due  and  owing  to  him  the  said  p 
tiff  as  aforesaid,  by  means  of  which  said  premises  the  said  plaintiff  is  unji 
injured  and  damnified,  and  is  greatly  retarded  and  hindered  in  and  from 
recovering  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same,  together 
the  costs,  charges,  and  expenses  of  commencing  and  prosecuting  the  said 
tion  against  the  said  W.  W.  amounting  to  a  large  sum  of  money,  to  wit. 
sum  of — /.  of  lawful  money  of  Great  Britain,  to  wit,  at,  ko,  {ventie)  afi 
said. 

[State  the  debt,  the  issuing  of  the  process^  and  indorsement  for  bail, 
ante,  451,  and  then  proceed  as  foUows :.]     And  the  said  precept  being  so 
dorsed,  afterwards,  and  before  the  said  return  thereof,  to  wit,  on,  &c.  was 
livered  to  the  said  G.  and  H.  who  then  and  from  thenceforth,  until  and  at 
after  the  return  of  the  said  precept,  were  the  sheriff  of  Middlesex,  to  beex< 
ed  in  due  form  of  law ;  by  virtue  of  which  said  precept  they  the  said  6. 
H.  then  being  sheriff  of  Middlesex  as  aforesaid,  afterwards,  and  before  the 
turn  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within 
bailiwick  of  the  said  sheriff,  to  wit,  at,  &c.  [some  place  in  their  bailiwh 
did  take  and  arrest  the  said  E.  F.  by  his  body,  and  then  and  there  had  and 
tained  him  in  his  custody  at  the  suit  of  the  said  plaintiff,  and  thereupon 
said  G.  and  H.  so  being  sheriff  of  Middlesex  as  aforesaid,  upon  that  arrest 
bail  for  the  appearance  of  the  said  £.  F.  at  the  return  of  the  said  writ, 
ing  to  the  exigency  of  the  said  writ.     And  whereas  afterwards  and  whilst 
said  plea  was  pending  in  the  said  court  of  the  Bench,  to  wit,  at  the  return < 

the  said  writ,  in  the  same Term,  in  the year  of  the  reign  of 

said  lord  the  king,  before  Sir  W.  B.  knt.  then  and  still  bein^  one  of  the  ji 
tices  (a),  of  the  said  court  of  our  said  lord  the  king,  of  the  Bench,  at 
chambers,  situate  in  Sergeants's  Inn,  Chancery-lane,  came  J.  and  R.  in  tl 
own  proper  persons,  and  then  and  there,  by  the  names,  of,  &c.  acknowh  ~ 
themselves,  and  each  of  them  did  acknowledge  himself];  &e.  [here  set  out 
recognizance,  see  the  form,  ante,  742  b.]  as  by  the  record  of  the  said 


(z)  See  other  forms,  ante,  421,  428;  8 
Wcntw.  Ind. ;  Morg.  367.  A  h'il\  may  be  filccl 
affainit  the  warden  in  vacation,  59^ Geo.  8.  c. 
64.  Vide  2  Marsh.  49,  in  such  case  the  form 
wiU  b«  nmalar  to  that  agamit  the  manihal, 


ante,  80.    What  a  Tarianoe  in  stating  a 
nizance  taken  before  a  Judge  at  chambeas 
K.  B.  see  4  B.  &  C.  408.    Ante,  472,  a. 
(a)  See  4  B.  &  C.  40S.    Ante»  472. 
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uanee  now  remaining  in  the  said  court  of  our  said  lord  the  king  of  the  Bench 
ifiNresaid,  more  fully  appears ;  and  the  said  plaintiff  further  says,  that  after-  ^'^^  *^ 

parcb,  to  wit,  on,  &c.  in  the  said ye^  of  the  reign  of  our  said  lord  the 

ling,  the  said,  E.  F.  surrendered  himself  to  the  custody  of  the  said  warden  of 
^  prison  of  the  Fleet,  in  discharge  of  his  said  bail  in  the  said  plea,  ot  t^g 

C't  of  the  said  plaintiff,  as  by  the  record  (A)  of  the  said  surrender  now  re* 
ining  in  the  said  court  of  the  Bench  aforesaid,  more  fully  appears ;  by 
mm  whereof  the  said  defendant,  who  then  and  there  was.  and  ever  since 
;th  been,  and  still  is,  warden  of  the  Fleet  of  our  said  lord  the  king,  had  the 
E.  F.  in  his  custody  at  the  suit  of  the  said  plaintiff,  for  the  cause  afore- 
|iud,  and  kept  him  in  such  his  custody  for  the  cause  aforesaid,  at  the  suit  of 
ie  *said  plaintiff,  from  thence  until  the  said  defendant,  not  regarding  the  duty  r  ^nAa  i 
jif  his  said  office  of  warden  of  the  prison  of  the .  Fleet,  but  contriving,  and  '-  '' 

Dgfully  intending  to  hurt,  injure,  and  prejudice,  the  said  plaintiff  in  this 
pect,  and  wholly  to  deprive  and  hinder  the  said  plaintiff  from  his  damages 
inst  the  said  E.  F.  after  the  surrender  of  the  said  E.  F.  to  the  custody  of 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
wit,  on,  &c.  the  said  E.  F.  so  being  a  prisoner  as  aforesaid,  and  the  said  de* 
t,  so  being  such  warden  as  aforesaid,  and  so  having  the  said  E.  F.  in  his 
ly  for  the  cause  aforesaid,  at,  Ac.  (^venue)  aforesaid,  voluntarily  and  • 

\j  permitted  and  suffered  the  said  E.  F.  to  go  and  escape  out  of  the  said 
U>iy  of  the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet, 
krge  and  abroad,  wiieresoever  he  would  and  pleased,  and  without  restraint, 
withovt  the  license  or  consent,  and  against  the  will  of  the  said  plaintiff,  the 
inid  plaintiff,  not  then  being,  or  at  any  time  before  or  since,  in  the  least  satisfied 
the  damages  aforesaid,  or  any  part  thereof;  and  the  said  defendant  so  then  he- 
warden  of  the  said  prison  of  the  Fleet  as  aforesaid ;  by  reason  of  which  said 
1  premises,  the  said  plaintiff  is  greatly  injured,  prejudiced,  delayed,  and 
red  of  the  due  and  just  means  of  the  recovery  and  obtaining  his  said  dam- 
,  and  is  very  likely  wholly  to  lose  the  same,  together  with  the  costs,  charges, 
-  expenses  of  commencing  and  prosecuting  the  said  action  against  the  said 
P.  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful, 
to  wit.  at,  &c.  (vent/e)  aforesaid. — And  whereas  the  said  E.  F.  on,  Ac.  8©3ond 

id,  at,  &c.  {venue)  was  indebted  to  the  said  plaintiff  in  another  sum  of  ^?^^*  **• 
of  like  lawful  money,  by  virtue  of  several  promises  and  undertakings  be-  stantud 
that  time  made  by  the  said  E.  F.  to  the  said  plaintiff.    'And  the  said  last-  th&n  the 
tiooed  sum  of  money  being  wholly  unpaid,  and  the  said  last-menticfned  ^'™•'• 

being  wholly  unperformed,  Ac.  \here  state  the  suing  of  the  writ,  the 

sementy  and  arrest  and  the  sheriffs  taking  bail,  as  in  the  first  count  \\ 

the  said  plaintiff  further  says,  that  the  said  plaintiff,  for  the  recovery  of 

damages  by  him  sustained  on  occasion  of  the  not  performing  of  the  said 

rat  promises  and  undertakings  Jast  aforesaid,  afterwards,  to  wit,  in  the  said 

-Term,  in  the  said year  of  the  reign  of  our  said  lord  the  now  king, 

the  said  court  of  oar  said  lord  the  king  of  the  Bench,  impleaded  the  said  E. 

in  a  plea  *of  [trespass  or  the  case  upon  promises]  to  the  said  plaintiff,  his  [  *747  ] 

of  £ —  for  the  non-performance  of  the  said  last-mentioned  promises 

andertakings,  and  by  his  said  declaration  duly  filed  and  exhibited  in  the 

court,  complained  against  the  said  E.  F.  \ alleging  and  stating  the  said 

and  causes  of  action.] — And  whereas  and  whilst  the  said  plea  was  pend- 

;,  Jcc.  [here  set  otU  the  recognizance  of  bail  as  above,]  and  such  further 

'<>^2eeding8  were  thereupon  had  in  the  said  court,  that  afterwards,  to  wit,  in 

(6)  Qiwr«if  tta^beaecf^o^'*^"^ 
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*<*  ■*;   the  flame  Term  of in  the  said year  of  the  reign  of  our  said  l<ad  &« 

(UPE8,  &c.  j^^g^  before  Sir.  W.  D.  G.  knt.  and  hiB  bretheren,  then  justices  ef  our  saiA 
lord  the  king,  of  the  Bench  aforesaid,  bj  the  consideration  of  the  same  oonxlJ 
the  said  plaintiff  did  recover  against  the  said  £.  F.  £ —  for  his  damages  bj  hin 
sustained,  as  well  by  occasion  of  the  not  performing  the  promises  and  imdeis, 
takings  last-mentioned,  as  for  his  costs  and  charges ;  whereof  the  said  £.  F.  i| 
.convicted^  as  by  the  record  and  proceedings  thereof,  now  remaining  in  tk% 
same  court  of  the  Bench  at  Westminster  aforesaid,  more  fully  appears.  Aoi 
afterwards,  to  wit,  on,  &c.  aforesaid^  the  said  E.  F.  surrendered  himself  to  tht 
custody  of  the  said  warden  of  the  Fleet,  in  discharge  of  his  bail  in  the  sail 
last-mentioned  plea,  at  the  suit  of  the  said  plaintiff;  as  by  the  record  (c)  4t\ 
the  said  surrender,  now  remaining  in  tlfe  said  court  of  our  said  lord  the  ki 
of  the  Bench  aforesaid,  more  fully  appears;  yet  the  said  defendant,  so  be: 
warden  as  aforesaid,  and  so  having  the  said  E.  F.  in  his  custody,  at  the. 
of  the  said  plaintiff,  not  regarding  the  duty  of  his  said  o£Soe  of  warden  of 
said  prison  of  the  Fleet  as  aforesaid,  but  contriving,  &c.  &c.  [as  in  the 
count]  and  wholly  to  deprive  the  said  plaintiff  of  his  said  last-mentioned 
ages  against. the  said  E.  F.  afterwards,  and  before  the  said  judgment  was 
anywise  satisfied,  and  before  the  said  plaintiff  had  charged  the  said  £.  F. 
execution  of  his  damages  aforesaid,  to  wit,  on,  &c.  aforesaid,  the  said  E.  F. 
being  a  prisoner  as  last  aforesaid,  and  the  said  defendant  so  being  such 
as  aforesaid,  and  having  the  said  E.  F.  in  his  custody  as  last  afoi^esaid,  for 
cause  last  aforesaid,  at,  &c.  (venue)  aforesaid,  voluntarily,  &c.  [tisin  the 
count,^ 


rOE  FALSK  

BETUBNS. 

[  *748  ]      *  [  Commencement  as  ante^  596.] — For  that  whereas  the  said  plaintiff  h 

For  a  fiiiae  tofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord 

^^f^^h^    now  kmg,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
to*writ  of"  if  ^^^  judgtnent  were  in  C-  P-  say,  **in  the  court  of  our  said  lord  the 
fieri  facias  of  the  Bench  at  Westminster,  before  the  Honorable  Sir  Nicholas  Conyn^ 
''^^  Tindal,  knt.  and  his  companions  then  his  said  majesty's  justices  of  the  B 

at  Westminster,  in  the  county  of* Middlesex,"]   by  the  consideration 
judgment  (e)  of  the  same  court,  recovered  against  one  E.  F.  a  certain  d 


& 


w- 


(c)    Qttare  if  there  be  any  saoh  re6ord. 

(<f)  See  Bac.  Ab.  Sherifi;  Com.  Dig.  Re- 
tarn,  F.  2.  The  precedents,  8  Wentw.  456; 
485;  and  Id.  Index,  xzxiii.  Sed  the  form 
ante,  740,  for  false  return  of  non  est  inventus. 
The  venue  in  this  action  is  transitory,  1  Wils. 
886.  As  to  when  the  sheriff  is  liable  to  an 
action  for  a  folae  return,  see  Tidd,  9th  edit 
809,  1005.  The  sheriff  cannot  go  into  cir- 
oumstantial  evidence  to  impeach  the  judgment, 
on  the  ground  of  collateral  firaud,  2  Stark.  218. 
As  to  whether  th^  plaintiff  may  do  so  where 
he  disputes  the  judgment  of  another  creditor 
under  an  execution,  whereof  the  sheriff  had 
the  goods  when  plaintiff's  writ  was  delivered, 
see  5  B.  &  C.  660.  Where  the  sheriff  return- 
ed nulla  bona  after  satisfying  the  landlord' s 
claim  for  rent,  and  the  king's  taxes,  and  the 
plaintiff  assented  to  his  quitting  possession  of 
the  premises,  and  sued  out  a  ca,  sa.  it  was 
held,  that  he  oould  not  afterwards  nuiintain 
an  action  for  a  fidse  return  to  the  Jl.  /a.  hew- 


ever  unfounded  the  claim  for  rent  might 
out  to  be,  B.  &  M.  C.  N.  P.  800.    The 
•  tiff  waives  his  right  of  actbn  for  fklse  r 
by  accepting  money  under  the  return;  1 
P.   154.    In  an  action,  for  a  fiUae  refc. 
non  est  inventus,  where  it  was   proved 
sheriff's  officer  had  fireqacnt^  an  ( 
of  arresting  the  defendant,  who 
absconded,  it  was  holden,  the  jury  did 
in  assessing  damages  to  the  amount  < 
whole  debt,  2  Ld.  Baym.  1411;  1  8tfa.U. 
C.;  Tidd,  9th  edit  886.    An  aetioii  dam 
lie  against  a  sheriff  who  has  not  been  i«h. 
return  the  writ,  for  n^lecting  to  have' 
money  in  court  according  to  the  cxiccncji 
fi,  fa.  1   Stark.  888.    When  mon^  hed 
received  does  not  lie  affainst  the  sheriff,  si 
East,  254;  1  B.  &  B.  880.    Where sberiffl 
dispute  his  return  made  in  *  plaintiff's 
see  6  M.*A  S.  42. 

(€)    The    judgment    must    be    aect 

deeoribed.    As  ta  what  a  vanaace,  see 
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[or  if  the  jtidg-ment  were  in  assumpsit ^  state  U  cls  ante,  420]  of  £ — ,  ;md 
ibo  —  costs,  which  in  and  by  the  same  court  were  adjudged  to  the  same 
|hintiff,  and'  with  his  assent  for  his  damiages,  which  he  had  sustained  as  well 
wf  occafiion  of  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges  by 
torn  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F.  was  con- 
licted,  as  by  the  record  and  procee<Jings  thereof  still  remaining  in  the  same 
eout  of  our  said  lord  the  king,  before  the  king  himself,  [or  if  in  C  P.  say, 
of  the  Bench  aforesaid,  (/),"]  at  Westminster  aforesaid,  will  more  fully 
[ftipear.  And  the  said  plaintiff  further  saith,  that  the  said  judgment  being  in 
|M  force,  and  the  said  debt  and  damages  [or  if  in  assumpsit,  '^  damages/'] 

iltejaining  unpaid  and  unsatisfied,  the  said  plaintiff,  .on,  &o.  (ff)  in  the 

I  Jter  of  the  reign  of  our  said  lord  the  king^  for  the  obtaining  of  satisfiiction 
ifl»reof  sued  and  prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  be- 
jfce  the  king  himself, [or  t/m  C.  P.  "  of  the  Bench  aforesaid,"]  at  Westmin- 
0er  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  n  fieri  facias, 

ifeected  to  the  sheriff  of ,  by  which  said  writ  our  said  lord  tie  king  com- 

ftffided  the  said  sheriff  (A)  that  of  the  goods  and  chattels  of  the  said  £.  F.  in 
lb  the  said  sheriff's  bailiwick,  he  should  cause  to  be  levied  the  debt  and  dam- 
ipes  [or  if  in  {assumpsit,  ''damages,'^]  aforesaid,  and  that  he  should  have 
Kit  money  before  our  said  lord  the  king  [or  if  in   C.  P.  ^'justices  of  the 

h,"]  at  Westminster  aforesaid,  on ,  to  render  to  the  said  plaintiff 

his  debt  and  damages  [or  if  in  assumpsit,  ^^  damages,"]  aforesaid ;  and 
the  said  sheriff  should  have  there  then  that  writ.     Which  said  writ  after- 
and  before  the  delivery  thereof  to  the  said  sheriff,  as  hereinafter  men- 
,  to  wit,  on  the  said,  &c,  at,  &c.  {venue^  aforesaid,  was  duly  indorsed, 
jrith  the  direction  for  the  said  sheriff,  to  levy  £ — ,  besides  sheriff's  po\mdage, 
"  ra'  fees,  and  all  other  incidental  expenses  (t) ;  and  which  said  writ  so  indors- 
afbervrards  and  before  the  said  return  thereof,  to  wit,  on  the  day  and  year  last 
id,  at,  &c.  (venue),  wafl  delivered  to  the  said  defendant,  who  then  and 
thence,  until,  and  at  and  after  the  return  of  the  said  writ  (k),  was  sheriff  of 

said  county  of ,  to  be  executed  (/)  in  due  *form  of  law.  *     By  virtue  [  *749  "I 

which  said  writ,  the  said  defendant  so  being  sheriff  of  the  said  county  of  The  levy 

as  aforesaid,  afterwards,  and  before  the  said  return  of  the  said  writ,  to 

on  the  day  and  year  last  afbresaid,  at,  &c.  (^vetiue)-  aforesaid,  and  within 

bailiwick,  as  such  sheriff  as  aforesaid,  seized  and  took  in  execution  divers 

and  chattels  of  the  said  E.  F.  (m)  of  great  value,  to  wit,  of  the  value 

[the  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  afore- 

and  then  and  there  levied  the  same  thereout.     Yet  the  said  defendant  so  F*^  ^ 


such  sheriff  of  the  said   county  of as  aforesaid,  not  regarding  his 


ium. 


tnte,  417,  o.  (Ac).    The  caae  in  5  B.  & 
>;  3  D.   &  R.   98,  S.  C.  there  noticed, 
•a  action  for  a  fiUae  return.    See  alao 
Llut,  516;  9^  East,  298;  2  Campb.  625;  4 
18. 

There  »  no  occasion  to  refer  to  the 

of  the  judgment  by  a  prout  patet  per 

rditn  3    B.   &   C.  2;  4  D.   &  R.    624 

0  The  teste  of  the  writ. 
)  Examine  the  statement  with  the  writ 
fa.    For  the  different  descriptions  of 
see  Tidd's   Prac.    Forms,  Index,  tit 
Facias. 

Vol.  n/  •  76 


(t)  What  a  variance,  2  Bing.  255;  9 
Moore,  425,  S.  C;  5  Esp.  Rep.  183;  By.  & 
Moo.  C.  N.  P.  291.  Examine  with  the  in- 
dorsement on  the  writ 

(A;)  This  would  be  no  variance,  thoagh  de- 
fendants shrievalty  expired  before  the  return 
of  the  writ,  3  D.  &  R  488. 

(/)  See  the  effect  and  proof  of  this  aver- 
ment, 2  Bing.  479;  10  Moore.  210,  S.  C. 
•  {m)  If  theyi.  fa,  were  against  two,  and  it 
be  allied  that  the  goods  of  both  were  taken, 
it  will  suffice  to  prove  that  the  goods  of  one 
were  taken,  4  M.  &  S.  349. 


749  dbcla&ahons  in  case. 

TOK  FALSE  <}uty  afl  such  sherifi^  but  oontriving,  and  wrongfollj  aad  anjastly  intaidiiigto 
BBTUftifs.  joj^i-g^  prejudice,  and  aggrieve  the  said  plaintiff  in  that  jbehalf,  and  to  deprire 
him  of  the  said  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied 
as  aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the  said  monies 
so  levied  as  aforesaid,  or  any  part  thereof,  before  our  said  lord  the  King,  [at 
if  in  C,  P.  '^  before  the  justices  of  the  Bench,"]  at  Westminster  aforesaid,  al 
the  return  of  the  said  writ,  according  to 'the  exigency  thereof,  and  of  the  said 
indorsement  so  made  thereon  as  aforesaid,  but  therein  wholly  &iled  and  mada 
default,  nor  hath  he  paid  the  said  smn  of  £ — ,  or  any  part  thereof  to  the  said 
plaintiff;  and  at  the  return  of  the  said  writ,  to  wit.  on,  &c.  Qhe  return  dby) 
aforesaid,  the  said  defendant  wisely  and  deceitfully  returned  to  the  said  court  of 
our  said  lord  the  king,  upon  the  said  writ,  that  (n^  the  said  £.  F.  had  not  any 
goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the  debt: 
and  damages  [or  if  in  assumpsit^  ^'  damages,"]  aforesaid,  or  any  part  there* 
of,  as  by  the  said  writ  and  the  return  thereof  remaining  of  the  record  in  tb*; 
said  court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  alj 
Westminster  aforesaid,  more  fully  appears  (o).  By  means  of  which  saii-l 
premises  the  said  plaintiff  hath  been  and  is  greatly  injured  and  deprived  of  " 
means  of  obtaining  the  said  monies  so  indorsed  on  the  said  writ,  and  dii 
to  be  levied  as  aforesaid,  and  which  are  still  wholly  unpaid  as  aforesaid, 
is  likely  to  lose  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. 

L«750  ]      *[  The  same  as  the  first  count,  ante,  748,  to  the  asterisk^  observing 
cond        Twtes,  and  then  proceed  as  follows:^ — And  although  there  were  then, 
count,  for    afterwards,  and  before  the  return  of  the  said  last-mentioned  writ,  di 
Ing,  uid     goods  and  chattels  of  the  said  E.'F.  within  the  bailiwick  of  the  said  de 
fiilse  re-      ant,  as  such  sheriff  as  aforesaid,  whereof  the  said  defendant  could  and  mi^ 
^^  ^h      ^^  ought  to  have  levied  the  monies  so  indorsed  on  the  said  last-mentioi 
n^^a  ona  ^^^^  ^^^  directed  to  be  levied  as  last  aforesaid,  to  wit,  at,  kc.  {ven 
aforesaid,  whereof  the  said  defendant  so  being  sheriff  as  afor^aid, 
all  the  time  aforesaid;  there  had  notice.     Yet  the  said  defendant  so 

sheriff  of  the  said  county  of as  aforesaid,  not  regarding  the  duty  of 

office  as  such  sheriff,  but  contriving,  and  wrongfully  and  unjustly  inte 
to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  this  behalf,  and  to 
prive  him  of  the  monies  so  ind<5rsed  on  the  said  last-mentioned  writ,  and 
rected  to  be  levied  as  last  aforesaid,  and  of  the  means  of  obtaining  the 
did  not  nor  would,  at  any  time  before  the  return  of  the  said  last-menti 
writ,  levy  the  money  last  aforesaid,  or  any  part  thereof,  but  wholly  negl 
and  refused  so  to  do.  and  therein  failed  and  made  default,  and  at  the 
of  the  said  last-mentioned  writ,  to  wit,  on,  &c.  aforesaid,  &lse]y  and  d 
fully  returned  to  the  said  court  of  our  said  lord  the  king,  that  tiie  said  K 
had  not  any  goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to 
levied  the  debt  and  damages  [or  if  in  assumpsit ,  "  damages,"]  last 
said,  or  any  part  thereof,  as  by  the  said  last-mentioned  writ,  and  the 
thereof  remaining,  &c. — [Proceed  as  in  the  first  count  to  the  end.    If 
sheriff  seized  arid  improperly  sold  the  goods,  a  count  should  be  added^ 
in  9  East,  298.] 

(n)  Examine  with  the  return.  {p)   See  the  use  of  thv  count,  ante, 

I  o)  As  to  this  reference,  itee  Forteeo.  879.         note.     • 
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[Oammencefnent  as  ante^  696.] — For  that  irhereas  the  said  plaintiff,  "<>*  '^- 
kretofore,  to  wit,  on,  &;c.  in  a  certain  close  *and  premises  situate  in  the  ^"^  ^  *** 
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ttmntj  of ,  took  and  distrained  divers  goods  and  chattels,   [or  large 

fiantities  of  potatoes,  (^aocordmg  to  the  fact)  then  planted  and  growing]  in  For  not 
die  said  close  and  premises,  of  great  value,  to  wit,  of  the  value  of  £ —  of  **^|^K  * 
]twiul  money  of  Great  Britain,  as  a  distress  for  certain  arrears  of  rent  to  bondj^ 

wit,  ibr  the  sum  of of  like  lawful  money,  then  due  and  owing  from  cording  to 

«e  £.  F.  to  the  said  plaintiff  for  the  rent  of  the  said  premises,  with  the  ap-  ^^ 
virteDanees,  bj  virtue  of  a  certain  demise  thereof  theretofore  made,  render-  19,  'g.  28. 
w%  rent  for  the  same. — And  the  said  plaintiff  then  and  there  detained  the  (9). 
9Ki  goods  and  chattels,  [or  potatoes,]  so  taken  and  distrained  for  the  cause  [  "^751  ] 
foresaid,  accco^ng  to  the  laws  and  customs  of  this  realm,  until  the.  said 
defendant,  then  being  sheriff  of  the  said  county  of ,  afterwards,  to  wit, 

the  day  and  year  aforesaid,  and  within  his  bailiwick,  as  such  dieriff, 
(that  IS  to  say)  at,  &;c.  {vemte)  on  the  complaint  of  the  said  £.  F.  made 
l»tbe  said  defendant,  so  then  being  such  sheriff  as  aforesaid,  against  the 
mA  plaintiff'in  that  behalf,  and  under  color  of  his  office,  of  such  sheriff  as 
jfin^d,  caused  the  said  goods  and  chattels  [or  potatoes]  to  be  replevied 
Jod  deUvered  to  the  said  E.  F.  and  then  and  diere  made  deliverance  of  the 
Jud distress  to  the  said  E.  F. — And  the  said  plaintiff  in  fact  further  saith,  Thepbdni 
,ftat  at  Ae  then  next  county  court  (r)  of  the  said  sheriff,  to  wit,  at  Ae  '®^™' 
^loiinty  court  of  the  said  sheriff,  holden  at,  &c.  in  and  for  the  said  county 

•f on,    &c.*  before  the  then  suitors  of  the  said  court,  to  wit, 

:|lid (^),  the  said  £.  F.  did  appear,  and  then  and  there  in  the. same 

Mrt,  without  the  writ  of  our  said  lord  the  king,  levied  his  plaint  against 

4k  said  plaintiff  for  the  taking  and  unjustly  detaining  of  the  said  goods  and 

jpbattelg,  [or  potatoes]  and.  afterwards,  to  *wit,  on  the  day  and   year  last  [  *^5%  ] 

ifaresaid,  at,  i:c.  {venue)  aforesaid,  the  said  plaintiff  did  duly  appear  in  and 

Mine  the  said  court,  to  answer  the  said  E.  F.  in  the  plea  of  his  said  plaint :  Judgment 

bsd  sach  proceeding .  were  thereupon  had  in  the  said  plea(/),  that  after-  !^^^Iq 

jfeirdB,  to  wit,  at  die  next  county  court  of  the  said  defendant,  as  such  sheriff  repleyin. 

ii  afi)iesaid,  holden  at,  &;c.  aforesaid,  in  and  for  the  said  county  of 

Id,  ftc.  aforesaid,  before  the  said  then  suitors  of  the  said  court,  the  said  £.  F. 
lid  not  duly  prosecute  his  suit,  and  it  was  then  and  there  duly  considered, 
jkand  by  the  said  last-mentioned  court  (u),*that  the  said  E.  F.  should  take 

Ving  by   his  said  plaint,  but  that  he  and  his  said  pledges  to  prosecute 


(f)  See  the  ftrms,  Mod    Ent  215;  2  Hen. 

35,  547;  laL  Ent  87.     Ab  to  what  ro- 

fl  bond    ooght  to  be  taken,  see  Hair. 

"  trd  &  Ten.  736.    An  action  is  sustaina- 

against  the  sherUF,  either  for  not  taking  a 

Tin  bond,  (Gro.  Car.  445;  Sir  W.  Jones, 

;  1  Saond.  195  b.;  2  T.  R.  617;)  or  for 

ing  insufficient  pledges,  1  Saund.   195  b; 

Ben.  Bla.  86,  547;  4  T.  B.  488:  2 SeL  Prac. 

«dit.  175,  6,  7.    The  action  must  be  brought 

I  the  name  of  the  ay 0 want,  or  in  case  there 

iV  no  avowant,  of  the  person  making  con- 

iBDoe  in  the  leplevin  suit,  1  B.  &  P.  378. 

Ihe  fi>rms,  ante,  456  to  468,  and  the  notes 

iftMo,  will  assist  in  framing  declarations  of 

nn  nature.    What  not  a  Tariance,  see  8  M. 

A  Sl  169.    The  courts  will  not  grant  an  at- 

,  iKlunent  against  the  sheriff  for  neglecting  to 

^Bke  a  replevin  bond,  as  the  party  iniured 

aight  have  his  action,  2  T.  B.  617.    it  the 


sheriff  has  lost  the  bond,  he  may,  it  seems,  be 
sued  for  the  negligence,  and  if  there  be  reason 
to  apprehend  a  bond  was  token,  it  may  be  pru- 
dent to  insert  a  count  to  meet  such  negligence, 
5  B.  &  C.  284. 

(r)  If  the  ^aint  m  replevin  were  remoyed 
into  K.  B.  or  C.  P.  by  re.  fa,  lo,  and  there 
was  a  declaration  and  avowry  and  judgment 
in  the  court  above,  observe  the  form,  ante, 
459  to  468.  It  is  not  necessary,  where  pledges 
have  been  taken,  to  state  any  proceedings 
against  them. 

(<)  A  misdescription  of  the  suitors  under  a 
videlicit  is  not  a  tktal  variance,  8  D.  &  R.  226; 
2  B.  &  C.  2,  S.  C. 

(i)  As  to  this  ialiUr  proeet$um^  see  1 
Saund.  92,  note^O;  Carth.  58. 

(«)  If  the  proceedings  were  removed  in- 
to K.  B.  or  C  P.  see  the  form,  ante,  466, 

&0. 


752  DECLARATIONS  IN   CA8B. 

NOT  TAK-  ghould  be  in  mercy,  &c.  and  that  the  said  plaintiff  should  have  a  return  o( 

' PLEVM*  ^^®  ^^^  goods  and  chattels  [or  potatoes]  ;  as  by  the  remembrance  and  pir»>' 

BOND,     ceedings  thereof  still  remaining  in  the  said  court,  more  fally  and  at  laqj^i 

Reference    appears.— And  although   it  was  the  duty  of  the  said  defendant,  as   suA 

^^^       sheriff  as  aforesaid,  before  his  making  deliverance  of  the  said  distress  to  t^ 

DefencU      ^^^  ^-  ^*  ^  aforesaid,  in  pursuance  of  the  Statute  in  such  case  made  anlj 

ant's  neg.  provided,  to  take  from  the  said  E.  F.  and  two  {w)  responsible  persons 

icot  to        sureties,  a  bond  in  double  the  value  of  the  said  gixxis  and  chattels  [or  pot^ 

Tih^>o^.    ^Joes]  so  distrained  as  aforesaid,  conditioned  for  the  prosecuting  the  suit  of  ie»| 

plevin  of  the  saidE.  F.  for  the  taking  of  the  said  goods  and  chattels  [or  po« 

tatoes]  with  effect,  and  without  delay,  and  for  duly  returning  the  goods  ao4 

'  chattels  [or  potatoes]  so  distrained,  in  case  a  return  should  be  awardedf 

nevertheless  the  said-rlefendant,  so  being  such  sheriff  as  aforesaid,  not  regaid^< 

inghis  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly  i&A| 

tending  to  injure  the  said  plaintiff,  and  to  deprive  hmi  of  the  benefit  of  hil 

said  distress,  and  of  the  means  of  obtaining  satisfaction  for  the  said  arrears  ^' 

.    rent  so  due  and  owitig  as  aforesaid,  did  not  nor  would,  before  his  making  do^s 

liverance  of  the  said  distress  to  the  said  £.  F.  as  aforesaid,  take  from  the  nit- 

E.  F.  and  two  responsible  persons  as  sureties  as  aforesaid,  such  a  b(»id  «i 

aforesaid,  conditioned  as  aforesaid,  but  wrongfully  and  injuriously  wboU^ 

[  *758  ]  omitted  and  neglected  so  to  do,  *to  *wit,  at,  kc.  (venue)  aforesaid.     And  " 

said  plaintiff  in  fact  saith,  that  he  hath  not  as  yet  obtained  a  return  of  the  i 

goods  and  chattels  [or  potatoes]  so  distrained  as  aforesaid,  t>r  any  or  either 

them,  or  any  part  thereof,  and  the  said  arrears  of  rent  have  not,  nor  hath  anf 

Eart  thereof  as  yet  been  paid  to  the  said  plaintiff,  nor  hath  the  said  E.  K 
itherto  answered  to  the  said  plaintiff  for  the  value  of  the  said  goods  and  chali;^ 
tels  so  distrained  as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof 
and  by  reason  of  the  premises  the  said  plaintiff  hath  been  and  is  wholly  da* 
prived  of  the  said  goods  and  chattels  [or  potatoes]  so  distrained  as  aforesakL- 
and  of  the  benefit  of  the  said  distress,  and  of  the  mean^of  satisfying  the  sait 
arrears  of  rent  and  his  costs  and  charges  by  him  expended  in  and  about  thij 
endeavoring  to  obtain  satisfiustion  thereof,  and  a  return  of  the  said  goods  aai^ 
Beoond  chattels  [or  potatoes,]  to  wit,  at,  &c.  (venue)  aforesaid.  And  whereas  ato] 
oonnt  heretofore  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (vefiue)  afinvfj 
said,  the  said  plaintiff  took  and  distrained  certain  other  goods  and  chattels  fl(Q 
great  value,  to  wit,  of  the  value  of  £ —  for  a  certain  sum  of  money,  to 
the  sum  of  £ —  then  due  and  owing  to  the  said  plaintiff  for  rent,  ai^  the 
last-mentioned  goods  and  chattels  being  so  distrained  as  aforesaid,  the  said 

fendant  then  being  sheriff  of ,  afterwards,  to  wit,  on  the  day  and  3 

last  aforesaid,  at,  &c.  (venue)  aforesaid,  at  the  prayer  of  the  said  £.  F. 
plevied  and  made  deliverance  of  the  said  last-mentioned  goods  and  chattels 
the  said  E.  F.     And  afterwards,  to  wit,  at  the  county  court  of  the  said  de: 
dant,  as  such  sheriff  as  aforesaid,  duly  holden  at.  jcc.  aforesaid,  on,  See,  afo 
said,  before  certain  then  suitors  of  the  same  court,  the  said  E.  F.  did  not 
appear  at  the  same  court,  and  then  and  there  prosecuted  with  effect  his 
by  him  before  then  cominenced  in  the  same  county  court  against  the  said  p 
tiff  for  the  taking  of  the  said  goods  and  chattels  as  last  aforesaid :  and 
was  thereupon  then  and  there^  duly  considered  in  and  by  the  same  coi 
tiiat  the  said  plaintiff  should  have  a  return  of  the  said  last-mentioned 

{to)  A  bond  with  one^surety  seems  sufi^cient  to  enable  the  sheriff  to  sue  thereon,  2 
862;  7  Taunt  28,  827;  1  Moore,  68,  &  C, 
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bfid  chattels ;  as  by  the  remembrance  and  proceedmgs  thereof  still  remaining  hot  «ak- 
ja  the  said  court  more  fully  appears.     And  the  said  plaintiff  further  saith,  that 

ike  said  .defendant  so  being  sheriff  of  the  county  of at  the  time  of  the  cans- 

Jfig  of  the  said  last-mentioned  goods  and  chattels  to  be  replevied  and  delivered 
Ha  the  said  E.  F.  as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  nor  the 
£tatute  in  that  "^case  made  and  provided,  but  contriving,  and  wrongfully  and  [  '^754  ] 
^justly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  that 
'lehalf,  and  to  deprive  him  of  the  benefit  of  the  said  last-mentioned  distress, 
£d  not  nor  would,  before  the  replevying  and  delivery  of  the  said  last-mention- 
ti  goods  and  chattels  so  distrained  as  last  aforesaid,  to  the  said  E.  F.  take, 
|3ji  the  name  of  the  said,  defendant,  so  being  sheriff  as  aforesaid,  of  the  said  E. 
7.  and  two  responsible  persons,  a  bond  in  double  the  value  of  the  said  last-men- 
■iooed  goods  and  chattels  so  distrained  as  last  aforesaid,  such  value  being  as- 
jjtortained  by  the  oath  of  one  or  more  oredible  witness  or  witnesses  not  interest- 
ed in  the  said  last-mentioned  goods  and  chattels,  *or  distress,  and  condition  for 
Vie  prosecuting  the  suit  of  replevin  of  the  said  E.  F.  with  effect  and  without 
jielay,  and  for  duly  returning  the  said  last-mentioned  geods  and  chattels,  in 
4Ke  a  return  thereof  should  be  awarded  before  the  deliverance  of  the  said  last- 
fttendoned  distress  was  so  -caused  to  be  made  to  the  said  E.  F.  as  last  aforesaid, 
iBtbe  said  defendant,  according  to  the  form  of  the  Statute  ought  to  have 

foofi ;  but  the  said  defendant,  so  being  sheriff  of  the  county  of aforesaid, 

Aen  and  there  wholly  neglected  so  to  do,  nor  hath  the  said  hmt-mentioned  ar- 
lears  of  rent,  or  any  part  thereof  been  paid  or  satisfied  to  the  said  plaintiff, 
for  hath  the  said  E.  F.  hitherto  answered  to  the  said  plaintiff  for  the  value  of 
fte  last-mentioned  goods  and  chattels  so  distrained  as  last  aforesaid,  or  any  or 
.Other  of  them,  or  any  part  thereof  By  means,  &c. — [Conclude  <is  in  the 
frstcfnmtJ] 


[Proceed  as  in  theform^  ante^  750,  to  the  asterisk^  752  and  tlien  asfoJr  ]far  tak- 
I  inr^ :] — ^And  on  th  econtrary  thereof,  the  said  defendant  wrongfully  and  unjust-  ui^  insuf 
%,  before  the  replevying  ana  delivery  of  the  said  [cattle,")  goods,  and  chattels  as  p^^ 
,lfi>re8aid,  to  wit,  on,  &c.  at.  &c.  {venue)  aforesaid,  did  take,  in  the  name  of  inraple.-- 
*tiie  said  defendant,  as  such  sheriff  as  aforesaid,  of  the  said  £.  F.  and  other  in  (^)- 
persons,  to  wit,.G.  H.  and  I.  K.  (v)  a  certain  bond,  conditioned  (^z)  for  the 
prosecuting  the  said  suit  of  the  said  E.  F.  with  effect,  and  for  duly  returning 
ftesaid  [cattle,]  goods,  and  chattels,  so  distrained  as  aforesaid,  in  case  a  return 
#ereof  should  be  adjudged,  as  a  bond  taken  in  pursuance  of  the  said  Statute ; 
Berertheless  the  said  plaintiff  in  fact  saith,  that  the  said  G.  H.  and  I.  it.  so 
jteken  as  sureties  as  aforesaid,  at  the  time  of  their  becoming  pledges  and  sure- 
ties m  that  behalf  as  aforesaid,  were  not  good,  able,  sufficient,  or  responsi- 


(z)  See  oUier  ibrms,  1  Mall.  215;  Mod.  £nt. 

M]  LiL  Ent.  87;  4  T.  R.  488;  Gilb.  Rep.  24 ;  3 

'»Bg  50;  Ke  the not«,  ante,760,  n.  b,  and  2  Hen 

Bk.  86,  547.     If  the  sureties  were  apparent- 

if  responsible  at  the  time  tbej  were  taken,  the 

Miff  45  not  liable,  6  Taunt.  225;   1   Marsh. 

:t7;  8  Moore,  27.    What  is  evidence  of  insof- 

'inieofiy,  see  8  Stark.  168.     As  to  tliig  action, 

Cro.  Car.  11,  46;  Sir  W.  Jones,  378;  2  T.  R. 

[.«n;18aand.l96;  2  Sel.   Prac  175.  6,  7. 

i  fiooe  fi)rm8    state    the    issuing     of  a    writ 

Tebtrno  kabtndo,  but  this  is  unnecessary.  As  to 


the  damages,  see  1  Chit  Col.  Stat  675,  note. 
8  Binff.  56;  5  B.  &  C.  290;  4  T.  R.  488.  2 
Hen.  Bla.  547.  The  sureties  in  the  bond  maj 
be  witnesses  to  prove  whether  they  were  suffi- 
cient or  not,  1  oaund.  195.    5  Taunt  225. 

iy)  It  is  not  necessary  to  prove  the  execu- 
tion by  the  sureties,  Ry.  &  Moo.  C.  N.  P.  264; 
and  se^  8  Stark.  C.  N.  P.  168;  Roscoe  on  Evld. 
418. 

{z)  Examine  with  the  bond  and  condition, 
and  let  this  correspond. 
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JOB  TAX."  ble  sureties  for  prosecuting  the  said  suit  with  effect,  or  for  duly  returning 
^^ticwt'  ^^^  [cattle,]  gcKxis,  and  chattels  so  distrained  as  aiforesaid,  in  case  a  ret 
FLXDom.  thereof  should  be  adjudged ;  but  the  said  G.  H.  and  I.  E.  at  the  time  of 

becoming  such  sureties  as  aforesaid,  were,  and  each  of  them  was,  and  e 
since  hath  been,  and  still  are,  wholly  insufBcient  for  that  purpose,  nor  hs 
the  said  [cattle,]  goods,  and  chattels,  or  any  or  either  of  them,  or  any  p 
thereof,  as  yet  been  returned,  to  the  said  plaintiff,  nor  have  the  said  arrears 
rent,  or  any  part  thereof,  been  as  yet  paid  or  satisfied  to  the  said  plaintifl^ 
hath  the  said  judgment  been  yet  in  any  way  satisfied,  nor  hath  the  said  E 
hitherto  answered  to  the  said  plaintiff  for  the  value  of  the  said  [cattle,]  _ 
and  chattels  so  distrained  as  aforesaid,  or  any  or  either  of  them,  or  any 
thereof.     By  means  of  which. said  premises  the  said  plaintiff  hath  been  and 
wliolly  deprived  of  the  said  [cattle,]  goods,  and  chattels,  and  of  the  benefit 
the  said  distress,  and  of  the^means  of  satisfying  the  said  arrears  of  rent, 
the  said  costs  and  charges  by  him  in  and  al)out  his  suit  in  that  behalf  ex 
ed,  and  in  and  about  the  endeavoring  to  obtain  a  return  of  the  said  [catt 
goods,  and  chattels,  to  wit,  at,  &c.  {venue)  aforesaid. — [A  count  may  be 
edfor  not  taking  sureties  generally  J^ 

• 

r  *755  ]  *[As  hi  the  count  for  an  escape^  afite,  787,  to  the  end  of  the  statemeHi^ 
tt^^jf^ff  ^-^  ^^^  arrest,  and  then  proceed  as  folloivs  .'^r—And  the  said  plaintiff  ia 
for  nota».  ^^^  further  saith,  that  the  said  E.  F.  being  so  arrested  and  in  the  custoidy  of 
signing  a  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  under  and  by  virtue  of 
^4  ^^^'  ^®  said  writ,  for  the  cause  aforesaid,  the  said  defendant,  as  such  sberiSI  af- 
o!^l6.  8°2o'  terwards,  and  before  the  return  of  the  said  writ,  [or  "  precept, "J  to  wit,  OH- 
(a).  the  day  and  year  last  aforesaid,  at,  <&c.  {venue)  aforesaid,  took  bail  for  thi: 

appearance  of  the  said  E.  F.  in  the  said  court  of  our  said  lord  the  king.  bfr« 
fore  the  king  himself,  at  the  return  of  the  said  writ  [or  "  precept,"]  accord*, 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided,  and  on  thalf! 
occasion  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  then  and  there^'j 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  took  of  . 
the  said  E.  F.  and  two  other  persons,  as  his  sureties  or  bail,  according  td 
the  form  of  the  said  Statute,  a  certain  writing  obligatory,  commonly  called  a 
bail  bond,  in  the  penal  sum  of  £ —  lawful  money  of  Great  Britain,  condition* 
ed  for  the  appearance  of  the  said  E.  F.  at  the  time  and  place  aforesaid,  to 
answer  to  the  said  plaintiff  in  the  plea  and  bill  aforesaid ;  and  the  said  plain* 
tiffin  fact  further  saith,  &c.  [state  the  non-appeara?ice  of  the  pctrty  caresi* 
ed,  and  the  consequent  forfeiture  of  the  bail  bond  {b)  as  ante,  449,  and 
theft  proceed  as  follows :] — And  although  the  said  plaintiff,  [by  H.  G.  his 
lawful  attorney  in  that  behalf,]  did  {c)  afterwards,  and  whilst  tne  said  de- 
fendant was  such  sheriff  as  aforesaid,  to  wit,  on,  &c.  {day  of  request ,  to  as- 
sign, or  about  it)  at,  &;o.  {venue)  aforesaid,  request,  the  said  defendant  to 


(a)  Though  an  action  cannot  be  sapported 
against  the  ^eriff  tbr  not  taking  a  bail  bond, 
or  fbr  taking  insufBcient  soreties  by  the  plain- 
tiff in  the  suit,  (see  Tidd's  Prac.  9th  edit  228, 
and,  2  Sannd.  61.  (/),  yet  if  a  bond  be 
taken,  the  sheriff  is,  by  the  4  Anne,  c.  16.  s. 
20,  bound,  on  the  request  of  the  plaintiff  or 
his  attorney,  to  assign  such  bond  as  therein 
mentioned,  and  if  he  revise  to  do  so,  he  is 
liable  to  an  action  on  the  case,  7  T.  R.  122;  2 
Saund.  61  a;  and  if  there  be  any  doubt  whether 
the  sheriff  has  taken  a  bail  bond,  it  is  adyisa- 


ble  to  demand  an  awrignment,  and  to  add  tbk 
count  to  those  ibr  an  escape,  and  not  takiM 
the  defendant,  as  ante,  787,  740;  see  • 
Taunt  825.  ^ 

(b)  This  statement  does  not  appear  to  be 
absolutely  necessaiy,  as  the  bond  may  be  sa> 
rigned  before  it  is  forfeited,  Tidd's  Pkac.  9A 
ed.  1^98;  and  see  the  words  of  the  statute  4 
Anne,  c.  16.  s.  20. 

{c)  See  the  words  of  the  statute  4  Anne,  e. 
46.  s.  20. 
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the  said  writing  obligatory  to  the  said  plaintiff,  "^in  the  said  acti^    ^^  ><a 
>rdiDg  to  the  form  of  the  Statute  in  such  case  made  and  provided ;  and  ^^^^^^ 
>ttgh  the  said  plaintiff  was  then  and  there  read;  and  willing,  and  then  and 

offered  to  pay  to  the  said  defendant  the  cost  payable  to  the  said  defend-  . 

m  that  behalf,  according  to  the  form  of  the  said  last-mentioned  Statute ; 

the  said  defendant,  so  being  such  sheriff  as  aforesaid,  not  regarding  the 

of  lus  said  office  as  such  sheriff,  nor  the  Statute  in  such  case  made  and 

>Tided,  but  contriving,  and  wrongfiiU j  and  unjustly  intending  to  injure  the 

plaintiff  ip  this  behalf,  and  to  hinder  and  prevent  him  from  bringing  any 

m  or  actions  (Hi  the  said  writing  obligatory,  and  to  deprive  him  of  the 

of  recovering  the  damages  [if  in  debt,  say  ^^  debt  and  damages,''] 

dd,  did  not  nor  would,  at  the  said  time  when  he  was  so  requested  as 

dd,  assign  the  said  writing  obligatory  to  the  said  plaintiff  (fl^),  but  on 

contrary  thereof  thep  and  there  wholly  neglected  and  refused,,  and  hath 

thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  by  means  of 

premises  last  aforesaid,  the  said  plaintiff  hath  been  and  is  hmdered  and 

evented  from  bringing  any  action  or  actions  on  the  said  writing  obligatory, 

'  hatli  been  and  is  deprived  of  the  means  of  recovering  the  said  damages 

if  in  debt  say  ^'  debt  and  damages,"]  and  is  likely  to  lose  the  same,  to 

at,  &c.  {venue)  aforesaid. — [If  it  be  doubtful  whether  a  bail  bond  toas 

I,  add  a  count  for  an  escape,  as  ante,  737  \  see  7  T.  R.  109.] 


For  that  whereas  the  said  plaintiff,  before  the  committing' of  the  grievances    '^^  ^o* 

the  said  defendant,  as  hereinafter  mentioned,  to  wit,  in Term,  in  «^°^?? 

year  of  the  reign  of  our  lord  the  now  king,  m  the  court  of  our  said  Against  a 

the  king,  before  the  king  himself,  [or  if  in  C.  P.  ^^  before  his  majesty's  witness 
itices,"]  at  Westminster,  impleaded  one  E.  F.  in  a  certain  plea  of  [tres-  who  had 
on  th«  *case]  to  the  damage  of  the  said  plaintiff  of  £ — ,  and  such  pro-  ^th  iT 
Qg3  were  thereupon  had  in  the  said  court  of  our  said  lord  the  king,  be-  duces 
Ibre  the  kinc  himself,  in  that  plea,  that  afterwards,  to  wit,  at  the  sittings  at  ^^"^  ^^ 
Sisi  Prius,  holden  in  [the  Great  Hall  of  Pleas,  commonly  called  Westminster  ^  ^iJwlu^ 
jfiail  at  Westminster,]  on,  &c.  before  the  Right  Honorable  Charles  Lord  the  papers 
ilenterden,  then  and  still  being  chief  justice  of  our  ^id  lord  the  king,  a  mentioned 
pertain  issue  before  then  joined  in  the  said  plea,  between  the  said  plaintiff  ^^  ^^ 
paA  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a  jury  of  the  coun-  whereby 
|ky,  then  and  there  chosen,  tried,  and  sworn  for  that  purpose,*to  wit,  at,  &c.  ^^  pl<^u^ 
^venue).    And  whereas,  before  the  trial  of  the  said  issue,  and  also  before  the  Jj^^^J^ 
||K&unitting  of  the  grievances  by  the  said  defendant  hereinafter  next  mention-  {e). 
fi,  to  wit,  on,  &;c.  at,  &c,  (venue)  the  said  plaintiff  prosecuted  out  of  the  r  «75g  1 
ftmrt  of  our  said  lord  the  king,  before  the  king  himself,  his  majesty's  writ  of 
^l^na,  directed  to  [0.  H.,  I.  K.,  and]  the  said  defendant  by  which  said 
jurit  our  said  lord  the  king  commanded  [the  said  6.  H.^  I.  E.,  and]  the  said 
iibEaidant  (/),  that  all  other  things  being  set  aside,  and  leaving  every  ex- 

,    (tf)  Or  if  the  assignment  were  not  sufficient,  st^ktate,  if  it  has  been  preTiooslj  aasessed  by 

fhte^by  indorsing  the  same,  &o.*' as  in  4  the  conrt,  out  of  which  the  proooBS  issaea, 

^Ane,  c  16.  &  20.  Dougl.  661.    No  action  lies  nnkH  the  cause 

(e)  See  9  East,  478.    This  action  lies  at  has  been  called    and    jury    sworn,    Peake, 

;«oiiiiDon  law,  Dougl.   561.    The  party  may  60;  18  East,  15;  Vide  3  B.   &  A.  598;  8 

poceed  by  action  founded  on  the  statute  o  Moore,  679,  222. 

Bit.  e.  9.  8.  12,  for  the  penalty  of  lOi.,  and  (  O  Set  out  the  subpoena  in  its  terms. 
>ho  for  the  farther  xeoompense  giren  by  that 
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lOK  NOT  case,  he  [or  they]  should  appear  in  his  proper  person  [or  their  prop^  m^! 

swcBKA.  ^^  respectively,]  before  the  said  Charles  Lord  Tenterden,  the  said  chtf 
justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  his  said  majesty^ 

«oourt  at  Westminster  Hall,  in  the  oount j  of  Middlesex,  on then  next,  thai 

is  to  say,  on  the day  of ,  by  nine  o'clock  of  the  forenoon  of  tte 

same  day ;  and  that  [the  said  G.  H.,  I.  !K.,  and]  the  said  defendant,  [or  &tk0i 
of  them,]  should  produce  and  show  forth,  at  the  time  and  place  aforesaid,  ^ 
[certain  warrant  granted  to  them,  or  one  of  them,  by  the  then,  Ac.  upon  4 
certain  writ  of  non  omittas  testcUumJi.  fa.  issued  out  and  under  the  sedj 
of  the  said  court  of  our  said  lord  the  king,  &c.  on  or  about  the  18th  day  4 

May  then  last,  between plaintiff,  and defendant,  and  the  papei^ 

writing  or  instruction  which  accompanied  the  same  warrant,]  and  then  anii 
there  to  testify  and  show  all  and  singular  those  things  which  they  knew  of  thft 
bill  of  exchange  therein  mentioned,  warrant,  papers,  writings,  records,  aad^ 
ordinances,  might  report  of  and  concerning  the  said  action  then  in  his  8t3^^ 
majesty's  court,  between  the  said  A.  B.  plaintiff,  and  the  said  E.  F.  defendant' 
of  a  plea  of  trespass  on  the  case  on  the  plaintiff's  part,  and  at  the  said  day  b^' 
[  ♦TSQ  ]  *a  jury,  &c.  to  be  ti'ied,  which  said  writ  the  said  plaintiff  afterwards,  and 
fore  the  committing  llie  grievances  by  the  said  defendant  as  hereinafter 
tioned,  to  wit,  on,  &c.  caused  to  be  made  known  and  shown  to  the  said  defen 
and  then  and  there  caused  a  copy  to  be  left  with  the  said  defendant,  and 
and  there  paid  to  the  said  defenaant  a  certain  sum  of  money,  to  wit,  the  b 
of  one  shilling,  being  a  reasonable  sum  of  money,  for  his  costs  and  charges 
and  about  his  attendance  as  a  witness,  according  to  the  tenor  of  the  said 
of  subpoena.  And  although  the  said  defendant,  in  part  obedience  of  the 
writ  of  subpoena,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue)  appear 
witness  on  the  trial  of*  the  said  issue,  and  although  the  said  defendant 
and  might,  in  obedience  to  the  said  writ  of  subpoena,  have  produced  and  shi 
forth  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue, 
said  warrant,  and  the  said  papers,  writings,  or  instructions,  so  mentioned  \ 
referred  to  in^the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so  reqn* 
to  be  produced  and  shown  forth  as  aforesaid  ;  and  although  the  production 
showing  forth  of  the  said  warrant,  and  papers,  writings,  or  instructions, 
material  evidence  for  the  said  plaintiff  on  the  said  trial,  and  would  have 
bled  the  said  plaintiff  to  have  obtained  a  verdict  on  the  said  issue  against 
said  E.  F.  to  wit,  at,  &c.  (vcnwc)  aforesaid,  whereof  the  said  defenaant  ' 
had  notice ;  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf, 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plaini 
.  and  to  deprive  him  of  the  benefit  of  the  same  evidence  on  the  trial  of  the ! 
issue,  and  thereby  to  prevent  him  from  obtaining  a  verdict  against  the  said 
F.  thereon,  and  to  put  him  to  great  chai-ges  and  expenses  of  his  monies, 
not  nor  would,  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  ia 
produce  and  show  forth  the  said  warrant,  papers,  writings,  or  instructions, 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  al ' 
the  said  defendant  was  then  and  there  solemnly  called  upon  for  that 
and  had  no  lawful  or  reasonable  excuse  or  impediment  to  the  contrary, 
then  and  there  wholly  neglected  and  refused  so  to  do,  and  by  reason  tb 
the  said  plaintiff  was  then  and  there  forced  and  obliged  to  become,  and 
then  and  there,  nonsuited  in  the  said  action.  And  such  proceedings 
thereupon  had,  that  afterwards.to  wit,  in Term,  in,  &c.  it  was  adj 

[  *760  ]  in  and  by  the  said  court  that  *the  said  E.  F.  should  recover  against  the 
plaintiff  £-  -,  for  his  costs  and  charges  by  him  laid  out  in  and  about  his 
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^liBfle  in  that  behalf,  as  bj  the  record  and  proeeedings  thereof  more  fally  ap-    »>a  not 

•|Kan;  by  means  of  which  said  several  premises  he  the  said  plaintiff  was  not  g"J^^ 
ly  forced  and  obliged  to  pay,  and  did  necessarily  pay,  the  said  E.  F.  the  said 
of  £ — 'j  so  recovered  against  him  as  aforesaid,  but  was  also  greatly 
mdered  and  delayed  in  the  recovery  of  his  damages  in  the  plea  aforesaid ; 
was  fbrced  and   obliged  to  expend,  and  did   necessarily  expend,  divers 
r  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to 

jrit,the8am  ot  £ — ,  in  aild  about  the  prosecuting  the  said  suit,  and  was 
is,  by  means,  of  the  premises,  otherwise  greatly  injured  and  damnified,  to 
at,  &c.    (venae)   aforesaid.—- [^iso/A^r   count    may  he  added  more 

§aieral.] 


[Commencement  as  ante,  596.] — For  that  whereas  the  said  plaintiff,  be-  wraiNaiico 
and  at  the  time  of  the  committing  the  grievances  by  the  said  defendant    ^^^q^. 

this  and  the next  succeeding  counts]  hereafter  mentioned,  was  the  qq  ^^  5^ 

[tathor  and  (A)]  proprietor  of  the  copy-right  of  and  in  a  certain  book,  first  pub-  Geo.  8.  c 
"led  within  twenty-eight  years  last  past,  to  wit,  a  certain  book,  intituled,  J?^*  f^^  |{*" 
[set  forth  the  title  accurately']. — And  the  said  plaintiff  so  being  the  c^p|!mht^ 
ithor  and]  proprietor  of  the  said  book  as  aforesaid,  the  said  plainti^  be-  of  a  book 
the  time  of  the' committing  of  the  grievances  hereinafter  *next  mention-  ^^'^.n^ 

had  printed  and  published  for  sale,  divers,  to  wit, copies  thereof,  to  t  *  *  ^^  J 

at,  &c.  (yenue^  ;  yet  tlie  said  defenda.nt  well  knowing  the  premises,  but 
itriving,  and  wrongfully  ai^l  injuriously  intending  (t)  to  injure  the  said 
itiff,  and  to  deprive  him  of  the  profits,  emoluments,  and  advantages, 
he  might  and  otherwise  would  have  derived  and  acquired  from  the 
of  the  said  book,  and  also  to  deprive  him  of  benefit  of  his  said  copy- 
it  heretofore,  and  after  the  passing  of  a  certain  act  of  parliament  made 
passed  in  the  54th  year  of  the  reign  of  his  late  Majesty  King  George  the 
I,  intituled  ^' An  act  to  ametid  the  several  acts  for  the  eneourafiement  of 
ling,  by  securing  the  copies  and  copyright  of  printed   books  to  the 
lors  of  such  books  or  their  assigns/'  to  wit,  on,  <&c.  and  on  divers  otJier 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in 
IP.orbp  original,  "before  the  commencement  of  this  suit,"]  to  wit, 
<fec.  {venue)  aforesaid,  wrongfully  and  injuriously,    and  without   the 
mt  of  the  plaintiff  or  of  any  other  proprietor  of  the  said  copyright 
and  in  the  said  book,   first  bad  and  obtained  in  writing  (k)  printed 

reprinted,  to  wit, copies  of  the  said  book,  and  contrary  to  the  said 

ite  in  such  case  made  and  provided  by  means  whereof  the  said  plaintiff 


r)  See  a  form  on  the  8  Anne,  c.  19.  in 
editions  of  this  work.     See  the  statutes 
I  Anne,  c  19,  s.  1;  41  Geo.  8.  c.  107  and  the 
f€ko.  8,  c.  156,  (which  extends  the  copy- 
W  to  twenty-eight  yean,  and  during  the 
r«f  the  aQthor,  and  gives  a  special  action  on 
leaee  and  doable  costs,)  1  Chit  Col.  Stat 
\f  188,  and  notes.    As  to  the  law  of  copy- 
&c.  see  €k)daon  on  Patents;  2  Chit 
Iaw,  240y  &e.    An  action  ]ies  at  corn- 
law,  7  T.  R.   627;  1   Campb.   97,  n.  a. 
^•ctbn  ties  to  recoTer  damages  for  printing 
new  corrections  and  editions  to  an  old 
y\  East,  859.     An  action  does  not  lie 
infringing  the  copyright  of  an  immoral 
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publication,  5  B.  C.  178;  2^.  &  P.  168.  See 
other  declarations,  7  T.  R.  620;  2  Bla.  Com. 
407;  2  Wood.  Vin.  Lee.  892  to  896;  8  Wentw. 
Index,  xxxii.  Lil.  67;  7  T.  R.  620;  1  Campb. 
94;  2  Campb.  27;  1  East,  858;  4  Burr.  2305; 
19  MS.  Mr.  J.  Aflhhurst's  Paper  Books,  821. 
To  enable  an  assign^  to. sue,  the  assignment 
must  hare  been  in  writiioig,  4  Campb.  8.  8 
M..&S.  7;2B.  &  C.  861. 

{k)    If  the  plaintiff  was  not  the  author, 
omit  the  words  "  author  and." 

(i)    This  allegation    is  inmiaterisl,  see  1 
Campb.  98. 

(Jk)  The  declarations  do  not  usually  negatiTS 
a  written  license,  7  T.  R.  620. 
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iifFBiifG-   hath  been  greatly  injured,  and  hath  been  hindered  and  prevented  fix>mfiel]iiy 

'  wg™^"  divers,  to  wit, copies  of  his  said  book,  and  his  said  copyright  therein- 

hath  been  and  is  greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue)  afard^' 
g^^^^       said. — And  whereas  also  the*said  plaintiff  so  being  the  [author  and]  propm| 
oount,  for    tor  of  the  copyright  of  and  in  the  said  first-mentioned  book  as  aforesaid,  jc| 
ezposing  to  the  said  defendant  well  knowing  the  premises,  but  contriving,  and  wrongfollt' 
cS*^"      and  injuriously  intending  to  injure  the  said  plaintiff,  and  to  deprive  the  sa^; 
plaintiff  of  the  profits,  emoluments,  and  advantages  which  he  misht  and  oth«. 
erwise  would  have  derived  and  acquired  from  his  eaid  book,  and  also  to  dft^ 
prive  him  of  the  benefit  of  his  said  copyright  therein ;  heretofore,  and  after 
the  passing  of  the  said  Statute,  to  wit,  on  the  day  and  year  aforesaid,  djid  <n 
the  said  other  days  and  times,  to  wit,  at,  &c.  (venue)  aforesaid,  wrongfully  I 
and  injuriously,  and  without  the  consent  of  the  said  plaintiff,  or  other  propri- 
etor of  the  copyright  of  and  in  the  said  book,  first  had  and  obtained  in  writing 

sold  divers,  to  wit, copies  of  the  said  book,  which  said  last-mentioiMi 

copies  had  before  that  time  been  wrongfully  and  injuriously,  and  without  tbi 
consent  of  the  said  plaintiff  or  other  proprietor  of  the. copyright  of  and  in  m 
said  book,  first  had  and  obtained  in  writing,  printed  and  reprinted,  and  wfai " 
the  said  defendant  at  the  times  aforesaid,  well  knew,  and  contrary  to  the  foi 
of  the  Statute  in  such  case  made  and  provided,  and  thereby  the  said  plainti 
hath  been  greatly  injured  and  damnified;  and  thereby  the  said  plaintiff  1 

been  hindered  and  prevented  from  selling  divers,  to  wit, copies  of 

said  book,  and  his  copyright  therein  hath  beeni  greatly  injured  and  damnifii 
to  wit,  at,  ko.  (venue)  aforesaid.  ^ 


Otaer 
counts. 


[Add  other  counts^  as  the  case  may  suggest,  which  may  be  a  third 
like  the  second,  omitting  the  word  sold,  ajid  saying  "  published ;"  a/c 
coufit  like  the  second,  omitting  the  word  sold  and  saying,  ^^  exposed 
sale;"  a  fifth  count  like  the  second,  omitting  the  word  sold  and 
''  caused  to  be  sold  ;'.'  a  sij:th  count  like  the  second,  omitting  ihetoord 
and  saying,  "caused  to  be  published;"  a  seventh  cotmt  like  the 
omitting  the  word  sold,  and  sayitig  "caused  to  be  exposed  to  sale;" 
eighth  count  like  the  second,  omitting  the  word  sold,  a?id  saying,  "  had  in 
possession  for  sale ;"  add  also  counts  similar  to  these,  omittifig  the 
ment  of  plaintiff  ^s  being  the  author,  and  only  stating  him  to  be  the 
prietor.     But  the  case  may  not  require  all  these  counts,  and  the  Pi 
should  select  only  those  most  applicable.'] 

On  64  For  that  whereas  the  said  plaintiffs  before  and  at  the  time  of  the  comi 

1^  fo  ^  .  ^^'^S  *^®  grievances  hereinafter  mentioned,  were  the  proprietors  of  the 
fringing  '  T\^t  of  and  in  a  certain  book,  being  a  musical  composition,  called  "  Vi 
the  copy-    Henri  Quatre,  the  celebrated  National  French  Air,  with  an  introduction 
m^^W*    eight  variations  for  the  Piano-forte,"  first  printed  and  published  within 
oomposi-     ^^^  years  last  past,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
tion  {I),      the  defendant  well  knowing  the  premises,  but  contriving,  and  *frauduli 
[  *762  J  intending  to  injure  and  aggrieve  the  said  plaintiffi  in  this  behalf,  herelol 
and  after  the  passing  of  a  certain  act  of  parliament  made  and  passed  in 
54th  year  of  the  reign  of  his  late  Majesty  King  Greorge  the  Third,  intil 
"  An  Act"  &c.  [here  set  forth  the  title  of  the  act,  which  see,  ante^  763 
• 

(/)  This  was  the  form  adopted  In  2  B.  &  C.  861;  4  U  &  R.  698,  a  C;  Me  tibat 
See  also  1  B.  &  A.  298. 
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M  wit,  on  the  26th  day  of  January,  A.  D.  1822,  and  on  divers  other  days  w«w<»- 
pd  times  between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said  '  uqhib. 
|liinti£  against  the  said  defendant,  to  wit;  at  Westminster  aforesaid,  in  the 
aoontj  aforesaid,  knowingly,  and  wrongfiiUy,  and  injuriously  and  without  the 
ionBeDt  of  the  said  plaintifik,  so  being  the  proprietors  of  such  copyright  as 
Wesaid,  of  and  in  such  book*  first  had  and  obtained  in  writing,  printed  and 
Msed  to  be  printed  divers,  to  wit,  2000  copies  of  the  said  book  of  the  said 
^aintil&,  by  means  whereof  the  said  plaintiib  have  been  and  are  greatly  in- 
gnred,  aggrieved,  and  damnified,  to  wit,  at  Westminster,  aforesaid  in  the 
county  aforesaid. 

[Commencement  as  ante,  596] — For  that  whereas  the  said  plaintiff  after  For  m 
die  24th  day  of  June,  in  the  year  of  our  Lord  1777,  mentioned  in  acer-  Jjj*«™* 
kin  act  of  parliament  made  and  passed  in  the  17th  year  of  the  reign  of  our  rightof'a 
!]Rd  the  late  Eang  George  the  Fourth,  to  wit,  on,  &c,  and  before  was,  and  print  (m). 
ioiii  thence  hitherto  hath  been,  and  still  is,  the  proprietor  of  certain  prints, 
lAich  had  been  heretofore  etched  in  Great  Britain,  that  is  to  say,  of  a  certain 

|rint,  intituled ,  and  of  a  certain  other  print,  intituled ,  and  of  a 

mtain  other  print,  intituled .     And  the  said  plaintiff,  during  all  the 

fime  aforesaid  had,,  and  was  lawfully  entitled  to  and  still  Ji'ath,  and  is  law- 
|U]y  entitled  to  the  sole  right  and  liberty  of  printing  and  reprinting  the 
aid  prints,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  defendant,  well 
loiowing  the  premises,  but  disregarding. the  Statute  in  such  case  made  and 
povided,  and  contriving,  anok  wrongfully  and  unjustly  intending  to  injure 
said  plaintiff,  so  being  the  proprietor  of  the  said  prints  as  aforesaid,  after 
said  24th  *day  of  June,  A.  D.  1777,  aforesaid,  and  whilst  the  said  plain-  \  *764  ] 
was  such  proprietor  of  *the  said  prints  as  aforesaid,  to  wit,  on  the  day 


jfoblish,  and  cause  and  procure  to  be  published,  divers,  to  wit, copies 

itf  each  of  the  said  prints,  whereof  the  said  plaintiff  so  was  the  proprietor  as 
;  tferesaid,  without  the  consent  of  the  said  plaintiff,  and  against  his  will.  By 
Ltteana  of  the  committing  of  which  said  last-mentioned  grievances  the  said 
l|luntiff  hath  been  and  is  greatly  injured  in  his  said  property,  in  the  said 
'pints,  and  hath  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
I  lie  would  otherwise  have  derived  and  acquired  bv  the  printing  and  selling  of 
Aesaid  pcints,  to  wit,  at,  &c.  {venue)  aforesaid. 

• 
And  whereas  also  whilst  the  daid  plaintiff  was  the  proprietor  of  the  said  Seooad 
nnts  as  aforesaid ;  the  said  defendant  well  knowing  the  premises,  but  con-  count 
iving,  and  wrongfully  and  injuriously  intending  to  injure  the  said  plaintiff, 
being  the  proprietor  of  the  said  prints. — [Same  as  the  above  count  from 
asterisk  to  the  end,  but  stating  only  that  the  defendant  '^  exposed  to 
5,  &c."] 

.  («)  See  the  statotee  S  Geo.  2.  o.  18.  ■.  1.  which  giree  damages  and  double  oosts.     Am 

tQco.  8. 0.48;  Geo.  8. 0.67 ;1  Chit  Col.  Stat  192  to  the  declaration,  see  6  T.  R.  41.     See  1 

M  notes,  observed  upon  in  6  T.  R.  41;  7  T.R.  Campb.  94;  2Id.  25.    11  East,  244.    See  a   • 

JJ&.    8  Wila.  60;  4  Binff.  284;  2  Bla.  Com.  ibrm  of  pirating  a  book,  8  Campb.  111.    For 

W;  2  Woodd.    Yin.  Leo    892  to  896.    The  law,  see  Godson  on  Patents;  2  Chit   Com. 

^■igiMo  of  a  print  may  sue  on  t]Le  last  statute.  Law.  262;  6  B.  ft  A.  787. 
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iKfBivo-       [CommencemefU  as  ante,  596.] — For  that  whereas  the  said  A.  B.  (ikm] 

PAiurn.  P^^^^^)  ^fore  and  at  the  time  of  making  the  letters  patent,  and  of  1h»i 

For  the  in.  committing  of  the  grievances  by  the  said  defendant  as  hereinafter  mentionei|., 

ft-ingement  was  the  true  and  first  inventor  of  a  certain [describing  the  invewti&m 

of  a  patent,  concisely  as  in  the  patent ,]  to  wit,  at,  ftc.  {venv£)  and  thereupon  our  aaii; 
ancH^***  lord  the  king,  heretofore,  to  wit,  on,  &e.  at,  &c.  (venue)  aforesaid,  by  Mi 
8ignee(n),  letters  patent  "^bearing  date  at  Westminster,  the  day  and  year  albresaidi^ 
[  ^765  ]  under  the  great  seal  of  England,  [or,  '^  the  United  Kingdom  of  Great  Brit*' 
ain  and  Ireland,"  according  to  the  fact,]  (and  which  said  letters  patent  tk^ 
said  plaintiffs  now  bring  here  into  court  (o),)  reciting  that,  &c  [Here 
forth  the  recital,  the  grant  of  the  patent,  and  the  condition  as  to  enr  ' 
a  specification,  and  those  clauses  which  prohibit  others  from  exercising  iij  I 
if  the  recital  be  long  it  should  be  omitted.] — As  by  the  said  letters  patent  : 
reference  being  thereunto  had,  will;  amongst  other  things,  more  iully  aai  | 
at  large  appear.     [Here  set  forth  the  performance  of  the  conditions  in  tiB  \ 
£iiTolment  patent,  which  may  be  thus,  mutatis  mutandis :] — And  tiie   said  plaintiA  I 
cm<»tiOTr  f*^rther  say,  that  the  said  A.  B.  (the  patentee)  did  afterwards,  to  wit|  | 
{p),  on,  &c.  at,  &c.  {venue)  aforesaid,  in  pursuance  of  the  said  proviso,  and  of^ 

the  said  letters  patent,  by  an  instrument  in  writing  under  his  hand  and  eeaL 
particularly  d^escribed  and  ascertained  the  nature  of  his  said  invention,  aoi 
in  what  manner  the  same  was  to  be  and  might  be  performed,  and  did  after- 
wards, and  within  one  calendar  month  next  and  immediately  after  the  date 
of  the  said  letters  patent,  to  wit,  on,  kc,  cause  the  said  instrument  in  writr 
ing  to  be  enrolled  in  his  said  Majesty's  High  Court  of  Chancery,  at  Weefc* 
minster,  in  the  county  of  Middlesex ;  as  by  the  record  of  the  said  instrameol 
in  writing  now  remaining  of  record  in  the  said  High  Court  of  Cbanoeij, 
ABsign-      more  fully  appears  {q). — And  the  said  plaintifl&  fur^er  say,  that  the  sw; 
aTb  of  a  •^-  ^'  C^^  patentee)  afterwards,  and  before  the  ooflamitting  of  the  aeverai 
moiety  of    grievances  hereinafter  inentioned,  to  wit,  on,  &c.  at,  kc.  {venue)  aforesai^ 
his  inter-    by  a  certain  indenture,  then  and  there  made^  between  the  said  A.  B.  of  ths 
e«t  to  C.  D.  ^^Q  pj^^  j^j  ^g  gj^jj  Q  J)  q£  jJj^  other  part,  which  said  indenture,  seM 

with  the  seals  of  the  said  A.  B.  and  C.  D.  respectively,  they  the  said  phiiH  | 
ti&  now  bring  here  into  court,  the  date  whereof  is  the  day  and  yearkBlj 
aforesaid,  for  &e  considerations  therein  mentioned,  did  amongst  other  thing!) : 
assign,  transfer,  and  set  over  unto  the  said  C.  D.  one  moiety  of,  &c. — [Stats 
the  words  of  the  assignment.]     As  by  the  said  indenture,  reference  being 
[  ^766  ]  thereunto  had,  will,  amongst  other  things,  more  ftilly  and  at  ^large  appetr. 
And  the  said  plaintiflb  further  say,  that  the  said  A.  B.  (the  peUentee)  M, 
always,  from  the  time  of  making  of  the  said  letters  patent  as  aforesaid,  until, 
the  making  of.  the  said  indenture,  by  himself,  his  deputies,  servants,  and 
agents  in  that  behalf,  make,  use,  exereise,  and  vend  his  said  invention,  toirit| 
at,  &c.  {venue)  aforesaid,  [and  that  they  the  said  plaintiffs  have  alini}% 
from  the  time  of  making  the  said  indenture  hitherto,  by  themselves,  tiieir 
deputies,  servants,  agents,  made,  used,  exercised,  and  vended  the  said  inv^  \ 

(n)  These  parties  may  join  where  the  pa-  Law,  192  to  212.    What  aasignment  raden 

tentee  has  not  assigned  all  his  interest,  2  the  patent  void,  see  6  B.  &  C.  169. 
Wils.  428;  2  Sannd.  116,  116  a.    Ante,  vol.  (o)  As  to  the  profert,  see  1  T.  R  149;  I 

i  16,  76.    As  to  the  law  relating  to  patents,  Sannd.  9  b.  note  1. 

see  21   Jae.  1.  e.  8;  1  Chit.   Col.   Stat  197;  ( p)  What  is  a  suffidmt  specification,  sie U 

Bnl.  Ni  Pri.  7th  edit.  75.  Com.  Dig.  Patent;  East,  101;  9  Chit  Com.  Law,  19S  to  206,iai 

8  T.  R.  95^  1  T.  B.  602.  2  Hen.  Bla.  463;  8  oases  there  ooUeoted,  10  B.  &  C.  22. 
Went  481,  and  Id.  Index,  zzzii.     Qodson  on         (q)    Qtuare  this  allegatioii,   see  8  Wcit 

Patents.     PaTies  on  Patents.     2  Chit  Com.  480. 


FOR  TORTS  TO  PBRSONAL  PROPERTY. 


766 


lion,  to  their  great  advantage  and  profit,  to  wit,  at,  &c.  (venue)  afore-   »»B"a- 
ind  (r).]     Yot  the  said  defendant,  well  knowing  the  premises,  but  oontriv-   p^^^^^ 
kg.  and  wrongfully  and  injuriously  intending  to  injure  the  said  plaintifb, 
iBf  to  deprive  them  of  the  profits,  benefits,  4Uid  advantages  which  they 
ittig^t,  and  otherwise  would  have  derived  and  acquired  firom  the  making, 
laing,  exercising,  and  vending  of  the  said  invention,  afier  the  making  of  the 
sud  letters  patent  and  of  the  said  indenture,  and  within  the  said  term  of 
jears  in  the  said  letters  patent  mentioned,  to  wit,  on,  &;c.  and  on  divers  other 
mp  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if 
iforighicU  or  in  C.  P.  say,  ^'  the  day  of  the  commencement  of  this  suit,"] 
•ad  within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
tdled  England,  to  wit,  at,  &o.  {venue)  aforesaid,  unlawfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff,  or 

jpither  of  them,  made  and  sold  divers,  to  wit, in  imitation  of  the  said 

Invention  of  the  said  A.  B.  {the  patentee)  as  aforesaid,  [in  breach  of  the 
Aid  letters  patent,  and  against  the  privilege  so  granted  to  the  said.  A.  B. 
(Mf  paipniee)  and  his  assigns  as  aforesaid,  whereby  the  said  plainti&  have 
-leen  and  are  greatly  injured  and  deprived  of  a  great  part  of  the  profits  and 
idvantages  which  they  might  and  otherwise  would  have  derived  and  acquired 
jbomdie  said  invention,  to  wit.  at,  &c.  {venue)  aforesaid  («).] 

And  the  said  plaintiff  further  say,  that  the  said  [A.  B.  so  being  such  in-  Second 
fentor,  and  the  said  letters  patent  having  been  so  made  as  aforesaid,  and  the  ^^^>  ^' 
mA  instrument  in  writing  having  been  so  made  and  enrolled  as  aforesaid,  and  imita^ns 
I  fte  said  indenture  having  been  so  made  as  aforesaid,  and  the  said  invention  of  the  in- 
laving  been   so  made,  used,  exercised,  and  vended  by  iJie  said  plaintiffs  as  ^^i^tkm. 
ribresaid,  the  said  {t)  defendant  well  knowing  the   premises,  but  further 
ttntriving  and  intending  as  aforesaid,  after  the  making  of  the  said  letters 

Ctent  and  of  the  said  indenture  and  within  the  said  £erm  of  years  in  the  said 
ters  patent  mentioned,  to  wit,  on  the  day  and  year  last  al<»resaid,  and  on 
divers  other  days  and  times  between  that  <uty  and  the  day  of  exhibiting  this 
Ml,  in  England  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  unlawfully  and 
unjustly,  and  without  the  leave  or  license,  and  against  the  will  of  the  said 
plainti^,  viade  divers,  to  wit, *on  the  said  improved  plan,  and  in  im- 
itation of  the  said  invention  of  the  said  A.  B.  in  br^ich  of  the  said  letters 
fatcnt,  and  against  the  privilege  so  granted  to  the  said  A.  B.  and  his  as- 
ti^  as  aforesaid.     Whereby  we  said  plaintifi  have  been  and  are  greatly 
i  injured,  and  have  lost  and  been  deprived  of  divers  great  gains  and  profits 
i  liich  they  might,  and  otherwise  would  have  derived  and  acquired  from  the 
;  ttid  invention,  to  wit,  at,  &c.  {venue)  aforesaid. 

The  other  counts  vary  from  the  second  only  in  the  insertion  ofthefol*  Other 
hvDxng  words,  instead  of  the  words  in  italics:  Third  count,  "  used  and  put  ^'*""^*"  t*)* 


(r)  This  allegation  between  the  brackets  is 
\  iBBietiraes  omitted. 

I  («)  Sometinies,  instead  of  the  averment 
I  Hxthin  the  bra'^kets,  the  ibrm  runs  thus: 
[*  **and  thereby  hindered  and  prevented  the  said 
\  Ji-  S.  in  the  sole  use,  exercise,  and  enjoyment 
\  Smtofjo  wUy  at,  Src.  aforesaid.^'* 
\  (t)  The  second  and  subsequent  counts  gen- 
;  CTftlly  commence  as  aboYC,  with  this  summary 
tf  the  allegation  in  the  fint  count  as  between 
Am  brackets,  but  the  statement  may  be  omitted. 


(«)  In  a  declaration  settled  by  a  very  emi- 
nent Pleader,  the  second  count  was  similar  to 
the  above  as  &r  as  the  asterisk,  except  that  it 
omitted  the  words  in  that  count  within  the 
brackets.  At  the  asterisk  was  inserted  as  fol- 
lows :  **  with  certain  improvements  on  th€ 
constriAction  thererf  respectively,  which  were 
then  and  there  intended  to  imitate  and  resem- 
ble, and  did  imitate  and  resemble,  the  said 
improvements  so  invented  by  the  said  A.  B, 
as  aforesaid,  whereby,  ^e,**    Conclunon  as  in 
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J^fnino-   in  practice." — Fourth  catint,  "  did  counterfeit  the  said  invention,  and  dxl 
PAwiB.    ^^  ^^  P^^  ^  practice." — Fiflh  count,  '^  did  imitate  the  said  invention,  adL : 


did  use  and  put  in  practice." — Sixth  count ,  "  did  imitate  in  part  the  said  i 
[  *767  ]  vention,  and  did  use  and  put  in  practice." — *Some  of  these  counts  may  fe 
omitted  or  others  insert^,  cuxording  to  the  facts  of  each  particular  case. 


FEOPKRTT       [Commencement  as  ante,  596.1 — For  that  whereas  the  said. plaintiff  be- 
"»"r^  fore  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  men-  , 
For  an  in-  ^ioned,  iras  the  owner  and  proprietor  of  divers  goods  and  chattels,  to  wit,  &e.  i 
juiy  to        [here  specify  them  according  to  the  exact  description,  or  as  in  troverl  of  i 
plaintiff's    great  value,  to  wit,  of  the  value  of  £-^  and.  which  said  goods  and  chattels  hsi  i 
ary  inter-    ^^^  ^^'^  were,  before  then,  let  to  hire  to  one  E.  F.  for  a  certain  time  then  to  | 
eat  in         come  and  unexpired,  and  the  same  were  then  in  the  possession  of  the  s^d  R' 
^^^      F.  under  and  by  virtue  of  the  said  letting,  to  wit,  at,  &c.  {venue).    Yet  tba 
^^^^^^^t  said  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
{w).  unjustly  intending  to  injure,  prejudice  and  aggrieve  the  said  plaintiff  in  hit, 

reversionary  interest  and  property  in  the  said  goods  and  chattels,  and  to  d»^ 
prive  him  of  the  benefit  and  advantage  thereof,  whilst  the  said  plaintiff  so  wh^'  '< 
the  owner  and  proprietor  of  the  said  goods  and  chattels,  and  whikt  the  same 
were  so  let  to  and  in  the  possession  of  the  said  E.  F.  as  aforesaid,  to  wit,  <ml 
Ac.  at,  &c.  {venue)  aforesaid,  wrongfully  and  unjustly  broke,  damaged  aoa  i 
spoiled  the  said  goods  and  chattels,  [or,  ''seized  and  took  the  said  goods  anl' 
chattels  pf  the  said  plaintiff,  from  and  out  of  the  possession  of  the  said  E.  F. 
and  converted  and  absolutely  sold  and  disposed  thereof  to  his  own  use,"  ae- 
[  '*^768  ]  cording  to  the  *fact,]     And  thereby  the  said  plaintiff  hath  been  and  is  grea^' 
ly  injured,  prejudiced,  and  a^ieved  in  his  reversionary  estate  and  interest  of- 
and  in  the  said  goods  and  ^ttels,  to  wit,  at,  kc.  aforesaid. — [Aeld  a  count 
as  in  trover,  and  conclude  as  ante,  596.] 

i 


TO  HOVMB 
OB  LAND  IH 
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m.  FOR  TORTS  TO  REAL  PROPERTY  CORPOREAL. 

i 

See  the  form  of  declaration  for  different  nuisances  to  houses  in  posses- 


the  aiboTe  seoond  ooont  The  third  oonnt 
stated,  that  the  defendant  *<  did  counterfeit 
and  resemble/*  The  fourth  count,  "with 
part  of,  4-c."  The  fifth  count,  *<  did  imitaU 
in  part,  and  did  make  a  certain  addition  to 
the  taid  invei\tion,  whereby  to  pretend  himtelf 
the  inventor  or  devitor  thereof  ,  and  did  then 
and  there  put  in  practice  the  aaid  imitation, 
in  part,  with  such  additione  a$  ttforeeaid, 
whereby,  Src**' 

(w)  The  general  property  In  goods  draws 
to  it  a  possession  in  law  suflicient  to  enable 
the  owner  to  maintain  trespass  or  troyer, 
unless  the  right  of  possession  be  in  a  third 
person,  at  the  tune  of  the  injury  complained 
of;  2  Saund.  47,  n.  But  if  the  right  of 
possession  be  in  such  third  persons,  the  gene- 
ral owner,  whose  reTersionaiy  interest  has 


been  pnjudiced,  oannot  sopport  tnepum  a 
troTcr,  but  must  declare  mciaiJy ;  4  T.  K  489| , 
7  Id.  9;  By.  &  M.  C.  N.  P.  9d.    Howerer,  k  , 
the  case  of  trees  out  down  and  taken  away  1^' 
a  stranger,  pending  a  lease,  as  the  interest  sf' 
the  lessee  remains  no  longer  than  whilst  At  { 
trees  are  growing  upon-the  premises,  the ]an4»  ^ 
lord  may  support  trespass  or  trover,  7  TL  H 
18;  Tin.   Ab.  Trespaas,  a  pL   10;  4  Lea,  ', 
162;  1  Saund.  822,  note  6;  4  B.  &  C  46$t*. 
Ante,  roL  i.  206.     Quare  if  the  stateoMBllJ 
"  that  defendant  absolutely  sold,"   Aown  «  J 
sufficient  cause  of  action,  in  as  mneh  as  tti 
sale  could  only  paae  the  tenant's  interest  fl^ 
the  goods,  and  not  affect  the   rexersioBaiy 


interest,    8  B.    ft   A. 
77,  n. 


471.  478,   and  pos^ 
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IKMi,  8  Weniw.  Index,  62.-8  Ld.  Ray  in:  259.— IJl.  Ent.  81,  82.— to  hotob 
^MoL  Ent.  148,  146.— 2  Rich.  C.  P.  UO.—Morg.  880,  888.     Thefol^  ^«io^ 
mmg  forms  are  those  most  frequently  called  into  use.     Sec  a  form  ofdec' 
itratian  for  erecting  a  smithes  shop,  1  Lutw.  69 ;  for  undermining  a 
kmse,  2  Hen.  Bla.  276. — 2  Sound  397 ;  for  obstructing  an  entrance  to  a 
kouse,  4  T.  R.  .794.     ^4*  to  the  law,  see  Com.  Dig.  Action  on  the  Case  for 
a  nuisance. — 8  Bla.  Com.  208  to  809,  and  the  notes  there,  by  Chitty.     In 
a  bUe  case,  an  action  on  the  case  was  brought  by  a  reversioner  of  a  house 
w  Ckeapside,  London,  against  the  (fwher  of  an  adjoining  house  for  pull- 
ing  it  down,  tcithout  shoring  up  the  plaintiff^ s  house,  in  consequetice 
wkereof  it  wets  impaired,  and  in  part  fell  down :  it  was  held,  first  that 
upon  this  deckiratio^  the  plaintiff  could  not  recover,  on  the  ground  of  the 
dtfendant^s  not  having  given  notice  that  he  was  about  to  pull  down  his 
kme,  that  not  being  alleged  as  a  cause  of  the  injury  ;  secondly,  that  as 
ie  plaintiff  had  not  alleged  or  proved  any  right  to  have  his  house  sup^ 
fftrtedby  the  defendant's,  he  was  bound  to  protect  himself  by  shoring,  and 
muddnot  complain  that  the  defendant  had  neglected  to  do  it,  9  B.  ^  C. 
1^.    In  declarations  of  this  nature,  the  immediate  cause  of  the  injury 
Wmst  be  stated  ;  and  under  an  averment  of  the  remote  cause,  and  an  alle^ 
0tion  that  by  means  of  the  premises,  the  noximis  matter  annoyed  the 
fUniiff^s  house,  it  is  not  competent  to  give  evidence  of  the  intermediate 
tOMses.     Thus  a  declaration  stated  that  defendant  wrongfully  placed  and 
mUinued  a  heap  of  earth,  whereby  the  refuse  water  was  prevented  from 
Jkunng  away  doum  a  ditch  at  the  bajck  of  his  house.     The  evidence  was^ 
tuU  the  heap  u>as  not  originally  placed  so  as  to  obstruct  the  water,  but  that 
h  process  of  time  earth  from  the  heap  was  trodden  doum,  and  fell  into  the 
Sieh  and  obstructed  it,  and  this  variance  was  held  fatal,  5   Taunt.  584. 
But  in  case  for  negligently  pulling  down  a  wall  adjoining'  a  wall  of  the 
^phintiff^s  ceUar,  whereby  the  roof  of  the  latter  fell  in^  and  a  quantity  of 
•me  was  destroyed,  and  it  appearing  that  tfie  proximate  cause  of  the 
damage  was  the  phcing'a  quantity  of  bricks  (in  taking  doum  the  wail)  on 
Ae  roof  of  the  cellar,  it  was  held  no  variance,  1  Dow.  ^  Ry.  C.  N.  P.  85, 
^—3  Stark.  162,  ^S.  C.  ;  and  see  1  D.  ^  R.  497,  and  other  cases  as  to  de- 
scribing  injuries  to  water-courses,  post,  788. 

For  ob- 

[Commencement  as  ante,  596.     The  venue  is  local,  ante,  vol.  i.  298.] — ^™^^ 

I  {*)  Formerlj  it  was  held,  that  a  party  the  window  has  been  proTed  to  haye  been  in  ^^ows 
jMdnot  maintain  an  action  for  a  naiaance  existence  upwards  of  twenty  years,  and  its  (')* 
to  sa  andent  light,  nnkes  he  had  gained  a  origin  cannot  be  traoed,  the  porohaser  from 
'^  * '  to  the  window  by  presoription,  1  Leon,  the  owner  in  feecannot  disturb  it,  though  no 
Cn>.  £L  IIB.  But  the  modem  doctrine  evidence  that  the  latter  acquiesced  in  the  win- 
that  upon  proof  of  an  adTerse  eojoyment  dow  can  be  adduced,  2  B.  &  C.  686;  4  D.  & 
hght  for  twenty  years  or  upwards,  unez-  B.  284,  8.  G.  If  the  owner  of  land  build  a 
d,  a  jury  may  be  directed  to  presume  a  house  in  part,  and  afterwards  sell  the  house  to 
by  grant  or  otherwise,  2  Saund  175  a. ;  one  person,  and  the  rest  of  the  land  to  another, 
Bfl|».  148;  but  if  the  window  was  open  the  vendee  of  the  house  may  maintain  an 
the  seisin  of  a  mere  tenant  for  life,  or  action  against  the  vendee  of  the  land  for  ob- 
ivaaoy  for  ^ears,  and  the  owner  in  fee  did  struoti^g  his  li^t,  though  the  house  was  not 
"*  aoquieaoe  m,  or  know  the  use  of  the  Ught,  an  ancient  one,  because  the  law  will  not  sufier 
vould  not  be  bouiid,  11  East,  872;  8  the  vendor,  or  any  person  claiming  under  him, 
444.  4  Id.  616.  And  where  the  ad-  to'  derogate  from  1^  own  g^nt,  and  conse- 
land  was  glebe  land,  in  the  possession  -  quently  less  than  twenty  years'  use  of  the  light 
4  rector,  tenant  for  life,  it  was  held  that  suffices,  1  Lev.  122;  1  Ventr.  287;  1  Price, 
nt  could  be  no  presumption  of  a  grant,  so  27;  B.  M.  24.  1  M.  &  M.  400;  2  Saund.  114, 
M  to  preclude  a  ptfrchaser  thereof  under  65  n.  4.  Where  A.  the  owner  of  two  adjoining 
flco.  9.  c.  147,  from  building  and  obetmcting  houses,  granted  a  lease  of  one  of  them  to  B. 
to  ancient  light  j  4  B.  &  A.  679,    But  where  and  afterwards  leated  tho  otb*-  tft  0.  there  \ 
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TO  Housn  -pw  that  whereas  the  said  pkintiff.  before  ♦and  at  the  time  of  the  oominittiiig 

posHasiox.  ^'  ^^  grievance  hereinafter  next  mentioned,  was  and  from  thence  hitherte 

bath  been,  and  still  is,  Ia^vlHj  possessed  (y)  of  a  certain  messuage  or  dwell* 

ing-house,  with  the  appurtenances,  situate  and  being  in  the  parish  of m 

the  county  of (;?),  in  which  said  messuage  or  dwelling-house,  during 

all  the  time  aforesaid,  there  were  and  still  of  right  ought  to  be  (a),  divers,  t» 

wit, [ancient  (6)]  windows,  through  which  the  light  and  air,  during  aU 

the  time  aforesaid,  ought  to  have  entered,  and  still  ought  to  enter  into  the 
said  messuage  or  dwelling-house,  for  Ibe  convenient  and  wholsome  use,  occu- 
pation, and  enjoyment  thereof.  Yet  the  said  defendant,  well  knowing  the 
|»«mi8es,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  plaintiff,  and  to  deprive  him  of  the  use,  benent,  and  enjoyment  of  the 
said  windows,  and  to  annoy  and  incommode  him  in  the  use,  possession,  and 
enjoyment  of  the  said  messuage  or  dwelling-house,  with  the  appurtenancefl^ 
heretofore,  to  wit,  on,  &o.  (c)  wrongfully  and  injuriously  *[Aere  state  ths 
means  of  obstruction  which  may  he  thus,  mutatis  mutandis]  erected  and 
raised,  and  caused  and  procured  to  be  erected  and  raised,  a  certain  wall  and 


then  existing  in  it  eertain  windows,  and  B. 
afterwards  accepted  a  new  lease  of  his  house 
fh>m  A.  it  was  held  that  B.  could  not  alter  his 
tenement  so  as  to  obstruct  windows  existing  in 
C.'s  house  at  the  time  of  C.'s  lease  from  A. 
though  the  windows  were  not  twenty  years  old 
at  the  time  of  the  alteration,  1  M.  &  M.  896. 
.  But  if  an  ancient  window  has  been  complete- 
ly blocked  up  aboTe  twenty  years,  it  loses  its 
privilege,  3  Campb.  614.    And  even  the  pre- 
sumption of  right  from  twenty  years*  undis- 
turbed* enjoyment,  is  excluded,  by  the  custom 
of  London,  which  entitles    every  eitazen  to 
build  upon  an  ancient  foundation  as  high  as 
he  pleases,  Com.  Rep.  273;   2  Swanst.  833. 
But  the  circumstances  of  a  window  being  built 
oontrary  to  the.  Building  Act,  affordbi  no  de- 
^se  to  an  action  for  ob^ructing  it,  1  Marsh. 
140.    And  if  an  ancient  window  be  raised  and 
enlarged,   the  owner  of  the  adjoining  land 
oannot  legally  obstruct  the  passage  of  light  and 
air  to  any  part  qf  the  space  oooupied  by  the 
ancient  window,  8  Campb.  80.    Total  depriva- 
tion of  Ught  is  not  necessary  to  sustain  this 
action,  and  if  the  party  cannot  enjoy  the  light 
in  so  free  and  ample  a  manner  as  he  did 
before,  he  may  sustain  the  action,  but  there 
should  be  some  sensible  diminution  of  Bght  or 
air,  4  Esp.  Rep.  69;  2C.  A  P.  466;  Chilton  ». 
Sir  T.  Plummcr,  m  the  King's  Bench,  A.  D. 
1822.     The  building  a  wall  which  merely  ob- 
structs the  prospect,  is  not  actionable,  9  P«p. 
68.  b. ;  1  Mod.  66.     Nor  is  the  opening  the 
window  and  destroying  the  privacy  of  the  ad- 
joining property,  but  such  new  window  may 
be  immediately  obstructed,  to  prevent  a  right 
to  its  being  acquired  by  twenty  years'  use,  3 
Campb.  82. 

The  -person  in  actual  possession,  whether 
lawfully  or  not,  may  support  this  action 
against  a  wrong-doer,  1  East,  244;  1  Show. 
•7,  n  a.;  Cro.  Car.  826.  A  landlord  may 
also  sue  for  an  iiyury  during  the  tenancy. 
Com.  Dig.  Action  on  Case  for  Kuisance,  B.; 


but  the  form  of  the  declaration  will  in  such 
case  be  different,  see  the  forms,  post,  777,  ani 
8  Went.  648.  A  reversioner  may  sue,  see  4 
Burr.  2141.  8  C.  &  P.  817;  find  see  « 
form  at  the  suit  of  a  reversioner,  8  Wentw.  94&' 

The  action  may  be  either  against  the  paiiy 
who  made  or  continued  the  nuisance^  Coo. 
Dig.  Action  for  Nuisance,  B.  1  B.  &  P.  40i» 
and  generally  against  the  occupier  -of  the  ad> 
joining  premises,  4  T.  R.  818;  2  Hen.  Bla.  869} 
or  an  agent,  6  Moore,  47;  Ante,  toL  i  9§w 
Or  it  may  be  against  the  Ijessor  for  a  nuisusi 
erected  by  him,  and  continued  fay  his  tenaaly 
2  Salk.  460;  12  Mod.  636. 

(y)  Possession  in  fiict  is  sufScient,  1  East* 
244.  4  T.  R.  719;  1  Show.  7,  note  a;  and 
the  term  "lawAil"  is  unneoessaxy,  6  Easl» 
276;  and  it  is  improper  to  declare  on  a  ttdUL 
in  fee,  or  otherwise  to  state  the  plaintiff's  txtk, 
2  Saund.  118  a,  n.  1;  Com.  IMg.  F\mL  C  89, 
and  ante,  voL  i  202,  414.  If  a  titis  bt 
stated,  and  it  appear  to  be  insoflBdent,  th0 
deckration  will  be  demurrable,  2  Lord  Bayiik 
1228;  Salk.  866;  and  if  not  demmred  to,  it 
must  be  proved  as  stated,  2  Saund.  206  a,  noli 
22,  207  a,  note  24. 

(z)  The  venue  is  local.  Com.  Dig.  ««Aelioii,** 
N. ,  but  is  not  necessary  to  give  a  local  dm^ 
cription  of  the  nuisanoe,  2  East,  497w— 4t- 
East,  226.— 1  Taunt  879;  and  if  tiwre  hei^ 
doubt  as  to  it,  merely  say  it  was  mtoate  **&£ 
the  county  of ." 

(a)   This  is  a  sufficient  statement  «f  At. 
right,  1  Show.  7.— 2  Saund.  118  b. 

(6)  Lil.  Ent  84,  note.  It  is  usual  to  insol. 
the  word  "ancient,"  but  it  is  nnntccany» 
and  in  cases  where  the  windows  are  not  fi^i 
should  be  omitted.  Com.  Dig.  A0tMm  for  Nu* 
sanoe,  E.  1.— Show.  7  LiL  Ent.  81,  %-^ 
Saund.  118  b,  114.  Twenty  years  amntep» 
rupted  use  of  the  windows  is  snffident,  sat 
ante,  766  a,  note. 

(c)   The  precise  day  is  not  Baataiial,  Ca 
Elis.  191.— 2  Saund.  24  a. ' 
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iitildm^  (rf),  near  to -the  said  windows,  and  wrongfiillj  and  injoriouBlj  kept  w  Boxnm 

tti  ocmtinned  the  said  wall  and  buildings  so  there  erected   and  made,  for  a  2L^!^  ^ 

fenglspaee  of  .time,  to  wit,  from  the  day  and  year  aforesaid,  hitherto,  (c). 

By  means  of  which  said  premises  the  said  ""^messaage  or  dwelling-house,  with  r  *11Q  l 

tlie  appurtenances^  during  all  the  time  afwesaid,  was,  and  still  is,  greatly 

iirkened  (/),  and  the  light  and  air  were  and  are  hindered  and  prevented 

torn  coming  and  entering  into  and  through  the  said  windows  into  the  said  « 

aessnage  or  dwelling-house  and  the  same  hath  thereby  been  rendered  and  is 

llose,  uncomfortable,  unwholesome,  ted  unfit  for  hfilbitation,  and  the  said 

ri&intiff  hath  thereby  been,  and  still  is  greatly  annoyed  and  incommoded  in 

«e  use,  possession,  and  enjoyment  of  his  said  messuage  or  dwelling-house 

lilh  the  appurtenances..  And  also,  by  means  of  the  premises,  the  said  plain- 

If  hath  been  forced  and  obliged,  foe  the  obtaining  light  in  his  said  messuage 

if  dwelling-house,  to  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the 

tm  of  £ —  in  and  about  the  making  of  a  sky-light  therein  Q),  to  wit,  at, 

ie.  (venue)  aforesaid. 

[Secojid  count  same  as  the  first  to  the  asterisk ,  and  then  proceed  as/ol-  Second 
bws:] — "  kept  and  continued,  and  caused  to  be  kept  and  continued  a  certain  ^^^jL 
faU  and  building,  before  then  wrongfully  erected  and  raised  near  the  said  thenul-^ 
imdow,  for  a  long  space  of  time,  to  wit,  hitherto."     By  means,  &c. — [Con-  8ance(A). 
cftfcfe  as  in  the  first  count.] 

And  whereas  also  the  said  plaintiff,  long  before  and  at  the  time  to  the  com-  Third 
IDKtting  of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence  co^t» 
lidierto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage  ^^^d" 
md  premises,  with  the  appurtenancQS,  situate  and  being  in  the  "^county  afore-  not  stating 


in  which  said  last-mentioned  messuage  and  premises,  with  the  appurte-  ^®  meiiBa 
MDces,  during  all  the  time  aforesaid,  there  were,  and  still  of  riffht  ought  to  gtruotion. 

1^  divers,  to  wit, windows,  unto,  into,  and  through  which  the  light  and  i  #771  1 

tkj  during  all  the  time  aforesaid,  ought  to  have  entered,  and  still  of  right  "^ 

«^t  to  enter,  into  the  said  last-mentioned  messuage  and  premises,  with  the 


{d)  It  is  not  necessary  -to  allege  that  the 
.M£ng  was  on  a  new  foundation;  though  in 
tedon  a  person  may  bnild  upon  an  ancient 
Jbndation  against  the  lights  of  another, 
Irfr.  215,  216.— 1  Rol.  658.— 1  Burr.  248.— 
%tgp  ^  b. — 2  Swanst.  888.  Sach  custom 
ll  obstroct  lights  must  be  confined  to  cases 
rkere  all  the  four  walls  of  the  building 
^  to  the  party,  and  will  not  justify  him 
nSing  an  obetraction  by  means  of  three 
of  his,  80  as  to  darken  the  light  in  a 
wall  belonging  to  his  neighbor,  8  C.  & 
615.  1  M.  &  M.  850.  If  the  mode  m 
jh  the  injury  were  committed  be  doubtfol, 

a  count  generally  for  obstructing  the  light 

ittiout  stating  the  means,  as  post,  770,  and 

mdi  win  be  sufficient,  8  Leon.  18. — Cro.  Jac. 

•Wu^Wnies,  677.— 1  B.  ft   P.  ISO— Lord. 

Bb7BL452. 

I    (c)  In  some  cases  this  adhuc  ezittit-  would 

t  Improper,  1  Show.  866. — 8  Lev.  846;  and 
a  declaration  in  the  Common  Pleas,  it 
iBms  more  correct  here  to  insert  a  particular 
4qr,  but  in  K.  B.  by  bill,  the  tuihuc  existU 
h  always  proper,  as  the  writ  may  be  issued 
Mre  the  cause  of  action  accrues,  4  East,  75; 

Vol.  IL  77 


7  T.  R.  4;  but  in  all  cases  it  is  improper  to 
declare  for  damages  which  can  only  have 
aocrued  after  the  time  of  declaring,  2  Saund. 
169  to  171. 

(/)  Any  diminution  Is  actionable,  4  iBsp. 
Bep.  69.-2  Selw.  N.  P.  4th  edit  1046. 

iff)  Omit  this  if  not  the  foot. 

(A)  Case  is  the  proper  remedy,  though 
trespass  is  sometimes  maintainable,  see  ante, 
vol.  i.  146,  206.— 1  Stark.  22.  When  case 
does  not  lie,  2  Stark.  584.  See  LU.  £nt.  82. 
In  a  declaration  for  the  continuing  of  a  nui- 
sance, it  is  not  necessary  to  show  the  time 
when  the  nuisance  was  erected,  Cro.  Eliz.  191. 
As  to  this  count  in  general,  see  Lord  Raym. 
870.— 1  Salk.  10.— Carth.  456.  If  the  action 
is  not  brought  against  the  origpnal  erector  of 
the  nuisance  but  against  his  fooffee,  lessee,  &o. 
it  may  be  necessary  to  allege  a  special  request 
to   the    defendant    to  remove   the  nuisance. 

Willes,  688.— Cro.   Jac.    565 5  Co.   100,  1 

Jenk.  260.    A  notice  of  removal  left  at  the 
premises,  is  evidence  against  a    subsequent 
>  occupier  to  render  him  liable,  Ry.  &  Moo.  C 
N.  R  189.       • 


I* 
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TO  B0Q8B  appartenances,  for  the  oonYement  and  wholesome  use,  occapation,  ani  enjoj^- 
^^^^  "^  meat  thereof,  and  of  which  said  premises  the  s^^d  defendant  hath  always  ha^ 
'  notice,  to  wit,  in  the  county  aforesaid.    Yet  the  said  defendant,  wdl  knowing?; 
the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injuiprj 
and  prejudice  the  said  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  aDJC 
enjoyment  of  the  said  windows,  and  to  annoy  and  incommode  him  in  the  U86^ 
^  possession,  and  enjoyment  of  the  said  last-mentionei^  messuage  and  i»r^mise0^| 

with  the  appurtenanoes,  heretofore,  to  wit,  on,  &c.  [any  clay  abotU  the  time^^ 
and  on  divers  other  days  and  times  aforesaid,  and  before  the  commencem^A, 
of  this  suit,  in  the  county  aforesaid,  wrongfully  and  injuriously  greatly  dark-^i 
ened  the  said  windows,  and  hindered  and  prevented  the  light  and  air  froBi{ 
coming  and  entering  unto,  into,  and  through  the  said  windows,  into  the  sail 
last-mentioned  messuage  and  premises,  with  the  appurtenances,  and  the  sama 
have  thereby  been  rendered  and  are  uncomfortable,  unwholesome,  and  unfit 
for  habitation ;  and  the  said  plaintiff,  hath  thereby  been,  and  still  is,  greatly ; 
annoyed  and  incommoded  in  the  use,  possession,  and  enjoyment  of  lus  sail,  | 
last-mentioned  messuage  and  premises,  with  the  appurtenances,  to  wit,  at,  kt. 
{venue)  aforesaid. 

For  not          [CommencemerU  of  ante,  596.     The  venue  is  heal.] — For  that  whereail 
repftiring    ^^^  ^^  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance! 
ad^ning    hereinafter  mentioned,  was  and  from  thence  hitherto  ha£  been,  and  still  i8|* 
plaintiff  >8   lawfully  possessed  (ArS  of  a  certain  dwelling-house,  with  the  appurtenanceSi 
hooae  (t).   gjtuate  and  being  in  tne  county  of [or  at,  &c.]  and  in  which  said  dwell- 
ing-house, with  the  appurtenances,  the  said  plaintiff  and  his  family,  at  Uii 
time  hereinafter  mentioned,  inhabited  and  dwelt,  and  still  do  inhabit  ani' 
dwell,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid  (/).      And  whereas  ate 
the  said  defendant,  before  and  at  the*  time  of  the  committing  of  the  grievanoe# 
hereinailer  next  mentioned,  was  and  from  thence  hitherto  hath  been,  and  stiA 
is,  possessed  of  a  certain  other  dwelling-house  with  the  appurtenances,  and  or 
a  certain  privy  near  to  the  said  dwelling  house  of  the  said  plaintiff,  to  wit,  M 
the  county  [or  at,  &c.]  aforesaid ;  and  by  reason  of  the  possession  of  his  £aJf 
r  *779  1  dwelling-house  and  privy,  with  the  appurtenances,  during  all  the  time  here- 
in    **^  J  inafter  next  mentioned,  the  said  defendaiit  bought  to  have  repaired,  and  still 
of  right  ought  to  repair  (m),  a  certain  wall  adjoining  the  said  privy,  and 
to  the  said  premises  of  the  said  plaintiff,  as  often  as  need  or  occasion 
been  or  required,  or  should  be  or  require,  to  wit,  in  the  county  [or  at,  &e. 
aforesaid.      Nevertheless  the  said  defendant  well  knowing  the  premises,  ~ 
contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice, 
aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  fiuni 
in  the  possession,  use,  occupation,  and  enjoyment  of  the  said  dwelling-he^^ 
with  the  appurtenances,  heretofore,  to  wit,  on,  &c.  and  from  thence  for  a 
space  of  time,  to  wit,  hitlierto,  in  the  county  aforesaid,  wrongfully  and 
justly  suffered  and  permitted  the  s^id  wall  to  be  and  continue,  and  the 
during  all  that  time  was,  and  still  is,  out  of  repair  for  want  of  needful 
necessary  reparation  thereof,  and  by  means  thereof,  on  the  day  and 

• 

(t)  See  the  general  note,  ante,  768;  and  the  need  not  be  proTed,  2  East,  497.-6 

Srecedents,  d  Lord  Raym.  824.— Morg    333,  789. 

47,  358,  864,  857,  449.  (m)   This  allegatior  of  lUbwU  repattnl 

(k)  This  is  sufficient,  ante,  769,  notey.  sufficient  1  SaUc.  860.— Lord  Baym.  1091« 

(l)    This  is  to  be  considered  as  the  venue,  8  T.  R.  766. — 2  Saund.  114  a,  b,  c 
and  not  as  a  local  description,  and  therefore 
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afoiesaid,  and  on  divers  days  and  times,  during  that  time,  divers  large  qnan-  to  Houm 
tides  of  excrement  and  filth  penetrated,  issued,  and  flowed  from  and  out  of  the  ®*  '•^"^  " 
Mid  privy,  through  the  said  wall,  unto  and  into  the  said  premises  of  the  said 
ptaintiff,  and  stayed,  continued  and  remained  therein,  during  all  the  time  afore- 
lakl*;  and  also  thereby  divers  noisome,  noxious,  offensive,  and  unwholsome 
ttnells,  vapors,  and  stenches,  during  the  time  aforesaid,  ascended  and  came 
vnto  and  into  the  said  premises  of  the  said  plaintitf,  and  on  those  several  days 
and  times  there  greatly  annoyed  and  incommoded  the  said  plaintiff  and  his 
tumlj  in  their  said  habitation  of  the  ^id  dwelling-house  of  the  said  plaintiff, 
and  also  by  means  of  the  premises,  the  said  plaintiff  hath  been  and  is  hinder- 
ii  and  prevented  from  exercising  and  carrying  on  his  trade  and  business  of  a 

in  so  beneficial'  a  manner  as  he,  before  the  committing  of  the  said  griev- 

anoes  by  the  said  defendant,  had  been  used  and  accustomed  to  do,  and  would 
lave  continued  to  do,  and  hath  thereby  been  deprived  of  divers  great  gains 
Old  profits  which  he  otherwise  might  and  would  have  derived  and  acquired, 
lo  wit,  in  the  county  [or  at,  &c.  aforesaid.] 

And  wher^  also  the  said  plaintiff,  being  so  possessed  of  his  said  dwelling-  Seoond 
house,  with  the  appurtenances  as  aforesaid,  the  said  defendant  before  and  *^J^*'^ 
al  the  time  of  the  committing  of  the  grievance  hereinafter  mentioned  was  \ng  the 
possessed  of  a  certain  privy  and  cesspool,  near  to  the  said  dwelling-house,  oeaBpooL 
♦with  the  appurtenances,  of  the  said  plaintiff,  and  by  reason  thereof  the  said  [  *778  ] 
defendant,  before  and  at  the  time  of  the  committing  the  grievance  by  the  said 
defendant  as  hereinafter  mentioned,  ought  to  have  hindered  and  prevented  the 
tterement,  filth,  and  water,  from  time  to  time  being  in  the  said  privy  and 
cesspool,  from  running  and  proceeding  therefrom,  unto  and  into  the  said  dwellr 
ing-house,  with  the  appurtenances,  of  the  said  plaintiff,,  to  wit,  in  the  county 
Jar  at,  Ac]  aforesaid.     Nevertheless  the  said  defendant  well  knowing  the  said 
JKt-mentioned  premises,  but  contriving,  and  wrongfully  and  unjustly  intend- 
iig  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and 
I  annoy  him  ana  his  family  in  the  possession,  use,  occupation,  and  enjoyment  of 
Ik  said  dwelling-house,  with  the  appurtenances,  heretofore,  to  wit,  on,  Ac. 
lad  on  divers  other  days  and  times,  between  that  day  and  the  day  of  exhibit- 
I  iog  this  bill,  to  wit,  in  the  county  [or  at,t&c.]  aforesaid,  wrongfully  and  un- 
justly suffered  and  permitted  divers  large  quantities  of  excrement,  filth  and 
^ter^  to  penetrate,  issue,  and  flow,  from  und  out  of  the  said  last-mentioned 
privy  and  cesspool,  unto  and  into  the  said  premises  of  the  said  plaintiff,  and  to 
<  stay,  continue,  and  remain  therein  during  all  the  time  last  aforesaid,  and  also 
i  thereby,  Ac. — [Same  as  in  the  first  count  frofn  the  -asterisk  to  the  end. 
And  other  counts  more  general,  in  effect  similar  to  the  other  county  j)ost, 

r 

^  ^  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  For  man- 
I  ting  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned  was,  and  aflw^toriiig 
,  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  a  certain  messuage  ^^^ 

«r  dwelling-house,  and  premises,  situate  in  the  county  of ,  [or  at,  &c.] ;  dweUing- 

tnd  the  said  messuage  or  dwelling-house,  and  premises  of  the  said  plaintiff,  Im^cm  (n). 
idth  his  family,  at  the  times  hereinafter  mentioned,  occupied  and  inhabited, 
'  and  still  doth  occupy  and  inhabit,  to  wit,  in  the  county  [or  at,  &c.  (o).]     And 

(n)  See  other  ibrms,  Morg.  Prco.  888. 858.  864.  867.  449*— 8  Wentw.  Index. 
(0)  See  ante.  771,  note. 
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TO  B0VAS8  whereaa  also  tha  said  defendant,  before  and  at  the  time  of  the  oommittmg  el 
^na^^?nl?  ^^  grievances  hereinafter  next  mentioned,  was,  and  from  thenoe  hitherto  hadir'- 
been,  and  Btill  is  possessed  of  a  eertam  pieoe  or  parcel  of  ground  contigaous  aali'^ 
near  to  the  said  messuage  or  dwelling-house,  and  premises,  of  the  said  plain* 
tifif,  to  wit,  in  the  countj  for  at,  &c.]  aforesaid     Nevertheless  the  said  defeii*'  ^ 
dant  contriving  and  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaia» ' 
tiff,  and  to  incommode  and'  annoy  him  and  his  family  in  the  possession,  occu- 
pation, and  enjoyment  of  his  said  messuage  or  dwelling-house,  and  premises^ 
heretofore,  to  wit,  on,  &c.  and  on  divers  other  days  and  time8,between  that  da/  - 
and  the  day  of  exhibiting  this  bill,  [or  if  in  C  P.  say,^^  commencement  ot 
this  suit,'']  wrongfully  and  injuriously  erected  and  built  a  certain  building  ' 
and  erected  on  the  said  piece  or  parcel  of  ground  of  the  said  defendant,  so  be-  I 
ing  contiguous  and  near  to  the  said  messuage  or  dwelling-house  and  premises  | 
of  the  said  plaintiff  as  aforesaid,  and  wrong&lly  and  injuriously  kept  and  con-'  : 
tinued,  and  caused  to  be  kept  and  continued,  the  same  building  and  erectioa  | 
so  erected  and  made,  for  a  long  i^pace  of  time,  to  wit,  hitherto ;  and  on  the  | 
several  days  and  times  aforesaid,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid, 
wrongfully  and  injuriously  exercised  and  carried  on  in  the  said  house  or  build- 
ing, the  trade  or  business  of  a  candle-maker  or  manufiicturer  of  candles,  and 
made,  and  caused  and  procured  to  be  made  and  manufactured,  divers  Iarg» 
quantities  of  candles  therein.     By  means  of  which  several  premises,  divets 
noisome,  noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  and  stenehes, 
on  the  several  days  and  times  aforesaid,  rose,  issued,  and  proceeded  from  the  said. 
buildings  and  erections,  and  entered  into  and  spread  and  diffused,  themselves 
over  and  upon,  into,  through,  and  about  the  said  messuage  or  dwelling-house 
and  premises  of  the  said  plaintiff,  and  the  air  over,  through,  and  about  the 
[  *774  ]  same,  was  thereby  greatly  filled  and  impregnated ,f  with  the  said  noisome,  nox- 
ious, and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches,  and  was  ren- 
dered, on  the  said  several  days  and  times  aforesaid,  and  became  and  was,  aod 
atill  is  corrupted,  offensive,  xmwholsome,  unhealthy  and  uncomfortable,  and' 
the  said  plaintiff  hath  thereby  been,  and  still  is,  greatly  annoyed  and  inoom-^ 
moded.in  the  use,  poesession,  occupation,  and  enjoyment  of  the  said  messuage 
or  dwelling-house  and  premises,  and  hath  been,  and  is,  by  means  of  the  com- 
mitting of  the  ^ievances  aforesaid,  by  the  said  defendants  as  aforesaid,  other- 
wise greatly  injured  and  damnified,  to  wit,  in  the  county  [or  at,  &e.]  afore- 
said. 

Second  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  cammit- 

oount         ting  of  the  grievances.hereinaner  next  mentioned,  was  and  from  thence  hither- 

uore  gen-  ^  |^^^j^  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage  and 

premises,  situate  in  the  county  aforesaid,  [or  at,  &c.]  and  which  said  last-men- 

*    tioned  messuage  and  premises,  the  said  plaintiff  and  his  family,  at  the  said  several 

times  hereinafter  next  mentioned,  occupied,  inhabited,  and  dwelt  in,  and  still 

do  occupy,  inhabit,  and  dwell  in,  to  wit,  in  the  county  [or  at,  &o.]  aforesaid; 

yet  the  said  defendant,  well  knowing  the  premises,  but  oontriving  and  intend* 

ing  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and 

annoy  him  and  his  fiimily  in  the  possession,  occupation,  and  enjoyment  of  his 

I  said  last-mentioned  messuage  and  premises,  "^heretofore,  to  wit,  on  the  day 

and  year  aforesaid,  and  on  the  several,  days  and  times  aforesaid,  wron^^y 

and  injuriously  caused  and  procured  divers  noxious,  offensive,  and  unwholsome 

vapors,  fumes,  smokes,  smells,  and  stenches,  to  arise  and  ascend  near  to,  in, 

and  about  the  said  last-mentioned  messuage  and  premises  of  the  eaid  plaintiff, 
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the  aame  have  thereby  been  rendered  and  become  uncomfortable,  un-  «>  hootm 
hy,  and  unwholesome,  and  unfit  for  habitation;  and  the  said  plaintiff  hath  JJbJmimw 
_^.  %  been  and  still  is  greatly  annoyed  and  incommoded  in  the  possession, 
Ise,  occupation,  and  enjoyment  of  the  said  last-mentioned  messuage  and  prem* 
m,  and  hath  been,  is,  and  by  means  of  the  premises,  otherwise  greatly  injured 
Hid  damnified,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  For  keep- 
jf  the  grievances  in  this  count  mentioned,  was,  and  from  thence  hitherto  hath  ^S  ^ 
ben,  and  still  is,  lawfully  possessed  pf.  a  certain  dwelling-house  and  premises,  J©^  near 

with  the  appurtenances,  situate  in  the  county  of [or  at,  &c.]  and  in  to  plaiit- 

which  said  dwelling-house,  with  the  a{^urtenances,  he  the  said   plaintiff,  ^" 
4lt  the  said  several  times  in  this  count  hereafter  mentioned,  used,  exercis-  ^^t>j 
dgand  carried  on  the  business  and  employment  of  a  school-master;  and  pUmti£^ 
tka,  at  the  said  several  times  did,  together  with  his  fiaimily,  and  divers,  ^5l!!LI^* 

fe  wit, scholars,  by  him  boarded  and  lodged  in  his  said  dwelling-house,  JS^atep 

Ifthabit  and  dwell,  and  still  doth  inhabit  and  dwell,  to  wit,  at,  &o.  {venue),  was  pro- 
And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  commit-  I^**? 
jkg  of  the  said  grievances,  was,  and  from  thence  hath  been,  and  still  is,  iiabSUng 
possessed  of  a  certain  other  dwelling-house  and  piece  of  ground,  with  the  his  house, 
Ifpurtenances,  near  to  the  said  dwelling-house  of  the  said  plaintiff,  to  wit,  ""*  *°®* 
lif  Ac.  (vefiue)  aforesaid ;  yet  the  said  defendant,  well  knowing  the  prem-  ^^ 
IBS,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve  the  said 
|]aintiff,  and  to  incommode  and  annoy  him,  together  with  his  said  family 
i&d  scholars,  in  the  possession,  use,  occupation,  and  enjoyment  of  his  said 
dwelling-house,  with   the   appurtenances,  to  wit,  en,   &o.   at,  &c.  {t^enue) 
WTongfally  and  injuriously  erected  and  made,  on  the  «aid  piece  of  ground, 
a  certain  slaughter-house,  and  also  divers,  to  wit,  —  sheep-pens,  —  cattle- 
(epa,  and  -*—  hog-sties,  and  the  same  so  erected  and  made,  wrongfully  and 
Ajariously  kept  and  continued  for  a  long  space  of  time,  to  wit,  from  the  day 
1^  year  aforesaid,  hitherto,  and  on  divers  days  and  times  during  the  said 
ipace  of  time  killed  and  slaughtered  divers  cattle  and  beasts,  to  wit,  —  ox- 
en, —  calves,  —  fheep,  and  —  hogs,  in  the  said  slaughter-house,  and    put 
ttd  placed  in  and  near  the  same,  divers  large  quantities  of  blood,  garbage, 
tnd  ofial,  arising  from  the  carcasses  of  the   said  cattle  and  beasts,  and  the 
flame  so  there  put  and  placed,  wrongfully  and  injuriously  kept  and  contin- 
ued for  divers  long  spaces  of  time,  to  wit,  for  the  space  of—  hours  next  after 
Mie  respective  times  of  so  putting  and  placine  the  said  blood,  garbage  and 
nlbl  as  afi>resaid,  whereby  during  the  times  aforesaid,  divers  noxious  and  of* 
fasive  smells  and  stenches  arising  from  the  said  blood,  garbage,  and  ofiai, 
Jienetrated  and  entered  and  came   into  the  said  dwelling-house  of  the  said 
phintiS^  and  rendered  the  same  unwholesome  and  uninhabitable ;  and  the 
lud  defendant  also,  on  the  said  several  days  and  times,  wrongfully  and  inju- 
fioosly  kept  and  continued  in  the  said  sheep-pens,  cattle-pens,  and  ^hog-sties,  [  ^776  ] 
fivers,  to  wit,  —  sheep,  —  oxen,  —  calves,  and  —  hogs ;  by  means  whereof 
fivers  loud  and  offensive  sounds  and  noises  arising  from  the  bleating,  lowing, 
sod  grunting  of  the  said  sheep,  oxen,  calves,  and  hogs,  entered  and   came 
^  and  about  the  said  dwelling-house  of  the  said  plaintiff,  and  further  greatly 
«iUK>yed,  incommoded,  and  disturbed  the  said  plaintiff,  together  with  his  said 
fiunily  and  scholars,  in  the  possession  and  enjoyment  thereof,  so  that,  by 
means  of  the  several  premises  aforesaid,  the  said  plaintiff  hath  been,  durine 
dl  the  time  aforesaid,  and  yet  is,  not  only  disturbed  and  annoyed,  injured 
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10  BOTTBEs  and  prejudiced  in  the  possession,  nse.  occupation,  and  enjoyment  of  bis  aii 
o»  LAND  IX  ^selling-house,  with  the  appurtenances,  and  hindered  and  prevented  &o|ii| 
'  occupying  and  enjoying  the  same  in  so  ample  and  beneficial  a  manner  as  lit; 
otherwise  might,  could,  and  would  and  ought  to  have  done,  but  is  also  muj^ 
injured  in  his  said  business  of  school-master,  and  likely  to  lose  many  of  V^ 
said  scholars,  and  to  be  prevented  from  procuring  others,  and  thereby  to  kaft 
great  profits  arising  therefrom,  to  wit,  at,  &c.  (yenue^  aforesaid. — [Adi 
anotfier  count  more  general,  merely  stating  thai  defendant  caused  ikt 
offensive  vapors  and  noises  to  arise  and  be  made^  Upon  the  principle 
the  general  count,  ante,  774.] 


For  eat-  YoT  that  whereas  the  said  plaintiff,  on,  Ac,  and  long  before,  was,  and  coor 
^^  iTui  tinually  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  <if 
avenue,  to  and  in  a  certain  messuage  or  dwelling-house,  with  the  appurtenances,  situato 

the  shade    ^nd  being  at  the  parish  of in  the  county  of '■•  and  by  reason  thereof 

plaint^      during  aU  the  time    aforesaid,  was,  and  still  is,  lawfully  entitled  to  the  Eflti 

was  enti-    and  enjoyment  of  a  certain  coachway  or  avenue,  and  of  a  certain  foot-waft' 

tied  as  oe-  q^  avci|ue  there  near  adjoining  and  leading  to  the  said  messuage  or  dwelling 

•  mam«e.^  house,  and  to  the  shade,  shelter,  protection,  and  ornament  of  divers  trees,  lij 

wit, elm*  trees, lime  trees,  and other  trees,  during  all  thii 

time  aforesaid,  growing  and  being  in  and  near  the  said  way- walk  avenuesj 
yet  the  said  defendant,  well  knowmg  the  premises,  but  contriving,  and  wrooc* 
fiilly  intending  to  hurt,  injure,  and  prejudice  the  said  plaintiff  in  this  beha% 
and  to  obstruct  him  in  the  use  and  enjoyment  of  the  said  walks  and  avenueq^ 
and  to  deprive  him  of  the  shade,  shelter,  protection,  and  ornament  of  "*^' 
said  trees  there,  whilst  the  said  plaintiff  was  so  possessed  and  entitled 
aforesaid,  to  wit,  on  the  same  day  and  year  afbresaid,  and  on  divers  o 
days  and  times  between  that  day  and  the  day  of  exhibiting  the  bill  of  tlli' 
said  plaintiff,  at,  &c.  (i^enf/e)  aforesaid,  wrongfully  and  injuriously  cut,  loff 

ped,  arid  topped  the  said  trees,  to  wit, of  the  said  elm  trees, nf 

the  said  lime  trees,  and of  the  said  other  trees.     By  means  whereof 

the  said  plaintiff  hath  been  greatly  obstructed  and  prejudiced  in  the  use  ani 

enjoyment  of  the  daid  way- walk  and  avenues,  and  hath  been  and  is  greatlj 

Vj       deprived  of  the  shade,  shelter,  protection,  and  ornament  of  the  said  trees 

.  .  ,        lopped,  topped,  and  cut  as  aforesaid,  to  wit,  at  &c.  {venue)  aforesaid. 

m 

For  erect-       For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  coi 

IwuUinB      ^^H  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  hit 

next  to       hath  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage  and 

plaintiff's^  ifies,  with  the  appurtenances,  situate  in  the  county  aforesaid,  and  in 

JiiniiatOT  ^^^  messuage  and  premises,  the  said  plaintiff  and  his  family  have,  for 

ran  there-   during  all  the  time  aforesaid,  resided  and  dwelt,  and  still  do  reside 

fro^  on  ^     dwell,  to  wit,  at,  &c.  (venue) ;  nevertheless  the  said  defendant,  contrii 

ho^*wid   ^^^  wrongftilly  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve 

injured  it,   caid  plaintiff  in  the  possession,  use,  occupation,  and  enjoyment  of  his 

uid  plwn-  messuage  and  premises,  and  to  render  the  same  incommodious,  unfit  for  ' 

^  kdg^^  tation,  and  of  little  or  no  use  or  value  to  the  said  plaintiff,  whilst  the 

•TB,  &o.      plaintiff  was  so  possessed  thereof,  and  so  resided  and  dwelt  with  his  &mily 

aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  .&c.  {venue)  afbi 

wrongfully  and  unjustly  erected  and  built,  and  caused  and  procured  to 

erected  and  built,  a  certain  building  near  to  the  said  messuage  and  premket: 

of  the  said  plaintiff,  in  so  careless,  negligent  and  improper  a  manner,  that  }ff 
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m  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  di-  ^  voimu 
other  times  afterwards,  and  before  the  commencement  of  this  suit,  di-  Ji^^oS! 
large  quantities  of  rain-water  ran  and  flowed  from  the  said  building 
>wn  to,  upon,  against,  and  into,  the  said  messuage  and  premises  of  the  said 
intiff,  and  the  walls,  roofs,  ceilings,  beams,  wainscottings,  papering,  floor, 
drs,  doors,  and  other  parts  thereof,  and  therein  being,  and  thereby  greatly 
[ened,  injured,  wetted,  and  damaged  the  said  messuage  and  premises  of 
said  plaintiff,  and  the  said  walls,  roofs,  ceilings,  wainscottings,  paperings,  • 

^  stairs,  doors,  and  other  parts  thereof,  and 'by  reason  of  the  premises, 
le  said  messuage  and  premises  of  the  said  plaintiff  became,  and  were  and  [  *777  ] 
jtiedamp,  incommodious,  and  less  fit  for  habitation;  and  also,  by  reason  of 
premises,  one  E.  F.  who  before  the  time  of  committing  of  the  said  griey- 
had  resided  and  lodged  in  the  said  messuage  and  premises  of  the  said 
untiff  as  a  lodger,  at  a  certain  rent  and.  profit  payable  by  the  said  E.  F.  to 
add  plaintiff  in  thaf  behalf  from  the  time  of  the  committing  of  the  said 
fieVances,  hath  hitherto  ceased  to  reside  or  lodge  in  such  messuage  and 
lises  as  a  lodger  or  otherwise,  and  thereby  the  said  plaintiff  hath  lost 
$18  great  gains  and  profits,  which  she  would  haye.  otherwise  enjoyed  and 
UTed,  to  wit,  at,  <&c.  (ventie)  aforesaid.-^J[(2d[  another  count  more  gen- 
omitting  the  statement  as  to  defendant  having  erected  a  building^ 
merely  stating  that  he  caused  divers  quantities  of  water  to  run^  ^c. 
and  upon  plaintiff  ^s  premises,] 


V 


[Commencemefit  as  ante^  596.     IVie  venue  is  had,'] — ^For  that  whereas, 
and  at  the  time  of  the  committing  of  the  ^grievances  by  the  said  de- 
It  as  hereinafter  mentioned,  a  certain  messuage  and  premises,  with  the 

)artenance8;  situate  in  the  county  of [or  at,  kc.  {q)]  was  in  the  pos- 

ion  and  occupation  of  a  certain  person,  to  wit,  one  E.  F.  as  tenant  there- 
\r)  to  the  said  plaintiff,  (the  reversion  thereof  then  and  still  {s)  belonging 
4ie  said  plaintiff)  to  wit,  at,  &;o.  {venue).  Yet  the  said  defendant  weU 
Mowing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending 
^injure,  prejudice,  and  aggrieve  the  said  phiintiff  in  his  reversionary  estate 


p)  Sm  ibrms,  9  Woatir.  186;  8  Wentw. 

61  to  63;  Mora.  868;  PlewL  A.  76;  2 

861;  1  Taunt.  186;  2  M.  &  S.  284.    See 

tfem  at  the  suit  of  reTeraioner  for  stopping 

iv>7, 8  Wentw.  650.    That  reyenioner  may 

Com.  ^ig.  A^on  on  Caae,  Nuisance, 

iSLer.  860.     In  4  Burr.  2141,  it  was  held, 

ttse  liea  bj  a  renrendoner  Ibr  obstructing 

It  U{^ts;  and  see  a  form  of  deolaration 

a  case,  S  Wentw.  548.    As  to  an  action 

remainder-man  of  copyhold  premises,  see 

180.    Fisher  on  Copyh.  114.    Ry  a  re- 

'  Maan  against  a  tenant  for  lifb,  see  2 

252  a.    The  statement  of  the  rever- 

interest  is  merely  inducement,  and 

a  seisin  in  fte,  Ac  is  often  stated  in  a 

)n  by  a  reyersioner,  (see  8  Wils.  461 ,) 

>in  order  to  avoid  the  necessity  of  proving 

ipreose  estate  as  alleged,  it  may  be  advisa- 

adopt  the  above  form,  which  will  suffice, 

188  b»  258  d.    Com.  Dig.  Pleader, 

Id.    The  plaintiff  must  distinctly  allege  and 

I  such  a  permanent  injury  as  to  ofkot  his 

ilonary  interest;  an  injury  merely  affiBct- 

Uk  possession  will  not  suffice,  1  M.  &.  S. 


284.  The  want  of  such  an  allegation  will  be 
a  cause  for  arresting  the  judgment;  therefore, 
when  the  plaintiff  declared  as  a  reversioner  of 
a  yard  and  part  of  a  wall,  which  W.  F.  occu« 
pied  as  tenant  to  him,  and  that  the  defendant 
wrongfully  placed  on  the  wall  quantities  of 
bricks  and  mortar,  and  raised  it  to  a  greater 
height  than  before,  and  placed  pieces  of  timber 
on  the  wall,  overhanging  the  yard,  oer  quod 
the  plaintiff  during  all  the  time  lost  the  use  of 
the  wall;  and  by  means  of  the  timber  over- 
hanging the  wall,  the  rain  flowed  from  the 
irall  on  the  yard,  and  thereby  the  yard  and 
wall  were  injured,  and  did  not  state  that  his 
reversion  had  been  prejudiced,  the  court  ar- 
rested the  judgment,  1  M.  &  8.  284.  If  the 
tenant  holds  under  a  written  affreement,  it 
must,  it  seems,  be  procured,  4  B.  &  C.  465. 

{q)  The  precise  local  ritnation  of  the  prem- 
ises need  not  be  inserted. 

(r)  A  mortgagor  is  tenant  to  mortgagee; 
5B  &A.  604. 

{»)  The  allegation  as  to  the  possession  or 
title  still  continuing,  is  imniAterial,  and  need 
not  be  proved,  8  Taunt.  187. 


TO    Housn 

OB  LAND  Ur 
SIVEBSION. 

By  rever 
sioner  for 
damage 
done  to  a 
messuage 
in  the  pes* 
session  of 
his  tenant 

[  *778  ] 
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fo  HooBB  |^(j  interest  of  and  in  the  said  measnaire  and  premises,  with  the  appurtenaoooL 
BBvcMioir.  ^hil&t  the  said  messuage  and  the  premises  were  so  m  the  possession  an 

*  cupation  of  the  said  tenant,  as  such  tenant  thereof  to  the  said  plaintiff  m 
aforesaid,  and  whilst  the  said  plaintiff  was  so  interested  therein  as  aforesa^^ 
to  wit,  on,  &;e.  and  on  divers  other  days  and  times  between  that  day  and  tbi 
day  of  exhibiting  this  bill,  [or  if  in  C  P.  ^'before  the  commencement  of- 
this  suit,"]  at,  &o.  {i^etme)  aforesaid,  wron^uUy  and  unjustly,  without  tip 
•  leare  or  license  of,  and  against  the  will  of  the  said  plaintiff  [here  siaic  tim' 

7tuisance  or  subjeci-mcUterof  cotnplainty  caid  which  must  beshoitm  to  ham\ 
been  of  such  a  permanent  nature  as  to  effect  the  reversionary  interest^  1 
M,  4*  jS.  284.  The  description  of  the  injury  will  necessarily  vary  accord^ 
ing  to  the  circumstances  of  each  case  ;  see  the  forms  referred  to  below  ti 
the  note,  conclude  thus :]  By  means  of  which  said  several  premises  the  saai 
plaintiff  hath  been  and  is  greatly  injured,  pi^judiced,  and  aggrieved  in  hk 
revBTsionary  estate  and  interest  (/)  of  and  in  the  said  messuage  and  premise^ 
with  the  appurtenances  so  in  the  possession  and  occupation  of  the  said  £.  F. 
as  tenant  thereof  to  the  said  plaantiff  as  aforesaid,  to  wit,  at,  &c.  (venm^ 
aforesaid. 

sance  to^       ^^^  ^^^^  whereaa,  long  before  and  at  the  time  of  the  committing  of  the  sef* 
house  in      oral  grievances  by  the  said  defendant  hereinafter  ^mentioned,  a  certain  mes* 
which         suage  and  premises,  with  the  appurtenances,  situate  in  the  county  of — -* 
had^rever-  l^^  **»  ^^'J  ^^  ^^  ^^^  possession  and  occupation  of  a  certain  person,  to  wit, 
sioD,  and    one  E.  F.  as  tenant  thereof  to  the  «aid  plaintiff,  the  reversion  thereof  expeo*^ 
for  stop-     tant  on  the  determination  of  the  said  tenancy  then  and  still  belonging  to  tte 
cUmn^r    ^^  plaintiff,  to  wit,  at,  &c.  {venue).     And  whereas  also,  before  and  at  tht 
whereby'    time  of  the  committing  of  the  several  grievances  hereinafter  mentioned,  tkt; 
the  rooms    g^id  defendant  waa  and  still  is  possessed  of  a  certain  other  messuage  and  pre* 
d^     "    Ibises,  with  the  appurtenances,  situate  and  being  near  and  adjoining  to  tha 
nnokj,       said  messuage  and  premises  first  mentioned,,  to  wit,  at,  &;c.  (venue)  afore8ai4, 
&c.(ii).      And  whereas  for  divers  and  very  many. years  before  and  until  an<]hattbetiai 
[  ^779  ]  of  committing  the  grievance  hereinafter  next  menticmed,  there  was^  and  ef 
right  ought  to  have  been,  and  still  of  right  ought  to  be,  a  certain  flue,  funnel, 
or  passage,  for  smoke,  leading  from  and  out  of  a  certain  room  in  and  parcel 
of  the  said  first-mentioned  messuage  and  premises,  unto  and  into  and  com- 
municating with  a  certain  chimney,  being  in  the  said  messuage  and  premises 
of  the  said  defendant,  into,  through  and  out  of,  which  said  chimney,  so  beu4^- 
in  the  said  messuage  and  premises  of  the  said  defendant,  the  smoke  wiiidp 
might  from  time  to  time  arise  and  proceed  from  the  wood,  coals  and  other  frid^, 
kindled,  burnt,  and  consumed  at  and  in  a  certain  fire-place  in  the  said  i 
for  the  necessary  heating,  and  the  wholesome  and  convenient  use  and  o 
pation  thereof,  during  all  the  time  aforesaid  until  the  committing  of  the  grie^ 
ance  hereinafter  next  mentioned,  was  used  and  aqpustomed,  and  of  right  cmi^Ij 
by  and  by  means  of  the  said  flue,  funnel  or  passage  to  enter,  pass,  ascend  aM 
be  carried  away,  to  wit,  at,  &c.  {venue).    Yet  the  said  defendant  well  knoil^ 
ing  the  premises,  but  contriving,  and  wrongfully  intending  to  injure,  pNf^ 
dice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interesi  <f; 
and  in  his  said  messuage  and  premises,  with  the  appurtenances,  whibt 
said  messuage  and  premises  were  so  in  the  possession  and  oocupation  of 

(0  Xliis  allegation  is  necessary,  and- must  be  proTed^  1  M.  &  S.  284,289. 
(u)  Sec  ante,  777,  note. 
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Md  &  F.  88  teittBt  diereof  to  ttie  said  plaintiff  as  afofesaad,  whilst  the  said  ^  *oi7n« 
pkifitiff  was  ao  interested  therein  as  aforesaid,  to  wit,  on,  Ac.  at,  &c.  (venue)  hb^oImo?! 
thrtmgfttlly  and  unjustly,  and  without  the  leave  or  license  of  the  said  plaintiff, 
br  and  hy  means  of  divers  large  quantities  of  bricks,  stones,  and  mor&r,  shut, 
ttoaed,  stof^ped  up  and  obstructed  the  said  flue,  funnel,  or  passage,  and  the 
so  shut,  closed,  stopped  up,  and  obstructed  as  aforesaid,  kept  and  con- 
fer a  long  space  "^of  time,  to  wit,  from  the  day  and  ye^  aforesaid,  i  «780  ] 
UtbertQ,  and  still  doth  keep  and  continue,  whereby  such  smoke  was  and  is 
wholly  hindered  and  prevented  from  entering,  passing,  ascending,  and  beinff 
carried  away,  into,  and  through  and  out  of  the  said  chimney  from  the  said 
loom,  by  or  by  means  of  the  said  flue,  funnel,  or  passage,  and  the  said  room 
lunh  thereby  been  rendered  and  still  is  uncomfortable,  unwholesome|^  and  un- 
ft  for  habitation ;  and  the  said  messuage  and  premises,  With  the  appurtenan- 
008  of  the  said  plaintiff,  is  thereby  become  greatly  deteriorated  and  lessened  in 
mime.  Sy  means  of  which  said  several  premises,  the  said  pluntiff  hath  been 
md  18  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate 
Mid  interest  of  and  in  the  said  messuage  and  premises,  with  the  appurtenam- 
ees,  so  in  the  possession  and  occupation  of  the  said  E.  F.  as  tenant  thereof  to 
the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  (^venue^  aforesaid. — [AcU  other 
enmtSj  steUing  the  injttr^  less  particidarly.'\ 

[Camanencement  cts  ante  596.  The  venue  is  local  ] — For  that  whereas  »o*  »■- 
die  said  plaintiff  heretofore,  to  wit,  on,  &c.  was,  and  from  thence  hitherto  hath  ^^cra? 
been,  and  stiD  is,  lawfully  possessed^  and  in  occupation  of  a  certain  close,  p^^  ^^^  ^ 

fltoate  and  being  in  the  parish  of in  the  county  of .     And  the  said  pairing  a 

drfendant,  during  the  time  aforesaid,  was,  and  still  is,  possessed  of,  and  in  the  ^^^^  ^^ 
oeenpation  of  a  certain  other  close,  situate  and  being  in  the  parish  and  ^county  plaintiff's 
aferraaid,  and  contiguous  and  next  adjoining  to  the  said  close  of  the  said  plaintiff,  and  de- 
And  the  said  defen&nt  by  reason  of  the  possession  of  his  said  close,  with  the  ap-  fondant's 
pnrtenances,  during  all  the  time  aforesaid,  of  right  ought  (jr)  to  have  repaired  ^^bj 
tedamenmd,  and  stiU  of  right.ought  to  repair  and  amend,  a  certain  hease  or  plaintiff's 
fence  between  the  said  close  of  the  said  plaintiff  and  the  said  close  of  the  said  de-  <^^  **- 
fendant  as  often  as  occasion  hath  required,  to  prevent  cattle  lawfully  feeding  ^^  hunu 
snd  depasturing,  or  being  in  those  respective  closes  from  erring  or  escaping  ed  and 
&om  and  out  of  the  one  into  the  other  of  the  said  closes,  through  the  defects  daniag^Jt 

^  and  d6- 

^dant*ii 
(v)   Bee    the  fbrmsj  ^.  Rep.   62,  486;     his  fenocs  per  quod,  the  plaintiff's  horse  eB-  cattle  get 

66;  8  Wentm      oaped  into  the  defendant's  cloee,  and  were  there  i^^  pli^. 


01^62;  1   Bro.  fint   66;  8  Wentm  oaped  into  the  defendant's  cloee,  and  were  there  jj^to  plain- 

1fflez»'lzx;  Morg.  Prec.  486;   1  Rich.   C.   P.  killed  by  the  &lUng  of  a  hay-stack,  it  was  tiff's  dose 

ISI;  Lil.  Ent  64,  69.     As  to  the  law,  see  Vin.  held  that  the  damages  was  not  too  remote,  ^nd  com^  . 

Ahi  Fences;  1  Taunt  629.    Harrison,  Landl.  and  that  the  action  was  maintainable,  2  T.  &  mltted 

k  Tm,   455.     When  the  defendant's  cattle  J.  891.  danage 

feive  Mcapad  into  plaintiff 's  clos},  he  may  de-         (x)  This  is  now  detemdned  to  be  a  sufficient  ^^^^ 

*K  either  in  case  Cr  trespass,  1  Salk.  886.  allegation  of  the  defendant's  liabflity  to  repair.  ,  ^wq-*  -i 

fft»aetioii   ehoold  in  general  be  against  the  1  Salk.  885;  1  Ventr.  264;  2  Ld.  Bqrm.  804;  I  *  (oX  J 

gr  and  not  tbe  landlord,  who  is  not  in  8  T.  R.  766.    It  is  not  necessary  to  introduee    . 

_jion,  4  T.  R.  818;  2  Hen.  Bla.  860;  12  the  word  "  tenants,"  unless  the  defendant  be 

168..    If  ft  man  who  ought  to  inckwe  owner  as  well  as  oooupier  of  the  seil,  as  it  ia 

^ Bt  land,  do    not  inclose,  whereby  the  only  in  the  latter  capacity  that  a  mere  lessee 

Mile  of  his-tenants  enter  into  the  land  and .  can  be  sued,  4  T.  R.  818;  2  Hen.  Bla.  860; 

.itdamage^  the  owner  may  have  his  remedy,  12  Mod.  168.    Delntit  reparare  is  sufficient* 

IbL  kTp.  74.     So  an  action  on  tl\e  case  lies  with  out  showing  how  the  deftodant  is  liable,  8 

'fer  breaking  the  fences  of  a  third  person,  T.  R.  766;  Cro.  Jas.  665;  1  Salk.  885,  860; 

^fba^  the  cattle  of  the  plaintiff  escape  into  2  Sannd.  114  a,  b,  c;  1  Price.  27.    It  seems 

fte  hmd  of  the  fermer  and  are  distrained,  1  sufBoient  although  the  defendant  wss  bound  to* 

iMd  Bi^m.  278.    Where  Uie  plamtiff  decUp-  repair  by  agteement,  see  G  B.  ft  C.  888,  888. 
efuiclurtr  against  the  tenant  fer  not  repfuring 

Vol."  n.  78 
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voT  BB-  21^(1  insnffieienciea  of  the  said  hedge  or  fence,  and  doing  damage  in  thoae  ro» 
^^2^  spective  clases.  Yet  the  said  defendant,  well  knowing  the  premises,  but  txith 
triving,  and  wrongfully  and  unjustly  intending  to  injure  and  aggrieve  the  aaad 
plaintiff  ih  that  behalf,  whilst  the  said  plaintiff  and  defendant  were  so  respee^- 
tively  possessed  of  their  said  respectire  closes,  with  the  said  appurtenances  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and 
times  betwecf^  that  day  and  the  day  of  exhibiting  this  bill,  to  wit,  at,  &c.  Xve- 
^nve)  aforesaid,  wrongfully  and  unjustly  suffered  and  permitted  the  said  hedgs 
or  fence  between  the  said  close  of  the  said  plaintiff,  and  the  said  close  of  the 
said  defendant,  to  be  and  continue,  and  the  same  then  was  ruinous,  prostrate, 
&llen  down,  out  of  repair,  and  in  great  decay,  for  want  of  needful  and  neces- 
sary rcpanring  and  amending  of  the  same,  whereby  divers  cattle,  to  wit, 

horses, cows, sheep,  <fec.  of  the  said  plaintiff,  lawfully  feeding  and 

depasturing  in  the  said  close,  piece  or  parcel  of  land  of  the  said  plaintiff,  od 
the  several  days  and  times  aforesaid,  went,  erred,  and  escaped  from  and  out  of 
the  same,  through  the  said  defects  and  insufficiencies  of  the  said  hedge  or 
fence,  into  the  said  close  of  the  said  defendant,  and  were  then  and  there  driven 
[  *782  ]  about  and  hunted  in  the  Miid  '^^close  of  the  said  defendant.  And  thereby  one 
of  the  said  cattle,  to  wit,  a  certain  cow  of  the  said  plaintiff,  then  and  there 
•  prematurely  calved,  and  became  and  was  greatly  injured  and  damaged.  And 
the  said  plaintiff  was  forced  ond  obliged  to  lay  out  and  expend  a  large  sum  of 
money,  to  wit,  the  sum  j£5,  in  and  about  the  endeavoring  to  cure  his  said  cow, 
and  also  by  reason  of  the  said  defects  and  insufficiencies  of  the  said  hedge  or 
fence  on  the  several  days  and  times  aforesaid,  divers  other  cattle,  as  well  of 
the  said  defendant  as  of  divers  other  persons,  feeding  and  depasturing,  and  be- 
ing in  the  said  close  of  the  said  defendant  on  the  several  days  and  times  afore- 
said, through  the  said  defects  and  insufficiencies  of  the  said  hedge  or  fence, 
erred  and  escaped  out  of  the  said  close  of  the  said  defendant,  into  the  said  close 
of  the  said  plaintiff,  and  ate  up,  trod  down,,  trampled  upon,  consumed,  and 
spoiled,  other  the  grass  and  herbage  of  the  said  close  then  and  there  grow- 
ing and  being,  of  great  value,  to  wit,  of  the  value  of  X20. — [^Condude  a$ 
ante,  596.] 


lOB 
FASIK,  &a 

By  revei^        [Commencemeni  as  ante,  696.]— For  that  whereas  the  said  defendant^  be- 
fee'il^dnst  fo^  ^^  ^^  ^^  ^^®  ^^  i^^  committing  of  the  ^grievanoes  hereinafter  next 

his  tenant  mentioned,  held  and  enjoyed  a  certain  messuage  or  dwelling-honae,  and  land, 

fo'  2?"*    ^*^  ^^  appurtenances,  situate  in  the  parish  of in  the  county  of  — '- 

tary  imsto 

by  outting       (y)   ^  precedents,  8  Wentw.  Index,  67  suit  of  a  reversioner,  the  right  of  the  ptaxn- 

down  trees,  to  71.    As  to  when  this  action  lies,  see  ante,  tiff,  and  the  possesaon  of  the  tenant  shoold  he 

or  other       ▼oL  i.  160,  &c    By  landlord  against  tenant,  desoribed  as  in  the  precedent,  ante,  777.    Am 

waste  (y).    or  by  renuunder-man  in  fee  against  the  tenant  action  on  the  case  in  the  nature  of  waste  lisi 

r  tt7fi<;  1  ^'  ^^*  "^  ^  Saund.  262  c.  d.;  Mod.  Ent  201;  at  the  suit  of  a  landlord  against  his  tenaalt 

L  *  <^<^  J  8  Ley.  128;  8  East,  88;  and  see  the  ibrms  of  ftff  Mts  done  by  the  latter  whfle  holdnig  mr 

stating  the  particular  waste  whether  voluntary  after  the  expiration  of  a  notioe  to  iput,  1 

or  permissive,  in  houses,  lands,  or  woods,  2  Campb.  860.    The  landlord  of  a  tenant  Srate 

Saund.  252  d,  e,  f. ;  8  East,  88.    This  action  year  to  year,  although  there  be  no  resenratiaB 

may  be  supported  by  any  person  who  has  the  of  the  timber  on  the  premises,  n^y  aopport 

immtdiaU  remainder  or  reversion,  whether  in  an  action  of  trespass  vi  tt  armit  against  % 

fee,  in  tail,  for  life  or  years,  against  the  ten-  third  person  for  oarryii^  it  away  after  it  hs« 

ant  in  possession,  or  a  stranger,  see  the  in-  been  cut  down,  2  Chit  Rep.^^GSd.    Whena 

stances,  2  Saund.  252,  n.  7,  where,  see  tl)e  lessor  during  the  term  out  down  some  oak  pot^ 

mode  of  declaring  in  generaL    If  the  decla-  lards  growing  upon  the    demised  pgemiWi 

ration  be  against  a  titrangtr  Ibr  waste  at  the  which  were  unfit  fx  timber,  it  waa  heU«  ttiA 
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m  teiumt  thereof  to  the  said  plaintiff,  that  is  to  say,  4S  tenant  thereof  firom  ^J^  ^ 
jfearto  year,  for  so  long  a  time  as  they  the  said  plaintiff  and  defendant  should 
iBspcctively  please,  to  wit,  at,  &c.  aforesaid.     Yet  the  said  defendant  contriv- 
ing, and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve 
tiie  said  plaintiff  in  his  reversionary  estate  and  interest  of  and  in  the  said  mesr- 
nage  or  dwelling-house,  and  land,  with  the  appurtenances,  whilst  the  same  so 
nei^  in  the  possession  of  the  said  defendant  as  tenant  thereof  to  tte  said  plain- 
tiff as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  between 
'  diat  day  and  the  day  of  exhibiting  this  bill,  [or,  if  in  C.  P.  "before  the 
eommenoement  of  this  suit,"  at,  Ac.  (venue)  aforesaid,  wrongfully  and  un- 
justly felled  (z),  cut  down,  and  prostrated,  and  caused  and  procured  to  be 
felled,  cut  down,  and  prostrated,  (a),  divers  trees,  to.  wit,  — oaks,  — elms,  — ap- 
pk-trees,  —  walnut  trees,  and  —  other  trees  of  the  said  plaintiff  of  great  value, 
ta  wit,  of  the  value  of  £—,  then  standing,  growing,  and  being  in  and  upon  the 
Midland,  and  took  and  carried  away  the  same,  and  converted  and  disposed  there- 
of to  his  own  use.     Whereby  the  said  plaintiff  hath  been  and  still  is  greatly 
injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and  interest  of 
and  in  the  said  messuage  or  dwelling-house,  an^  lanjl,  with  the  apptrtenances, 
to  wit,  at,  &c.  {ventte)  aforesaid. — \^Add  a  count  in  trover,  and  conclude  as 
anu  696.] 


• 
For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  commit-  The  like  in 
I  ting  of  the  grievances  hereinafter  next  mentioned,  held  and  enjoyed  divers,  to  another 
i  irit,  [1000]  acres  of  land  with  the  appurtenances,  situate  and  being  in  the  re^^i^^* 

parish  of in  the  county  of as  tenant  thereof  to  the  said  plaintiff,  er,  againit 

under  and  by  virtue  of  a  certain  demise  thereof  theretofore  made,  for  a  term  » J®"?°* 
which  is  since  determined,  to  wit,  at,  Ac.  {venue).     Yet  the  said  defendant  rj^^d 
contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  premises, 
i  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of  and  in  the  ^^^  having 
aaid  land,  with  the  appurtenances,  whilst  the  same  were  so  in  the  possession  of  ^ber^d 
the  said  defendant,  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  committed 

on,  4c.  and  on  divers  other  days  and  times  between  that  day  and  the day  w^te. 

of A.  D. at,  &c.  {venue)  aforesaid,  wrongfully  and  unjustly  fell- 
ed, cut,  prostrated  and  destroyed,  and  caused  and  procured  to  be  felled,  cut, 
E)8trated,  and  destroyed,  divers  timber  trees,  and  other  trees,  and  divers  sap- 
gs  and  standards  likely  .to  become  timber,  that  is  to  say,  500  timber  trees, 
500  other  trees,  2000  saplings,  and  2000  standards  likely  to  become  timber, 
and  also  large  quantities  of  coppice  wood  and  underwood,  to  wit,  2000  cart- 
loads of  coppice  wood,  and  2000  cart-loads  of  underwood,  at  those  times  re- 


ts the  tenant  for  life  or  yean  woAId  have  been 
mtifled  to  them  if  they  had  been  blown  down, 
aadwas  entitled  to  the  usufruct  of  them  dur- 
ing the  term,  the  lessor  could  not,  by  wrong- 
ftiSr  severing  them,  acquire  any  right  to  them, 
and  consequently  that  he  or  his  vendee  could 
aot  maintain  trespass  asainst  the  tenant  ibr 
tikmg  them,  5  B.  &  C.  897;  8  D.  &  R.  651, 

tc 

{z)  It  18  necessary  in  this  action,  as  well  as 
b  the  writ  of  waste,  to  state  in  the  declara- 
tion the  nature  and  kind  of  waste  which  is  the 
•object  of  the  action.  See  the  seyeral  Ibrms  in 
2  Saimd.  252  d,  e,  C 


(a)  When  trees  are  excepted  in  the  lease, 
trespass  ia  sustainable,  and  not  case,  8  East, 
190;  and,  if  not  excepted,  the  interest  of  the 
lessor  in  the  body  of  the  trees  continues,  so 
that  he  may  support  trespass  for  carrying 
them  away,  1  Saund  822,  n.  5;  2  T.  IL  18;  2 
Campb.  491.  But  if  a  lessor,  durins:  tiie 
term,  cut  down  trees  growing  upon  the  demis- 
ed premises,  which  arc  fit  only  for  fire^wood, 
and  the  lessee  take  them  away,  trespass  will 
Hot  lie  against  the  lessee  at  the  suit  of  either 
the  lessor  or  his  yendee,  8  D.  &  R.  651 ;  6  B. 
at  0«  Ov7,  0>  K/m 
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■^       pectively  standing,  being,  and  growing,  in  and  upon  the  said  land,  the 
^'*'^*        ^ood  and  underwood,  so  felled  and  cut  as  aforesaid,  at  the  several  times  of  i 
'ing  and  cutting  thereof,  not  being  of  fit,  proper,  and  seasonable  growth  for 
felled  and  cut ;  and  the  said  timb^  trees,other  trees,  saplings,  standards,  oo] 
wood,  and  underwood,  being  of  ^eat  Tidue,  to  wit,  of  the  value  of  £1000, 
took  and  carried' away  the  same  respectively,  and  converted  and  dis| 
thereof  to  his  own  use ;  and  the  said  defendant  also,  on  the  said  several  daj 
and  times  aforesaid,  and  during  his  said  tenancy,  took  down,  pulled  doi 
prostrated,  and  destroyed  a  certain  kiln,  to  wit,  lime  kiln,  of  great  value. 
wit,  &;c.  standing  and  being  on  the  said  premises,  and  took  and  carried  ai 
the  same,  and  the  materials  thereof,  containing,  to  wit,  50  cart-loads  of  bricl 
50  cartrloads  of  stone,  50  cart-loads  of  mortar,  100  weight  of  iron,  and 
other  building  materials,  and  carried  away  the  same,  and  converted  and 
posed  thereof  to  his  own  use,  whereby  the  said  plaintiff  hath  been  and  still 
greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and 
terest  of  and  in  the  said  land,  with  the  appurtenances,  to  wit,  at,  &c.  (venue] 
afiM'esaid.  # 

Second  And  whereas  also  the  said  (Jefendant,  before  and  at  the  time  of  the  com: 

^T'^'ttin   ^^^^  ^^  ^^^  grievances  hereinafter  next  mentioned,  held  and  enjoyed  divers, 
down^tim-^  Other  wit,  1600  acres  of  land,  with  the  appurtenances,  comprising,  amongst  ot 
ber,  as  de-  land,  divers,  to  wit,  800  acres  of  coppice  wood,  and  800  acres  of  underw* 
*^***^*       situate  and  being  in  the  county  aforesaid,  as  tenant  thereof  to  the  said  pL 
bfefe  done.  ^^^7  to  wit,  at,  &c.  (venue)  aforesaid ;  and  thereupon  it  then  and  there  becai 
and  was  duty  of  the  said  defendant  to  cut  the  coppice  wood  and  underw 
growing  in  and  upon  the  said  premises,  at  due  and  proper  times  and  seasoi 
Yet  the  said  defendant  contriving,  and  wrongfully  and  unjustly  intending 
injure,  prejudice,  and  aggrieve  the  said  plaintiff,  in  his  reversionary  estate 
interest  of  and  in  the  said  land,  with  the  appurtenances,  whilst  the  same  w 
so  in  the  possession  of  the  said  defendant,  as  tenant  thereof  to  the  said  p 
tiff,  as  aforesaid,  to  wit,  on,  Ac.  and  fnnn  thence,  for  a  long  and  unreason 

time,  to  wit,  until  the day  of A.  D. wrongmlly  delayed  cu 

ting,  and  did  not  cut  divers,  to  wit,  100  acres  of  coppice  wood,  and  100 
of  underwood,  of  and  belonging  to  the  said  premises,  which  ought  to  have 

eut  before,  to  wit,  in  the  year  of  our  Lord and  wrongfully  and  injurious!] 

cut  the  3anie,  after  the  expiration  of  such  reasonable  times  as  aforesaid,  to  wit|| 

on  the  — ^  day  of in  the  year  of  our  Lord and  just  before 

expiration  of  the&aid  tenancy  of  the  said  defendant,  by  reason  whereof  he 
said  plaintiff  was,  by  the  said  defendant,  wrongftilly  and  unjustly  deprived 
the  benefit  of  the  fresh  growth  of  the  said  underwood  and  coppice  wood, 
the  time  when  the  same  ought  to  have  been-  cut,  and  which  he  would  have  hi 
if  the  same  had  been  cut  at  due  and  proper  time*in  that  behalf,  and  thei 
the  said  plaintiff  hath  been,  and  is  greatly  injured,  prejudiced  apd  aggriei 
in  his  reversionary  estate  and  interest  of  and  in  the  said  lands,  with  the  a|^*| 
tenances,  to  wit,  at,  &c.  {venue).     . 


By  land- 
lotd 

against  ten- 
ant, for  not 
cultivating 
acootding 


[Commencement  as  ante,  596.] — For  that  whereas  the  said  defendaDlyl 
heretofore,  to  wit,  on,  &c.  at,  kc. {venue')  was.  and  from  thence  hitherto  faadil 
been,  and  still  is,  tenant  to  the  said  plaintiff,  of  a  certain  messuage,  fimi|| 

land,  and  premises,  with  the  appurtenances,  situate  in  the  parish  of i 

to  good  "    county  of ,  and  by  reason  thereof,  during  *all  that  time  it  was  the  iatj\ 

husbandry,  of  the  said  defendant,  as  such  tenant  as  aforesaid,  to  manage,  use,  and  ealti-' 
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ike  said  fiurm,  lanfib  aad  premiaes,  with  the  appurtenaaoeB,  in  a  good 
httdbandlike  manner,  and  aooording  to  the  custom  of  the  country  where  ^^'"»  *^ 
said  farm,  lands,  and  premises  were  so  situate  as  aforesaid,  to  wit,  in  thct  or  for  not 
,  jsh  Mid  county  aforesaid.     Yet  the  said  defendant,  not  regarduDtg  his  duty  ^^?^' 
that  behalf^  but  contriving,  &c. — [Siate  the  breaches  according  to  the       ^  '' 
\  a$  in  asaumpsit.  arUe,  307  to  813.   If  the  action  be  not  for  repairing ^ 
Migfltiofi  to  repair ,  and  the  breach  should  be  stated  as  ante,  307  to 
Hi.     When  the  action  is  for  the  breach  of  an  express  covenant,  it  is 
Mtml  in  one  count,  immediate^  after  the  statement  of  the  tenancy,  to  al- 
%ige  the  terms  of  the  tenancy,  the  breach  of  which  is  complained  of  asfoU 
%»t : — '^  under  and  subject  to  certain  terms  and  conditions  to  be  perforn^ 
^9i  and  fulfilled  by  and  on  the  part  of  the  said  defendant,  that  is  to  say, 
i^uU,  ^c^      Then  set  forth  the  covenant  in  the  lease,  ^c.    Add  a  couot 
\i^  trover,  if  there  be  any  evidence  to  support  it,  and  conclude  as  ante,  596. 
1%  incomi^ig  tenant  against  outgoing,  16  Ea^,  71.] 

\  ^ 

[Commencement  as  ante,  596. J — For  that  whereas  the. said  plaintiff,  be-  lo 

I     (6)  See  forms   in    aasumpait,  and    notes, 

fBte,  807.    When  case  la  maintainable,  id. 

ttdantie,  Tol.  L  162. 
ie)  See  forov,  8  Wentw.  Index,  Ixr;  2 

ftit,  497;  4  Id.  107;  6  Id.  208;  LiL  £nt  55; 

Bud.  A.  74,  78,  106,  226,  251,   300,   807, 

tU,  865;  MoT^.  849,  865;  2  Rich.  C.  P.  168. 

lad  a  form  againat  a  canal  oon^pony  for  not 
i  jaaiiigtiig  the  oanal  aooording  to  act  of  par- 
I  JbineDt,  3  Y.  &  J.  60.  See  a  more  general 
i  linn,  I  MalL  141;  Post,  794,  5,  and  the  notes 
1 1»  Hm  tea,  ante,  769,  most  of  which  are  ap- 
[  |lk»ble.  An  action  lies  for  diverting  or  ob* 
I  flbncting  a  water-coarse  to  which  the  plaintiff 

ka  a  right,  and  whereby  he  has  sustained 

teage:    Roffning  water  is  originally  publici 

fmiit  and  an   indivkhial  can  only  acquire  a^ 

ii^  to  it  by  applying  so  much  of  it  as  he  re-*    it  produced  no  waste  of  water,  *it  'was 

foires  for.a  beneficial  purpose,  leaving  the  rest     -^  - -^       ,...-,  ^  ...,^    . 

to  otherp,  who  if  thoT  acquire  a  right  to  it  by 

•Aseqnent  appropriation,  cannot  lawfully  be 

IbtniM  in  the  enjoyment  of  it.     But  where 

^  plaintiff  alleged  that  defendant  had  erect- 

«ft  CDS  dam  above  plaintiff's  premises,  and 

videned  another,  and  thereby  preyentod  the 

inter  from  running  in  its  usual  course,  and  in 

tbvsml  calm  and  smooth  manner  to  the  plain- 
tiff*! premises,  and  thereby  the  water  run  in  a 

^BiEerent  channel,  and  with  great  violence,  and 

^ored  the  banks  and  premises  of  plaintiff,  but 

Q8  not  allege  an  injury  from  the  want  of  a 

ttficieDt  quantity    of  water,   and  the    jury 

^naA  ihe  plaintiff's  premises  were  not  in  fur- 

^t  bat  were  of  opinion  that  defendant  had  no 

^^t  to  stop  the  water,  or  keep  it  pent  up 

ia  the  summer  time,  it  was  held  that  the 

phintiff  could  not  recover  damages  for  the 

vsction  of  the  dam,  but  was  bound  to  allege 

•Ad  prove  that  he  had  sustained  an  injury 

from  the  want   of  a  sufficient    quantity    of 

nter,  2  B.  A  C.  910;  4  D.  &  R.  688,  8.  C. 

fts  owner  of  land  through  which  a  river  runs, 

Mmot  by  enlarging  a  channel  of  certain  di- 

ncniions,  leading  out  of  the  river  through 


v^h  the  water  had  been  used  to  flow,  before    jwater-.course,  1  Wils.  174. 
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any  appropriation  of  it  by  another,  divert        ^^ 
more  of  it  to  the  prejudice  of  any  other  land-  For  divert- 
owner  lower  down  the  river,  who  had  at  any  ing  the 
time  before  snck  enlargement  appropriated  to  water  of  a 
himself  the  surplus  water  which  (tid  not  eaoape  river  fh>m 
by  the  former  channel,  6  East,  208.     And  the  plaintiff's 
occupier  of  a  mill  may  maintain  an  action  for*iiuU(c). 
forcing  baok  water,  and  injuring  his  mill,  al- 
Jbhough    he  Jias  within  a  few  years  previous, 
'erected  a  wheel  requiring  less  water  than  the 
one  he  had  previoi:«^ly  u^.    1  B.  ft  A.  258.  ^ 
But  where  the  defendant  ereotacT  a  dam 
above  the  mill  of  the  plaintiff,  by  which  the 
water  vnis  diverted  from  its  accustomed  chan- 
nel, but  to  which  it  returned  long  before  it 
reached  the  plaintiff's  mill,  which  diversion 
aflfocted  the  regularity  of  the  supply,  though 
"  ■      "  "  held 

that  the  plaintiff  was  entitled  to  recoTCr,  7 
Moore,  845.  Where  a  plaintiff,  who  had  a 
right  to*irrigate  his  meadow,  by  placing  a  dam 
of  loos^stones  across  a  small  stream,  and  oc- 
casionally a  board  or  Ibnder  fastened  (the 
board  by  means  of  two  stakes),  which  had 
never  been  done  by  his  predecessors,  and  the 
defendant,  who  had  rights  on  the  same  stream, 
having  removed  the  stakes  and  the  boards 
also,  a  Terdict  was  given  for  the  plaintiff^  in 
an  action  for  such  removal;  tb?i  court  reAised 
to  set  it  aside,  holding,  that  the  defendant  had 
no  right  to  remove  thft  board  as  well  as  the 
stakes,  on  the  ground  that  the  stakes  gave  the 
board  a  character  of  permanency,  incompati- 
ble with  the  defenoant's  rights,  6  Bing. 
879.  After  twenty  years'  uninterrupted  en- 
joyment *of  a  spring  of  water,  an  absolute 
right  to  it  is  gain^  by  the  occupier  of  the 
close  in  which  it  issues  above  ground,  and  the 
owner  of  an  adjoining  olosel  cannot  lawAilly  cut 
a  drain  whereby  the  supply  of  water  to  the 
spring  is  diminished,  1  Camp.  468.  If  one 
has  ancient  pits,  which  are  separated  by  a 
rivulet,  he  may  cleanse  them,  but  cannot 
change  <it  enlarge  them  to  the  injury  of  the 
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10  wATi».  fyjpQ  jiQ  j  ^  |j|3  ^iQQ  Qf  ^^^  oommitting  of  the  said  grievances  by  the  said 

^    *   fendant  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been, 

.still  is,  {d)  lawfully  possessed  {e)  of  certain  [iron  and  tin]  works  and 

mises,  with  the  appurtenances,  situate  and  being  in  the  county  of 


at  (/)  Ac]  and  by  reason  thereof  before  {g)  and  at  the  time  of  the  oomi 
ting  of  the  grievances  hereinafter  mentioned,  of  right  (A)  ought  to  have 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and 
[  *789  ]  vantage  of  the  water  of  a  certain  stream  *  or  water-course  in  the  county 

said,  which  during  all  that  time  of  right  ought  to  have  run  and  (t),  fioi 
and  until  the  diversion  thereof  hereinafter  mentioned,  of  right  haid  run 
flowed,  and  still  of  right  ought  to  run  and  flow  unto  {k)  'the  said  works 
the  said  plaintiff,  for  the  supplying  the  same  with  water  for  the  working  (f ; 
thereof  to  wit,  at,  &c.  (venue)  aforesaid.     Yet  tHe  said  defendant  well  kno! 
ing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending 
injure  and  prejudice  the  said  plaintiff  in*  this  respect,  and  to  deprive  him 
the  use,  benefit,  and  advantage  of  the  water  of  die  said  stream,  and  to 
der  and  prevent  the  said  plaintiff  from  working  his  said  works  in  so  ample 
beneficial  a  manner  as  he  had  theretofore  done,  and  of  right  ought  to  hai 
done,  and  to  injure  him  in  the  way  of  his  trade  and  business  of  a  manuf 
turcr  of  [tin  plates]  which  he,  during  all  the  time  aforesaid,  e^cercised  ai 
.   carried  on,  and  still  doth  exercise  and  carry  on,  at  the  said  works,  and 
mises.  and  to  put  him  to  great  charge,  expense,  trouble,  and  inconveniei 
.  whilst  the  said  plaintiff  was  so  possessed  of  his  said  works  and  premises, 
the  appurtenances  as  aforesaid,  and  so  exercised  and  carried  on  his  said 
and  business  therein,  to  wjt,  on,  &;c.  .and  on  divers  other  /lays  and  times, 
tween  that  time  and  the  day  of  exhibiting  the  bill  of  the  said  plaintiff, 
the  said  defendant  in  this  behalf,  [or  if  in  C,  P.  '^  before  the  commenoem^ 
of  this  suit,"]  to  wit,  in  the  county  aforesaid  (m)  wrongfully  and  injuria 


((2)  This  allegation  ia  immaterial,  and  need 
not  be  proyed.     3  Taant  187,  8,  9. 

(e)  This  statement  of  possession  18  sufficient, 
ante,  769. 

( f)  The  venue  is  local,  but  a  local  descrip- 
tion of  the  nuisance  is  unnecessary,  2  East, 
477.  A  variance  in  a  statement  of  the  local 
situation  fW>m  that  proved,  would  oe  &taL 
Describing  a  weir  to  have  been  erected  bj  the 
defendant,  at  H.,  when  it  was  erected  at  a 
lower  part  of  the  same  water,  at  T.,  the  vari- 
ance was  held  &tal,  1  New  Rep.  290.  2 
Smith's  Rep.  677,  S.  C. 

{g)  Sometimes  this  allegation  would  be 
improper,  4  East,  107;  6  Id.  488;  1  Taunt. 
205,  206;  1 B.  &  P.  87.  And  where  one  de- 
elated  in  case  for  obstructing  a  water-course 
upon  his  possesion  of  a  mill,  with  the  appur- 
t^anoes,  and  that  by  reason  of  tueh  his  pos^ 
iession^  he  had  a  right  to  the  use  of  the 
water  running  in  a  certain  tunnel  to*  the  mill^ 
it  was  held,  that  such  allegation  was  not  sup- 
ported by  proof  that  the  tunnel  was  made  on 
the  defendant's  land,  which  he  had  agreed  to 
let  the  plaintiif  have  for  this  purpose,  fbr  a 
certain  consideration,  but  of  which  no  convey- 
ance was  made  by  him  to  the  plaintiff,  and  he 
had  since  refused  assent,  because  the  plaintiff 
had  not  the  water  by  reason  of  his  possession 
of  the  mill,  but  by  parol  license  or  contract 


which  could  not  pass  the  title  to  the  land*  aai. 
the  license   was    revokable   and   reroked,  4 
'  East,  107;  and  see  6  B.  &  C.  221;  7  D.  &  B. 
783,  a  C. 
(A)  Ante,  769,  and  6  East,  20a. 
(i)  It  is  not  necessary  to  show  any  otber 
title  in  a  declaration  for  the  diversion  of  a 
water-course  than  **  qtue  ad  Urram.,^^  Jte. 
plaintiff  "  currere  eansuevit;**  2  Sannd.  114; 
Ante,  769;  Cro.  Gar.  500,  675;  3  Lev.   189i 
8  Mod.  49;  1  Show.  64;  2  Show.  248;  Cartk 
85;  1  Leon.  247;  Palm.  290;  8  Lev.  188.  & 
C^  2  Ventr.  292;  Fits.  K.  B.  123,  and  sea  • 

m:  &  a  29. 

{k)    It  is  not  neoessaxy  to  show  the  tefw 
mint  of  a  water-course,  Slun.  389;  Comb.23L 

(/ )  If  tt^  defendant  was  entitled  to  irrigate, 
here  insert  in  one  count  the  foDowing  qitali&* 
cations  of  the  pluntiff's  right;*  vis.  '* 
and  except  at  such  times  when  it  Aouid 
might  be  reasonable  and  proper  to 
a  certain  close  in  the  occupation  of  lAe 
defendant,  near  the  said  toater^couru^ 
reasonable  gttantities  of  the  water  tkeretfi** 

(m)  If  the  de&ndant  was  not  entitled  Is 
irrigate,  then  insert    the  following    woniss-' 
**andat  times  when  it  was  not  n 
or  proper  to  water  the  said  clou  of  tk€ 
defendant,  with  the  said    stream  or 
course. 
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(ft)  dug,  and  inade,  and  caused  to  be  cut,  dug,  and  mad^  in  and  oat  of  ^ 
rides  of  the  said  stream  or  water-course  above  the  said  works  and  premi-   ^?^ 

divers,  to  wit, sluices, trenches, channels,  and cut, 

it  depth  and  width,  to  wit,  of  the  width  of feet,  and  of  the  depth 


feet,  and  kept  and  continued,  and  caused  to  be  kept  and  continued 


said  sluices,  trenches,  channels,  and  cuts,  on  the  sides  of  the  said  stream 
water-course,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
by  daring  all  the  time  aforeisaid,  unlawfully  and  wrongfully  diverted  and 
~  divers  ""^ large  quantites  of  the  water  of  the  said  stream  or  water-course  [  *790  ] 
of  and  away  from  the  said  works  of  the  said  plaintiff,  and  stopt,  prevented, 
hindered  the  water  of  the  said  stream  or  water-course  from  running  or 
'ng  along  its  usual  course  to  the  said  works,  and  from  supplying  the  ssime 
water  &r  the  necessary  working  thereof,  as  the  same  of  right  ought  to 
done,  and  otherwise  would  have  done,  and  by  reason  thereof  the  water 
the  said  stream  or  water-course,  sufficient  for  the  supplying  of  the  said 
of  the  said  plaintiff,  during  all  or  any  part  of  that  time,  could  not 
did  run  or  flow  to  the  same,  as  the  same  of  right  ought  to  have  done, 
|mI  otherwise  would  have  done,  and  the  said  plaintiff  thereby,  for  want  of 
^  sufficient  water,  could  not,  during  that  time  use  his  said  works  and 
ises,  or  follow,  use,  or  exercise  his  said  trade  or  business  therein  in  so 
extensive,  and  beneficial  a  manner  as  he  might  and  otherwise  would 
done,  but  was  thereby  during  all  that  time  deprived  of  the  use  and  en- 
lent  of  his  said  works  and  premises,  and  of  all  the  benefits,  profits,  gains, 
advantages  which  he  otherwise  might  and  would  have  made,  by  carrying 
ii  his  trade  and  business  therein,  to  wit,  at,  &e,  {venue)  aforesaid.     And  Seoond 
Aereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  ?^^°^*  ^^ 
peyance  hereinafter  next  ipentioned,  was,  and  from  thence  hitherto  hath  ^^(UvoL 
ien,  and  still  is,  lawftilly  possessed  of  certain  other  works  and  premises,  with  non  of 
be  appurtenances,  situate  and  being  in  the  county  aforesaid,  near  to  a  cer-  ^^tJT*^**'* 
un  other  stream  or  water-course  there,-  and  which  said  last  mentioned  stream  showing 
r  water-course,  before  and  at  the  time  of  the  committing  of  the  grievances  the  mouw 
iereinafter  next  mentioned,  had  run  and  flowed,  and  been  used  and  accustom-  (^)* 
d  to  run  and  flow,  and  of  right  ought  to  have  run  and  flowed^  and  still  of 
ll^t  ought  to  run  and  flow  in  great  plenty  and  abundance,  unto  the  said 
ittt-mentioned  works  of  the  said  plaintiff,  for  the  supplying  the  same  with 
iseessary  water  for  the  working  thereof,  to  wit,  at,  Ac.  aforesaid.     Yet  the 
pad  defendant,  well  knowing  the  said  last-mentioned  premises,  but  contriving 
id  intending  to  injure  and  prejudice  the  said  plaintiff  in  this  behalf,  and  to 
lq>rive  him  of  the  use,  benefit,  and  advantage  of  tho  water,  of  the  said  last- 
iientioned  sti*eam  or  water-course,  and  to  deprive  him  of  the  benefit  and  pro- 


(a)  It  wemB  that  a  declaration  fborobttniet- 
'n^  a  muer-ooune,  without  showing  how,  ia 
A  on  denrairer,  but  not  after  verdict,  1  Ld. 
Nym.  452,  ud  Qmere.  The  injudicious  act 
Md  be  deBoribed  according  to  the  fact,  see 
its,  771 »  n.;  a  count  for  diyerting  and  tum- 
^  &6.  is  not  supported  by  proof  of  penning 
•sk  sad  efaeoking  a  stream,  6  Price,  1 ;  and 
'lkimt.584.  Where  the  declaration  alleged 
bt  detedaat  placed  and  raised  a  dam  across 
hi  stream,  and  thereby  diverted  and  turned 
Ik  water,  and  prevented  it  from  running 
^  its  usual  course  to  the  plaintiff  *ti  rnilU 
id  from  supplying  tho  same  with  water  ll*r 


the  necessary  working  thereof;  as  the  some 
of  right  ought  and  otherwise  would  have  done: 
it  was  held  that  such  allegation  was  supported 
by  proof,  that  in  consequence  of  the  dam,  the 
water  was  prevented  from  being  regularly 
supplied  to  the  plaintiff 's  mill,  although  the 
stream  was  not  diverted,  as  tiie  dam  was 
erected  above  the  mill,  and  the  water  returned 
to  its  regular  course  long  before-  it  reached 
tho  miU,  and  there  was  no  waste  of  water  oo* 
casioned  by  the  erection  of  the  dam,  7  Moore, 
845. 

(o)  See  a  more  general  form,  1  ICalL  141 ; 
but  see  ante,  789,  note  (a.) 
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10  WATT*-  fits  of  his  said  last-mentioned  works,  and  of  his  trade  and  boaiiieaa  as 
^^^»   fiirturer  *of  [tin  plates]  as  aforesaid,  and  to  pnt  him  to  great  chai^ge,  troiiii^ 
expense,  and  inconvenience,  whilst  the  said  plaintiff  was  so  possessed  of  da 
said  last-mentioned  works,  with  the  appnrtenanceras  aforeaaid,  aiid  cumL 
on  the  said  business  therein,  to  wit,  on  the  daj  and  year  aforesaid,  and  on  fr 
Ters  other  days  and  times,  between  that  day  and  the  day  of  exhibitiiig  this  \Si, 
[or  if  in  C.  P,  '^  before  the  commenoement  of  this  suit,"]  wronj^ullj  andia- 
jnstly  diverted  and  turned  divers  large  quantities  of  the  water  of  the  saidhtt' 
mentioned  stream  and  water-course  out  of  the  same,  and  awaj  firom  the  wi 
last-mentioned  works  of  the  said  plaintiff,  and  hindered  and  prevented  (;»)  ths 
water  of  the  said  last-mentioned  stream  or  water-course  from  running  or  flowiag 
along  its  usual  course  to  the  said  last-mentioned  works  of  the  said  plaintiff  laa 
flrom  supplying  the  same  with  water  for  the  necessary  working  thereof  as  tk 
same  ought  to  have  done,  and  otherwise  would  have  done,  and  by  reason  thoe- 
of  the  water  of  the  said  last-mentioned  stream  or  water-course,  sufficient  Sr 
the  supplying  of  the  said  last-mentioned  works,  during  that  time,  could  i»t 
nor  did  run  or  flow  to  the  same,  as  the  same  ought  to  have  done,  ^nd  other- 
wise would  have  done,  and  the  said  plaintiff^  for  want  of  sufficient  water,  coaU 
not,  during  that  time,  use  his  said  last-mentioned  works,  or  fi>Uow,  use,  ox 
exercise  his  trade  and  business  therein,  in  so  larse,  extensive,  and  bene&cbl  a 
manner,  as  he  ought  to  have  done,  snd  otherwise  would  have  done,  but  vas 
thereby,  during  all  that  time,  deprived  of  the  use  and  enjoyment  of  the  siki 
last-mentioned  works  and  premises,  and  of  all  the  benefit,  profit,  gain,  and  ad- 
vantage which  he  otherwise  might  and  would  have  made,  by  carrying  on  his  said 
Third         trade  and  business  therein,  to  wit,  at,  &o.  {vemte)  aforesMd. — ^d  whereas  al- 
21^*^        so  the  said  plaintiff,  befin^e  and  at  the  time  of  committing  the  grievances  here- 
keeptng  the  inafter  next  mentioned,  was  and  firom  thence  hitherto  hath  been,  and  still  is, 
banks  of  a  lawfully  possessed  of  certain  other  works  and  premises,  with  the   appurte- 
1^^.^  '^  nai^ces,  situate  and  being  in  the  county  aforesaid,  near  to  a  certain  other 
stream  or  water-course  there,  and  which  said  last-mentioned  stream  or  water- 
[  *^792  ]  couse,  before  and  at  the  time  of  committing  *the  grievances  hereinafter  meo^ 
tioned,  had  run  and  flowed,  and  had  been  used  and  accustomed  to  run  and 
flow,  and  of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to 
run  and  flow,  in  great  plenty  and  abundance,  unto  the  said  last-mentioned 
works  of  the  said  plaintifi^  for  the  supplying  of  the .  same  with  nece^uy 
water  for  the  working  thereof,  to  wit,  at,  &c.  {venut)  aforesaid. — ^And 
whereas  the  said  de&n&nt,  before  and  at  the  time  of  the  committing  of  the 
same  grievances  hereinafter  mentioned,  was,  and  finom  thence  hitherto  hath 

been,  and  still  is,  possessed  of  divers,  to  wit, closes  of  land,  on  the 

banks  and  sides  of  the  said  last-mentioned  stream  or  water-course,  and  the 
said  defendant,  by  reason  thereof,  during  all  that  time  aforesaid,  of  right 
ought  to  have  repaired  and  amended,  and  still  of  right  ought  to  repair  (r) 
and  amend,  such  parts  of  the  banks  of  the  said  stream  or  water-course,  wfaich 
are  situate  within,  and  are  parts  of  the  same  closes,  as  occasion  hath  required, 
or  should  require  to  prevent  the  wat0r  of  the  said  last-mentioned  stream  or 
water-course  from  escaping  or  ruxming  fi*om  the  same  through  the  s«ne 

( V)  Qvare^  if  it  ought  not  to  be  aTerred  proT«  that  tha  dalhndant  nade  tfaa  cuts,  » 

how  the  defiendant  preTented  the  water  flow-  stated  in  the  fini  eount 

ing,  ftc.  Bee  1  Lord  Raym.  462;  Ante,  789,  (r)   Thia   is    a    anffieieBt    allegaticn,   Ld. 

note  (n).  Rajm.  1668;  SaUc  860;  8T.  766;  2  Saunl. 

iq)  See  Plead.  A.  226.    Thisodivit  is  proper,  118,  14;  Ante,  780,  nele. 
in  order  to  avoid  the  ri^k  of  not  being  aMe  to 
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l^Kiks,  through  the  defects  and  insufficiencies  thereof.     Yet  the  siud  defend-  ^ 
|tat,"well  knowing  the  said  last-mentioned  premises,  but  contriving  and  intend-    ^^^ 
Ibg  wrongfully  and  unjustlj  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff.^ 
h  ibis  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  the 
*ater  of  the  said^  last^mentioned  stream  or  water-course,  and  of  the  benefits  . 
profits  arising  firom  his  exercising  and  carrying  on  his  said  trade  and 
iness  ii  the  said  last-mentioned  works  and  premises  as  aforesaid,  whilst 
said  plaintiff  was  so  possessed  of  the  said  last-mentioned  works  and  prem- 
,  with  the  appurtenances,  as  aforesaid,  and  carried  on  his  said  trade  and 
iness  therein,  to  wit,  on.  &c.  and  from  thence  for  a  long  space  of  time,  to 
hitherto,  wrongfully  and  unjustly  suffered  and  permittea  the  said  banks 
be  and  continue,  and  the  same,  during  all  that  time,  were  ruinous  and  in 
[lad  condition  for  want  of  needful  and  necessary  repairing  and  amending  the 
wme,  whereby  divers  large  quantities  of  the  water  of  the  said  last-mentioned 
wream  or  water-course  which  otherwise  would  have  run  and  flowed  to  the 
|ud  last-mentioned  works  of  the  said  plaintiff,  and  have  worked  the  same,  on 
^e  said  day  and  year  aforesaid,  and  on  divers  other  days  and  times,  between 
flat  day  and  the  *day  of  exhibiting  the  bill  aforesaid,  [or  if  in  C  P.  '*  be-  [  *^QZ  ] 
fcre  the  commencement  of  the  suit,'']  escaped  and  ran  from  and  out  of  the 
^d  last-mentioned  stream  or  water-course,  through  the  said  defects  and  in- 
iencies  of  thejjaid  banks,  and  became  and  wei;e  wholly  lost  to  the  said 
tiff,  and  never  did  run  or  flow  to  the  said  last-mentioned  works,  for  the 
rking  thereof,  as  the  same  ought  to  have  done,  and  otherwise  would  have 
ne,  and  thereby  the  said  plaintiff,-  for  want  of  the  said  water,  could  not, 
iaring  all  or  an/ part  of  the  time  last  aforesaid,  use  or  work  his  said  lasb- 
ntioned  works,  or  follow,  use,  or  exercise  his  said  trade  or  business  therein, 
80  large,  extensive,  and  beneficial  a  manner  as  he  ought  to  have  done,  and 
erwisc  woiild  have  done,  and  was  thereby  during  all  that  time,  deprived 
^tf  the  use  and  enjoyment  of  his  said  last-mentioned  works,  and  of  the  bene- 
Lfts,  profits,  and  advantages  which  he  otherwise  might  and  would  have  derived 
yuA  acquired  from  carrying  on  his  said  trade  and  business,  to  wit,  Ac.  (^venue) 
|tforesaid. — And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  ^o'"^ 
[iWminitting  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  ^d^inJ[ 
kiitherto  hath  been,  and  still  is  lawfully  possessed  of  certain  other  works  and  &o.  cuts ' 
[yremiaes,  with  the  appurtenances,  situate  in  the  county  aforesaid,  near  to  a  fro™*!** 

E^  'ain  other  stream  or  water-course,  which  before  and  until  the  time  of  the  **'*""  ^*' 
imitting  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned, 
run  and  flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and 
rf  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and 
Slow,  in  great  plenty  and  abundance,  unto  the  said  last-mentioned  works  of 
'we  said  plaintiff  for  the  supplying  of  the  same  with  necessary  water  for  the 
porking  thereof,  to  wit,  at,  &c..  (jvenue)  aforesaid ;  yet  the  said  defend- 
■nt  well  knowing  the  said  last-mentioned  premises,  but  contriving,  and  in- 
ending  unlawfully  and  wrongfully  to  injure  and  prejudice  the  said  plaintiff 
tin  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage,  of  the 
^ter  of  the  said  last-mentioned  stream  or  water-course,  and  to  deprive  him 
I  rf  the  benefit  and  profit  of  his  said  last-mentioned  works,  and  his  trade  and 
iWiness  as  such  manufacturer  as  aforesaid,  and  to  put  him  to  great  charge, 
rtroable,  expense,  and  inconvenience,  whilst  he  the  said  plaintiff  was  so  pos- 
Kssed  of  the  said  last-mentioned  works  and  premises,  with  the  appurtenances 

y        jj  («)  As  to  this  count  6  East,  208;  1  Wils.  176. 
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TO  wAtEB^  as  aforesaid,  and  carried  on  the  said  ^business  therein,  to  wit,  on  the  day  . 

^2^*  and  year  aforesaid,  and  on  divers  other, days  and  times  between  that  day  and 
the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "  before  the  commencemeiil 
of  this  suit,"]  wrongfully  and  injuriously  widened,  deepened,  and  enlarged, 

divers,  to  wit, feeders, sluices, cuts,  and water-courses, 

.  leading  from  and  out  of  the  said  stream  or  water-course  in  this  count  first  ' 
above  mentioned,  and  thereby,  on  those  several  days  and  times  drew  off,  and . 
diverted  ironi  the  said  stream  or  water-course,  a  much  greater  quantity  ci 
water  than  had  before  then  used  to  flow,  or  ought  then  to  have  flowed  from 
the  said  stream  or  water-course,  and  away  from  the  said  last-mentioned  works 
of  the  said  plaintiff,  and  hindered  and  prevented  the  water  of  the  said  last- 
mentioned  stream  or  water-course  from  running  or  flowing  along  its  usual 
course  to  the  said  last-mentioned  works  of  the  said  plaintiff,  and  irom  supply- 
ing the  same  with  water  for  the  necessary  work  thereof  as  the  same  ou^t  to 
have  done,  and  otherwise  would  have  done,  and  wrongfully  and  injuriouslv 
kept  and  continued  the  said  feeders,  sluices,  cuts,  and  water-courses,  so  wid* 
ened,  deepened,  and  enlarged,  and  the  water  so  drawn  off  in  larger  quantities 
as  aforesaid,  from  thence  hitherto  and  by  reason  thereof,  the  water  of  thft 
said  stream  or  water-course,  sufficient  for  the  supplying  of  the  said  last-men- 
tioned works,  during  all  or  any  part  of  that  time',  could  not,  nor  did  nm  or 
flow  to  the  same,  as  the, same  ought  to  have  done,  and  otherwise  would  have 
done,  and  the  said  plaintiff  thereby,  for  want  of  such  sufficient  water,  could  ^ 
not,  during  all  or  any  part  of  that  time,  use  his  said  last-mentioned  works 
and  premises,  or  follow,  use,  or  exercise  his  trade  and  business  therein,  in  so 
large,  extensive,  and  beneficial  a  manner  as  he  ought  to  have  done,  and  oth- 
erwise might  and  would  have  done,  but  was  thereby  during  all  that  time 
deprived  of  the  use  and  enjoyment  of  the  said  last-mentioned  works  and 
premises,  and  of  all  the  profits,  benefits,  and  advantages,  which  he  otherwise 
might  and  would  have  made  by  carrying  on  his  said  trade  and  business  there- 
in, to  wit,  at.  &c.  {venue)  aforesaid. — [Conclusion  as  ante^  696.] 

Deoianiioa  •  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  griev- 
f^"*  "?J?i  aiices  by  the  said  defendant  hereafter  next  mentioned,  the  said  plaintiff  was, 
^Msed  to     ^^^  ^™  thence  hitherto  hath  been,  and  still  is,  lawftilly  possessed  of  a  ccr- 

preyent       tain  mill  and  premises,  with  the  appurtenances,  situate  in  the  county  of ^ 

water  flfom  near  unto  a  certain  stream  of  water  running  towards  the  saj^i  mill  and  prein- 

lu^r^    ises,  and  in  and  across  which  said  stream  of  water  there  then  was  aild  of 

qtjAd  plain-  right  ought  to  have  been,  and  still  of  right  ought  to  be  a  certain  hatdi,  fer 

^  couW     the  purpose  of  preventing  the  water  of  the  said  stream  from  running  to  the 

or  1^"    ?^^  °"^'?  ^  ^^^^  i^  *^®  county  aforesaid.     Yet  the  said  defendant  well  know- ! 

mill        *  in^  the  premises,  but  contriving  and  intending  to  injure  and  aggrieve  the 

said  plaintiff,  heretofore,  to  wit,  on,  &c.  in  the  county  aforesaid,  seized  and 

took  the  said  hatch,  and  cast  and  threw  the  same  therefrom,  and  thereby  and 

otherwise  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  tinNB 

between  that  day  and  the  day  of  exhibiting  of  the  bill  of  the  saia  plaintiff  i& ; 

this  behalf,  [or  if  in  C,  P.  **  before  the  commencement  of  this  suit,"]  caused 

and  procured  divers  large  quantities  of  the  water  in  the  said  stream  to  flow 

to  the  said  mill  of  the  said  plaintiff,  which  would  otherwise  have  run  and 

flowed  away  from  the  same,  and  thereby  the  said  plaintiff  was  on  those  seve* 

ral  days  and  times,  hindered  and  prevented  from  repairing  a  certain  wbeel| 

with  the  appurtenances,  of  and  belonging  to  the  then  said  mill,  whereby  aba 

the  said  plaintiff  has  been  and  is  prevented  from  working  his  said  mill  so 
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IKtaUTely  and  advantageoBaly  as  be  otherwise  would  haye  done,  luid  has  lost  ^ 
tod  been  deprived  of  the  profits  ands  advantages  which  he  otherwise  might  ^^"^ 
tnd  would  have  derived  and  acquired  from  the  said  mill,  to  wit,  in  the  countj 
iferesaid. 

For  that  whereas  before  and  at  the  time  of  committing  the  grievances  by  ^ormter- 
ttesaid  defendant  hereinafter  mentioned,  a  certain  close  of  meadow  land,  ^^i^iA 

I  vith  the  appurtenances,  situate  and  being  in  the  parish  of in  the  country  his  rever- 

I  ui and  near  to  a  certain  stream  or  water-course  there,  was  in  the  pos-  *l^7 

i  session  and  occupation' of  one  W.  H.  as  tenant  thereof  to  the  said  plaintiff,  ^^gi^  i^ 
I  (the  reversion  thereof  then  and  still  belonging  to  the  said  plaintiff)  to  wit,  meadow 
tt,  ftc. — And  whereas  also,  long  before,  and  until,  and  at  the  time  of  the  (^^' 
Qommitting  of  the  grievances  hereinafter  mentioned,  a  great  part  of  the  water 
I  rf  the  said  stream  or  water-course  did  run  and  flow,  and  of  right  ought  to 
i  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow  therefrom,  un- 
I  der  a  certain  arch,  unto  and  into,  and  along  a  certain  channel,  and  thence 
;  imto,  into,  and  over  a  certain  close  of  the  said  defendant,  and  from  thence 
I  through  a  hole  under  the  cellar  of  a  certain  dwelling-house,  unto  and  into  a 
I  certain  channel,  and  from  thence  unto  and  into  the  said  close  of  meadow  land, 
I  &r  the  irrigating  and  watering  of  the  said  close,  and  the  benefit  and  improve- 
I  meat  of  the  soil  thereof,  to  wit,  at,  &c.     Yet  the  said  defendant,  well  know- 
I  ing  the  premises,  but  contriving,  and  wrongfully  cbid  unjustly  intending  to 
r  iajore,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and 
I  interest  of  and  in  the  said  close  of  meadow  land,  with  the  appurtenances, 
'  whilst  the  same  ^as  so  in  the  possession  and  occupation  of  the  said  W.  H.  as 
I  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  plaintiff 
I  was  so  interested  therein  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  wrongfully  and 
mijostly,  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, pulled  down  and  removed,  and  caused  and  procured  to  bo  pulled  down 
and  removed,  a  certain  board  before  then  erected,  an\l  then  standing  and  be- 
ing in  and  across  the  said  stream  or  water-course,  for  the  purpose  of  diverting 
and  turning  the  said  part  of  the  said  water  there  under  the  said  arch,  and  un- 
to and  into,  and  along  the  said  channel  and  close  of  the  said  defendant,  unto 
and  into  the  said  close  of  meadow  land;  for  irrigating  and  watering  the  same, 
and  benefiting  and  improving  the  soil  thereof  as  aforesaid,  and  wrongfully  and 
unjustly  kept  and  continued,  and  caused  to  be  kept  and  continued,  the  said 
board  so  pulled  down  and  removed  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  from  thence,  hitherto,  and  thereby,  during  the  time  aforesaid,  wrong- 
folly  and  unjustly  let  down  and  drew  off,  and  caused  to  be  let  down  and  drawn 
off,  a  great  part  of  the  water  of  the  said  stream  or  water-course,  which  durins  . 
the  time  aforesaid,  ought  to  have  run  and  flowed,  and  otherwise  might  anS 
would  have  run  and  flowed,  and  hindered  and  prevented  the  same  from  run- 
ning and  flowing  under  the  same  arch,  unto,  into,  and  along  the  said  channel, 
and  thence,  unto,  into,  and  over  the  said  close  of  the  said  defendant,  and 
through  the  said  hole  and  channel,  unto  and  intp  the  said 'close  of  meadow 
land,  for  the  purposes  aforesaid,  and  by  means  of  the  several  premises  afore- 
8aid,  the  said  close  of  meadow  land,  and  the  soil  thereof,  have  been  and  are 
greatly  impoverished,  deteriorated,  and  liessened  in  value,  and  the  said  plain- 
tiff has  been  and  is  thereby  greatly  injured,  prejudiced,  and  aggrieved  in  his 
reversionary  estate' and  interest,  of  and  in  the  said  close  of  meadow  land,  with  ^ 

(0  This  WAS  tbelbm  of  dedaiation  used  in  the  case  in  6  Bing.  870,  notioed  ants,  788 note  (c). 


794* 


declabahons  in  gasb. 


lo  wATB^  ^Q  appurtenanoes.  bo  in  the  possession  and  oocupatiaa  of  W.  H.  as 
^^  *  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &e.  aforesaid. 

[  "^795  ]       "^For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the 
Agaiost      mitting  of  the  grievance  hereinafter  next  mentioned,  was  possessed  of  a  oertaial 
the  owner   wharf  near  to  and  adjoining  the  River  Thames,  to  wit,  at,  &c.  (venue).^\ 
fy^  liuskf*  ^^  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committii^l 
a  tm  in     of  the  grievances  hereinafter  next  mentioned,  was  a  barge-master,  and  wbs  r^ 
the  mer     tainod  and  employed  by  certain  persons,  to  wit,  &o.  to  carry  and  convey  a 

without  a    ^^^kl^  quantity,  to  wit,' bricks,  to  the  said  wharf  of  the  said  defenchuity 

buoy,  and   ^^d  there,  to  wit,  at  the  said  wharf,  to  deliver  the  same  to  the  said  defendant, 
other  tim-  and  before  and  at  the  time  -of  the  committing  of  the  grievances  hereinaft^ 
&3tenod     ^^^^  mentioned,  a  certain  barge  or  vessel  of  the  said  plaintiff,  of  great  valae, 
whereby*     to  wit,  of  the  value  of  £ —  was  nsed  and  employed  by  him  in  and  about  the 
plaintiff's  delivery  of  the  said  bricks,  to  wit,  at,  ke,  aforesaid;  yet  the  said  defendant 
^^^        not  regarding  his  duty,  but  contriving  and  intending  to  injure  and  damnify 
against  the  the  Said  plaintiff,  heretofore,  to  wit,  on,  ko.  wrongfully  and  injuriously  pat 
timber.       and  placed  a  certain  large  tree  or  piece  of  timber,  in  the  said  Biver  Thames 
aforesaid,  and  near  to  the  said  wharf  of  the  said  defendant,  sunk  in  the  water 
and  out  of  view,  without  placing,  or  causing  to'  be  put  or  phiced,  any  baojy 
mark,  or  other  thin^,  to  denote  the  same  being  there,  and  also  wrongfully  and 
injuriously  kept  and  continued  divers  large  quantities  of  other  timber  of  the 
said  defendant  in  the  said  River  Thames,  near  to  the  said  wharf,  floating  and 
beating  about,  unfastened  and  insecure,  to  wit,  at,  &c.  (yemse)  aforesaid ;  by 
reason  of  the  premises,  and  whilst  the  said  barge  of  the  said  plaintiff  was  al 
the  said  wharf,  having  Been  and  being  so  used  and  employed  as  aforesaid,  to 
wit,  on,  &c.  aforesaid,  and  upon  the  tide  and  water  ebbing  there,  and  the  said 
plaintiff  and  his  servants  being  wholly  ignorant  of  the  said  tree,  or  piece  of 
timber,  so  lying  and  being  in  the  said  River  Thames  as  aforesaid,  the  said  barge 
or  vessel  of  the  said  plaintiff  dropped  and  fell  and  came  upon  the  said  tree  or 
piece  of  timber,  and  struck  upon  and  against  the  same,  and  thereby  the  bot- 
tom of  the  said  barge  or  vessel  became  and  was  greatly  broken  and  staved, 
and  divers  large  quantities  of  water  thereupon  then  and  there  penetrated  and 
came  into  the  said  barge,  and  filled  abd  sunk. the  same;  and  also,  by  means 
of  the  premises,  and  of  the  said  barge  not  being  in  .a  state  to  rise  upon  the 
return  of  the  tide,  as  it  otherwise  would  have  done,  the  said  other  timber  o{ 
the  said  defendant  so  floating  and  beating  about,  and  unfi&stened  and  insecure  . 
'  as  aforesaid,  then  and  there  floated  over  and  upon  the.  said  barge,  and  then 
and  there  forced  the  side  of  the  said  barge  out,  and  broke  and  destroyed  the 
same,  and  thereby  the  said  barge  being  of  the  \*alue  aforesaid,  became  and 
i^as  of  no  use  or  value  to  th6  said  plaintiff,  and  he  the  said  plaintiff,  hath  lost 
and  been  deprived  of  the  use  of  his  said  barge,  and  is,  by  means  of  the  pre* 
mises,  otherwise  greatly  injured  and  damnifi^,  to  wit,  at,  &c.  (venue)  afore- 
said. 


[  *7%  ] 

For  turn 
ingond 
diverting 
the  course 
of  n  navi- 
gable  ca- 
luU,  where- 
by pUin- 
Viff's 


For  that  whereas  before  and  until,  and  at  the  time  of  the  committing  of 
the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  and 
after  the  making  of  a  certain  act  of  parliament  made  and  passed  in  the  30th 
year  of  the  reim  of  his  late  Majesty  King  George  the  Third,  intituled, 
"  An  act  for  marking  and  maintaining  a  navigable  communication  ♦betwewi 
'Stowmarket  and  Ipswich,  in  the  county  of  Suffolk,"  the  said  navigable  com- 
munication had  been  and  was  made  from  Stowmarket  to  Ipswich  irforesaid 
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pi.  all  the  liege  subjects  of  our  said  lord  the  king  had  been  used  and  accus-  "^ 
nied  to  have,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to   ^'^^a'*' 
Hye,  the  said  navigable  communication  for  the  carriage  and  conveyance  of 


goods,  wares,  and  merchandizes,  in  boats,  barges,  and  other  oonvev-  ^^e^, 
,  in,  upon,  and  along  the  said  navigable  communication,  subject  to  the  dend  ^m 
k  and  provisions  in  the  said  act  mentioned,  to  wit,  at,  &o.  {venue)  afore-  pioceediiig 
lid.       And  whereas  also,  before  and  at  the  time  of  the  conmiitting  of  the  (^)* 
rievances  hereinafter  mentioned,  divers  boats,  barges,  and  other  vessels,  to 

it,  boats, barges,  and  — '—  other  vessels  of  the  said  plaintiff 

ere  proceeding  in  and  upon,  and  along  the  said  navigable  communication, 
object  to  the  terms  and  provisions  in  the  said  act  mentioned,  to  wit,  at,  &c. 
pentse).  And  whereas  also,  before  and  at  the  time  of  the  committing  of 
tid   grievances   hereinafter  mentioned,  divers  boats,  barges,  and  other  ves- 

dia,  to  wit, boats,  &c.  of  the  *said  plaintiff,  were  proceeding  in,  upon,  [  *797  ] 

nd  along  the  said  navigable  communication,  with  divers  goods,  wares,  and 
merchandizes  therein,  of  the  said  plaintiff,  to  be  carried  and  conveved  therein, 
dy  upon,  and  along  the  said  navigable  communication,  to  wit,  at,  ae,  {venue) 
{foresaid.     Yet  the  said  defendant  well  knowing  the  premises,  but  contriving, 
knd  wrongfully  and  unjustly  intending  to  injure  and  prejudice  the  said  plain- 
aff  in  this  respect,  and  to  deprive  him  of  the  use  and  benefit  of  the  said  navi- 
gable  communication,  and  to  put  him  to  great  trouble,  charge,  inconveni* 
moe,  and  expense,  whilst  the  said  boats,  &c.  and  the* said  goods,  wares,  and 
merchandizes  of  the  said  plaintiff  in  and  on  board  thereof,  were  so  proceed- 
ing in,  upon,  and  along  the  said  navigable  communication  as  aforesaid,  to 
irit,  on,  ^c.  aforesaid,  and  on  divers  other  days  and  times,  between  that  day, 
ind  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  wrongfully,  unjustly, 
Guid  unlawfully  diverted  and  turned  divers  large  quantities  of  the  water  of 
the  said  navigable  communication,  off  and  away  from  the  same,  and  thereby 
stopped,  prevented,  and  hindered  the  water  of  the  sajd  navigable  communi- 
cation from  running  and  flowing  alon^  its  natural  course,  as  it  ought  to 
have  done,  and  otherwise  would  have  done,  and  thereby  the  said  boats,  &c. 
of  the  said  plaintiff,  with  the  said  goods,  wares,  and  mercllandizes  of  the 
flaid  plaintiff  so  laden  in  and  on  boaru  thereof  as  aforesaid,  and  so  proceed- 
ing in,  aloog,  and  upon  the  said  navigable  communication  as  aforesaid,  were 
stopped,  prevented,  and  hindered  from  proceeding  in,  upon,  and  along  the 
said  navigable  communication,  for  a  long  space  of  time,  then  next  ensu- 
ing, to  wit,  for  the  space  of  five  days  from  the  day  and  year  first  above 
mentioned,  and  thereby  the  said  plaintiff  was  not  only  deprived  of  the  use, 
benefit,  and  enjoyment  of  his  said  boats,  &q.  and  of  divers,   to  wit,  -^— 
horses,  kept  by  him  the  said  plaintiff  to  draw  the  same,  and  of  all  the  ben- 
efits, profits,  gains,  and  advantages  which  he  otherwise  might  and  would  • 
have  made  by  the  use  and  employment  of  the  said  boats,  &c.  in  the  carriage 
and  conveyance  of  his  said  goods,  wares,  and  merchandizes,  in,  upon,  and 
along  the  said  navigable  communication  as  aforesaid,  but  was  also  thereby 
hindered  and  prevented  from  selling  and  disposing  of  a  larse  quantity,  to 
wit,  — ^  chaldrons  of  coals  then  on  board  the  said  boats,  ac.  and  which 
he  otherwise  might  and  would  have  sold  for  divers  large  ^profits  and  ad  van-  [  *^^^  J 

(«)   The  plaintiff  obtained  a  vetdiot,  after  action,  see  Willes'  R.  71 »  78.— Carth.  194.^ 

having  been  nonsuited,  and  a  new  trial  gran-  8  M.  &  S.  472.  4  M.  &  S.  101.— 2  Bing.  268, 

ted  on  the  ground,  that  if  an  individual  bus-  156.      See  a  form  against  a  canal  company, 

t^QS  any  parti  !ular  damage  in  consequence  of  .  8  T.  &  J.  60. 
A  Boliiiioe  to  the  pablio,  he  may  sapport  an 
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'ojOTMBB    **S^  ^  ^*  ^'"^^^j  *®  "^^^  ^^^  *®-  {ventie)  aforesaid. — And  whereas 

Ac    '  after  the  making  of  the  said  act  of  parliament,  and  before  the  oomi 

Second       of  the  grievances  hereinafter  next  mentioned,  a  certain   navigable 

count,  that  (j^d  been  and  was  made  from  Stowmarket  aforesaid  to  Ipswich  afoi 

iroapoik*    *^  pursuance  of  the  said  Statute,  and  all  the  liege  subjects  of  our  said 

seaoed  of  ft  the  king  then  had  been  used  and  accustomed  to  have,  and  of  right 

miu  on  the  ^  have,  the  use  of  the  said  navigable  canal,  for  the  carriage  and  com 

biu  wxx>njE'  *^^®  ^^  their  goods,  wares,  and  merchandize,  in  boats,  barges,  and  other  y 

foUyand    sels,  in,  upon,  and  along  the.  said  navigable  communication,  subject  to 

at  improp-  regulations  in  the  said  act  mentioned,  to  wit,  at,  &c.  aforesaid ;  and  wh< 

^^J^°J^„  also,  before  and  at  the  time  of  committing  the  said  last-mentioned  griei 

water  than  ces,  the  Said  defendant  was  possessed  of  a  certain  mill,  and  certain  ^ 

waa  neoea-  ^ear  to  the  said  navigable  canal,  and  was  entitled  to  use,  in  a  reasoi 

*"^'  proper,  and  moderate  manner,  and  at  reasonable  and  proper  times,  die 

ter  of  the  said  navigable  can^l,  for  the  purpose  of  working  the  sai4  mill 

works,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  whereas  also,  before  and 

the  time  of  the  commftting  of  the  grievances  hereinafter  next  U]enti(»ied, 

vers  boats,  barges,  and  other  vessels  of  the  said  plaintiff  were  proceeding  k 

along,  and  upon  the  said  navigable  canal,  with  divers  goods,  wares,  and 

chandizes  of  the  said  plaintiff,  to  be  carried  and  conveyed  therein,  in, 

along  the  said  navigable  canal,  to  wit,  at,  &c.  {venue)  yet  the  said  defei 

ant  well  knowing  the  premises  last  aforesaid,  but  contriving,  and  wrongfii] 

and  unjustly  intending  to  injure  and  prejudice  the  said  plaintiff  in  this 

specif  and  to  deprive  him  of  the  use  and  benefit  of  the  said  navigable 

and  to  put  him  to  great  charge,  trouble,  expense,  and  inconvenience,  whil 

the  said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said   plaint 

with  the  said  goods,  wares,  and  merchandizes  in  and  on  board  thereof, 

proceeding  in,  upon,  and  along  the  said  canal   as  aforesaid,  to  wit,  on, 

and  oft  divers  other  days  and  tames,  wrongfully  and  unjustly,  and  in  an 

reasonable  and  immoderate  manner,  and  at  unseasonable  and  improper  tiJ 

diverted  and  turned  divers  large  quantities  of  water  from  and  out  of  the 

navigable  canal,  the  same  being  much  larger  Quantities  of  water  than  werd 

necessary  for  the  proper  working  of^is.saia    mill  and  works,  oat  of  audi 

away  from  the  said  navigable  canal ;  and  thereby  stopped,  prevented  anlj 

[  ^799  ]  hindered  the  water  of  the  said  navigable  *canal  from  running  and  floi 

along  its  natural  course  as  it  ought  to  have  done,  and  otherwise  would  hai 

done,  and  thereby  the  said  last-mentioned  boats,  barges,  and  other  vessels  i 

the  said  plaintiff,  with  the  said  goods,  wares,  and  merchandises,  of  the 

plaintiff,  so  laden  in  and  on  board  thereof,  and  so  proceeding  in  and  al( 

the  said  navigable  canal  as  aforesaid,  were  stopped,  prevented,  and  hin( 

•   from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  for 

space  of  time  then  next  ensuing,  to  wit,  fo^  the  space  of  •^—  days  from 

said  day  and  year  last*mentioned,  and  thereby  he  the  said  plaintiff  was 

only  deprived  of  the  use,  benefit,  and  enjoyment  of  his  said  boats,  1 

and  other  vessels,  and  of  divers,  to  wit, horses,  kept  by  the  said 

tiff  to  draw  and  tow  the  same  in  and  along  the  said  canal,  and  all  the 
fits,  profits,  gain,  and  advantages  which  he  otherwise  might  and  would 
.made  by  the  use  and  employment  of  his  said  boats,- barges,  and  other  vc 
in  the  carriage  and  conveyance  of  his  said  goods,  wares,  and  merchaiidiaei 
aforesaid,  in,  upon,  and  along  the  said  navigable  canal  as  last  aforesaid, 
was  also  thereby  hindered  and  prevented  from  selling  and  disposing  of  i 
vers,  to  wit, chaldrons  of  coals,  then  on  ix)ard  the  said  boats,  barges 
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Yeflsels,  and  which  he  might  and  would  have  sold  for  diters  large  prof- 
and  advantages  in  that  behalf,  to  wit,  at,  &c,  {venue)  aforesaid. — And 
also,  before  and  until  the  time  of  the  committing  of  the  grievances 
|ihe  said  defendant  hereinafter  mentioned,  there  was  a  certain  navigable 
il  from,  &;c.  aforesaid,  to,  &;c.  aforesaid,  and  the  said  plaintiff  was  there 
illj  proceeding,  with  divers  boats,  barges,  and  other  vessels,  in,  upon, 
along  the  said  navigable  canal,  with  divers  goods,  wares,  and  merchan- 
therein,  of  the  said  plaintiff  to  be  carried  and  conveyed  therein,  in  and 
the  said  navigable  canal,  to  wit,  at,  Ac.  {venue)  aforesaid  ;  and  where- 
said  defendant,  before  and  at  the  timie  of  the  committing  of  the  griev- 
hereinafter  mentioned  was,  and   from  thence   hitherto  hath  been,  and 
is,  possessed  of  certain  works  and  premises  near  to  the  said  canal,  and 

[■divers,  to  wit, flood-gates, sluices,  and flashes,  adjoining  to 

said  last-mentioned  canal,  and  the   said  defendant  by  reason  thereof,  be- 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter  men- 
1,  of  right  ought  to  have  kept  the  said  flood-gates,  sluices,  and  flashes 
and  shut,  to  prevent  the  water  of  the  said  last-mentioned  canal  from 
dng  and  flowing  out  of  and  away  from  the  said  last-mentioned  canal ;  yet 
said  defendant  well  knowing  the  premises,  but  contriving  and  intending 
'illy  to  injure  the  said  plaintiff,  and  to  put  him  to  great  charges,  whilst 
said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said  plaintiff, 
the  said  goods,  wares,  and  merchandizes  in  and  on  board  thereof,  were 
fproceeding  in,  upon,  and  along  the  said  last-mentioned  navigable  canal,  to 
'^  on,  kc.  and  on  divers  other  days  and  times,  wrongfully  and  unjustly 
litted  the  said  flood-gates,  sluices,  and  flashes,  to  be  and  continue,  and 
same  were,  during  all  that  time,  open,  whereby  the  water  of  the  said 
ible  canal  was  wasted,  and  prevented  and  hindered  from,  flowing  in  its 
course,  as  it  ought  to  have  done,  and  otherwise  would  have  done,  and 
reby  the  said  boats,  barges,  and  other  vessels,  were  prevented  and  hin^ 
from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  ko.  [as 
the  county  ante,  794,  5.] 
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[Commencement  as  ante,  596.]-TFor  that  whereas  (^r)  the  said  plaintiff. 
Inland  at  the  time  of  the  committing  of  the  grievances  herefnafter  mention- 
was,  and  from  thence  hitherto  hath  been,  ana  still  is,  lawfully  (y),  possess- 


(»)  For  the  forms,  see  8  Wentw.  Index, 
«B  64;  2  East,  154;  8  WOs.  279;  Morg. 
to  886,  842;  PI.  A.  214;  and  for  such  an 
t  where  certain  common  fields  onght  to 
caltiTated  in  rotation,  post,  802;  and  Ibr 
to  common  by  taking  off  dung,  putting 
^<Biig  heaps,  and  otherwise  injuring  right  of 
poet,  806.  Trespass  or  replevin  are 
auuiy  instances  preferable  to  an  action  on 
\eiae  in  order  to  compel  the  defendant  in 
pica  to  state  his  supposed  right  of  common, 
<^ther  justification. ' 
<x)  This  is  correct,  2  Mod.  141. 
y)  Formerly  the  declaration  usually  sta- 
tue plaintiff's  seisin  in  fee;  see'  Lil  Ent 
ind  this  is  neoe8Bax7  in  a  plea,  4  T  R. 
BntHianeinioesBMry  tostatainarftc- 


if) 


lar^fUon  any  title^o  the  oommoa  dtherby  pre- 
scription or  otherwise,  and  it  is  sufficient  to 
allege  that  the  plaintiff  was  ponund  of  cer* 
tain  land,  ftc.  (as  the  case  may  be)  and  by 
Ttaaon  thereof.  Id  East,  118;  8  Taunt-  1^4, 
had  a  right  of  common  in  such  a  place  fer  his 
commonable  cattle  levant  and  couchani  upon 
his  land,  and  that  the  defendant  disturbed  him, 
whereby  the  plaintiff  could  not  enjoy  his  com- 
mon in  so  ample  a  manner  as  he  ought  to  ha^s 
done,  1  Saund.  846,  n.  2;  2  Id.  113,  note  1; 
Com.  Dig.  Action  on  the  Case  for  Disturbance, 
B.  1;  Willes,  GU;  4  Mod.  418;  1  Ventr.  819; 
Ante,  ToL  i.  414.  But  the  allegation,  "by 
reason  of  the  possession,"  &o.  is  improper,  if 
.the  right  do  not  depend  thereon,  4  East,  107. 
6  East,  488;  iM  post,  801,  n.  (t>;  and  as  a 
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DiiTum»- 
Axci  or 

OOMMOm. 


e<i  of  a  "t^certain  messuace,  and  divers,  to  wit, 
with  the  appurtenances,  sitoate  in  the  parish  of 


-  {z)  acres  of  laiiii(4| 
-.  in  the  county  of 


and  by  reason  whereof  (A),  during  all  the  time  aforesaid,  of  right  ou^li 
have  had,  and  still  of  right  ought  to  have,  common  *of  pasture  for  oZf  ha  (^ 
commonable  sheep  (cf),  levant  and  couchant  {e)  in  and  upon  his  said  moHr 
[  *801  ]  age  and  land,  with  the  appurtenance^  (/),  in  a  certain  place,  waste,  *m 
common,  called  the ,  situate,  &c.  {jg)  every  year,  at  all   times  of  tb 

irear  (A),  as  to  ^he  said  messuage  and  land,  with  the  appurtenances  (t)  W 
onging  and  appertaining  {k)  to  wit,  at,  &c.  (venue)  i^oresaid.     Yet  di 
said  defendant  (/  )  well  knowing  the  premises,  but  contriving,  and  wrongb^ 


title  need  not  be  shown^  vid€  sapra,  it  shoald 
eeem  that  those  words  maj  be  omitted,  see  15 
East,  108.  In  general,  a  tarianoe  in  the  title, 
which  is  set  out  \>y  way  of  induoement  only,  is 
immaterial,  16  East,  83,  4  Mod.  218;  Cro. 
Elis.  886;  8  Taunt  187;  '2  Bla.  Rep.840. 

(«)  It  is  naid  to  be  proper  to  state  a  par- 
ticular quantity,  4  Mod.  428;  but  the  pre- 
cise quantity  is  not  material.  Palm.  269;  Cro. 
Jao.  62^^  8.  C;  Cro.  Kliz.  &81. 

(a)  If  the  plaintiff  state  he  was  possessed 
of  8  messuage  and  land,  when  in  fSust  he  was 
poesoflsed  of  land  only,  he  may  still  recover 
pro  ianio,  2  B.  &  A.  260;  1  Chit  Rep.  104, 
112,  S.  C. ;  and  see  ante,  649,  a,  note  (s). 

(6)  See  note  (y),  in  the  preceding  page. 

(c)  This  is  in  general  material,  1  Sannd. 
846  0.  This  allegation  wiU  be  supported 
in  evidence,  though  proof  should  be  ad<« 
duced  that  the  oommon  was  not  sufficient 
to  support  all  ths  plaintiff's  cattle,  2  Chit 
Rep.  297. 

{d)  Or  if  for  all  his  commonable  cattle,  say 
**for  all  ki$  commonable  cattle,**  but  if  there 
be  any  doubt  as  to  the  extent  of  the  right, 
it  is  proper  to  qualify  the  statement  of  the 
right  of  common,  and  the  plaintiff  need  not 
show  more  than  makes  for  him,  2  Hen.  Bla. 
284;  2  Wils.  269.  Where  the  plaintiff  claim- 
ed a  right  of  common  for  all  his  commonable 
cattle,  and  the  proof  was  that  he  had  turned 
on  all  the  cattle  he  had  kept,  but  that  he  had 
oeTer  kept  any  sheep,  it  was  held  that  this  was 
evidence  of  a  right  for  all  commonable  cattle 
to  be  left  to  the  consideration  of  a  jury,  4 
B  &  C.  161. 

(e)  This  is  necessary,  unless  the  right  of 
oommon  be  for  a  certain  number,  1  Saund. 
28,  n.  4.  846  b,  c;  2  Id.  827.  A  lease  to 
plaintiff's  testator  for  years,  determinable 
upon  Utcs,  of  a  form,  &c.  together  with  rea- 
$onable  comm4>n  ofpatture,  ifc,  will  support 
this  allegation,  6  M.  &  S.  47;  and  the  right  is 
not  destroyed  by  a  subsequent  conveyance  to 
the  plaintiff  in  fee  of  the  form  and  common 
of  pasture  thereto  l)elonging,  for  this  operated 
as  a  new  grant  of  common.    Id. 

(/)  It  is  not  always  necessary  in  pleading 
to  state  the  oommon  as  appurtenant  to  land 
eo  nomine t  for  if  it  be  laid  as  appurtenant  to 
a  thing  which,  in  intendment  or  law,  prima 
facie  comprehends  land,  it  is  sufficient,  1 
Saund.  846.  b.  Care  must  be  taken  to  state 
the  right  to  be  incident  only  to  the  premises  in 


respect  of  which  it  is  claimable.  An 
mentas  above,  that  plaintiff  w«s  entitkdto 
common  of  pasture  for  all  his  cattle  to«rt 
and  couehaid  upon  his  land^  is  well 
by  evidence  that  the  plaintiff'  vas  a  fsit 
owner  with  defendant  and  oibers  of  s 
field,  upon  which,  after  the  oora 
and  the  field  cleared,  the  custom  wras  for  tke 
different  occupiers  to  turn  oat  in  fiiniinf 
their  cattle,  the  number  being  in  propottips 
to  the  extent  of  th^  nspoctiye  lands  wilik 
-  the  common  field,  although  such  cattle  wot 
not  maintained  on  such  land  daring  the 
winter,  and  though  the  custom  proved  mi 
to  turn  out  in  proportion  to  the  extent,  aad 
not  to  tho  produce  of  the  land  in  req»et  d 
which  the  right  was  claimed;  and  it  was  faeti 
also,  that  it  was  not  necessary  to  state  1^ 
right  to  be  with  the  exception  of  his  own  lasd, 
but  it  was  well  laid  to  be  over  the  whole  ena- 
mon,  1  B.  &  A.  706. 

(^)  If  the  plaintiff  has  some  land  of  Ui 
own  in  locui  in  quo,  say  "  his  own  land  thoe- 
in  excepted,"  see  WiUes,  820;  Yin.  Ab.  Pre- 
scription, T.  pi.  28;  but  this  is  not  sbeohttB- 
Iv  necessary,  1  B.  &  A.  706.  6  B.  &  C  16. 
See  note  (/),  ante. 

(A)  This  will  be  taken  to  mean  **  all  usaal 
times  of  the  day,*'  2  ^en.  BU.  224,  2Si 
If  the  right  of  oommon  be  only,  at  oertaia 
times  of  the  year,  it  must  be  so  described; 
see  the  form,  2  Saund.  2,  8;  WOles,  82a  is 
to  describing  the  right  from  oM  St.  l%oaias*s 
Day,see8Bing.  861;  Post,  voL  iiL  p  1060s. 

(t)  See  note  (g),  preceding  page,  and  sa- 
pra,  n.  (a).;  Willes,  819;  16  £a^  108.  It 
IS  better  to  repeat  the  premises  than  to  etsf 
*«  the  said  tenements,"  4  Mod.  428. 

{k)  These  are  the  usual  words  dosciiptitg 
of  a  right  of  oommon.  see  Lit.  Ent.  62.  But 
if  the  right  of  common,  be  not  by  virtue  cf 

Srescription,  but  by  grant  or  demise,  omit  tbe 
ktter  words,  4  East,  107;  6  Id.  488;  1  Ikaat 
205;  1  B.  &  P.  871;  15  East,  108.  In  Wilks, 
819,  it  was  held  not  to  be  necessary  in  plead- 
ing to  allege,  in  express  terms,  whether 
it  be  common  appendant,  appurtenant,  or  in 
gross. 

(/)  The  declaration  for  disturbance  pvsrr- 
ally  is  sufficient,  as  well  against  a  codudobct 
as  a  stranger,  2  Bla.  Rep.  817:  8  Wils.  278; 
1  Saund.  -846  a.  and  see  1  B.  &  A.  706;  and 
it  is  not  necessary  in  such  case  to  show  in  the 
declaration  that  the  defendant  has  any 
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nnjostlj  intending  to  injure,  prejudioe,  and  agffriere  the  said  plaintiff  in 
bdhalf,  whilst  he  was  so  possessed  of  ^his  siHa  messuage  and  land,  with 
appurtenances,  and  entitled  («n)  to  such  common  of  pasture  as  aforesaid, 
wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the 
J  of  exhibiting  this  bill,  [or  if  in  C.  P.  ^^  the  day  of  the  commencement 
this  suit,"]  to  wit,  at,  <&c.  {vemie)  aforesaid,  wrongfully  and  unjustlyf 
It  and  caused  to  be  put,  divers,  to  wit,  —  sheep  (n),  in  and  upon  the  said 

I,  waste,  or  common  called  the ,  and  kept  and  depastured  the  same 

re  respectively  for  a  long  time,  to  wit,  from  the  putting  the  same  respect- 
ly,  as  aforesaid  hitherto  (o) ;  whereby  the  said  plaintiff,  on  those  several 
ikjs  and  times,  during  all  the  time  aforesaid,  was  and  is  greatly  injured  and 
"^  '  irbed  in  the  use  and  enjoyment  of  his  said  common  of  pasture  there,  and 
d  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  or  beneficial  a 
er  ( j9)  as  he  otherwise^  during  all  the  time  aforesaid,  might  and  would 
had  and  enjoyed  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — And 
reas  also,  &c. — [Proceed  as  in  the  first  count  to  the  f ,  and  then  thus :] 
umbered  and  injured  the  said  common,  and  obstructed  and  disturbed  the 
plaintiff  in  the  use  and  enjoyment  of  his  said  common  of  pasture  there- 
ttiat  the  said  plaintiff  on  the  several  days  and  times,  and  during  lihe  time 
resaid,  could  not,  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  or 
eficial  a  manner  as  he  otherwise,  during  all  the  time  aforesaid,  might  and 

teQld  have  had  and  enjoyed  the  same,  to  wit.  at,  &c.  {yenne)  aforesaid.    To 
» damage,  &q. 


]>IST1JEB<« 

Ancx  or 

OOMXOXS. 


fcve 


Second 
count,  for 
obstructing 
the  com- 
mons, not 
stating 
how. 


For  that  whereas  the  said  plaintiff  now  is,  and  for  divers,  to  wit,  —  years 
ksoA  more,  now  last  past,  hath  been  lawfully  ^possessed  of  and  in  a  certain 
pessuage,  and  divers,  to  wit,  —  acres  of  land,  with  the  appurtenances,  lying 

'md  being  in  the  parish  of ,  in  the  county  of ;  and  the  said  plain- 

liff  further  saith,  that  there  now  are,  and  from  time  whereof  the  memory  of 


«f  common  id.  ibid. ;  but  in  an  action  against 
tin  lard^  it  is  said  to  be  necessary  to  state  a 
firticalar  surcharge,  2  Mod.  6;  1  Lutw.  107; 
}  Wils.  290.    See  the  form  of  a  declaration 

yiinst  the  lord.  Heme,  125;  1  Saund.  346  a. 
the  lord  wantonly  and  unnecessarily  exer- 
jim  his  manorial  rights  to  the  injury  of  com- 
'Hmera  of  pasture,  he  is,  it  seems,  liable  to  an 
tBtion,  4  D.  &  R.  818. 

:•  (m)  Fbintiff  need  not  show  that  ho  turned 
tiy  cattle  on  the  common  at  the  time  the  inju- 
ry was  committed,  2  Bla.  Rep.  1228. 

(n)  If  the  action  be  brought  against  the 
rM,  it  is  sud  that  the  plaii^iff  must  state  a 
^ttehaige,  2  Mod.  7;  8  Wils.  268;  but  not 
Mounst  a  commoner  or  stranger,  2  Lutw.  101, 
1n)2;  1  Saund.  346  a.  Ante,  note  (/). 
:  (o)  If  cattle  are  permitted  to  depasture  tho 
^lumnon,  whether  they  belong  to  a  stranger,  or 
.m  the  supernumerary  cattle  of  a  commoner, 
or  whether  they  are  driven  or  escape  there, 
ft  commoner  may  have  an  action  on  the  case, 
ia  which  it  is  not  necessary  to  prove  that  he 
I  las  sustained  any  specific  damage j  the  infrac- 
tion of  the  right  being  a  sufficient  injury,  1 
bund.  846  a. ;  2  East,  151. 
.  '( p)  This  allegation  is  necessary,  1  Saund. 
t\t  a.;  9  Rep.  118  a.;  2  Bla.  Rep  1235; 
Wt  no  9fiieDo^cf  any  specific  damage  need 
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bcadduoed,  Id.  lb.;  2East,  154;  Sujpra,  n.  (b) 
iq)  See  notes,  &c.  ante,  799;  1  Saund.  840 
b. ;  2  Id.  2  &  8.  Where  there  is  no  custom 
which  has  become  binding  upon  the  parties, 
the  common  law  rule  appears  to  be,  that  tliose 
persons  only  who  are  owners  of  land  within  an 
open  common  iiold  arc  entitled  to  enjoy  the 
right  of  intcr'Commoning;  and  such  right  can 
be  exercised  at  those  times  only  when  the  com 
is  off  the  land,  that  is,  after  all  the  com  and 
grain  have  been  reaped  and  gathered,  and  be- 
fore any  more  has  been  sown,  1  B.  &  A.  706; 
Willes,  819.  Where  A.  being  possessed  of  a 
quantity  of  land  in  a  common  field,  and  hav- 
mg  a  right  of  common  over  the  whole  tield,and 
B  having  also  a  right  of  common  over  the 
whole  field  tliey  entered  into  an  agreement, 
for  their  mutual  advantage  and  convenience, 
not  to  exercise  their  respective  rights  for  a  cer- 
tain term  of  years,  and  each  party  covenant- 
ed to  that  effect;  it  was  held,  that  if  durine 
the  term  the  cattle  of  B.  came  upon  the  land 
of  A.  he  might  distrain  them  damage  feasant, 
and  that  A.  in  his  replication  (in  answer  to  a 
plea  pleaded  by  B.  of  his  right  of  common  in 
bar  of  tlie  cognizance  of  A  )  might  set  forth 
tho  special  circumstances  of  the  .agreement 
and  covenants,  2  Hen.  Bla.  4. 


{•or  injury 
to  plain- 
tiff's  right 
of  common 
in  certain 
common 
fields, 
which 
ought  to  be 
cultivated 
in  rotation, 
and  one  of 
them  left 
annually 
fiillow  iq). 

[  ♦808  ] 
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OOHMOVt. 


snnu-  Hum  is  not  to  the  oontrary.  there  hare  been  Ijinff  and  being  in  the  said  ^ 

AHcs  Of  ^  ^_^^  j^  ^^  oountj  of ,  three  common  fields,  that  is  to  say,  one 

mon  field  called  [the  Home  Field,]  one  other  common  field  called  [the 
er  Field,]  and  one  other  common  field  called  [the  Uppw  Field,]  and  i 
said  three  severial  common  fields  have,  IBrom  all  the  said  time  immemorial, 
used  and  aocostomed  to  be,  and  ought  to  be,  tilled  and  caltivated  in  the 
lowing  coarse  and  method  of  husbaiidry  and  tillage,  to  wit,  in  eyerr  year 
rotation,  and  successively,  one  of  the  said  three  fields  hath  been  and  of 
ought  to  be,  sown  with  wheat,  or  other  com  or  grain,  and  in  and  dorij 

jear  hath  been,  usually  known  and  distinguished  by  the  name  of  [the  

Field,]  and  another  of  the  said  common  fields  hath  in  such  year  been,  and 
right  ought  to  be  sown  with  barley,  or  other  com  and  grain,  and  m  and  di 
ing  that  year  hath  been  usually  known  and  distinguished  by  the  name  of  [t^ 
Barley  Field,]  and  the  other  of  the  said  common  fields  hath  in  such  year  lain,  i 
and  of  right  ouffht  to  lie,  fi&Uow,  and  be  summer-tilled,  and  in  and  dnri 
year  hath  been  Known  and  distinguished  by  the  name  of  [the  Fallow 
or  Summer-Tilled  Field,]  so  that  by  such  rotation  each  and  eveiy  of  the 
three  fields  has  been,  and  ought  to  be,  one  year  sown  with  wheat,  or 
com  an^  grain,  another  year  sown  with  barley,  or  other  com  or  grain,  and 
third  year  hath  lain  and  ought  to  be  fallow  and  Summer-Tilled  ia  rotation ; 
the  said  plaintiff  further  says,  that  he  the  said  plaintiff  by  reason  of  his  beingi 
possessed  of  his  said  messuage  and  lands,  with  the  appurtenances,  duri] 
said  space  of  four  years  above  mentioned,  hath  had,  and  of  right  ought  to 
had,  and  still  of  right  ought  to  have,  common  of  pasture  yearfy  and  every  ^ 
in  and  throughout  such  of  the  said  common  fields  as  l^  and  .according  to  the 
rotation  hath  lain,  or  ought  to  lie,  fiskUow,  and  be  summer-tilled,  his  own 
in  that  field  only  excepted,  for  [fifty]  sheep,  levant  and  couchani  in 
upon  his  said  messuage  and  lands,  with  the  appurtenances,  in  every 

year,  firom  the  —  day  of .  according  to  the  new  and  present  style 

used  in  this  kingdom,  until  such  time  as  such  conmion  field,  or  some  part 
thereof,  after  the  manner  following,  has  been  sown  with  wheat,  or  other  con  | 
or  grain,  according  to  the  aforesaid  courses  and  method  of  husbandry,  as  be*; 
longing  and  appertaining  to  the  said  messuage  and  lands,  with  the  appurte- 
nances ;  and  the  said  plaintiff  further  saith,  that  in  the  year  of  our' Lord— ^| 
the  said  common  field  called,  <&c.  according  to  the  aforesaid  usace  and  cuBtoHi 
of  merchants,  was  &llow  and  summer-tilled;  yet  the  said  defendant  wdl 
knowing  the  premises,  but  contriving  and  maliciously  intending  to  hurt,  Sh 
jure,  and  prejudice  the  said  plaintiff  in  this  behalf,  and  to  deprive  him  in  ii 
great  measure  of  his' said  common  of  pasture  therein,  in  that  same  fallow  fielL 
whilst  he  the  said  plaintiff  was  so  possessed  of  his  said  messuage  and  la]idl% 
with  the  appurtenances  as  aforesaid,  and  during  the  time  that  the  said  plaii>> 
tiff  had  and  of  right  ought  to  have  had,  such  right  of  common  as  aforesdf 
and  durinf  the  said  time  that  the  said  common  field  was  laying,  and  oa|^1 
have  been  laying  failed,  to  wit,  on,  &;c.  and  on  divers  other  days  and  tani 

between  that  £y  and  the day  of in  that  year,  all  the  said  d^ 

and  times  being  between  the  said day  of in  that  year,  and  an  " 

times  as  the  said  fiillow  field,  or  any  part  thereof,  was  sown  with  wheat, 
other  corn  or  grain  at  the  parish  of,  £c.  wrongfully,  &;c.  unjustly,  &c. — [£Ei 
stcUe  the  injury  to  the  common,  as  ante,  801,  or  as  in  the  foOmcvng  fm  iHiJ 


r  #804  ]      "^{Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  /ofc 
wb«ad-  lowsr\ — caused  to  be  erected  and  built  divers,  to  wit, ooUagee,  aal 
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Other  buildingB,  in  and  upon  the  said  waate  or  common,  and  then  and  ^^J^^ 

mrongfiiUy  and  unjustly  brought,  laid,  and  placed,  divers,  to  wit, '  cojimoiib 

of  timber,  into  and  upon  other  parts  of  the  said  waste  or  common  and    

and  there  made  a  certain  deep  trench  and  pit  of  great  length  and  depth,  ^J^^ 

wit, feet  in  length,  and feet  in  depth,  in  other  parts  of  the  said 

or  common,  and  wrongfully  and  unjustly  kept  and  continued  the  said 
and  Wildings  so  erected  and  built  as  aforesaid,  and  the  said  pieces 
timber  so  brought,  laid,  and  placed  as  aforesaid,  and  the  said  trench  and 
10  dug  and  made  as  aforesaid,  there  for  a  great  length  of  time,  to  wit, 
thenceforth  hitherto,  &;c.  whereby,  ftc. — [State  the  damage,  as  in  the 
ante,  799,  and  add  a  count  for  merely  continuing  the  buildings  on 
common,  and  a  count  for  genereU  obstruction,  not  showing  how,  as 
ijUi,  802,  and  conclude  as  ante,  596.] 

.  [Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  foU  For  iodoa- 
ms: — erected  and  made,  and  caused  and  procured  to  be  erected  and  made  i^  part  of 
)<6ertain  fence,  in  and  upon  the  said  waste  or  common,  and  thereby  and  there-  ^q^*?!^ 

^  then  and  there  inclosed  a  great  part,  'to  wit, acres  of  the  said  waste 

flommon,  and  separated  and  divided  the  same  from  the  residue  of  the  said 

or  common,  and  wrongfully -"^and  unjustly  kept  and  continued  the  said  f  *805  ] 
80  erected  and  made  as  aforesaid,  and  the  said  part  of  the  said  waste  or 
imoQ,  so  separated  and  divided  as  aforesaid,  for  a  long  space  of  time,  €6 
from  thence  hitherto ;  whereby,  k^,^-\Damage  as  ante,  802,  and  add 
counts,  as  directed  in  the  preceding  form.] 

[Same  as  the  form,  ante,  799,  to  the  *800  and  then  proceed  as  fol-  p^  ^ 
'^:]  with  spades  and  other  instruments,  cut  and  dug  a  great  part,  to  wit,  ing  tarreK 
square  yards  of  the  turf  of  the  said  waste  or  common,  and  the  turves,  to 

cartloads  of  turves,  there  then  cut  and  dug,  took  and  carried  away; 

^by,  &c. — [Damage,  as  ante,  802.     See  7  East,  121.] 

[See  a  form  for  keepifig  too  many  rabbits  on  common,  Lill.  Ent.  62.  J 

[Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  foU  For  takbg 
fcw :] — ^took  and  carried  awav  from  and  off  the  said  waste  or  common,  and  excremwit 
jltoterted  and  disposed  thereot  to  his  own  use,  divers  large  quantities  of  ex-  ^J^^j^^ 
pBment,  manure  and  dung,  to  wit,  [500]  cart  loads  of  excrement,  [500  cart  nion  yfy. 
f^  of  manure;  and  [500]  cart  loads  of  dung,  which,  before  and  on  the  Said 
*V8ial  days  and  times  had  been  dropped  and  made  on  the  said  waste  or 
itauDon,  by  the  cattle  from  time  to  time  feeding  and  depasturing  thereon, 
9f^  yhich  ought  to  have  remained  and  continued  thereon,  for  the  piurpose  of 
Poorishing,  manuring  and  increasing  the  grass  and  herbage  there,  whereby 
pe  aaid  waste  or  common,  and  the  grass  and  herbage  thereof,  were  then  and 
%re  greatly  impoverished  for  want  of  the  said  excrement,  dung,  and  ma- 
^Bre,  which  would  otherwise  have  remained  and  continued  on  the  said  Waste 
ftr  eommon,  and  nourished  and  increased  the  grass  and  herbage  thereof,  and 
wreby  the  said  plaintiff,  on  those  several  days  and  times,  and  during  all 
1%  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use  and 
ttjoyment  of  his  said  common  of  pasture  there,  and  could  not  npr  can  have 

or  enjoy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he  other- 

•* 

(r)  1  MfOl.  121.  (#)  8m  2  EMt,  164. 


S%  DECLARATIONS  IN   CASE. 

DTSTCRB.   ^]g^  during  all  the  time  aforesaid,  might  and  would  haye  had  and  enjoToii 
C0MUO58.  J"®  same,  to  wit,  at  &c.  {venue)  aforesaid.  I 

j^patting       [Same  as  the  form^  ante,  799,  to  the  #800,  and  then  proceed  as  fm 
du^,  &c.  ^'^^^  '] — ^^^^  placed,  and  laid,  and  caased  and  procured  to  be  put,  plaoeii^ 

oa  the        and  laid,  divers,  to  wit, heaps  of  dung  and  manure,  in  and  upon  tiii^ 

common,  said  Waste  Or  common,  and  wrongfully  and  injuriously  kept  aiid  continu«i|j 
the  said  heaps  of  dung  and  manure  so  put,  placed,  and  laid  as  aforesaid,  isf\ 
divers  long  spaces  of  time,  to  wit,  from  the  respective  times  of  putting,  plae^Ssj 
ing,  and  laying'the  same  as  aforesaid,  until  the  day  of  exhibiting  the  bill  o£i 
the  said  plaintiff  against  the  said  defendant;  whereby  the  grass  and  herh^^ 
of  and  upon  the  said  common,  which,  might  and  would  have  there  grown  anti 
become  good,  wholesome,  and  proper  food  for  depasturing  the  commonable  \ 
cattle  of  the  plaintiff,  then  was  hindered  and  prevented  irom  growing;  and  i 
whereby,  &c. — [State  the  general  damage,  as  a7ite,  802.] 

[  *806  ]       *[As   in  the  form,  ante,  799,  to  the  *800,  and  then  j^roceedas  /<rf-J 
For  ti-es-    7^,^,^  .j — ^^jth  his  feet,  and  the  feet  of  his  servants,  in  walking,  and  with  the  I 

oommon     ^^^^  of  diveH,  to  wit, horses, mares,  and geldings,  and  witk 

with  the  wheels  of  divers,  to  wit, carts,  and  waggons,   trod  down, 

horees  and  trampled  upon,  bruised,  crushed,  destroyed,  and  spoiled,  the  grass  and  her- 
bage then  growing  and  being  in  the  said  waste  or  common  ;  whereby,  &c. — 
[Damage  as  ante,  802.] 

tmiaiwe  of      [.Same  as  the  form,  ante,  799,  to  the  *800,  omitting  the  statement  of 
common  o(  possession  of  land  {ti),  and  then  proceed  as  follows  ^' — of  turbary,  in  a* 
turbary      csertain  waste  or  common,  called,  &c.  situate  at,  &c.  to  cut,  dig,  and  taks 
turf  and  peat  in  and  upon  the  said  waste  or  common,  and  to  carry  away  the 
same  for  necessary  fuel,  to  be  spent,  bumisd,  and  consumed  in  and  upon  his 
said  messuage,  with  the  appurtenances  (v),  every  year,  and  at  all  times  rf  j 
the  year,  as  occasion  hath  required,  as  to  his  said  messuage,  with  the  appur-  | 
tenances,  belonging  and  appertaining.     Yet  the  said  defendant,  well  know-  i 
ing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  the  said  plaintiff  in  this  behalf,  whilst  he  was  so  possessed  of  hb  said  ! 
messuage,  with  the  appurtenances,  and  entitled  to  such  common  of  turbaiy 
as  aforesaid,  to  wit,  on,  c&c.  and  on  divers  other  days  and  times  between  thaA 
day  and  the  day  of  exhibiting  this  bill,  at,  &c.  {yentie)  aforesaid,  ¥rrong« 
fiilly  and  unjustly  cut,  dug,  took  and  carried  away,  and  caused  to  be  cttt> 
dug,  taken,  and  carried  away,  divers  large  quantities,  to  wit,  [50]  cart  loadb 
of  the  turf  then  growing  and  being  on  and  upon  the  said  common  or  wasle. 
Whereby  the  said  plaintiff,  on  those  several  days  and  times,  and  dnrii^  aB 
the  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use  and 
enjoyment  of  his  said  common  of  turbary  there,  and  could  not,  nor  can,  bavD 
and  enjoy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he  oAer- 
wise,  during  all  the  time  aforesaid,  might  and  would  have  had  and  enjoyed 
the  same,  to  wit  at,  &c.  (^venue)  aforesaid. — {Conclude  as  ante^  696.] 

[  *807  ]      ^[Sam>e  as  the  form,  ante,  799,  to  the  *800,  omitting  the  word'^cca^ 

For  dis- 
turbance of      ^^^  B^  th^  1^,^^  ^iUes,  619.    S  Wentw.  (»)   It  is  necessary  in  general  to  6W«  « 

518,  597;  and  Index,  xxx.  li.  the  declaration  that  the  turves  were  to  V9> 

(ti)    Common  of  turbary  is  incidental  to  a  in  the  house,  1  Ler.  2S1.— Sid.  864. — 7  Eut, 

messuage,  and  not  to  land,  4  Co.  Rep.  87  a. —  121. 

7  East,  J21: 
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DI8TUSB- 

ANOc  or 


fWm/'  and  the  statement  of  the  possession  of  land  (x)  and  th^i  proceed 

'  08  follows:] — and  take  reasonable  estovers  of  the  bashes  and  underwoods,   (J^^J'om. 

standing  and  growing  in  and  upon  a  certain  place,  waste,  or  common,  called    

rthe ,  and  situate,  at,  &c.  and  to  carry  the  same  from  thence  to  the  said  ^^™**°  ^ 

iBesBoage,  with  the  appurtenances,  to  be  burnt,  sjpent,  and  consumed  for  nee*  f^^ 
ytu&Tj  fuel  therein,  every  year,  at  all  seasonable  times  of  the  year,  at  his 
Itad  their,  free  will  and  pleasure,  as  belonging  and  appertaining  to  the  said 
Messuage,  with  the  appurtenances.     Yet,  Sic.  [Same  as  the  preceding  form^       Q\ 
mdy  instead  of  "turf,"  say^  ''bushes  and    underwood,"  and  instead  of        ^_  .- 
I^eommon  turbary,"  say  ''common  of  estovers."]  '^ 


.  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 

ting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned, 

waa,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  {z) 

» of  a  certain  messuage  [and  garden  thereto  belonging,]  with  the  appurtenan- 

oes,  situate  and  being  in  the  parish  of in  the  county  of (a).   And^ 

Jy  reaso?i  thereof  (6),  the  said  plaintiff,  *during  all  the  time  aforesaid, 
OQght  to  have  had,  and  still  of  right  ought  to  have,  a  certain  way  (c) 
im  and  out  of  the  said  [garden,]  unto,  into,  through,  and  over  a  certain 
[close],  in  the  parish  aforesaid  (ci),  and  from  and  out  of  the  same,  unto  and 
into  [a  certain  wharf,  or  quay,  of  the  said  plaintiff  in  the  parish  aforesaid(e),] 
ind  so  back  again  from  the  said  [wharf,  or  quay,]  unto  and  into,  through. 


DISTUBB- 

ANCE  or 

WATB. 

For  ob- 
structing 
plaintiff's 
private 
riffht  of 
way,  ap- 
purtenant 
to  a  mes- 
suage and 
garden  (y). 

[  *808  ] 


(w)  See  the  ibrms,  8  Wentvr.  Index.  1.  li. — 
ttomp.  EnL  377.-8  Wils.  466.— Morg.  Prec. 
tfC,  aad  the  notes  to  the  abote  form,  which 
Me  applioable. 

(X)  Ante,  806,  note  («) 

(y)  As  to  private  ways  in  general,  whether 
^  grant,  pretcriptton,  or  of  necessity,  see  1 
BftOBiL  823,  n.  6.— Com.  Big.  Chimin.  D.— 
ITsont  279.— Harr.  Land.  &  Ten.  666.  See 
the  forms,  8  Wentw.  Index,  It.  to  Ivii. — 1 
Itttw.  19.— 4  T.  R.  794;— 8  T.  R.  766.-8 
Loid  Baym.  89.— Morg.  388,  887,  fbr  not  re- 
piriiig  a  private  way,  and  2  Saund.  •118,  n. 
1 172  a.  n.  1.  Ld.  Raym.  1096.— Ante,  9.  n. 
*•  As  to  the  statement  of  the  right,  1  Vent 
274  2  Ler.  148.— 8  Keb.  628.-8  Lev.  266.— 
1  Lutw.  120.— 2  Ld.  Raym.  761,  1090.— 8 
U.85.  See  a  fortn  fi>r  obstructing  a  public 
v>y,  4  M.  &  S.  101.  16  East,  196.  8  M. 
*  8.  472.— Willes,  71.-2  Ring,  208. 

(z)  This  allegation  is  sufficient,  without 
ibi^g  any  prescriptive  right,  2  Saun.  118 
•.— Butw.  119.    Sec  also  ante,  799,  n.  (w.) 

(a)  Describe  the  parish  or  place  accurately. 
tf  say  doubt  as  to  it,  merely  say,  the  prcm- 
h«  were  situate  "  in  the  county  of " 

{b)  This  is  in  general  a  sufficient  descrip- 
tion of  the  right.  Id.  ibid.— 2  Saund.  114  a.— 
1  Saund.  846,  n.  2.— Ante,  799,  note  (to). 
Bat  if  the  right  of  way  be  not  by  reason  of 
POBaessiun,  but  by  special  agreement,  &c.  it 
would  be  improper,  4  East,  107.— 6  Id. 
4d8.-.16  Id.  108;  8  Taunt  24;  and  see  a 
fcrm,  6B.  &  C.  221. 

(,c)  The  term  *'  passage,"  it  is  said,  is  too 
finenl.    YeW.  168,  164.— 1  BrownL  216. 


(d)  Where  the  right  of  way  is  stated  to 
be  over  a  private  close,  kc.  the  local  situation 
thereof  should  be  stated;  Noy,  9. 

(e)  In  Rouse  v.  Bardin,  1  Hen.  Bla.  868, 
Mr.  Justice  Wilson  observed,  "  that  in.  plead- 
ing a  public  highway,  it  is  not  necessary  to 
state  either  the  terminus  a  quo  or  the  terminus 
ad  quem ;  but  where  it  is  a  private  way,  it  is 
neoeasary  to  state  them,  because  private  ways 
are  given  for  particular  purpotses,  and  the 
justification  must  show  that  they  were  used 
for  those  purposes."  It  is  therefore  necessa* 
ry,  in  a  declaration  of  this  nature,  either  to 
show  that  the  way  leads  to  a  common  kightoayf 
(8  East,  4;  6  Leon.  10;  2  Saund.  I28d;  Com 
Dig.  Action  on  the  Case,  fbr  disturbance,  B 
1.)  or  if  it  lead  to  a  private  close,  to  state 
some  interest  of  the  plaintiff  therein,  (Noy,  86; 
Latch.  160;  Com.  Dig.  Action  on  the  Casie,  for 
Disturbance,  B.  1 ;  Yin.  ^b.  Chimin.  H.  pL 
14;  Com.  Dig.  Chimin.  D.  2.)  The  word 
highway  seems' to  be  too  uncertain  a  descrip- 
tion of  one  of  the  termini  of  a  private  way; 
but  if  not  demurred  to  it  will  be  suffioienUy 
proved  by  evidence  of  a  public  footway,  8 
East,  4;  Yelv.  163,  cited  8  East,  6,  n,  sstT 
query,  if  not  sufficient,  see  2  Leon.  10. — 2 
Saund.  158  a.  Wiien  it  is  donbtM  whether 
the  way  may  not  have  been  extinguished  by 
unity  of  possession,  it  may  be  advisable  to 
state  the  right  of  way  to  be  •«  towards,  4-c." 
1  East,  877,  881;  1  B.  &  P.  371,  and  see 
form,  poet,  810;  and  sec  further  as  to  the 
termini  of  the  way  in  describing  a  public  way, 
8  Bom,  J.  26th  edit  68. 


810a 


AvoB  or 

WATf. 


PXCLARATIONC  IN  CASB, 

until  the  oommittiiig  of  the  grievances  hereinafter  mentioDed,  there  iraa,  uid 
right  ought  to  hare  been,  and  still  of  right  ought  to  have  been,  a  oertaiii  nf 
from  and  out  of  the  said  messuage  and  premises,  so  in  the  possession  and  i 
cupotion  of  the  said  £.  F.  unto,  into,  through,  over  and  across  a  certam  dmi^ 
in  the  county  aforesaid,  and  from  thence  unto  and  into  a  certain  oomnKmiiil 
public  highway,  in  the  county  aforesaid,  and  so  back  again  from  the  said  a 
mon  and  public  highway,  unto,  into,  through,  over,  and  across  the  said  h^ 
mentioned  close,  and  from  thence  unto  the  said  messuage  and  premises,  k 
him  the  said  plaintiff  and  his  tenants,  occupiers  of  the  said  messuage  aai 
premises,  and  for  others  to  go,  return,  pass,  on  foot,  every  year,  and  at  al 
times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said  mes- 
suage and  premises,  with  the  appurtenances,  belonging  and  appertaining  (a). 
Tet  the  said  defendant,  well  knowing  the  premises,  but  contriving  and  int^ 
ing  to  injure  and  prejudice  the  said  plaintiff,  in  his  reversionary  estate  andia- 
terest  of  and  in  the  said  messuage  and  premises,  whilst  they  were  in  the  pos- 
session and  occupation  of  the  said  E.  F.  and  whilst  the  said  plaintiff*  was  som- 
terested  therein  as  aforesaid,  to  wit,  on  the  day  and  vear  aforesaid,  at,  &c  (f«- 
nue)  wrongfully  and  injuriously,  and  without  the  leave  or  license  of  the  said 
£.  F.  or  the  said  plaintiff,  and  aeainst  his  will,  built  and  erected,  and  caused  aoj 
procured  to  be  built  and  erected,  divers  large  buildings  (o)  in  and  upon  tk 
said  close,  and  in  and  upon  the  aforesaid  way,  whereby  the  said  defen<kntdiii 
thereby  greatly  encroach  upon  and  encumber  the  said  way,  and  by  mans 
thereof,  the  said  plaintiff  and  his  tenants,  occupiers  of  the  said  messuage  sud 
premises,  could  not,  from  the  day  and  year  aforesaid,  have  and  enjoy  t&e 
aforesaid  way  in  so  ample  and  beneficial  a  manner  as  they  of  right  ou^t  ts 
have  done,  and  still  of  right  ought  to  do,  but  have  been  thereby  greatly  ia- 
jured  and  prejudiced  in  the  use,  benefit,  and  enjoyment  of  the  said  way,  voi 
the  same  is  permanently  obstructed  by  reason  of  the  premises,  and  thereby  the 
said  plaintifi  hath  been  and  is  greatly  injured  and  prejudiced  in  his  reversioQ- 
ary  estate  and  interest  of  and  in  the  said  messuage  and  premises,  with  the  ap- 
purtenances, to  wit,  at,  &c.  {vemue). 


Axci  or 


For  dis-  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  bomiait- 

^^tiff*  ^^°S  ^^  ^^^  grievances  hereinafter  in  this  count  mentioned,  were,  and  from 
^'ient  '  thence  hitherto  have  been,  and  still  are,  entitled,  as  Trustees  for  the  Sodetj 
^^^  (jp)*  of  Free  Watermen  of  the  River  Thames,  residing  at  Greenwich,  in  the  ooos- 
r  ♦SIS  ]  ty  of  Kent,  called  the  Isle  of  Dogs  Ferry  Society,  *to  the  fee-simple  and  ifl- 
heritance  of  an  ancient  ferry,  called  Potter's  Ferry,  for  foot-passengers  and 
goods  belonging  to  such  foot-passengers,  across  the  River  Thames,  to  and 


(n)  Sec,  &B  to  the  description  of  the  way, 
and  other  observations,  ante,  808. 

(o)  The  obstruction  most  be  of  such  a  na- 
ture 08  would  naturally  injure  the  plaintiff*! 
reversionary  Intcref^t,  see  ante,  777. 

(p)  Soc  Wiilej-,  508;  8  Wentw.  Index,  Iviii; 
Com.  Dig.  Piscary,  B. ;  2  Saund.  114;  and  see 
form,  6  B.  &  C.  70,'^.  It  seems  sufficient  to 
■tate  that  tho  plaintiff  was  in  posacsaion  of  the 
ferry,  ill.  Nu  sum  fur  the  payment  of  passage 
money  need  be  st.at<xl,  Id.  In  this  action  it  is 
sufficient  for  the  plaintiff  to  prove  that  he  was 
in  poy«:<'S4ion  of  the  ferry  at  the  time  the  cause 


of  action  arrse,  2  Y.  &  J.  28&;  and  6mib  ib 
user  of  thirty-five  years  the  jury  may  fwrsone 
that  a  ferry  had  a  legal  origin.  The  o vi)«r  cf 
a  ferry  need  not  have  the  property  ia  the  sofl 
on  either  side  of  the  river,  6  B.  &.  C.  701 
Neglect  of  duty  in  the  owner  of  a  ferry  is  M 
answer  to  an  action  for  a  distnrbaiiees.  If 
there  be  an  exdusive  feiry  finom  A.  to  B> 
it  docs  not  prevent  persona  from  gtang  ly  ao.t 
other  boat  nt)m  A.  directly  to  C.  though  'it  lin 
near  B.,  provided  it  be  not  done  ftauaakstlT, 
and  as  a  pretenoe  for  mToiding  the  r^utir 
ferry,  4  T.  R.  666.    Harr.  LandL  &  Ten.  biA. 
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firavi  «  certuR  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Buatin  Stebon- ,  ^mpuaa- 
(heath,  otiienriee  Stepney,  in  the  county  of  Middlesex,  from  and  to  Green-    ^^  ^' 
I  vieh,  in  the  county  of  Kent,  taking  for  the  carriage  and  conyeyance  of  such 
';ttiasengers  and  their  goods,  over  and  across  such  ferry,  in  any  boat  or  boats 
Xmpt  by,  or  by  the  authority  of  them  the  said  plaintifi  for  that  purpose,  cer- 
tain reasonable  freights  or  ferryages,  to  wit,  two-pence  for  every  person  on 
loot;  nevertheless  the  said  d^endant,  not  being  one  of  the  firee  watermen 
afcresaid,  but  well  knowing  the  premises  and  contriving  to  disturb  and  in- 
^  jure  the  said  plaintifb  in  the  peaceable  and  lawful  enjoyment  of  their  said 

■  6rry,  heretofore,  to  wit,  on  the day  of in  the  year  of  our  Lord 

and  on  divers  other  days  between  that  day  and  the  day  of  exhibting  this 

Ml,  [or  if  in  C.  P.  **  before  the  commencement  of  this  suit,'']  to  wit,  at 
WestmiDster,  in  the  county  of  Middlesex,  injuriously  and  unlawfully,  and 

yiinst  the  will  of  the  said  plaintifls,  carried  and  conveyed,  in  a  certain  boat 
him  the  said  defendant,  divers  foot-passengers  for  hire,  over  and  across  the 
.said  River  Thames  and  upon  the  said  part  of  the  same  river  where  the  said 
plaintifi  had  such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them  the 
laid  i)laint]&,  by  reason  whereof  the  said  pkintiffii  h&^c  lost  and  been  depriv- 
ed 01  divers  profits  and  emoluments^  which  would  otherwise  have  arisen  and 
ioorued  to  them  from  the  enjoyment  of  their  said  ferry,  and  have  been  and 
^are  greatly  prejudiced  and  disturbed  in  the  possession  thereof,  and  their 
li^t  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid. — And  the  said  plaintifi  further  say,  that  thejr  the  said  ^«oca»d 
pbuntilEi  so  being  entitled,  as  trustees  for  the.  said  society,  to  the  fee-simple  ^'"**' 
and  inheritance  of  the  said  ferry  as  aforesaid,  the  said  defendant  not  being 
one  of  the  free  watermen  as  aforesaid,  but  well  knowing  the  premises,  and 
fiirther  contriving  to  disturb  and  injure  the  said  pkintiib  in  the  peaceable 
iod  lawful  enjoyment  of  their  said  ferry,  heretofore,  and  whilst  the  said  plain- 
tifi  were  so  entitled,  as  trustees  as  aforesaid,  to  the  fee-simple  and  inheritance 

of  the  said  ferry,  to  wit,  on  the  said day  of  -; in  the  year  of  our  lord 

— 7  Mjd  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  this  bill,  [or  if  in  C.  P.  ^^  before  the  commencement  of  this 
SQJt,''  to  wit,  at  Westminster  aforesaid,  *in  the  county  of  Middlesex  aforesaid,  [  *816  ] 
injuriously  and  unlawfully,  and  against  the  will  of  the  said  plaintifl&,  carried 
^  and  Conveyed  in  a  certain  boat  of  him  the  saiJ  defendant,  divers  foot-passen- 
i  gers  for  hire,  over  and  across  the  said  River  Thames,  near  to  the  said  pdrt  of 
.  the  same  river,  where  the  said  plaintifls  had  such  ferry  as  aforesaid,  and  near 
•  1^  the  said  ferry  of  them  the  said  plaintiffs ;  and  by  reason  whereof  the  said 
f  plaintifi  have  lost  and  been  deprived  of  divers  other  profits  and  emoluments 
I  which  would  have  arisen  and  accrued  to  them  from  the  enjoyment  of  their 
\  mid  ferry,  and  have  been  and  are  greatly  prejudiced  and  disturbed  in  the 
possession  thereof,  and  their  right  and  title  thereto,  to  wit,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid. — And  also,  for  that  whereas  Thir^ 
'  the  said  pkintiffii  before  and  at  the  time  of  committing  the  grievances  in  this  <^^Q^ 
,  oonnt  mentioned,  were  and  still  are  lawfully  possessed  (y)  of  a  certain  ancient 
ferry  with  the  appurtenances,  upon  and  over  the  River  Thames,  to  and  from 
a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Dunstan  Stebonheath, 
\  otherwise  Stepney,  in  the  said  county  of  Middlesex,  from  and  to  .Greenwich 
i  aforesaid,  in  Ihe  county  of  Kent  aforesaid,  for  carrying  and  conveying,  with- 
I  m  the  said  last-mentioned  ferry,  all  persons  and  their  goods,  having  occasion 
i  for  the  same,  in  boats  kept  by,  and  by  the  authority  of  them  the  said  plain- 
er) That  this  is  sufficient,  see  6  B.  &  G.  708. 
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DUTUBB-  tiffi  there  for  that  purpose,  taking  for  the  same  certain  reasonable  frei^to 
"^JSLra.   *^^  ferryages  (r)  to  wit,  two-pence  for  each  person ;  yet  the  said  defendant, 
well  knowing  the  premises  last  aforesaid,  but  contriving  to  disturb  and  injure 
the  said  plaintiffi  in  the  peaceable  enjoyment  of  their  said  last-mentioned  fer- 
ry, heretofore,  to  wit,  on  the  said day  of in  the  year  of  our  lord 

and  on  divers  other  times  between  that  day  and  the  day  of  exhibiting 

this  bill,  [or  if  in  C.  P.  ^'^  before  the  commencement  of  this  suit,"]  to  wit, 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfully, 
injuriously,  and  wrongfully,  carried  and  conveyed  divers  passengers,  for  hire, 
in  a  certain  boat,  over  and  across  the  said  river,  and  upon  the  said  port  of  the 
said  river,  where  the  said  plaintifl^  had  such  ferry  as  last  aforesaid,  and  over, 
upon,  within,  and  across  the  said  last-mentioned  ferry  of  the  said  plaJntiffi, 
and  thereby  they  the  said  plaintifb  lost  divers  great  gains  and  profits,  which 
[  *817  ]  would  otherwise  have  accrued  to  them  '^from  the  said  last-mentioned  ferry, 
and  have  been  disturbed  and  disquieted  in  the  possession  thereof^  and  in  their 
right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  ci 
Middlesex  aforesaid. — And  the  said  plaintiffs  further  say,  that  thev  the  said 
plaintifl^,  so  being  possessed  of  the  said  last-mentioned  ferry,  with  the  appur- 
tenances as  aforesaid,  the  said  defendant  well  knowing  the  premises  last  afore- 
said, but  further  contriving  and  intending  as  last  fSbresaid,  heretofore,  and 
whilst  the  said  plaintiff  were  so  possessed  of  their  said  last-mentioned  ferry, 

with  the  appurtenances  as  aforesaid,  to  wit,  on  the  said day  of 

in  the  year  of  our  Lord and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  U.  P.  '^  before  tiie  com- 
mencement of  this  siiit,"]  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  unlawfully,  injuriously,  and  wrongfully,  carried  and 
conveyed  divers  passengers  for  hire,  in  a  certain  boat  of  him  the  said  defend- 
ant, over  and  across  the  said  river,  and  near  to  the  said  part  of  the  said  rivet 
where  the  said  plaintifik  had  such  ferry  as  last  aforesaid,  and  near  to  the  said 
last-mentioned  ferry  of  the  said  plaintifl&,  and  thereby  they  the  said  plaintifi 
lost  divers  other  great  gains  and  profits  which  would  otherwise  have  accrued 
to  them  from  the  said  last-mentioned  ferry,  and  have  been  disturbed  and  dis- 
quieted in  the  possession  thereof,  and  in  their  right  and  title  thereto,  to  wit, 
at,  &c.  {venue)  aforesaid.     To  the  damage,  &c 


Fourth 
ooant 


DUTUBB.        \_Commencement  as  ante,  596.     The  venue  is  local.] — For  that  whoneas 
A2K2B  OF   the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance 


For  dis-  (r)  lliis  ftverment  is  not  n«  oesBuy,  6  B.  & 

turbanoe  of  G.  703. 

a  pew  (f).  (<)  For  the  forms  of  declarations  fbr  dis- 
tnrbanco  of  Feats  in  churches,  see  5  B*  &  A. 
856;  8  Wentw.  618;  Morg.  840.  Forrest's 
Bxoh.  B.  14;  8  T.  E.  669;  6  Id.  296;  1  Lev. 
71:  1  Sid.  208;  2  Lev.  193;  8  Id.  78;  1  Wils 
826 ;  1  T.  R.  428.  As  to  the  title,  see  2  Saund. 
176  0,  d, — Com.  Dig.  Action  on  Case  fi>r  dis« 
turbanoe,  A.  8.  As  to  evidence,  see  8  Camplx 
288.  Thip  action  does  not  lie  unless  the  pew 
be  annexed  to  a  house  or  some  other  messuage 
in  the  parish,  5  B.  &  A.  856,  and  cases  there 
oollected  on  the  subject;  and  see  1  Y.  &  J. 
583.      An  action  of  trespass  will  not  lie  for 


entering  into  a  pew,  beoanse  the 
not  the  exclusive  possession,  and  the 
of  the  church  being  in  the  person^  1  T.  1L 
428;  bat  an  action  of  trespass  ibr  breakn^ 
and  entering  a  ohapel,  and  destrojiDg  the 
pews,  will  lie  at  the  suit  of  a  perpetiul  curate 
of  an  augmented  parochial  chapelry,  cvcft 
againslt  the  chapel-warden,  2  T.  and  J.  26& 
In  pleading  a  prescription  to  a  pew,  H  seed 
not  be  alleged  that  the  party  and  his  anoestors 
had  always  repaired  it;  the  pew  might  never 
have  required  repair.  This  at  moat  ia  niattv 
of  evidence  only,  Lofit  428.  Even  in  an 
action  against  a  Strang  for  disturbing  plaiB- 
tiff  in  his  pew,  but  it  is  otherwise  in  a  "■ ^ 
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lieroiiiafter  next  mentionod,  was,  and  from  thence  hitherto  hath  been,  and  still  i>btus]i. 
IB;  lawfully  possessed  of  a  certain  messuage,  with  the  appurtenances,  situate    '^p]^^' 

in  the  parish  of in  the  county  of and  therein,  during  all  the  time 

aforesaid,  inhabited  and  dwelt,  and  still  doth  inhabit  and  dwell,  with  his  &m- 
3y;  and  by  reason  thereof,  he  the  said  plaintiff,  during  all  the  time  aforesaid 
ontil  the  time  of  the  comiaitting  of  the  grievance  by  the  said  defendant,  as 
kereinafler  next  mentioned,  had,  and  still  of  right  ought  to  have,  for  himself  . 
and  bis  fiunily  inhabiting  in  the  said  messuage,  with  the  appurtenances,  the 
use  and  benefit  of  a  certain  pew  in  the  parish  church  of,  &c.  aforesaid,  to 
hear  and  attend  divine  service  celebrated  therein,  as  to  the  said  messuage' 
and  tenement  belonging  and  appertaining.    Yet  the  said  defendant,  well  know-  ^^ojary. 
ing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
iBJure  anid  prejudice -the  said  plaintiff,  and  to  deprive  him  of  the  use  and  ben- 
efit of  the  said  pew,  whilst  the  said  plaintiff  was  so  posseased  of  his  said  mes- 
suage, with  the  appurtenances,  and  dwelt  and  inhabited  therein  as  aforesaid, 
and  was  entitled  to  the  use  and  benefit  of  the  said  pew  as  aforesaid,  to  wit, 
on,  &c,  and  divers  other  days  and  times  between  that  day  and  the  day  of  ex- 
lubiting  this  bill,  at,  &c.   {venue)  unlawfully,  and  -without  the  leave  or  li-        , 
oense,  and  against  the  will  of  the  said  plaintiff,  entered,  and  caused  and  pro- 
eared  divers  other  persons  to  enter  and  continue  in  the  said  pewjiuring  the 
eelebration  of  divine  service  in  the  said  church,  and  thereby  greatly  disturbed 
the  said   plaintiff  in  the  enjoyment  of  the  said  pew.  and  prevented  him  from 
having  the  use  and  benefit  thereof  in  so  full  and  ample  a  manner  as  he  oth- 
erwise might  and  would,  and  ought  to  have  done,  and  also  unlawfully  tore, 
wrenched,  broke,  and  damaged  the  door  of  the  said  pew,  and  also  unlawfully 
shot  and  fastened  the  door  thereof,  and  kept  the  same  so  shut  and  fasten^  . 
far  a  long  space  of  time,  to  wit,  hitherto,  and  Uiereby,  during  all  that  time, 
hindered  and  prevented  the  said  plaintiff  and  his  &mily  inhabiting  in  the 
said  messuage,  with  the  appurtenances,  from  sitting  in  and  using  the  said 
*pew,  for  the  purpose  aforesaid,  and  whereby  the  said  plaintiff  could  not,  [  *818  ] 
during  the  time  aforesaid,  have  or  enjoy  the  use  of^e  said  pew  for  himself 
and  his   family  inhabiting  the  said  messuage  in  so  ample  and  .beneficial  a 
loamier  as  he  otherwise  might  and  ought  to  do,  and  would  have  done,  and 
hath  been  ereatly  disturbed  and  molested  in  the  use  and  enjoyment  thereof^ 
to  wit,  at,  ic.  {venue)  aforesaid. — [Second  count  similar  to  the  Jirst,  ex- 
cept that  instead  of  the  words  '*  use  and  benefit,"  say  ''  the  right,  privi- 
lege, liberty  of  sitting  in  the  said  pew,"  and  conclude  as  ante,  596.] 
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For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com-    uabsjb. 

initting  of  the  mevances  next  hereafter  mentioned,  to  wit,  on  the  [1st]  day  For  open- 

of  [January]  A.  D.  [1824]  and  from  thence  hitherto  hath  been,  and  still  is,  »ngan«w 

kwifdlly  possessed  of  the  manor  of  [Bradford]  in  the  county  of  [York]  and  ^  ^^ 

of  a  certain  market  to  the  said  manor  belonging  and  appertaining,  that  is  to  by  distnri^ 

say,  a  certain  market  under  and  to  be  holden  within  the  said  manor,  to  wit,  ^Jf,?'^- 

«t  [Bradford]  in  the  said  county  of  [York]  upon  every  Tuesday,  for  the  ^^^l  "^ 

ket  (0. 
with  the  ordinary,  1  Wils.  826;  See  8  B.  &      ibrms  and  law,  in  7  B.  &  C.  40;  ^  B.  &  C. 
C  288.;  2  M.  &  R.  818,  S.  C.    As  to  right  of     868;  2  Saund.   172;  1   B.  &  P.  400;  Owen, 
h^rial,  see  8  Bar.  &  Crea.  288;  1  B.  &  Adol-      109;    Cro.  Jao.  48,    122;    8    Lev.   190;    2 
ihoB,  122;  2  B  &  AkL  806.  Lntw.  1617;  6  East,  488;  8  Wentw.  Index, 

(0  As  to  disturbing  a  market,  aee    the     Iviii 
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baying  and  selling  of  all  goods,  wares,  and  merchandises,  then  and  there 
be  bonght  and  sold,  toother  with  certain  stallage  and  other  profits  a 
emoluments  to  such  marlet  belonging  and  appertaining,  whereby  great  ga! 
profits,  and  advantages,  during  all  the  time  aforesaid,  until  the  committi 
of  the  grievance  hereinafter  next  mentioned,  accrued  to,  and  were  recei 
by,  and  still  of  right  ought  to  accrue  to,  and  be  deceived  by  the  said  plai 
tiflF,  to  wit,  at,  [Bradford]  aforesaid,  in  the  county  aforesaid.  Yet  the  saii 
defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  intend 
ing  to  injure  and  aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  pro~ 
and  advantage  of  his  said  market,  and  to  disturb  him  in  the  free  enjoymen 
thereof,  and  of  the  emoluments  arising  there&om,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  to  wit,  at  [Bradford]  aforesaid  in  the  county-! 
afcresaid,  and  within  the  said  manor  of  [Bradfi)rd,]  without  any  lawful  War-» 
rant  or  authority  in  that  behalf,  levied,  kept,  erected,  and  held,  and  caused* 
and  procured  to  be  levied,  kept,  erected,  and  held,  a  certain  new  market, 
once  in  every  week,  and  continued  the  said  market  so  newly  levied,  kept, 
erected,  and  held,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
whereby  divers  large  quaJitities  of  goods,  wares,  and  merchandizes,  were  dur-i 
ing  all  the  time  aforesaid,  sold  in  the  said  market  90  newly  levied,  held,  erect-f 
ed,  and  kept,  which  otherwise  would  and  of  right  ought  to  have  been  brough  ' 
to  the  said  market  of  the  said  plaintiff,  so  holden  there  as  aforesaid  duriui 
all  the  time  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plain 
tiff,  and  the  great  nuisance  of  the  market  ^  the  said  plaintiff,  by  reason 
whereof  the  said  plaintiff  hath  lost  and  been  deprived  of  the  stallage  an^ 
other  emoluments  and  profits  of  his  said  market,  and  also  of  other 'great 
profits,  and  advantages,  which  he  otherwise  would  and  of  right  ought  to  ha 
had  and  derived  &om  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the^ 
county  aforesaid. — And  whereas  also,  afterwards,  and  before*  and  at  the  timet 
of  the  committing  of  the  grievances  next  hereinafter  mentioned,  to  wit,  on  the* 
[1st]  day  of  [January,]^.  D.  [1824,]  to  wit,  at  [Bradford]  afor^aid,  in. 
the  county  aforesaid,  the  said  plaintiff  was,  and  from  thence  hitherto  hath 
been,  and  still  is  lawfully  possessed  of  and  in  a  certain  market  holden  and 
to  be  holden  at  [Bradford]  aforesaid,  in  the  county  aforesaid,  upon  eveiy 
Tuesday,  for  the  buying  and  selling  of  all  goods,  wares,  and  merchandises, 
then  and  there  to  be  bought  and  sold,  together  with  certain  stallages,  profits, 
and  emoluments,  to  such  last-mentioned  market  belonging  atid  appertaifi- 
ing,  whereby  great  gains,  profits,  and  advantages,  during  all  the  time  last 
aforesaid,  and  until  the  committing  of  the  grievance  hereinafter  next-men- 
tioned, accrued  to,  and  were  received  by,  and  still  of  right  ought  to  accroe 
to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in 
the  county  aforesaid.  Yet  the  said  defendant,  well  knowing  the  pranises 
last-mentioned,  but  contriving,  and  wrongfully  intending  to  injure  and  ag- 
grieve the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage 
of  his  said  last-mentioned  market,  and  to  disturb  him  in  the  free  enjoyment 
thereof,  and  of  the  stallage  and  other  profits  and  emoluments  arising  there- 
from, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  within  the 
town  of  [Bradford]  aforesaid,  and  close  and  near  adjoining  to  the  place  where 
the  said  market  of  the  said  plaintiff  was  held,  without  any  lawful  warrant  or 
authority  in  that  behalf,  levied,  erected,  kept,  and  held,  and  caused  and' 
procured  to  be  levied,  erected,  kept,  and  held,  a  certain  other  new  markei, 
held  once  in  every  week,  and  continued  the  said  last-mentioned  market  ei  ■ 
newly  levied,  erected,  kept  and  held  for  a  long  space  of  time,  to  wit,  firom 
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4heace  hitherto,  wherebj  divers  other  large  quantities  of  goods,  wares  and  '^ 
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aerchandises  were,  during  all  the  time  last  aforesaid,  sold  in  the  said  market 
BO  newly  levied,  erected,  kept,  and  held,  bj  the  said  defendant,  whleh  other* 
wise  would  and  of  right  oiight  to  have  been  brought  to  the  said  market  of 
the  said  plaintiff,  so  holden  there  as  last  aforesaid,  during  all  the  time  last 
aforesaid,  to  be  Ihere  sold,  to  the  great  damage  of  the  said  plaintiff,  and 
the  great  nuisance  of  the  market  of  the  said  plaintiff,  and  the  said  plain- 
tiff hath  thereby  lost  and  been  deprived  of  the  stallage  and  other  emoluments 
ef  his  said  market,  and  also  of  other  great  gains,  profits,  and  advantages 
which  he  otherwise  would  and  of  right  ought  to  have  had  and  received  from 
his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid. — 
And  where^  alio,  afterwards,  and  before  and  at  the  time  of  the  committing  of 
dte  grievance  next  hereinafter  mentioned,  to  wit,  on  the  [1st]  day  of  [Jan-  ^^ 
i»ry,]  A.  D.  [1854],  to  wit,  at  [Bradford]  aforesaid,  in  the  ooun^  afore- 
said, the  said  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  and  in  a  certain  market  holden  and  to  be  holden  within 
the- town  of  [Bradford]  aforesaid,  in  the  ooonty  aforesaid,  in  every  week,  and 
of  certain  stallage,  profits,  and  emoluments  to  such  last-mentioned  market  be- 
longing and  appertaining,  whereby  great  gains,  profits,  and  advantages,  dur- 
ing all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance 
hoeinafter  next  mentioned,  accrued  to  and  were  received  by.  and  still  of  right 
imght  to  accrue  to  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford] 
aforesaid,  in  the  county  aforesaid.  Yet  the  said  defendant,  well  knowing  the 
premises  last-mentioned,  btft  contriving  and  wrongfully  intending  to  injure 
and  aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advan- 
•  tage  of  his  said  last^mentioned  market,  and  to  disturb  him  in  the  free  en- 
joyment thereof,  and  of  the  stadlage  and  other  profits  and  emoluments  arising 
tfaerefirom,  afterwards,  to  wit,  on  ttie  same  day  and  year  aforesaid,  within  the 
town  of  [Bradford]  aforesaid,  without  any  lawful  warrantor  authority  in  that 
behalf,  levied,  erected,  kept,  and  held  and  cans^  and  procured  to  be  levied, 
erected,  kept,  and  held,  a  certain  other  new  market,  held  once  in  every  week. 
80  near  to  the  said  place  where  the  said  last-mentioned  market  of  the  said 
plaintiff  was  held,  that  by  reason  thereof,  divers  other  large  quantities  of 
^oods,  wares,  and  merchandizes  were,  during  all  the  time  last  aforesaid,  sold 
la  the  said  market,  so  hereby  levied,  erected,  kept,  and  held  by  the  said  de- 
ivdaQt,  which  otherwise  would  and  of  right  ought  to  have  been  brought  to 
fte  said  market  of  the  said  plaintiff,  so  holden  there  as  last  aforesaid,  durins 
afi  the  time  last  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said 
plaintiS^  who  hath  thereby  lost  and  been  deprived  of  the  stallage  and  other 
emolnmentB  of  his  said  last-mentiOned  market,  and  also  of  other  great  gains, 

Cfits,  and  advantages  which  he  otherwise  would  and  of  right  ought  to  have 
and  derived  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid  in  the 
county  aforesaid. 
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For  the  precedents  and  mode  af  declaring  for  ,a  disiurbemce,  suhtractiofi^    g„  |^ 
or  other  injury  to  franchises,  see  4  Mod.  428.     1  Show.  18.     8  Weniw.  p^,  ^g. 
index^  68.     At  the  suit  of  a  bailiff  against  a  party^  for  executing  a  tarit  turbanceof 
foUhin  his  jurisdiction,  9  East^  880.     And  generally,  Com.  Dig.  Action  on  ^^^* 
the  Case  for  disturbancp.     For  NOT  orinbing  corn  at  plaintiff^  s  ancient  o^s,  ic. 
MILL,  2  Satind.   112,  118,   note  1;   172,  notel-,  8    Wentw.  Index,  58. 
Dough  218.    2B.^C.  827-    4Z>.  &  jR.496,  S.  C&M.^  S.  69.     In 
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such  action  it  suffices  to  declare  generally  on  the  custom  Ur  grinds  6  3L^ 
iibScm-  ^-  ^^  J  ^^  *^  ^  ^^  ^^  evidence^  icL     Of  opncBBfi,  10  Rep,  59  ft      Gw 
u  &c    Eliz.  885.     8  Wentw.  Index,  54. 
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On  8'Ajm. 
0.  14, 
against* 
aherifif  for 
taking  off 
premises, 
which  were 
seised  un- 
der tkflfa, 
without 
first  pay- 
ing plain- 
tift'holf  a 
year's  rent 
which  was 
in  arrear 

[  *819  ] 


IV.     ON  STATUTES. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  and  for  the  spa^  of  [half]  a  jeai, 
then  laat  past,  one  J.  H.  held,  used,  "^occupied,  and  enjoyed  a  certain 
suage  and  tenements,  with  the  appurtenances,  situate  in  the  parish  of  - 
in  the  oountj  of as  tenant  thereof  to  the  said  plaintiff,  at  and  ond^  %^ 


(ti)  See  ibrm,  8  Wentw.  446.  6  DougL 
666.  In  1  Chit  CoL  Stat  664,  will  be 
found  most  of  the  following  notes  on  this  en- 
actment 

In  order  to  sapport  the  claim  agaixist  the 
sheriff,  a  rubsUting  tenancy  most  be  proTed, 
and  therefore  where  the  landlord  had  brought 
an  action  of  ejectment,  and  laid  the  demise 
before  the  seixure  under  the  ft,  fa. ;  it  was 
held  that  the  sheriff  had  no  right  to  silow  the 
landlord  a  year's  rent«  5  B.  &  A.  88.  The 
money  claimed  must  be  due  as  rent ;  see  6  B. 
k  C.  624.  2  e.  P.  294,  S.  C.  The  oooupa- 
tion  by  the  tenant  must  be  proved,  7  Pr^, 
690;  but  it  will  be  for  the  sheriff  to  prove  that 
the  rent  had  been  paid,  id. 

The  act  extends  to  an  execution  at  the  suit 
of  a  drfendant  for  costs,  notwithstanding  the 
direction  at  the  end  of  the  section  that  the 
sheriff  shall  pay  the  plaintiff  as  weU  the  rent 
as  the  execution  money,  2  Wils.  1^.  But  a 
commission  of  bankruptcy  is  not  ail  execution 
within  the  meaning  of  this  act,  16  East,  830. 
Goods  taken  on  a  capiat  utloffatum  are  within 
the  act,  Bunb.  6,  194,  269;  7  T.  R.  264. 
So  goods  taken  on  a  pone  per  vadios,  6  B.  & 
C.467. 

A  bill  of  sale  is  a  remoTal,  Barnes,  211. 
The  sheriff  is  bound  to  satisfy  the  landlord  in 
the  first  instance,  4  Mo^re,  478.  And  an  ac- 
tion lies,  though  only  part  of  the  goods  be  re- 
moved, id.;  2  B.  &C.  67. 

The  statute  only  extends  to  the  immediate 
landlord,  not  to  a  ground  landlord,  2  Stra. 
787.  An  executor  or  administrator  is  entitled 
to  the  benefit  of  the  statute,  as  to  arrears  ac- 
crued in  the  life-time  of  the  deceased,  1  Stra. 
212.  A  trustee  of  an  outstanding  satisfied 
term  in  trust  for  mortgagees,  and  to  attend  the 
inheritance,  may  sue,  4  Moore,  478.  2  B.  & 
B.  67. 

The  act  does  not  extend  to  rent  which 
acomes  during  the  oontlnuanoe  of  the  sheriff 
in  possession,  1  M.  &  S.  246.  And  a  sheriff 
takmg  com  in  the  blade  under  a  fieri  faciat, 
and  selling  it  before  rent  due,  is  not  liable  to 
account  to  ihe  landlord  of  the  defendant,  un- 
<der  the.  statute,  8  Anne,  for  rent  accruing 
subsequently  to  the  levy  and  sole,  although  ho 
has  given  notice,  and  though  the  com  1^  not 
removed  from  the  premises  until  long  after- 
wards,  when    a   considerable    proportion    of 


rent  has  become  due,  the  landlord's  lamtif. 
is  such  case  is  by  distress,  1  Price,  274.  Aj2i 
tiie  landlord  of  premises  on  which  goods  hai^ 
been  seized  under  an  extent  in  aid,  is  not 
titled,  under  the  8th  Anne,  to  caQ  on  thai 
sheriff  to  pay  twelve  month's  rent,  due  befiorv' 
iheieaU  ot  the  writ,  2  Price,  17.  But  tU^ 
claim  may  be  supported  for  fiarehand  rent,  fi 
Price,  690.  The  hindlord  is  entitled  to  Ub^ 
rent  without  any  reduction  for  poundageb 
Stra.  643.  But  where  the  landlord  takes 
security  of  a  thund  person  for  the  rent  at 
time  of  the  execution,  the  sheriff  is  dischargsA 
as  to  the  landlord's  clium  for  rent,  3  CampbJIh 

Only  one  year's  rent  is  to  be  pud,  altfaou^ 
there  be  two  executions;  temble  2  Sir.  lOi^ 
2  B.  &  B.  868;  6  Moore,  97,  S.  €.;  unkes  te 
goods  be  not  removed  in  a  reasonable  tame,  X 
Price,  277.     1  M.  &  a  711. 

The  bailiff  of   a  liberty  is  subject  to 
provisions  of  the  act,  1  Stra.  212. 

In  order  to  render  the  sheriff  responsSbb 
for  non-oomplianoe  with  the  act,  there  ahoulA- 
be  a  demand  for  the  rent,  before  the  removal,, 
by  the  party  entitled;  and  a  demand  by  a  per- 
son to  whom  administration  is  afterwards  ooo- 
mitted  does  not  operate  by  relation,  2  Stra.  97;  J 
see  8  Taunt  400.    And  a  sheriff  is  not  boosi' 
to  find  out  what  rent  is  due  to  a  landlord,  and 
pay  it  him,  but  the  landlord  must  give  Um 
notiee,  8  Taunt  400.    But  no  partacolar 
of  notice  is  neoessary,  8  B.  &  A.  465;  Id.  440}- 
4  Moore,  478.    And  the  court,  on   motioB,^ 
will  order  a  year's  rent,  out  of  the  proeesdl' 
while  in  the  dieriff*s  hands,  to  be  paid  ta- 
landlord,  Uiough  the  sheriff  had  no  notioe  of  i 
the  rent  being  due  till  after  removal,  3  B.  ft 
A.  440.    But  an  action  for  money  had  aai 
'received  cannot  bo  sustained,  8  Oiimpb. 
In  case  of  a  removal  contraiy  to  the  act,  flii  ■ 
landlord  may  maintain  an  action,  and  the  wadt 
of  alleging  a  demand  is  helped  by  verdict,  I 
Stra.  212;  7  Price,  666;  and  it  is  not  nceeft. 
sary  to  state  in  the  declaration  the  partiaiba 
of  the  lease;  but  if  they  are  stated,  and 


of  the  lease;  but  if  they  are  stated,  and  tnae  1 
is  any  material  variance,  it  is  fiital,  Jkm^  J566.  I 
If  the  execution  is  overreached  by  an  Mt  cf 
bankruptcy  and  commission,  the  sheriff  in  ac- 
tion by  the  assignees,  can  only  avail  himself  of 
payment  to  the  landlord,  by  proving  that  It 
was  made  before  notice  of  the  commtsanii  is- 
sued, 16  East,  280. 
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in  rent  or  Sum  of  money  therefore  payable  by  the  said  J.  H.  to  the  ^_^^^ 
Ud  plaintiff,  for  the  same  (tr),  to  wit,  at,  &c.  (^venue).  And  whereas  also 
bretotore,  to  wit,  on  the  day  and  year  aforesaid,  a  li^ge  sum  of  money,  to 
ritj  the  sum  of  £ —  for  and  on  account  of  the  rent  so  payable  by  the  said  J. 
[.  to  the  said  plaintiff  for  the  said  messuage  and  tenements  for  one  [half] 
ear  of  the  said  tenancy,  which  ended  at  and  upon  that  day,  became  and  was 
ae  and  payable,  and  continually  from  thence  hitherto  hath 'been,  and  still  is, 
I  arrear  and  unpaid,  to  wit,  at,  &c.  {venue)  aforesaid.  And  whereas  also 
be  said  sum  of  X —  of  the  said  rent,  so  being  in  arrear  and  unpaid  by  the 
lid  J.  H.  to  the  said  plaintiff  as  aforesaid,  afterwards,  to  wit,  on,  &c.  to  wit, 
1^  &c.  {venue)  aforesaid,  the  said  defendant  then  being  sheriff  of  the  said 
tMsnty,  by  virtue  of  and  under  pretence  of  a  certain  writ  of  our  said  lord  the 
jpg,  called  a  [fieri  facias]  against  the  said  J.  H.  at  the  suit  of  H.  W.  and 
K.  W.  out  of  the  court  of  oiir  said  lord  the  king,  before  the  king  himself  (:r), 
Mfisre  that  time  sued  forth  and  prosecuted  (y),  and  directed  to  the  sheriff  of 

ke  said  county  of took  the'^goods  and  chattels  of  the  said  J.  H.  then 

eiDg  in  the  said  messuage  and  tenements,  with  the  appurtenances,  so  in  the 
en^re  and  occupation  of  the  said  J.  H.  as  aforesaid,  to  a  large  amount,  to 
rit,  beyond  the  amount  *of  the  said  arrears  of  rent  so  due  and  o«ring  from  r  4^820  1 
he  saia  J.  H.  to  the  said  plaintiff,  that  is  to  say,  to  the  amount  or  sum  of  ^ 

i —  of  lawful  money  of  Great  Britain ;  and  the  daid  plaintiff  further  says, 
lat,  after  the  taking  of  the  said  goods  and  chattels  so  being  in  the  said  mes- 
sage and  tenements,  with  the  appurtenances,  as  aforesaid,  and  before  the 
emoval  of  the  same,  under  pretence  of  the  said  writ,  that  is  to  say,  on  the 
ay  and  year  last  aforesaid,  at,  &;c.  {vefiue)  aforesaid,  the  said  plaintiff  gave 
otice  {z)  to  the  said  defendant,  so  being  sheriff  as  aforesaid,  of  the  aforesaid 
cnt  so  being  due  and  in  arrear  to  the  said  plaintiff  from  the  said  J.  H.  as 
foresaid,  and  then  and  there  requested  the  said  defendant  so  being  sheriff  as 
foresaid,  that  the  said  plaintiff  might  be  paid  his  rent,  so  due,  in  arrear, 
md  unpaid,  as  aforesaid,  before  the  satd  goods  and  chattels,  or  any  part  there* 
»f,  should  be  removed  from  or  out  of  the  said  messuage  and  tenements,  witk 
:he  appurtenances :  yet  the  said  defendant,  then  being  sheriff  of  the  said  coun- 

y  of well  knowing  the  premises,  but  not  regarding  the  duty  of  his  said 

xffioe,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving,  and 
inrongftilly  and  deceitftilly  intending  to  deceive  and  defraud  the  said  plaintiff 
in  this  respect,  of  the  said  arrears  of  the  said  rent  so  due  to  him  as  aforesaid, 
ind  of  the  said  plaintiff's  remedy  for  the  recovery  thereof,  under  color  and 
pretence  of  the  said  writ,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
wrongftilly,  injuriously,  and  deceitfully  removed  and  carried  away  the  said 
goods  and  chattels,  so  taken  as  aforesaid,  from  and  out  of  the  said  messuage 
Knd  tenements,  with  the  appurtenances,  contrary  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  without  paying  or  satis^ng  the  said  plain- 
tiff the  said  arrears  of  the  said  rent  so  due  and  owing  and  in  axrear  to  him  as 
aforesaid,  or  any  part  thereof.  And  the  said  plaintiff  further  saith,  that  he 
hath  not,  at  any  time  since,  been  paid  or  satisfied  the  said  arrears  of  the  said 
rent  or  any  part  thereof,  but  the  same,  and  every  part  thereof,  is  due,  in  ar- 

(w)  The  particnlara  of  the  demise  need  not  a  Judgment  at  the  sait  of  the  plaintftf,  bat  of 

be  stated,  DongL  665.  a  thuni  penon,  and  theroibre  distingniehable 

(x)  Stating  the  writ  to  have  been  sued  out  from  1  Saund.  87. 
of  the  wrong  oourt  would  be  had,  4  B.  &  C.  (x)   The  omission  of  this  is  fivtal,  unless 

657;  Ry.  &  Moo.  C.  N.  P.  26G,  S.  C.  after  verdict,  when  the  averment  of  "well 

(y)  In  8  Wcntw.  465,  the  judgment  is  sta-  knowing    the    premiaes,"   &c.     will   suffice, 

ted;  but  this  seems  unnecessary,  as  it  is  not  7  Price,  666 
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'      •  i 

^  ,t^"  ^^>  ^^  unpaid,  from  the  said  J:  H.  to  the  said  phuntifi)  whereby  the  aap|j 
GBnysD.  pj^ji^j^  jig^^l^  ]^Q  Q2^j  jg  deprived  of  the  benefit  of  a  distress  for  the  reoaveisj 

and  satis&etioD  of  the  said  arrears  of  the  said  rent,  and  i^  in  great  danger  vi 
[  ^^821  ]  losing  the  same,  to  wit,  at,  &c,  {venue)  ^aforesaid.     To  the  dama^,  kc-^ 

[Add  count  in  trover^  see  7  Price^  691.  ^ 

Against  For  tha4:  whereas  certain  persons,  to  wit,  G.  S.  and  G.  S.  heret<^r8,  to  wit|j 
Stat  28  ^H.  ^  ^^*  (^)  ^^^  ^^^  prosecuted  out  of  the  court  of  our  said  lord  the  kin&^ 
6,  c.  9,  for  before  the  king  himself,  against  the  said  plaintiff,  a  certain  writ  of  our  saiil 
»«^^«     lord  the  king,  called  a  \UUitat]  directed  to  the  sheriff  of ,  by  which  8a4{ 

bul  0^?.     ^^  ^^^  ^^'^  ^^^  ^^  '^^  commanded  the'  said  sheriff  (c)  to  tiJce  the  8u4{ 

Klaintiff,  if  he  should  be  found  in  his  baiMwick,  and  him  safely  keep,  so  thati 
e  might  have  his  body  before  our  said  sovereign  lord  the  King,  on  -| 
[wheresoever  his  said  majesty  should  then  be  in  England,]  to  answer  unta| 
the  said  C.  S.  and  6.  S.  of  a  plea  of  trespass  upon  the  case  upon  promiaea,  tQj 
the  damage  of  the  said  C.  S.  and  G.  S.  of  £ —  which  said  writ  afterwardi^ 
and  before  the  delivery  thereof  to  the  said  sheriff  of  the  said  county  ^  i 
to  be  executed  as  is  hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  («5i 
nue)  was  duly  {d)  marked  and  indorsed  fo^  bail  for  £ — ;  and  which  sail 
writ  afterwards,  and  before  the  said  return  thereof,  to  wit,  on,  &c.  at,  &eul 
{venue)  aforesaid,  in  the  county  last  aforesaid,  was  delivered  to  the  said  de^ 
fendant.  who  then  and  from  thence  until  and  at  and  after  the  time  of  the  ai^ 
rest,  and  from  thence  until  and  after  the  committing  of  the  grievanoe  here]' 

after  mentioned,  was  sheriff  of  the  said  county  of in  due  form  of  law 

be  executed ;  by  virtue  of  which  said  writ  the  said  defendant,  so  being  ahi 
as  aforesaid,  afterwards,  and  before  the  said  return  of  the  said  wriL  to  wit, 
the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  to  w^ 

at, aforesaid,  in  the  county  aforesaid,  took  and  arrested  the  said  plaintm 

by  his  body,  and  then  had  and  detained  faim  in  his  custody,  as  such  sheriff^  si 
the  suit  of  the  said  G.  S.  and  G.  8.  for  the  cause  aforesaid,  and  continued  ia 
such  custody  until  and  after  the  committing  of  the  grievance  by  the  said  dM 
fendant,  as  hereinafter  next  mentioned ;  and  thereupon  the  said  plaintiff  aftet^ 
wards,  to  wit,  on,  <&c.  at,  &c.  {venue)  aforesaid,  tendered  and  offered  to 
I  4^822  ]  *said  defendant,  so  being  sheriff  as  aforesaid,  reasonable  sureties  of  suffiei 
persons,  to  wit,  E.  F.,  I.  K.,  L.  M.,  &c.  {e)  the  same  being  then  and  tl 
responsible  and  sufficient  persons,  and  having,  and  each  of  them  having,  a 

cient  within  the  county  of aforesaid,  in  which  said  county  of 

said  plaintiff  was  so  arrested  and  so  in  custody  aforesaid,  and  who  then  and 
were  willing  and  offi»red  to  become  bail  and  sureties  for  the  appearance  of 
said  plaintiff  at  the  return  of  the  said  writ,  according  to  the  exigencies 
of;  yet  the  said  defendant  not  regarding  his  duty  in  that  behalf  as  such 
riff  as  aforesaid,  nor  the  Statute  in  such  case  made  and  provided,  but  contrii 
and  unjufitly  intending  to  injure,  aggrieve,  and  oppress  the  said  plaintiff 
that  behalf,  then  and  there  wrongfully  and 'injuriously  refrised  to  accept 
said  sureties,  so  offered  by  the  said  plaintiff,  as  bail  for  his  appearance  at 
return  of  the  said  writ,  and  wrongfully  and  injuriously  then  and  there  " 
and  detained  him  in  his  the  said  defendant's  custody,  under  color  and  pre! 
tence  oP  the  said  writ,  for  a  long  space  of  time  after  the  said  bail  were  ao  te& 

(«)  See   15  East,  820;  1  Lil.   Ent  17.    2  (c)  Examine  careftdly  with  the  writ. 

Saund,  61,  c.  5;  and  the  statute,  1  Chit.  Col.  {d)  That  it  is  not  necessary  to  state  Om 

Stat.  42.  a£5davit  of  debt,  see  ante,  789,  n.  (A).              * 

(6)  The  teste  of  the  writ  (e)  There  were  several  tendered 
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dered  and  oflered  as  aforesaid,  to  wit,  uDtif  the day  of ,  in  the  year"  "  *J^ 

aforesaid,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided ;   ®**"^"^ 
liy  means  of  which  said  premises,  he  the  said  plaintiff  was  kept  and  detained 
in  prison  a  great  and  unreasonable  length  of  time,  and  during  all  that  time 
snared  great  pain  in  body  and  mind,  and  was  hindered  and  prevented  from 
performing  ana  transacting  his  lawful  affairs  and  business,  and  hath  been  and 
B  greatly  injured  in  his. credit  and  circumstances,  and  also  hath  incurred  the 
risk  of  becoming  and  being  proceeded  against  as  a  bankrupt,  to  wit,  at,  &c.  g^  , 
aforesaid. — And  whereas  also   heretofore,  and  at  the  time  of  the  committing  count 
of  the  grievances  by,  the  said  defendant  as  hereinafter  next  mentioned,  to  wit, 

on  the  said day  of ,  in  the  year  aforesaid,  the  said  plaintiff  had  been 

and  was  in  custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue 
'•'  of  a  certain  other  writ,  of  our  said  lord  the  king,  called  a  [IcUUcU]  at  the  suit 

*  of  the  said  C.  S.  and  P.  S.  returnable  in  the  said  court  of  our  said  lord  the 
^king,  before  the  king  himself,  on,  &c.  and  which  said  last-mentioned  writ  had 
yheeu  and  was  endorsed  for  bail  for  £ —  to  wit,  at,  Ac.  {venue)  aforesaid ;  and 

thereupon  he  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  at,  4;c.  {venue) 
aforesaid  'tendered  and  offered  to  one  J:  M.  who  then  and  there  was  the  agent  [  *828  ] 
of  the  said  R.  6.  so  being  sheriff  as  aforesaid,  and  by  him  authorized  to  take 
bail  according  to  the  Statute  in  such  case  made  and  provided,  reasonable  sure- 
ties of  sufficient  persons,  to  wit,  G.  P.,  T.  N.,  E.  N.,  W.  M.,  and  T.  E,  P., 
the  same  being  then  and  there  responsible  and  sufficient  persons,  and  having, 

and  each  of  them  then  having,  sufficient  within  the  county  of aforesaid, 

m  which  said  county  of the  said  plaintiff  was  so  arrested  and  in  custody 

as  aforesaid,  and  who  then  and  there  were  willing  and  offered  to  become  bail 
and  sureties  for  the  appearance  of  the  said  plaifttiff  at  the  return  of  the  said 
last-mentioned  writ,  according  to  the  exigency  thereof;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf  as  such  sheriff  as  aforesaid,  nor  the  Sta- 
tute in  such  case  made  and  provided,  but  contriving  and  unjustly  intending  to 
injure,  aggrieve  and  oppress  the  said  plaintiff  in  that  behalf,  then  and  there 
by  the  said  J.  M.  his  said  agent  in  that  behalf,  wrongfully  and>  injuriously 
refused  to  accept  the  said  sureties  sq  offered  by  the  said  plaintiff,  as  bail  for 
"  his  appearance  and  the  return  of  the  said  last-mentioned  writ,  and  wrongfully 
^  and  injuriously  then  and  there  kept  and  detained  him  in  the  said  defendant's 
custody,  under  color  and  pretence  of  the  said  last-mentioned  writ,  for  a  long 
space  of  time  after  the  said  bail  was  tendered  and  offered  as  aforesaid,  to  wit, 

f  until  the day  of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the 

I  Statute  in  such  case  made  and  provided ;  by  means  of  which  said  last-mention- 

*  ed  pi^mises  he  the  said  plaintiff  was  kept  and  detained  in  prison  a  great  and 
unreasonable  length  of  time,  and  during  all  that  time  sufiered  great  pain  in 
body  and  mind,  and  was  hindered  and  prevented  from  performing  and  trans- 
acting his  lawful  affairs  and  business,  and  hath  been  and  is  greatly  injured  in 
his  credit  and  circumstances,  and  also  hath  incurred  the  risk  of  becoming  and 
being  proceeded  against  as  a1)ankrupt,  to  wit,  at,  <fec.  {venue)  aforesaid. — 
And  whereas  also  heretofore,  and  at  the  time  of  the  committing  of  the  griev- 
ance by  the  said  defendant,  as  hereafter  mentioned,  to  wit,  on  the  said 

day  of in  the  year  aforesaid,  the  said  plaintiff  had  been  and  was  in  cus- 
tody of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue  of  a  certain 
other  writ  of  our  said  lord  the  king,  called  a  pluries  capias^  at  the  suit  of  the 
said  C.  S.  and  G.  S.  returnable  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  on,  &c.  and  which  "^said  last-mentioned  writ  had  been  r  «324  1 
and  was  indorsed  for  bail  for  £ — ,  to  wit,  at,  &c.  {vetiue)  aforesaid ;  and 
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"  ^^  ffaereupoQ  it  became  and  was  the  daij  of  tbe  said  defiandant,  w  eiieh  sheriff  ai 
^*"'*^  aforesaid,  at  all  reasonable  times  afterwards,  and  before  the  retain  of  the  said 
last-mentioned  writ,  to  be  ready,  or  to  cause  and  procure  some  person  dulj 
authorissed  by  him  the  said  defendant,  as  such  sheriff  as  aforesaid,  to  be  ready, 
within  the  said  bailiwick  of  him  the  said  defendant  as  such  sheriff  as  aforesaid, 
to  let  out  of  prison  and  out  of  the  custody  of  him  the  said  defendant,  as  sudi 
sheriff  as  aforesaid,  under  and  by  virtue  of  the  said  last-mentioned  writ,  the 
said  plaintiff,  so  in  custody  of  the  said  defendant, 'as  last  .aforesaid,  upoa 
reasonable  sureties  of  sufficient  persons,  having  sufficient  within  the  said 
county  of  ■  ,  where  the  said  phintiff  was  so  in  custody  as  last  aforesaid^ 
and  where  he  might  be  let  to  bail,  as  in  the  Statute  in  such  case  made  and 
provided,  to  keep  his  day  in  such  place  as  the  said  last-mentioned  writ  requir- 
ed, to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  further  saiA,  that  after- 
wards, and  whilst  he  continued  in  the  custody  of  the  said  defendant,  as  such 
sheriff  a^  aforesaid,  and  before  the  return  of  the  said  last-mentioned  writ,  to  wit, 
on  the day  of ,  in  the  year  aforesaid,  to  wit,  at,  &c.  {venue)  afore- 
said, the  same  then  and  there  being  a  reasonable  time  in  that  behalf,  he  the 
said  plaintiff  was  ready  with  reasonable  sureties  of  sufficient  persons,  to  wit, 
G.  F.,  &;c.  the  same  being  then  and  there  responsible  and  sufficient  persons 
having,  and  each  of  them  having,  sufficient  within  the  county  of afore- 
said, and  the  said  last-mentioned  persons  were  then  and  there  willing  to  be- 
come bail  and  sureties  for  the  appearance  of  the  said  B.  M.  at  the  return  of 
the  said  writ,  according  to  the  exigency  thereof,  of  all  which  said  several 
premises  the  said  defen(£mt  then  and  there  had  notice ;  yet  the  said  defendant, 
so  being  such  sheriff  as  aforesaid,  not  r^arding  his  duty  as  such  sheriff,  but 
contriving,  and  unjustly  intending  to  injure,  oppress,  and  aggrieve  the  said 
plaintiff  in  this  behalf,  was  not,  at  all  reasonable  times  aft;er  he  so  had  the  said 
plaintiff  in  his  custody  as  aforesaid,  and  before  the  return  of  the  said  kist-men- 
tioned  writ,  ready,  nor  did  cause  or  procure  any  person  duly  authorized  by 
him  the  said  defendant,  to  be  ready,  within  the  said  bailiwick  of  him  the  said 
defendant,  as  such  sheriff  as  aforesaid,  to  let  out  of  prison  and  out  of  the  cus- 
tody of  him  the  said  defendant  as  such  sheriff  as  aforesaid,  under  and  by  vir- 
tue of  the  said  last-mentioned  writ,  the*  said  plaintiff,  so  in  custody  as  last 
[  *825  ]  aforesaid,  "^upon  such  reasonable  sureties  of  sufficient  persons,  having  sufficient 
within  the  said  county  of ,  to  keep  his  day  in  such  place  as  the  said  last- 
mentioned  writ  required,  but  wholly  omitted  and  neglected  so  to  do,  contrary 
to  his  duty  in  that  behalf^  and  contrary  to  the  Statute  in  that  case  made  and 
provided,  to  wit,  at,  &c.  (venue)  aforesaid,  and  was  not  at  the  said  time  when 
ne  the  said  plaintiff  was.  so  ready  with  the  said  sureties  as  aforesaid,  and 
being  such  reasonable  time  in  that  behalf  as  aforesaid,  ready  to  accept  and 
receive  such  bail  as  aforesaid,  or  to  let  the  said  plaintiff  oui  of  his  custody  as 
aforesaid,  on  such  bail ;  and  by  reason  of  the  negligence  and  improper  con- 
duct of  the  said  defendant  as  such  sheriff  as  aforesaid,  the  said  plaintiff  was 
kept  and  continued  in  custody,  and  so  imprisoned  as  aforesaid,  for  a  long 
time  after  he  was  so  ready,  with  such  reasonable  sureties  as  aforesaid,  to  be 

so  let  to  bail  as  last  aforesaid,  to  wit,  from  the  said day  of until 

the day  of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the 

Statute  in  such  case  made  and  provided,  to  wit,  at,  &c.  aforesaid  ;  by  means 
of  which  said  premises  he  the  said  plaintiff  was  kept  and  detained  in  prison 
a  n*eat  length  of  time,  and  during  all  that  time  suffered  great  pain  in  body 
and  mind,  and  was  hindered  and  prevented  from  performing  and  transacting 
his  lawful  affikirs  and  business,  and  hath  been  and  is  greatly  injured  in  hts 
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«radit  and  circnmstanoea,  and  ako  incurred  the  risk  of  beoonung.and  being  ^  ^^" 
proceeded  ag^dnst  as  a  bankrupt,  to  wit,  at,  &o.  {vaiue)  aforesaid,  to  the 
damage,  &c. 

For  that  whereas  the  said  defendant,  on,  Ac.  and  long  before,  was,  and  Against  a 
b(m  thenoe  hitherto  hath  been,  and  stiU  is,  one  of  his  majesty's  justices  as-  t^f^^^, 

signed  to  keep  the  peace  of  our  lord  the  i^ow  king,  in  the  countj  of ,  ibr  reftis-' 

mi  abo  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde-  ^s  ^  ^^® 

meanors,  committed  within  the  said  county,  to  wit,  in  the  parish  of ,  in  ^onvSion 

the  said  county  of  Middlesex.     And  whereas  the  said  plaintiff,  by  the  name  before  him, 
and  description  of,  fcc.  was,  on,  Ac.  aforesaid,  to  wit,  at,  4;c.  (ventte)  afore-  ^^".-. 
said,  convicted  before  the  said  defendant,  so  being  such  justice  as  aforesaid,  |^^^^  ^ 
upon  the  information  of  one  J.  W.  of  the  stamp-office,  gentleman,  who  pros-  appeal  to 
eeuted  as  well  for  our  said  lord  the  king  as  for  himself,  in  that  behalf,  for  ^® 


Aat  after  the  ^^commencement  of  a  certain  act  of  parliament,  made  in  the  r^^26 1 
pa^rliament  of  our  lord  the  late  King  George  the  Third,  holden  at  Westmin-  ■■  •* 
Bter,  in  the  24th  year  of  his  reign,  and .  intituled  ^'  An  act  for  granting  to 
his  majesty  certain  duties  on  horses  kept  for  the  purpose  of  riding,  and  on 
horses,  and  in  driving  certain  carriages  in  respect  whereof  any  duty  of  ex- 
cise is  made  payable ;"  and  after  the day  of  —  therein  mentioned, 

to  wit,  on,  kc.  the  said  plaintiff  so  living  in aforesaid,  being  within 

the  weekly  bills  of  mortality,  did  keep  and  use  one  gelding  for  die  purpose 
of  drawing  a  certain  carriage,  and  that  the  said  plaintiff  did  ^not,  within  ten 
days  after  beginning  to  keep  and  use  the  said  gelding,  ibr  the  purpose  afore- 
said, give  notice  in  writing,  at  the  offices  in  London,  for  the  stamping  and 
making  of  vellum,  parchment,  and  paper,  of  keeping  and  using  the  samCi 
and  of  the  parish  and  plaoe  where  he  resided,  and  pay  down  the  duty  of  10^. 
imposed  by  the  said  act  for  keeping  and  using  the  said  gelding,  according  to 
the  directions  of  the  said  act.  but  wholly  neglected  and  failed  so  to  do,  and 
kept  and  used  the  same  without  giving  such  notice,  and  without  making  such 
payments  as  aforesaid,  contrary  to  the  form  and  effect  of  the  said  act;  by 
reason  whereof,  and  by  force  of  the  said  act,  the  said  plaintiff  forfeited  and 
became  liable  to  pay  the  sum  of  £ —  for  his  said  offence,  one  moiety  there- 
of to  his  said  majesty,  and  the  other  moiety  thereof,  with  full  costs  of  suit, 
which  costs  of  suit  amounted  to  and  were  adjudged  at  the  sum  of  £ —  to  the 
said  J.  W.  the  said  informer  *  and  the  said  plaintiff  avers,  that  he  the  said 
plaintiff  after  he  had  been  so  convicted  as  aforesaid,  for  the  supposed  offence 
aforesaid,  by  the  said  defendant,  so  being  such  justice  as  sdforesaid,  and  be- 
fore the  next  general  quarter  sessions  of  the  poace  for  the  said  county  of 
Middlesex,  to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  finding  himself 
aggrieved  by  the  said  conviction  and  judgment  of  the  said  defendant,  so  be- 
mg  such  justice  as  aforesaid,  in  that  behalf  given  as  aforesaid,  intended  and 
was  desirous  of  appealing  to  the  justice  of  the 'peace  at  the  then  next  gen- 
eral quarter  sessions  of  tha  peace  for  the  said  county  of  Middlesex,  against 
the  said  conviction  and  judgment  of  the  defendant,  and  therefore  the  said 
plaintiff  afterwards,  to  wit,  on,  fcc.  at,  Ac.  (t;ent/6)  aforesaid,  applied  to  the 
said  defendant,  so  being  such  justice  as  aforesaid,  and  then  and  there  gave 
notice  to  the  said  defendant,  and  then  and  there  offered  to  the  said  defendant 

security  of  good  and  sufficient  persons,  *to  wit,  of the  said  plaintiff,  [  *82T] 

and  of  F.  M.  of street,  in  the  parish  of in  the  said  county  of  Mid- 

(/)  See  8  B.  &P.  661;  1  Boni,  1.  26th edit  SOS. 
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BT  PARTT  dlesex,  aB  surety  for  the  said  plaintiff  and  defendant,  of,  fte.  in  the  said 
GBnvKD.  ^Qj^^y^  victualler,  as  another  surety  for  the  said  plaintiff,  J.  M.,  and  C.  R 
then  and  there  being  sufficient  persons,  and  each  of  them  th^i  and  there 
being  sufficient  in  that  behalf,  to  the  amount  of  the  value  of  the  penalty  for- 
feited, whereof  the  said  plaintiff  was  so  as  aforesaid  convicted,  together  with 
such  costs  as  should  be  awarded  in  case  such  judgment  should  be  affirmed, 
and  then  and  there  required  the  said  defendant,  so  being  such  justice  as  afore- 
said, to  accept  and  take  such  security,  in  order  that  the  said  plaintiff  might 
make  and  prosecute  his  said  appeal  to  and  before  the  said  justices  of  the 
peace  at  the  then  next  general  quarter  sessions  of  the  peace  for  the  said 
county  of  Middlesex,  according  to.  the  form  of  the  Statute  in  such  case 
made  and  provided ;  and  although  itr  was  then  and  there  the  duty  of  the  said 
defendant,  so  being  such  justice  as  aforesaid,  to  haye  accepted  and  taken  H 
such  security  as  aforesaid ;  nevertheless  the  said  defendant  not  regarding  the 
Statute  in  that.case  made  and  provided,  nor  his  duty  in  that  behalf,  but  con- 
triving, and  wrongfully  intending  unjustly  to  aggrieve  and  oppress  the  said 
plaintiff  in  this  behalf,  and  to  prevent  and  hijider  him  from  making  his  said 
appeal  to  the  said  justices  of  the  peace  of  the  then  next  general  quarter  ses- 
sions of  the  peace  for  the  said  county  of  Middlesex,  against  his  duty  as  such  j 
justice  of  the  peace  as  aforesaid,  and  contrary  to  the  statute  aforesaid,  and 
the  laws  of  the  land,  absolutely  refused  to  take  or  accept  the  security  so  of- 
fered as  aforesaid,  or  any  other  security  whatsoever,  for  the  purpose  afore-  * 
said ;  by  means  whereof  the  said  plaintiff  was  prevented  and  hindered  from 
making  and  prosecuting  his  said  appeal  to  the  said  justices  of  the  peace  at  the 
then  next  general  quarter  sessions  of  the  peace  for  the  said  county  of  Mid- 
dlesex, and  from  getting  the  said  conviction  quashed  or  reserved,  and  had  his 
goods  and  chattels,  of  great  value,  to  wit,  of  the  value  of  £ —  sold  by  vi/tae 
of  the  said  conviction,  and  was  otherwise  very  much  prejudiced  and  oppress- 
ed, and  was  obliged  to  pay,  and  did  actually  pay,  by  means  of  the  said  sale  of 
his  said  goods  and  chattels,  a  large  sum  of  money,  to  wit,  the  sum  of  £-^  in 
satisfaction  o^  the  said  conviction  and  forfeiture,  and  the  costs  and  chai]ges 
attending  the  levying  thereof,  by  virtue  of  the  said  conviction,  to  wit,  at,  ^c. 
{yeiiue)  aforesaid,  to  the  damage,  &c. 

(  n  Stat.  28  [First  and  seconds  count  far  fwi  levying  the  whole  debty  and  falsebfre- 
wSnst  turning  to  the  fieri  facias^  t/uzt  defendant  had  no  more  goods,  nearly  sinh 
hherlS  for  Uar  to  those,  ante,  748.  Third  count  as  follows :]  And  whereas  also, 
extortion  heretofore,  to  wit,  on,  &o.—:[J3ere  stcUe  the  recovery  of  the  judgment  and 
?f  ^e        '^^^  ^^  the  sheriff,  and  levy  under  it,  as  directed  ante,  748,  and  *  then  pro- 

p?aintiflf  in  ceed:'\ — ^Yet  the  said  defendant  so  being  sheriff  of  the  said  county  of as 

11  e  action  aforesaid,  not  regarding  his  duty  as  8u<m  sheriff,  nor  the  Statute  in  such  case 
r^*ft28  1  ™*^®  ^^^  provided,  afterwards,  to  wit,  on,  Ac.  at,  &c.  {venue^  by  reason  and 
^  ^  color  of  his  said  office  of  sheriff  of  the  said  county  of wrongftdly,  illegal- 

ly, and  oppressively,  had,  received,  and  took,  of  and  from  the  said  plaintiff, 
for  the  serving  and  executing  of  the  said  execution,  more  and  other  considera- 
tion and  recompense  than  in  the  said  act  is  limited  and  appointed  in  that  be- 
half, that  is  to  say,  divers  large  sums  of  money,  in  the  whole  amounting  in 

ft 

(jf)  See  form,  8  B.  &  C,  688;  6  D.  &  R.  256.      See  a  form  in  debt  on  82  Qeo.  2.  c  28, 

496,  S.  0. ;  and  see  form  in  debt,  ante,  604  b,  s.  1,  &  12,  and  28  Hen.  6.  &  0,  ag&inat  btilift, 

and  a  form  in  debt  on  the  28  Eliz.  by  a  com-  &c.  for  extortion,  ante,  601,  oOx),  and  notes 

men  informer  mti  tarn  for  the  40^  penalty,  there.     See  the  statate  and  notes  in  1  OaL 

In  6  T.  R.  771, 776,  the  statute  was  unneoes-  Coll.  Stat  268.    The  sheriff  is  liable  ibr  t]» 

sarily  and  improperly  stated,  and  see  2  Bing.  extortion  of  his  bailiff,  2  T.  B.  148. 
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I 

Ae  sum  of  £ —  more  than  in  the  said  act  is  limited  and  appointed  in  that  behalf^  ^^  ^^^'^ 
yierehy  the  said  plaii\ti£f  is  damaged  and  aggrieved  to  the  amount  of  the  said    ^"■^°'' 
rSom  of  £ —  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
lo  wit,  at,  &c,  (v,enue)  aforesaid,  to  the  damage,  &c. 


♦Vn.    DECLARATIONS  IN  TROVER. 

[Commencement  as  ante,  596. "j — For  that  whereas  the  said  plaintiff, 
heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  was  lawfully  possessed,  as  of  his 
property  (A)  of  rnrtiin  ^mtAn^  Amnh^  liiiinlri  bilb  of  ex<^ange,  promissory 
~  iiDtefr,  ooeugkioiv  &r  iiWiiey',]>goods  and  chattels,  to  wit  Jken  horses, 

ton  bttUs,  ten  eowa,.&c.^  (A;)  stating  the  different  4^^ 

"7ntttr€?«f  release  (m)  bearing  date  the 

be  made  between  E.  F.  of  the  one  part,  and 

rting  to  be  a  conveyance  from  the  said  E. 

ements  therein  mentioned,  and  a  certain 

;e  of  certain  tenements  by  the  said  E.  F. 

Indenture  of  lease  (n),  bearing  date,  <&c. 

part,  and  one  L.  M.  of  the  other  part, 


day  of 


pnrportmg 


G.  H.  of  the  other  part,  and  pu 
^.  to  the  said  G.  H.  of  certain 
Buier  deed  purporting  to  be  a  mo 
the  said  G.  H.  and  of  a  certain 
made  between  one  J.  K.  of  the 

which  said  last  mentioned  indenturdd;he  said  J.  K.  demised  to  the  said  L. 

certain  tenements  therein  mentionedMbr  a  certain  torm  therein  also  men- 

ned  and  yet  unexpired,  a  certain  wrinng  obligatory,  commonly  called  a 

ad,  sealed  with  the  seal,  of  *one  N.  OAwhereby  the  said  N.  0.  became 

to  the  said  plaintiff  in  the  penal  sum  V<£100,  and  then  still  being  in 

1  force,  [and  a  certain  bill  of  exchange  in  writing,  made  and  drawn  by  one 

F.  upon,  and  accepted  by  the  said  defendant  bearing  date,  to  wit,  the 

y  of ,  whereby  the  said  {I.  F.  requested  the  said. defendant, 

iths  after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the  sum 

£ — ,  j  and  a  certain  other  bill  of  exchange,  accepted  by  the  said  defendant, 

the  payment  by  the  said  defendant  of  a  certain  sum  of  money,  to  wit,  the 

of  iC— ,  at  a  certain  day  therein  mentioned,  an(r^w  past ;  and  a  certain 

lislbry  note,  in  writing,  made  and  drawn  by  one  ^.  F.  whereby  the  said 

F.  promised  to  pay  to  the  said  plaintiff,  or  his  oroier, «  certain  sum  of 

^y,  to  the  said  plaintiff,  or  his  order,  a  certain  sum  6f  money,  to  wit,  the 

of  £ —  at  a  certain  time  therein  mentioned,  and  nowpast ;  and  divers, 

wit,  five  notes  of  the  Governor  and  Company  of  the  ^nk  of  England, 

imonly  called  bank  notes,  for  the  payment  of  the  sum  of  a5  each ;  and  div- 

to  wit,  twenty  pieces  of  the  current  coin  of  this  realm  call^l  guineas  [or, 


[*885] 

Common 
count  in 
tiOTer»fixr 
cattie, 
deeds, 
bonds, 
'bills,  and 
notes, 
bank- 
notes, mo- 
ney, and 
goods  (i). 
Cattle. 

Deeds  (/). 

Release. 

Mortgage. 

Bond. 

[  *886  ] 

Bills  (0). 


Notss 


Bank 

notes. 


(A)  As  to  this  all^ation,  see  7  T.  R.  894, 
2  Saond.  17  i,  k.  In  Selw.  N.  P.  5th 
1816,  n.  11,  it  is  said  that  the  ominnon 
bj  verdict,  but  not  l^  judgment  by 
t. 
(t)  As  to  the  action  of  trover  in  general, 
_  \  ante,  toL  i.  167;  2  Saund.  46,  note.  Bac. 
bfe,  Tit»Ter,  C.  D.  Action  on  the  Case,  Trover; 
bd  ante,  «  JDetintte^*'  698.  See  forms,  2 
tntw.  1587;  1  Rich.  C.  P.  184;  2  Id.  161; 
heed.  Ass.  507,  509;  and  see  a  form  against 
tftim  and  feme  for  trover,  by  feme  before 
taffiage,  2  Rich.  C.  P.  162.^  See  1  B.  &  A. 
|85. 

Ik)  As  to  the  description  of  the  property, 
M  ante,   voL  i.  410,11;   2  Stark.  247;   7 


Taunt.  642.  In  trespass  fbr  taking  '*  goods, 
chattels,  and  e£6ects,"  plaintiff  may  recover  the 
value  of  several  fixtures,  4  B.  &  A.  206;  but 
not  so  if  for  taking  "goods  anjL  chattels"  only, 
id.  Unsevered  fixtures  are  not  recoverable  in 
trover,  2  B.  &  C.  76;  8  D.  &  R.  255,  B.  C. 

(2)  It  is  not  necessary  to  state  the  date^of 
the  deed,  1  Wils.  116;  Bac.  Ab.  Trover,  F 
1;  Bui.  N.  P.  87;  Ld.  Raym.  276,  Salk.  654. 

(m)  See  this  form  of  description  held  good 
to  support  *'  a  lease  and  release,'*  1  Bing.  45; 
7  Moore,  804,  a  C. 

(n)  See  the  declaration  in  8  Wood.  Vln. 
Leo.  106,  note  y. 

(o)  Damages,  how  calculated  for,  see  8 
Campb.  477. 
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Money  (p). 
Goods  (9). 


Tlftn  Um 


Tkeflnd. 

ing* 


▼emon. 


8woiid 
ooant  in 
troTw. 


''  half-goineaB,  seven-sbilling  pieces,  cr^^vns,  half-crowiis,  shillnigs,  See]  uid 
divers,  to  wit,  twenty  tables,  twenty  chaif^&c.  [specifyviff  the  goods,  and 
avoiding  any  repetition  of  the  same  article,  and  describing  each  as  gen- 
uuilm$  pm^nte,  (ffntTttJ)p  ItlT^lJuiiMjf  m  ''  iwihufflinji,  wHviggifcii^f  of  great 
yalue,  to  wit,  of  the  value  of  £ —  (r)  of  lawful  money  of  Great  Bntain. 
And  being  so  possessed,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year/nrst/above  mentioned,  at  &c.  {venue)  aforesaid,  casually  lost  the  said 

.for  mnniry.  it"^  amm^^ goods  and  chattels,  out  of  his  possession ;  and  the  same 
afterwards,  to  wit,  on  the  day  and  year  ^rst/  aforesaid,  at,  &c.  {venue)  afoi«- 
said,  came  to  the  possession  of  the  said  aefendant  by  finding.     Yet  the  said  de- 

[  *887  ]  qarxJttfltea,  haalr.n9.te^aftciirjt.ifla  &»  mmnffmm^fj^goodE  and  chattels,  to  be 
the  property  of  the  said  plaintiff,  and  of  right  to  belong  and  appertain  to 
him,  but  contriving,  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  delivered  the  saif 

tioa  £tf  mnnrj^  nrri^Tgygoods  and  chattels,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  plaintiff,  although  ofi;en  requested  so  to  do,  and  hadi 
nitherto  wholly  refused  so  to  do;  and  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  {venue)  aforesaid,  converted  and  disposed  of  the  said 

SatJomu^Mmm^  goods  and  chattels,  to  his  own  use.     To  the  damage,  Ac. 

nt  in  trover  be  inserted  in  the  declaration  for  the  same 
property,  the  descftpttsn^^hould  npt  Merepeated,  but  ihe  declaration  should 
be  for  ^^  other  cattle,  goo^^M^^^ttels,  of  the  like  number,  quantity,  quality, 
description,  nndTjjB^^'llfi^thnnriTPTbt  mjjj  [first]  count  mentioned," — [Cof»- 
clude  dx-smtfTS^e^ 

[Commencement  as  an/r, 88.] — For  that  whereas  the  said  E.  F.  befisre  iie 
became  a  bankrupt,  to  wit,  on,  &c.  (0  at,  &c.  {venue)  was  lawfully  poeseaa- 
ed,  as  of  his  own  property,  of  &c.  [state  the  property  as  in  the  above  formi 
of  CTeat  value,  to  wit,  of  the  value  of  £ — ,  and  being  so  possessed  th&^f,  the 
said  E.  F.  afterwards,  and  before  he  became  a  bankrupt,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  casually  lost  the  said  goods  and 
chattels  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  there  came  to  the  possession  of  the  said  defendant  by  finding, 
let  the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  tJb« 
property  of  the  said  E.  F.  before  he  became  a  bankrupt,  and  of  right  to  belong 
and  appertain  to  the  said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  bank- 
ruptcy, but  contriving  and  fraudulently  intending  to  injure  the  said  E.  F.  be- 
fore he  became  a  bankrupt,  and  the  said  plaintiff,  as  assignee  as  aforesaid,  ainoe 
the  said  bankruptcy,  in  this  behalf,  hath  "^^not,  although  often  requested  so  to 
do,  as  yet  delivered  to  them,  or  any  or  either  of  them,  the  said  goods  and 

(p)  This  has  been  the  osaal  description, 
2  Rich.  C.  P.  161.  Money » in  an  indictment, 
is  now  described,  thus,  "with  force  and 
arnu,  at,  ^c,  tight  pieees  of  the  current  coin 
of  thii  realm,  called  guineae,  of  the  value  of 
thirteen  thillingt^  cf  Vie  moniee  of  the  $aid 
plaintiff  then  and  there  being  found,  felon- 
iouely  did  eteal,  take,  and  carry  away.** 
When  trover  lies  Ibr,  and  how  to  describe 
monij,see6B.  &A.  662;  1 D.  &  R.  2S2,  a  C 


By 

eesof  a 
bankrupt 
First 
count,  on 
bankrupt's 


and  a  oon- 


after  tUe 
bankrupt- 
cy («). 


[♦888] 


(q)  As  to  the  mode  of  deseribiqg 
geoenl,  see  ante,  vol.  L  410,  411. 

(r)  The  prroerty  must  be  deecribed  to  be  of 
some  value,  4  B.  &  A.  271. 

(0  See  a  form,  1  Rkh.  C  P.  472.  If  tbers 
was  a  convenion  before  the  baakraptcy,  add 
a  count  accordingly,  stating  it 

(i)  It  is  usual  to  insert  a  day  beftve  k»  be 
came  a  bankrupt 
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bflUtels,  or  any  or  either  of  them,  or  an j  part  thereof,  but  hath  hitherto  whol-  »  novtt. 
f  neglected  and  refuaed  so  to  do,  and  ^terwards  and  since  the  said  bankrupt- 

V,  to  wit,  on  the  — r-  day  of ,  A.  D.  converted  and  disposed 

oereof  to  his  oim  use,  to  wit,  at,  4&c.  {venue)  aforesaid. 

And  whereas  also  the  said  pUintiff,  as  such  assignee  as  aforesaid,  after  the  Second 
edd  E.  F.  became  a  bankrupt,  to  wit,  on,  &c.  at,  &q,  (venue)  aforesaid,  was  2J^^° 
awfully  possessed  of  certaiu  other  goods  and  chattels  of  the  like  number,  quan-  signeD's 
ity,  quality,  description,  and  value  as  the  said  goods  aiMl  chattels  in  the  said  poaenion 
irst  count  meutioned,  as  of  the  property  of  the  said  plaintiff,  aa  such  assignee  ^^^' 
iS  aforesaid ;  and  being  so  possessed  thereof,  the  said  plaintiff  afterwards,  to 
rit,  on  the  day  and .  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  casually 
oat  the  said  last-mentioned  goods  and  chattels  out  of  his  possession,  and  the 
lame  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  <&c.  {venue) 
kforesaid,  came  to  the  possession  of  the  said  defendant,  by  finding.     Yet  the 
wd  defendant  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 
^e  property  of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  and  of  right  to 
[)elong  and  appertain  to  him  as  such  assignee  as  aforesaid,  but  contriving,  and 
fraudulently  intending  to  injure  the  said  plaintiff,  as  such  assignee  as  afore- 
said, in  this  behalf,  hath  not,  although  often  requested  so  to  do,  delivered  the 
aaid  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
qaid  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do;  and 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  afore- 
said, converted  and  disposed  thereof  to  his  own  use.    To  the  damage  of  the 
said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ,  and  therefore  he  brings 
his  suit,  &;c. 

^Commencement  as  ante,  38.] — ^For  that  whereas,  heretofore,  and  before  Bytheas- 
the  said  E.  H.  subscribed  his  petition  to  the  court  for  the  relief  of  insolvent  signeesof 
debtors^  for  relief  as  such  insolvent  debtor  as  aforesaid,  under  the  said  Statute,  ^^.^J^^y 
aad  before  the  said  plaintiff  became  assignee  as  aforesaid,  to  wit,  on,  &;c.  at,  on  a  pos- ' 
&c.  {venue)  he  the  said  E.  H.  was  lawfully  possessed,  as  of  his  own  property,  Beasionand 
of  certain  goods  and  chattels,  to  wit,  [here  enumerate  the  goods,  &c.  J  of  sreat  ^"^^^ 
value,  to  wit,  of  the  value  of  £ — ,  of  lawful  money  of  Great  Britain  ;  and  be-  solvent's 
ing  so  possessed  thereof,  the  said  E.  H.  afterwards,  and  before  he  subscribed  petition. 
his  saia  petition,  and  before  the  said  plaintiff  became  aasi^ee  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &;c.  {venue)  aforesaid,  casually  lost  the 
said  goods  and  chattels  out  of  his  possession,  and  the  said  goods  and  chattels 
afterwards,  and  before  the  said  E.  H.  subscribed  his  said  petition,  and  before 
the  said  plaintiff  became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,. there  came  to  the  possession  of  the  said  defendant  by  finding.     Yet 
the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the  property 
of  the  said  E.  H.  and  of  right  to  belong  and  appertain  to  him,  but  contriving 
and  fraudulently  intending,  craftily,  and  subtly  to  deceive  and  defraud  the 
said  E.  H.  before  he  subscribed  his  said  petition,  and  before  the  said  plaintiff 
became  assignee  as  aforesaid,  in  this  behalf,  did  not  deliver  the  said  0X)ds  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  E.  H.  be- 
fore he  subscrioed  his  said  petition,  and  before  the  said  plaintiff  became  assignee 
as  aforesaid,  in  this  behalf,  did  not  deliver  the  said  soods  and  chattels,  or  any 
or  either  of  them,  or  any  part  thereof,  to  the  said  E.  H.  although  oftien  re- 
quested so  to  do,  and  afterwards,  =*and  before  the  said  E.  H.  subscribed  his 

(u)  2  Rich.  C.  P.  161 ;  Morg.  458. 
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iM  THOTEB.  gaid  petition,  and  before  the  said  plaintiff  became  assignee  as  aforesaid,  to 
on  the  day  and  year  aforesaid,   at,  &c.  (venue)  aforesaid,  conyerted  and 
posed  of  the  said  goods  and  chattels  to  his,  the  said  defendant's  own  nae,  ^ 
he  never  hath  delivered  the  same  to  the  said  plaintiff,  assignee  as  aforesaid,  i 
wit,  at,  &o.  {venue)  aforesaid. 


Second 
count,  on 
iDsolvent's 
posaeerion, 
with  a  con- 
version 
after  plain- 
tiff was  as- 
signee. 

Third 
count,  on 
the  8(5- 
8ignee*s 
poBsession, 
and 

a  oonyer- 
sion  after- 
wards. 


By  an  ex- 
ecntor  fbr 
a  trover 
and  con- 
version in 
the  lifetime 
of  the  tes- 
tator (w). 

[  *889  ] 


ISame  as  the  first  count  to  the*^  and  then  conclude  Unut]  and  after 
said  E.  H.  subscribed  his  said  petition,  and  after  the  said  plaintiff  became 
signee  as  aforesaid,  to  wit,  on,  &c,  at,  &c.  {venue)  aforesaid,  converted 
disposed  of  the  said  last-mentioned  goods  and  chattels  to  his  the  said 
dant's  own  use. 

And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid, 
wards,  and  after  he  became  such  assignee  as  aforesaid,  to  wit,  on,  &c.  at, 
{venue)  aforesaid,  was  lawftillj  possessed,  as  of  the  property  of  the  said  pi 
tiff,  as  such  assignee  as  aforesaid,  of  certain  other  goods  a^  chattels,  of 
like  number,  quantity,  quality,  description,  and  value,  as  the  said  goods 
chattels  in  the  said  first  count  mentioned ;  and  being  so  possessed  th< 
Ihe  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  afo] 
at,  &c.  {venue)  aforesaid,  casually  lost  the  said  last-mentioned  goods 
chattels,  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  i 
year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  there  came  to  the  possession 
the  said  defendant  by  finding.     Yet  the  said  defendant  well  knowing  the 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plaintiff, 
assignee  as  aforesaid,  and  of  right  to  belong  and  appertain  to  him  as 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subl 
to  deceive  and  defraud  the  said  plaintiff  as  such  assignee  as  aforesaid,  in 
behalf,  hath  not  as  yet  delivered  the  said  last-mentioned  goods  and  chal 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  althoi 
often  requested  so  to  do,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  kc,  {venue)  aforesaid,  converted  and  disposed  of  the  said 
mentioned  goods  and  chattels  to  his,  the  said  defendant's  own  use.    To 
damage  of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ;  and  tfaei 
fore  he  brings  his  suit,  &;c. 

[Commencement  as  ante,  101.] — For  that  whereas  the  said  E.  F.  in 
lifetime,  to  wit,  on,  &c.  at,  4;c.  {venue)  was  lawfully  possessed  of 
goods  and  chattels,  to  wit,  &c.  [describe  the  property  as  antCj  835,]  of 
value,  to  wit,  of  the  value  of  £ —  of  lawful,  &c.  as  of  his  own  property, 
being  so  possessed  thereof,  the  said  E.  F.  in  his  life-time,  afterwai^s,  to 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  casually  lost  thci 
goods  and  chattels  out  of  his  possession,  and  the  same  afterwards  and  in 
life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac  (r^- 


(w)  Sec  Lil.  £nt.  70;  1  MaU.  121.  As  to 
the  counts  in  trover  on  the  possession  of  the 
testator,  and  of  the  plaintiff  as  executor,  and 
his  liability  to  costs  on  the  latter  count,  see 
Tidd,  9th  ed.  978;  10  East,  293;  2  Taunt  116; 
4  T.  R.  277;  8  B.  &  P.  258;  8  B.  &  P.  116; 
9  Bar.  &  Ores.  666.  It  is  in  general  sufficient 
to  insert  in  the  declaration  the  above  count 
and  the  next  but  one;  see  2  Saund.  47  k.;  10 
East,  298;  2  Taunt  116.     Indeed,  when  the 


conyersion  has  been  since  the  death,  ^  M 
count  will  suffice,  2  Saund.  1 16.  In  troTtr  W 
an  administrator,  wh^i  the  property  was  )tm 
in  the  intestate,  evidence  is  not  admissible  t| 
dispute  the  plaintiff's  title  as  administrator, ) 
the  sufficieney  of  the  stamp  on  the  teUeoljl 
administration,  but  it  is  otherwise  as  theevnl 
on  the  plaintiff 's  possession,  see  2  Ld.  Bin*, 
824;  2  Saund.  47  k;  2  M.  &  a  664. 
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)  aforesaid,  oatne  to  the  possession  *of  the  said  defendant  bj  finding.  ^  aotcb. 

the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the 

erty  of  the  said  E.  F.  in  his  life-time,  and  of  riffht  to  belong  and  apper- 

to  the  said  E.  -F.  in  his  life  timp,  and  to  the  said  plaintiff  as  executor  as 

id,^  after  the  decease  of  the  said  B.  F.  but  contriving,  and  frandulentlj 

;  craftily  and  subtly  to  deceive  and  defraud  the  said  E.  F.  in  his  life- 

and  the  said  plaintiff  as  executor  as  aforesaid,  since  the  death  of  the  said 

T.  in  this  behalf,  did  not  deliver  the  said  goods  and  chattels,  or  any  of  them, 

part  thereof,  to  the  said  E.  F.  in  his  life-time,  nor  hath  he  as  yet  de- 

the  same,  or  any  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  ex- 

r  as  aforesaid,  since  the  death  of  the  said  E.  F.  (although  often  requested 

l^todo*)  and  the  said  defendant  afterwards,  and  in  the  lire-'time  of  tne  said 

F.  to  wit,  on,  &c,  aforesaid,  at,  &c,  (venue)  aforesaid,  converted  and  dis- 

of  the  said  goods  and  chattels  to  his  own  use. 

^(^WTien  the  trover  teas  in  the  life-time  of  the  testcUoTy  but  the  conversion  Second 
his  death,  the  count  runs  above  to  the  statement  of  the  conversion^  eU  oo'^^  <;n  a 
asierisky  and  then  asfoUows  ;] — '*  And  the  said  defendant  aftierwards,  {Jbl^^of 
aft;er  the  death  of  the  said  E.  F.  to  wit,  on,  <&o.  at,  &;c.  (venue)  aforesaid,  testator, 
iverted  and  disposed  of  the  said  goods  and  chattels  to  his  own  use."  ^<^  <»^ 

Tersion 

And  whereas  also,  the  said  plaintiff,  as  executor  as  aforesaid,  afterwards,  death(x). 
^  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  Ac.  {venue)  aforesaid,  "^^^ 
lawfully  possessed  of  divers  other  goods  and  chattels,  of  like  number,  ^^^d 
itity,  quality,  description,-  and  value,  as  the  said  goods  and  chattels  in  the  oonYenbn 
first  count  mentioned,  as  of  his  property  as  such  executor  as  aforesaid,  and  ^^  testa- 
g  so  possessed  thereof,  the  (said  plaintiff  aft;erwards,  to  wit,  on  the  day  ^K^  ^^^ 
year  last  aforesaid,  at,  &;c.  {venue),  aforesaid,  casually  lost  the  said  last-  f  *840  1 
itioned  goods  and  chattels  out  of  his  possession,  and  the  same  then  and 
came  to  the  possession  of  the  said  defendant  by  finding ;  yet  the  said  defen- 
it  well  knowing  the  said  last  mentioned  goods  and  chattels  to  be  the  property 
If  the  said  plaintiff  as  such  executor  as  aforesaid,  and  of  right  to  belong  and 

E^rtain  to  the  said  plaintiff  as  such  executor  as  aforesaid,  but  contriving  and 
dulently  intending  to  deceive  and  defraud  the  said  plaintiff  as  such  execu- 
tor as  aforesaid  in  this  behalf,  hath  not  as  yet  delivered  the  said  last-men- 
goods  and  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  (although 
requested  so  to  do)  and  hath  hitherto  whollv  neglected  and  refiised,  and 
wholly  neglects  and  refuses  so  to  do,  and  afterwards,  to  wit,  on  the  day 
year. last  aforesaid,  at,  &c  {venue)  aforesaid,  converted  and  disposed  of 
said  last-mentioned  goods  and  chattels  to  his  own  use.     [Conclude^  to  the 
damage  of  the  plaintiffs  '^as  executor''  and  with  the  profert  as  ante^ 

] 

[Com/mencement  as  ante,  109]. — For  that  whereas  the  said  E.  F.  in  his  By  an  ad 
ife-time,  to  wit,  on,  &;c.  at,  {venue)  was  lawfully  possessed,  as  of  his  own  sinistra. 

)  tor. 

(x)   This  count,  though  sometimee  added,  in  fhct  he  never  has  had  possession,  2  Saund. 

m  4  T.  B.  277,  seems  in  no  case  necessary,  47  k. ;  10  East,  298,  2  Taunt  116.    Se^  the 

nd  the  next  wfll  suffice,  see  10  East,  298;  2  note,  ante,  888;  as  to  this  count  in  general, 

Bmnt.  116.  see  2  Saund.  47  k.     The  executor  must,  in 

'  (f )  See  Arms,    Heme,  87;    Latch,    258.  support  of  this   count  upon  the  trial,  prove 

lbs  property  of  the  goods  draws  to  it  a  posses-  himself  to  be  the  executor,  by  produoinff  the    v 

iao.  in  law,  therefore  an  executor  may  declare  probate.  Id;  2  M.   &  S>  664;  Ante,  888  b, 

BB  his  own  poaeession  **  a$  executor^*  though  note. 
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property,  of  dirers  goodB  and  chslteb^  to  wit,  kt,  [deacribe  ike 
Fintoount  or  amie^  845,}  of  great  value,  to  wit,  of  the  yalue  of  £ —  and  hmtg 
?^^^^     pofl8e3Bed  thenof,  the  said  £.  F.  afterwards,  to  wit,  on  the  day  and  j 
iii«ijim?0  Afop^eaid,  at,  &c.  {venue)  aforesaid  easuallj  lost  the  ciaid  goods  and  d 
tela  oat  ei  his  possession,  and  the  same  afterwards,  to  witj  on  the  day 
year  aforesaid,  at,  ke.  {venue)  aibresaid,  eame  to  the  possession  of  the 
defendant  by  finding ;  yet  the  said  defendant  well  knowing  the  said  g 
and  chattels  to  be  the  property  of  the  said  £.  F.  in  his  life-time,  bm 
the  tioie  of  his  death,  and  after  his  decease,  of  rijdlit  to  beleng  to  the 
Chrtntof     plaintiff,  as   administrator,  aforesaid,   (to  which   ue   said   plaintiff   *i 
^^     the  death  of  the  said  £.  F.,  to  wit,  on,  <fec.  at,  &c.  {ventie\  aforesaid 
^^      ministratiim  of  all  and  singular  the  goods,  ehattols,  and  credits  whi<^  weii 

r  '^841 1  ^^  ^^^  ^^^  ^'  ^'  ^^^^^^^  *^^  ^  ^>^®  of  ^iB  death,  who  died  inlesftstei; 

by  Divine   Providence,   [Archbishop  of  Ganterbory,   Primate  of  all| 

England  and  Metropolitan,]  in  due  form  of  law  was  granted;)  but  oontriv* 
ing,  and  fraudulently  inteadinff  craftily  and  subtly  to  deceive  sad  deftmi 
the  said  £.  F.  deceased,  in  his  Ufe-time,  and  the  said  plaintiff  as  administnHi 
tor  as  aforesaid^  since  the  death  of  the  said  E.  F.  in  this  behalf^  did  not 
liver  the  said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  to 
said  E.  F.  in  his  life-time,  nor  hath  he  as  yet  delivered  the  same,  ot  taxj 
them,  or  any  part  thereof,  to  the  said  E.  F.  administrator  as  aforesaid,  si 
the  death  of  the  said  E.  F.  (although  often  requested  so  to  do.*) — ^And 
said  delJNidant  afi;erwards,  and  in  the  life-time  of  the  said  E.  F.  to 
on,  &c.  aforesaid,  at,  <&o.  {venue)  afcHresaid,  ccmverted  and  diepoeed  of 
said  goods  and  chattels  to  his  own  use. 

Beoond  [  When  the  trover  was  in  the  life-time  of  the  ititestate^  InU  the  eonver* 


^nt,on  a  ^^^  ^/^  f^  death^  the,  count  runs  as  above^  to  the  statement  of  the 
thelifetime  ^^^^iof^  €U  the  asterisk  and  then  proceed  as  follows:] — ^And  the  said  ds« 


ofintes-      fendant  afterwards,  and  aft^er  the  death  of  the  said  E.  F.  to  wit,  <hl  k4 

tate,  and     |^f   ^q    (venue)  aforesaid,  converted  and  dbposed  of  the  said  eoods  an 

after  his     chattels  to  his  own  use.  ^ 

death  (a).  . 

^l^  And  whereas  also,  the  said  S.  F.  in  his  life-time,  to  wit,  on,  Ac  mforesaid^' 

r^verr    ^^)  ^^'  {venue)  aforesaid,  was  lawfiiUy  possessed  of  divers  o1i»r  goods  sat 

after  the     chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  as 

^^!^\  >^id  goods  and  chattels  in  the  saad  first  count  mentioned,  as  of  his  own 

y^^^  ""   erty,  and  being  so  possessed  thereof,  the  said  E.  F.  afterwards,  to  wit, 

grtnt  of      the  day  and  year  aforesaid,  at,    Ac.  {venue)  aforesaid,  died  so 

•^^i*-     thereof,  after  whose  death,  to  wit,  on  the  day  and  year  last  afoijesa.^  _, 

^  ''  {venue)  aforesaid,  the  said  goods  and  chattels  came  to  the  possostion  of 

said  defendant,  by  finding. — And  afterwards,  to  wit,  on,  kc  at,  Ac.  {ve$m^ 

administration  was  granted  to  the  said  plaintiff  as  aforesaid,  [or  if  this  m 

the  first  county  state  the  administration  fuUtf,  as  suprtu] — ^Yet  the  sui 

^        1  <^&^^°^}  ^^^^  knowing  the  said  goods  and  chattels  to  be  the  property  of  the 

l     842  J  gi^i j  j;,  {*,  ijj^  jijg  life-time,  and  at  the  *time  of  his  d^th,  and  to  bebog  to 

(x)    Aft  to  the  oounts  on  Uie  inU$tai$*9  Dettniie,  A. 
and  the  adminigtrator's  posMflsion,  and  the         (a)  See  the  form,  ante,  889,  aola  (f ) 
OiMti^  ante,  888  6.  n.  (w);  2  Saand,  188,a.2         {b)  Oom.  1%.  AdUaialMMiM.  B.  lA  > 

\3j  buron  %jd  f€m€,  ttieontcU  or  adniinistn^  BolL  Ah^  66^ 
trU;  1  fkXk.  U4;  2  Lil  Ent  70.    Bm.  Ah. 
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flaad  plaintiff  ss  adoiuustnitor  as  aferesfiid,  after  the  deirtfa  of  tlie  wid  fi.  " 
!  tmt  ooDtriviiis  aiul  latendinff  to  defiraud  the  faid  plaintiff  as  administrator 
in  Uiis  behalf^  ham  not  as  yet,  &c.-*-[dM»c/ticfe  a$  inthe  fr^ 

\Thi^  count  is  similar  to  thai  iU  the  suU  of  an  esrocutor,  emie,  889,  in^  ^^^ 
ting  the  word  "  administrator,"  instead  of  ''  executor,"  and  as  the  gen-  poaoB^ 
I  property  of  the  goods  draws  it  to  a  possession  in  law,  this  count  may  of  the  ad- 

supported,  though  the  administrator  may  never  have  had  actual  pos-  J?"^*?^ 
2  Saund.  47  k. — Ante,  839,  note  4.]  oonveMlon 

after  the 
,  death  (c). 


■VIII.  DECLARATIONS  IN  REPLEVIN. 


[♦848] 


£i  the  Ktng'i  JBmch,  (or  "  Common  Pleas.") 

On the 


day  of 


tn 


Term,  1  WiL  4. 


W 


(to  wit  (/)  ).     G.  D.  the  defendant  in  tiiis  snit,  was  summoned  to  l>eo]ara- 

—  tion  in 


er  A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  wherefore  he  took  the  cattle, 

''the  goo<js  and  chattels,"  or,  '^  the  com,"]  of  the  said  A.  B.  and  un- 

detained  the  same  against  sureties  and  pledses,  until,  &;c.  and  there- 

«i  the  said  A.  B.  by  E.  F.  his  attCHnej,  complains.     Fo^thai  &e  said 

irfi»idaxit,  on  the day  of A.  D.  —: —  (g)  in  the  parish  of  — - —  in 

fte  county  of in  a  certain  dwelling-house  there  (A),  [or  if  on  land, "  in 


plevin  in 
K.  B.  and 
C.  P.  fyt 
goods  or 
standing 
com  (d). 


<e)  See  Ibrm,  Heme,  87. 

(^   As  to  the  declaration  in  repleyin  in 

,  and  forms,  see  Wilkinson  on  nepleyin; 

I>ig.  Pleader,  S  K.   10.    10  Bac.  Ab. 

-8  Went  Index,  ooxix. — 2  Saund. 

a,  282,  810.— Boote's  Suit  at  Law,  287.— 

^590.  2  Rich.  C.  P.  344,  847,  868.— 
a.  468, 471,  475,  479. 
k  («)  As  to  the  tiUe  of  the  term,  see  ante, 
jiS  note  (a).  In  C.  P.  alter  the  removal  of  a 
iBterin  cause  the  declaration  must  be  intitu- 
In  of  the  Term  in  which  the  writ  is  returna- 

II;  or  that  of  the  appearance,  5  Taunt  771.^- 
Blanh.  841,  &  C. 
'  (/)  The  venue  of  this  action  is  locals  and 
fte  place  is  material  and  traYcrsable,  1  Saund. 
W,  note  l.r"  See  infhi,  n.  (A). 
I  (^)  The  precise  day  is  not  material.  The 
HsintifF  may,  in  the  same  declaration,  count 
k  several  takings,  part  at  one  day  and 
dace  and  part  at  another  day  and  place,  F. 
ITb.  68.|r 

{h)  The  action  of  replevin  requires  more 
Wrtainty  in  the  description  of  the  place  where 
<he  distress  was  taken,  than  that  of  trespass, 
the  place  being  material  and  traversable, 
(Hob.  16.«^Wme8,  475.-2  Wils.  854.-8 
Wentw.  142, 144.  2  M.  &  P.  78,Vand  if  the 
defendant  plead  non  cepit,  and  the  plaintiff 
cumot  prove  a  caption,  or  that  the  defendant 
htd  the  cattle,  3to.  in  the  place  stated  in  his 
MmiJdon,  ha  wiU  be  nonsuited,  (IStra.  507, 


■v^. 


a— 2  Mod.  199.— 1  Saund.  847,  n.  l.'^acc— 
2  Wils.  854>-ailb.  8d  edit  166,  167;  umhU 
contra^)  and  if  the  place  be  omitted,  the  de- 
fendant may  demur,  2  Wils.  854t^  See  the 
fi>rm  of  demurrer,  8  Wentw.  142,  8;  and  it  it 
not  sufficient  merely  to  state  that  the  caption 
was  made  in-a  parish  or  te?m,  but  it  is  usual 
to  add  that  the  cattle,  &c.  were  taken  "  in  a 
certain  place  tl^re,  called,  &c."  Cro.  Elis. 
886.— Hob.  16.^MooTe,  678.— 1  Brownl. — 
186.— 1  Sid.  9,  10,  20.  Carth.  186.— WUles, 
475..-.2  Wils.  854;^S  Wentw.  142,  144;  and 
in  a  late  case,  where  the  declaration  alleged 
the  taking  to  be  '<  in  the  parish  of  A.  in  the 
county  of  Keni^in  a  certain  close  there,'*  it 
was  considered  bad  on  special  demurrer  for  not 
setting  out  the  namrof  &e  close  or  its  abuttals, 
2  M.  &  P.  78.'^If  the  particular  place  be 
omitted,  the  objection  will  be  aided  by  the  de- 
fendant's pleading  over  or  after  verdict,  id. 
ibid.— Willes,  476.  If  'the  defendant  lead  or 
have  the  cattle,  &c  through  or  in  a  close  or 
place  diflferent  to  that  which  they  were  origi- 
nally taken,  the  plaintiff  may  state  thecaptioa 
to  have  been  in  either,  thou^  it  is  more  usual 
to  insert  the  place  where  the  cattle  were  first' 
taken,  2  Wils.  864.^^1  Saund.  847,  n.  1.4^ 
Com.  Dig.  Pleader,  8  K.  18.  ^If  several  cat^ 
be  taken,  some  in  one  place  and  some  in  an- 
other, it  ^ould  be  shown  in  the  declaration 
how  many  were  lal^en  in  each.  Com.  Die 
Pleader,  8  K.  10.  *^ 
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a  certain  oloee  ther^,  called  *• 


or.  "  commoQ  there,  called 


— r  0 

-  CO  of 

^    ,.       ^  (»),  awi 

justly  detained  the  same  against  sureties  and  pledges,  until,  &c.  (o) 
Wherefore  the  said  plaintiff  saith,  that  he  is  iniured,  and  hath  s — "' 
damage  to  the  amount  of  £ —  (p),  and  therefore  he  brings  his  suit, 


took  the  cattle  (A),   [or  ''  goods  and  chattels,"]  to  wit, 
said  plaintiff  (m),  of  great  ralue,  to  wit,  of  the  value  of 


[  *845  ]  */n  the  County  Court  of- 


The  like 
inaooxin- 
ly  court 


In  the  County  Court 
of 


\ 


(to  wit.)  C.  D.  was  summoned  to  answer  A. 


of  a  plea,  wherefore  he  took  the  cattle,  [or  ''the  goods  and  chattels," 
''  the  com,"]  of  the  said  A.  B.  and  unjustly  detained  the  same  against 
ties  and  pledges,  until,  &c.  and  thereupon  the  said  A.  B.  by  E.   F.  his 

tomey,  complains.     For  that  the  said  defendant  on  the day  of 

D. in  the  parish  of ,  in  the  county  of ,  and  withm  the  j 

diction  of  this  court  (r),  in  a  certain  dwellfaig-house,   there,    [or  if 

landy  ''  in  a  certain  close,  called ,"  <v,  in  a  certain  common  there, 

ed ,"]  took  the  cattle,  [or  "goods  and  chattels,"  or  "the  com,"] 

wit,  &;c.  [set  them  out  with  particularity]  of  the  said  plaintiff,  of  great 
ue,  to  wit.  of  the  value,  of  £ — ,  and  unjustly  detained  the  same  a^ 
sureties  and  pledges,  until,  &c. — Wherefore  the  said  plaintiff  saith  that 
injured,  and  hath  sustained  damage  to  the  amount  of  [£50  («),]  and  the] 
fore  he  brings  his  suit,  &c. 


r  V 


(i)  It  seemi  neoeesary  to  state  the  nape  of 
the  close  or  its  abuttals,  2  M.  &  P.  78.*^ 

{k)  If  standing  corn,  &o.  be  taken  under 
the  11  Geo.  2.  c.  19,  s.  8,  the  description  will 
be  as  follows :  **  tn  a  certain  field  there,  called 
^—  took  the  corn  <f  the  said  plaint^,  to 

viit, acres  of  standiny  wheat,  there  then 

growing  and  being,  and  divers,  to  wit, 

cart  loads  of  other  wheat  of  the  said  plaint^, 
there  then  alw  being,  of  great  value,  to  wit, 
f  c.  ut  supra,**  If  utures  be  taken,  say, 
diTers  **^ goods,  chattels  and  fffects,**  See  4 
T.  R.  606. 

(/)  The  description  and  number  of  the 
cattle  or  goods  taken  should  vbe  stated  with 
certainty:  as  to  the  degree  of  certain^,  see 
2  Saund.  74.b.l^Rep.  temp.  Hardw.  119.^2 
Stra.  1015.«^Com.  IMg.  Pleader,  8K.  10.— 
Bac^b.  RepleTin.— 7  Taunt  642.i-l  Moore, 
2»iT^  C— Ante,  toI.  i.  410, 11.  A  declara- 
tion  for  taking  divers  "goods  and  chattels"  of 
plaintiff,  is  bad  for  uncertainty,  and  though 
judgment  pass  by  de&ult  for  plaintiff,  the  de- 
foot  is  not  cured  by  the  statute  of  jeofoils,  4/ 
Anne,  c.  16.— 7  Taunt  642^1  Moore,  866.*^ 

(m)  The  property  must  be  correctly  stated, 
and  seTeral  persons  having  a  distinct  interest 


cannot  join.  Com.    Dig.   Pleader,  8  K. 
Ante,  ToL  L  74. 

(n)  It  is  not  necessary  in  replevin  in 
deHnuit,  which  is  now  the  usual  form  of 
action,  to  state  the  price  or  value  of  the 
tie  or  gopds,  see  the  reason,  2  Saund. 
note  \yalUer  if  the  deelantion  be  ii 
detinet.  Com.  Dig.  Pleader,  8.  K  lO^" 

(o)  This  is  the  proper  form  when  the 
have    been    repleviea.   Com.  Dig.  Pic 
K.  10.    If  the  place  where  tiie  cZttle  worel 
taken  be  doubt&l,  here  insert  another 
stating  the  caption  to  have  been  in  any 
where  it  can  be  proved  the  defondant 
led  the  cattle. 

{p)  Any  s^m  sufficient  to  cover  the  i 
of  tfa«  damages  really  sustained. 

(9)  See  forms,  2  Bioh,  C  P.  846.-^Oo. 
814  b,  and  the  notes  to  the  last 
are  applicable. 

(r)  As  to  the  neoessit 


eoessi^  of  this  al 
—1  Bich.  a  P. 


see  Co.  Ent  814  b 
Saund.  74,  n.  1. 

(s)   In  replevin  by  plaint  the  sheriff 
hold  plea  in  his  county  court  to  any 
though  above  forty  shillings,  by  virtue  of  I 
statute  of  Malbrid^,  2  Ins.  189.  812;  2 
C.  P.  847. 


[  •846  ] 


DECLARATIONS  IN  TRESPASS. 


00MMENCBMENT8  AND   CONCLUSIONS. 


'  Jii  the  Kifig*s  Bench, 


On 


the 


vn 


•  day  of  — 
Term,  1  WiU, 


■(0, 
iuA. 


(to  wit)  {u)  A.  B.  the  plaintiff  in  this  suit,  complains  of  C.  D.  the  GommeoM. 


idant  in  this  suit,  being  in  the  custody  of  the  marshal  of  the  Marsfaalsea 
our  said  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  tres- 

For  that  (w^  the  said  defendant  on  the day  of ,  in  the 

of  our  Lord (ir),  with  force  and  arms,  Ac.  made  an  assault  (y) 


ment  and 
concliiffion 
in  King's 
Bcnoh. 


*[ta  totoU,  at,  ^c. — Here  state  the  trespass  according  to  the  facts,  and  as  [  *847] 
'fc  the  subsequent  forms,  and  conclude  as  follows :]— And  other  wrongs 


(t)   It  is  in  general  adTisable  to  entitle  the 
n  specially;  see  the  note,  ante,  12,  n. 
ttd  2  Saond.  1,  n.  1. 

(«)  In  trespass  to  perMOiu  or  to  penonal 
the  venue  is  transitory,  unless  in  ac- 
against  justices  of  the  peace,  constables, 
ante,  toL  i  298,  808.— 21  ^ac.  1.  c.  12. 
Bttt  in  trespass  to  real  property  the  yenue  is 
iloeil,  and  in  such  an  action,  if  tiiere  have  been 
iiqr  removal  of  a  personal  chattel,  it  is  usual 
"Isadd  a  eount  de  bonU  asportatis,  in  ordet  to 
'  avoid  the  danger  of  mis-description  in  the  first 
ittwnt,  1 T.  R.  479. 

(w) . The  word  "  tohereat* *  or. "  wherefore,** 
/"fta  defendant  committed  the  trespass,  would 
'il  X.  B.  be  bad  on  special  demurrer,  ante, 
^«Jl  i  421,  422.-2  SalL  686.— 1  Stra.  621.— 
INg.  Pleader,  C.  86.— Andr.  282.  But 
the  proceedings  are  by  original,  or  if  in 
%  P.  t^  writ  is  set  out  at  len^,  the  connt- 
■Mlt  may  be  aided  by  the  prior  recital  of  the 
jP|i|iUBul  writ,  and  even  a  special  demurrer 
wBud  not  then  be  supported,  id.  ibid.^-1 
USs.  99.— Barnes,  462.— 2Wils.  208. 

(z)  In  trespass  Ibr  an  assault,  a  declaration 
iliarging  **  that  the  defendant,  on  stuh  a  day^ 
'  Mnd  on  divers  other  days  and  txmes^  ifc.  made 
\tn  assavU^**  would  be  bad  on  specud  demur- 
Kir,  as  one  assault  cannot  be  made  on  different 
^ys.  6  East,  891,  896.  Though  in  trespass 
ftr  debauching  a  daughter,  or  ibr  crim.  con. 
the  rule  is  otherwise.  6  East,  891.— Ante,  648, 
S.  And  if  the  declaration  state  that  the  de- 
ftndant  on  divers  days,  &c.  assaulted  the 
plaintiff,  it  would  not,  it  seems,  be  bad.  In 
tnspaM  to  lands,  or  fi>r  cutting  down  or  car- 
lying  away  trees,  or  for  killing  hares,  &c.  it 
maybe  stated  that  the  defencUint  committed 
the  trespasses  on  divers  days  and  times,  but 
trespass  cannot  be  laid  of  loose  chattels  with  a 
eotUinuando,  Salk.  .688,  689.— Bui.  N.  P.  86, 
Ihough  it  may  **  oa  divers  days  and  times," 
8  Bla.  Com.  212.— 1   Ld.  Raym.  240.— Com. 


Dig.  Pleader,  8  M.  10.— 1  Saund.  24,  n.  1.— 
Ante,  vol.  L  488,  9.    Formerly  it  was  usual 
to  declare  with  a  continuando,  as  in  1  Saund. 
24.-2  Rich.  C.  P.  428,  but  now  it  is  more 
usual  in  trespass  to  land,  to  state  **■  that  the  ds^ 
fendant,  on  such  a  day,  in  such  a  year,  and 
on  divers  other  days  and  times,  bettoeen  thai 
day  and  the  day  of  exhibiting  of  this  bill,  {or 
if  in  C  P.  *  between  that  day  and  the  com^ 
mencement  of  this  suit,*)  with  force  and  arm*, 
^e.  committed  the  trespasses,**  and  the  plain- 
tiff mky  give  in  evidence  any  number  of  tres- 
passes Committed  during  the  specified  time. 
If  only  one  day  be  mentioned,  the  plaintiff 
will  not  be  permitted  to  give  evidence  of  more 
than  one  act  of  trespass,  and  where  the  tres- 
passes are  stated,  as  above,  to  have  been  com- 
mitted on  divers  davs  and  times,  between  such 
a  day  and  such  a  day,  if  the  plaintiff  intend 
to  give  evidence  of  repeated  acts  of  trespass, 
he  must  confine  himself  to  the  time  in  the 
declaration,  and  therefore  it  is  in  general  ad- 
visable, in  trespass  to  real  property,  to  lay  the 
first  day  so  fisur  baolc  as  to  be  certainly  anteriot 
to  the  first  act  of  trespass;  however,  as  the 
precise  day  is  not  material  in  trespass,  either 
to  the  person,  personal,  or  real  property,  the 
plaintiff  may  succeed  upon  the  trial  as  to  any 
one  single  act  of  trespass,  though  committed 
prior  to  the  time  mentioned  in  the  declaration. 
Bui.  N.  Pri.— 1  Saund.   24,  n.  1.-2  Id.  5, 
note  8.— Co.  Lit  288  a.— Com.  Dig.  Pleader, 
C.  19.-1  Stark.  861.— Ante,  vd.  I  487.    If 
there  were  several  trespasses,  plaintiff  should 
state  them,  for  if   the  declaration  avers  a 
single  act  of  trespass,  which  defendant  justifies, 
there  can  be  no  new  assignment     7  Taunt. 
166. 

(y)  A.  trespass  should  be  stated  to  have 
been  committed  i^  et  armis.  Com.  Dig. 
Pleader,  8  M.  7,  but  the  omission  will  beaidMl 
unless  the  defendant  demur  specially.— 2 
Saund.  81,  n.  1. — Ante,  vol.  i.  42^. 
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oofouvo-  (^z)  to  the  said  plaintiff  then  and  there  did,  a^nst  the  peace  of  oar  said 

*" '*^  the  king  (a),  and  to  the  di  " ^ 

fore  he  brings  his  suit,  &c. 


^^^  the  king  (a),  anii  to  the  dunagi  of  tiu  aud  plaintiff  of  i&—  (»),  and 

iiom. 
Gondii- 


[  •848  ]     */n  ttie  Common  Plea9. 


PI 


On 


the- 


day  of 


—  I 
in Term,  1   WUL 1 


-,  (to  wit)  C.  D.  the  defendant  in  this  suit,  was  attached  to  answer  A. 


The  like  In       — 

the  Conu    B,  the  plaintiff  in  this  suit,  of  a  plea,  whereof  the  said  C.  D.  with  force  and 
oMjn  FleM  i^i^g^  ^Q  10^  021  assault  upon  ^e  said  A.  B.  to  wit^  at,  &c.  and  theM  gavtj 
and  struck,  k^. 


i 


Writ  p«rt  [  The  decharaiian  in  trespciss  in  the  Common  Pleas  usually  reeiies  di 
writ  supposed  to  have  been  issued,  and  states  the  different  acts  of  iresp&m 
at  length,  in  one  or  rnore  counts,  but  without  particularizing' the  thnewhm 
the  trespass  was  committed^  the  number  or  quantity  of  the  goods,  ^ 
iaken,  or  the  value  thereof  or  the  amou7it  of  the  damages  szistained,  see  f 
Saund.  318,  ».  3.  889,  n.  1 ;  €^id  the  forms  of  declarations,  for  trespam 
to  the  persons  in  9  Went,  16,  IT;  for  trespass  to  personal  property,  Sfj^ 
65 ;  and  for  trespass  to  real  property.  Id.  118,  and  Boole's  Suii  at  k$t^ 
198,  195.     The  declaration  then  proceeds  as  follows : — '\ 


Conoluflioii  And  other  wrongs  to  the  said  plaintiff  there  did,  to  the  great  damage  (rf*  thfj 
^JJ""*  said  plaintiff,  and^against  the  peace  of  our  lord  the  now  king,  4c. — And  ^^&^ 
*^  upon  the  said  plaintiff,  by  E.  F.  his  attorney,  complains,  rar  that  the  said  da* 

fendant,  on,  Sfc,  with  force  and  arms,  &c.  tnade  an  assault  upcm  the  said  plaift» 
tifi^  to  wit,  at,  &c.  {yenue)  and  then  and  there  gave  and  struck,  Ac. 


part 


Oomit  \Here  state  the  trespasses  precisely  as  in  the  preceding  part  of  ike  d^' 

pftrt  claration,  with  the  addition  of  time,  number,  quantity,  and  vabie,  as  i 

the  count  part  of  the  precedents  above  referred  to,  and  conclude  as  fsk. 

lows  .-"I — 


Conolo- 
don. 


"V^  And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  gMl; 

^^       damage  of  the  said  plaintiff,  and  against  ^the  peace  of  our  said  krd  tW^ 

[    o49  J  ji^j^ — ^Wherefore  the  said  plaintiff  saith,  that  he  is  injui«d,  and  hath  loi 

tained  damage  to  the  amount  of  £ — ,  and  therefore  he  brings  his  sii^  [ 

&c. 

{Omit  Pledges.) 


In  the  Common  Pleas, 


On 


vn 


the day  of ' 

Term,  1  TTttt  4. 


,  (to  wit,)  G.  D.  thedefen3ant  in  this  suit,  was  attached  to  answer  A 

(jr)  As  to  the  alia  tnormia,  see  ante,  toL  of  the  damages,  which  it  may  be  pmittStkb  the 

I  442— Cro.  Jac.  664.  jury  will  give. 

(a)  The  declaration  in  trespass 'should  be  (c)   Observe  the    notes  to  the  ymM<ing 

amlra  paeem.  Com.  Dig.  Pleader,  8  M.  8,b«t  form.    This  was  Ibrmerly  the  usual  iMdser 

the  omission  is  aided  onless  the  defimdant  de-  ^declaring  in  trenMUS  in  the  OoaodMNi  FkM 

mur  specially,  ante,  yoL  i.  422.  (see  2  iS.  Ent  m.^2  Bleh.  C  P.  418,  Ml 

(6)  Any  snm  snffioient  to  coyer  the  amount  421,  480,  482.)  but  now,  to 


TO  FBBflOm. 
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fhi  jAoBliff  in  this  Buit,  of  a  ple^  of  treepaai^  and  tfaoreiipon  the  aaid  A.  ^'^^'"''^[^ 

by  jB.  F.  his  attorney,  complains  against  the  said  G.  D.  for  that  thd  ^"^^^^ 

defendant,  on,  Ac.  with  force  and  arms,  &e.  made  an  aaaault,  Ao.  to  wit,     siom. 

fcc.  {venue), — [Here  state  the  trespasses  as  m  the  Kind's  Benchj  The  like  in 

ssin  the  cewtt-^pmrt  of  the  bstfsrmj  and  aceorcHnff  ta  thefacts^  and  ^^^^ 

wkkh  maif  ke  stated  as  in  thefoSofuwng  forms^  and  concimle  asiast  the  last  i&  a  mote 

fmnjhim  the  etsteriskJ]  concise  and 

•  better 

Ibnn  {d). 


*I.   TO  PERSONS. 

[[Oofnmencement  and  conclusion  as  in  the  King^s  Beifch,  or  Common 
rkas,  as  ante,  846  to  849.]— For  that  (c)  the  said  defendant,  on,  Ac.  (/) 
lift  force  and  arms,  (^),  Ac.  assaulted  (A),  the  said  plaintiff,  to  wit,  at,  &o. 
t»nue)  ({)  and  then  and  there  [spit  in  the  faceof  the  said  plaintiff  (£),  and] 
jpth  great  tbrce  and  violence  seized  and  laid  hold  of  the  said  plaintiff  [by  his 
|PBe,  and  greatly  squeezed  apd  pulled  the  same,  and  then  and  there  pluck- 
^  pulled,  and  tore  divers  large  quantities  of  hair  from  and  off  the  head 
toe  said  plaintiff,]  and  then  and  there  [with  a  certain  stiek,  and  with  his 
^1  g&^^  s^d  struck  the  said  plaintiff  a  great  many  violent  blows  and  strokes 
and  aboat  divers  parts  of  his  body;  and  also,  then  and  there,  with  great 
eeand  violence,  shook  and  pulled  about  the  said  plaintiff,  and  cast  and 
kew  the  said  plaintiff  down  to  and  upon  the  ground,  and  then  and  there  vio- 
kntly  kicked  the  said  plaintiff,  and  *gave  and  struck  him  a  great  many  other 
jkkws  and  strokes,  [and  also  then  and  there  (m),  with  great  force  and  violence, 


[  *850  ] 

Ferula- 

Bault,  apii* 
ting  in 
fiice,  puU- 
ing  nose 
and  hair, 
beating 
with  Bticks 
and  fists, 
pulling 
down, 
throwing 
down, 
kicking 
and  tear- 
ing clothes 

[  *851  ] 


jMi  espsBse  oooasloBed  by  the  reeital  of  tiie 
^poaed  writ,  the  next  tina  is  uualfy  adopt- 
NC  see  the  notes  thereto;  but  see  2  Marui. 
101,  where  sembU,  that  this  was  objected  to, 
tet  the  report  is  not  distinct  upon  the  point 

(tf)  It  appeara  from  1  Saond.  818,  n.  8, 
|hat  at  the  present  time  a  declaration  in 
taftMB  in  the  Common  Pleas,  or  by  original 
V  we  King's  Bench,  would  probably  be  deem- 
visaffioient,  though  it  merely  state  as  abore, 
A^  the  defendant  was  attached  to  answer  the 
l^iptlff  in  a  plea  of  trespaas,  withoat  setting 
iMh  the  sttpposMl  writ;  and  certainly  ae  this 
awoe  aToJde  much  proGxity  and  ex* 


^B6b,  it  is  preftrable  to  the  form,  ante,  848, 
aiA  is  now  more  usoaUy  adopted. 

(0  The  word  **jffkertu**  wonld  be  improp- 
•i  Me  ante,  846,  note  to, 

(/>  On  "  dlTBTS  days  and  times"  would  .< 
*oi  be  improper  in  Uiis  case,  where  the 
*ivd  *•  auaulted**  is  used,  ante,  846,  note  ar. 
Bm  6  last,  896w  If  there  were  several  tres- 
Iwms,  plaintiff  shoold  state  them;  tor  if 
V^nntiff  in  his  declaration  avers  a  single  act 
^  tnspaas  which  defendant  justifies,  there 
Ma  be  no  new  assignment,  7  Tannt.  166. 
^  to  the  utility  of  a  second  count,  see  1 
^pb.  478.  Tlie  nnneoessary  introdootion 
^  Mvenl  ooonts  is  oeosored,  1  BW  Rep.  270. 

iff)  Ante,  847,  note  y. 

{h)  This  may  in  some  cases  be  preferable  to 
''made  an  assault;"  see  observations  in  6 
fiMt,  896. — ^Ante,  n.  z. 

li)  The  Tenue  is  in  general  transitory,  auto, 
^>note  tf. 


(k)  State  only  sueh  aets  of  trespass  as  can 
be  proved;  an  over  statement,  unsupported 
by  evidence,  alibrds  ground  for  ridicule  on  the 
part  of  the  defendant's  counsel. 

(/)  In  using  thts  and  the  other  precedeiila» 
in  trespassonly  such  iparts  of  them  as  are  reaUy 
applicable  to  the .  particular  case  should  be  in- 
serted in  the  declaration,  see  the  fbrms,  9 
Wentw.  Index,  iiL  to  ix;  and  observe  the  notes 
to  the  ferms,  ante,  846  to  849.  The  principal 
formal  allegations  necessary  to  be  attended  to 
in  ftuming  a  declaration  fer  an  assault,  or 
ether  trespass,  are,  Ist  The  statement  of  tfat 
Hme  when  the  trec^aas  was  committed.  2dJy. 
The  insertion  of  the  words  vi  et  armis.  8dly. 
The  venue  or  place.  4thly.  That  the  matter 
ixgured  was  the  property  of  the  plaintiff,  and 
its  value,  6thly.  The  insertion  of  the  words 
"  alia  enormia,**  6^^.  The  words  *<  contrm 
pacem  ;"  and  7thly.  The  conclusion  ad  dank- 
fmrn,  Ac.  In  o&er  re^ieota  the  declaratioa 
in  trespass  should  be  a  full  statement  of  the 
iiguries,  in  the  order  in  which  they  were  oomp- 
mitted,  and  of  all  fhie  consequent  damoffee; 
and  no  all^ation  should  be  inserted  unleas 
therQ  be  a  probsbiliiy  of  Itabeing  proved  in 
evidence. 

(m)  If  there  were  a  substantive  and  inda- 
pendent  injury  to  pereonal  property,  it  is  ad- 
visable to  state  each  ii^uiy  in  a  distinct  oount, 
in  order  to  entitle  the  plaintiff  to  ftill  oosts, 
fer  where  an  ixguryto  personal  property  is 
either  laid  in  the  declaration,  or  proved  mere- 
ly in  aggravation  of  damages,  as  a  mode  or 
qwalHieatiott  of  te  assault   and  battery  ot 


^ 


861  DECLARATIONS  IN  TBESPA8& 

ABSAULT    rent,  tore,  and  damaged  the  clothes  and  wearing  apparel,  to  wit,  ooe  coat^ow 
^  mrt'^"  ^"^istcoat,  one  pair  oi  breeches,  one  cravat,  one  shirt,  one  pair  of  st 

and  one  hat,  of  the  said  plaintiff  (n),  of  great  value,  to  wit,  of  the  valae 

[X20,]  which  the  said  plaintiff  then  and  there  wore,  and  was  clothed  with. 
Damage^    By  means  of  which  said  several  premises,  the  said  plaintiff  was  then  and 
that  plain-  greatly  hurt,  bruised,  and  wounded,  and  became  and  was  sick,  sore,  lame, 
^l^^^l^^^  disordered,  and  so  remained  and  continued  for  a. long  space  of  time,  to 

and  iil,«ii-  for  the  space  of weeks  then  next  following,  [or,  *'  hitherto,"]  d 

able  to  &11  which  time  the  said  plaintiff  thereby  suffered  and  undexvrent  great  pai%| 
^'btt^  and  was  hindered  and  prevented  firom  performing  and  transacting  his  neoeB- 
ness,  and  sary  affairs  and  business,  by  him  during  that  time  to  be  performed  and  tnsm 
waa  put  to  acted,  and  also  thereby  the  said,  plaintiff  was  forced  and  obliged  to,  and 
aboutUs  Q^<^^s^filj  P&7)  ^7  o^t,  and  expend  a  large  sum  of  money,  to  wit,  the  sum 
ciu«  (o).     £ —  of  lawful  money  of  Great  Britain,  in  and  about  endeavoring  tobecnrei! 

of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaidL 
r  3«^g52 1  occasioned  as  foresaid,  to  wit,  at,  &c.  (venue)  aforesaid. — [It  is  usual  iooM 

a  count  for  a  common  assauU,  as  follows :] 

Second  A"^  ^^^  ^^^  ^^^  ^®  ^^  defendant,  on  the  day  and  year  aforesaid,  witk 

count,  for  force  and  arms,  &c.  again  assaulted  [or  ^'  made  another  assault  on,"]  the 
^^wft^'l  plaintiff,  to  wit,  at,  &c.  and  then  and  there  again  beat,  bruised^  wounded, 

ill  treated  him,  hisomuch  thcU  his  life  was  thereby  then  aiul  there  ffreaM 
despaired  of  (jq)  and  other  wrongs,  &c. — [  The  conclusion  in  the  Kingfi^ 
bench  J  or  Cwnmion  Pleas,  is  to  be  (m  ante,  846  to  849.] 

For  firing  a      For  that  the  said  defendant,  on,  kc.   [day  of  assatdt  or  about  ii]  at,  &e» 

load«l  pi8-  (ycfiue)  'with  force  and  arms,  Ac.  made  an  assault  upon  plaintiff,  and  bea^ 

plaUitiff,     bruised,  wounded,  and  ill-treated  him,  and  shot  and  discharged  a  pistol,  thet 

and  and  there  loaded  with  gunpowder  and  leaden  bullets,  which  said  pistol,  m 

^^^^  loaded,  he  the  said  defendant  then  and  there  held  at  and  against  the  said  plain-' 

by,  &o.(r).  ^i't  snd  thereby  then  and  there  with  shot,  struck,  and  wounded  the  said  plaiOf 

tiff,  in  so  grievous  a  manner  that  his  life  was,  by  means  thereof  greatly  de^ 

paired  of,  and  by  reason  of  such  wounding  the  said  plaintiff  then  and  then 

became  lame,  sick  and  disordered,  and  continued  so  lame,  sick,  and  disorder* 

ed,  for  a  long  time,  to  wit,  from  thence  hitherto,  and  was,  during  all  thattiine  i 

thereby  rendered  incapable  of  following  and  transacting  his  necessary  afiinj 

and  business,  by  him  during  that  time  to  be  done,  A;c. — [Conclude  as usmAi 

as  inform^  ante,  851,  and  add  a  count  for  a  common  assault,  as  su^ffs^ 

local  trespass,  7  East,  825,  it  is  within  the  at  different  times,  fbr  which  the  ptoiatiff  ll^^ 

stat.  22  &  28  Gar.  2.  c.  9.  So  where  a/acero-  •  tends  to  proceed,  distinct  counts  should  h^ 

vtf ,  or  tearing  of  the  plaintiff  *s  clothes,   is  aided  Ibr  each  assault,  1  Saund.  299,  jl  1.  V 

laid  in  the  declaration,  or  Ibnnd  by  the  juiy  Oampb.  478.    But  otherwise  it  is  not 


to  be  merely  consequential  to,  or  oommittod  at  ry,  though  usual,  to  insert  a  count  for  a  _  . 

the  same  time  as  an  assault  and  battery  the  mon  assault,  for  if  the  plaintiff  proTeany  pA^ 

plaintiff  recoTering  less  than  40t.  damages,  is  of  a  special  count,   he  will  be  entitled  te  s 

not  entitled  to  fiill  costs  without  a  certificate,  verdict  pro  tanto^  though  he  iail  in  prorag 

Tidd's  Prac.  9th  ^.  964.^1  Hen.  Bla.  ^1.—  the  residue,  Rep.  temp.  Haidw.  121.^2  Sraai 

64".  R.  482;  and  see  1  Taunt.  857.    See  the  74  b. 
count  de  bonis  asportatu,  post,  869.  {q)  This  is  the  usual  form  of  the  coaul  Ar 

(n)   A  property  or  possession  in  the  plain-  a  common  assault,  though  there  hare  btea  ■• 

tiffmust  be  stated.  Com.  Dig.  Pleader,  8  M.  9.  battery;    see  1  Saund.    14,   n.   8;  but  tht 

(o)    As  to  the  statement  of    the  special  words  in  italics  should  be  omitted,  wbtftllt 

damage,  ante,  toI.  i  449.    As  to  the  words  psrty  was  but  slightiy  ixgured. 
"wounding  and  mayhem,"  see  1  Ld.  Baym.         (r)  the  right  of  action  would  be 


•« 


176.    8  Salk.  115,  8.  C— 1  Wils.  5.  In  the  folony  if  defondant  malieioai^  flfasl  Hi 

ip)    If  there  hare  been  sayeral  tttaults     plaintiff. 


TO   PERSONS. 


862 


ABSAITLT 
▲VD  BAT- 


[Commencement  and  conclusion  in  the  King's  Bench,  or  Comm^m  Pleas^ 
as  ante,  846,  to  849.] — For  that  the  said  defcmdant,  on,  &o.  with  force  and 
arms,  ftc.  assaulted  the  said  plaintiff  in  and  on  board  of  a  certain  ship  or  yes- 

8el  called  the then  on  the  high  seas,  to  wit,  at  [London,]  and  then  and     

lliere,  with  great  force  and  violence,  *8truck  and  knocked  the  said  plaintiff  ^\*^^ 
down  to  and  upon  the  deck  of  the  said  ship  or  vessel,  and  then  and  there,  on  imard  e 
unth  his  fist,  and  also  with  a  certain  rope,  gave  and  struck  the  said  plaintiff  a  ship  (t). 
great  many  violent  blows  and  strokes ;  and  also  then  and  there,  without  the  li-   ' 
cense  or  consent,  and  against  the  will  of  the  said  plaintiff,  put  and  placed  the  [  ^8^3  ] 
said  plaintiff  into  irons,  and  then  and  there,  without  any  reasonable  or  prob- 
able cause  whatsoever,  kept  and  continued  the  said  plaintiff  so  in  irons  and 
imprisonment  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 

hours  then  next  following.     By  means,  &c. — [Stute  the  damage  ao» 

cording  to  the  fact,  which  may  be  as  in  the  form,  ante,  851.     Add  a  count 
for  a  common-assatdt,  as  ante,  851.] 

For  that  the  said  defendant,  on,  kc.  with  force  and  arms,  &c.  assaulted  the  ^^  ^>^- 
said  plaintiff,  to  wit,  at,  &c.  {venue)  the  said  plaintiff  then  and  there  being  a  w  luln- 
parishioner  and  inhabitant,  paying  scot  and  bearing  lot  in  the  said  parish,  and  tiff,  who 
then  and  there  being  about  to  enter  into  the  vestry  room  of  and  within  the  ^  *  P*- 
said  parish,  to  consult,  treat,  deliberate,  and  give  his  vote  in  a  vestry  of  the  J^^^nSb- 
inhabitants  and  parishioners,  of  the  said  parish  assembled  in  the  said  room  to  itant,  from 
treat  and  deliberate  upon  and  transact  certain  affairs  and  business  of  and  con-  ^^  ^estry- 
ceming  the  public  good  and  advantage  of  the  said  parish,  and  then  and  there  J^jn-"  * 
pushed  and  shoved  the  said  plaintiff  from  the  said  vestry-room,  and  hindered  about  mr- 
and  prevented  the  said  plaintiff  from  attending  and  being  present  at  the  said  '^  af&in, 
vestry  assembled  in  the  said  vestry-room  as  aforesaid,  whereby  the  said  plain-  J^^L^ 
tiff  was  totally  hindered,  prevented,  and  excluded  fit)m  attending  and  being  vented' 
present  at  the  said  vestry  and  also  from  consulting  and  giving  his  vote*  there,  from  eon- 
as  such  parishioner  and  inhabitant  of  the  parish  aforesaid,  of  and  concerning  ^^^ 
divers  weighty  matters  and  aflairs  which  concerned  the  public  good  and  advan-  yote  thera- 
tage  of  the  said  parish,  to  wit,  at,  &c.  aforesaid. — [^Secofid  count,  for  a  com-  ^^ 
man  assault  J] 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  assaulted  the  For  pro 
said  ^aintiff,  to  wit,  at,  &c.  {veyvue)  and  then  aiid  there  hindered  and  pre-  venting 
vented  the  said  plaintiff  *from  entering  into  a  certain  building,  wherein  a  ?^*^"'*^x^ 
certain  congregation  of  persons,  dissenting  from  the  church  of  England,  com-  isg  a 
monly  called  Quakers,  was  then  and  there  assembled  for  exercising  religion,  Quaker's 
mad  which  it  was  then  lawful  for  the  said  plaintiff  to  enter,  and  then  and  ?^^^°§ 
there  beat  and  ill-treated  the  said  plaintiff,  and  imprisoned  him,  and  kept  and  ing  the 
detained  him  there  imprisoned  for  a  great  length  of  time,  to  wit,  &c.  at,  &c.  exerciae  of 
(venue), — [Second  count  for  a  common  assatdtJX  rcijgjous 

\  /       ^  »/  .J  worship 

(0. 

•  [•864] 

BATTERY 

[Observe  the  commencements  and  cofidusions  in  the  King's  Bench,  or  3®' J"*'*' 
Common  Pleas,  as  ante,  846  to  849.] (to  wit.)   A.  B.  and  C.  D.  his  bidl^d 

(«)  OhKn%  the  notes  'to  the  fbrms,  ante,  (t)  As  to  the  offense  of  distorbing  meet- 
846  to  849,  sad  860^  note  e.  The  deehu»-  isff-hoiisse*  see  1  Bvn,  J.  Diissutets,  26th 
tkn  should  he  frsmed  sooordiiig  to  the  Ihots.        edit  968'. 

Vol  n.  84  ^ 
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DECLARATIONS   IN   TRESPASS. 


BATTBBT 
Of  WIR. 

against 
husband 
and  wife, 
ftr  abat- 
tor  of  one 
wile  by  the 
other  (u). 


wife,  complains  of  E.  F.  and  G.  H.  his  wife,  being  in  the  costodj  of  the  mar* 
sfaal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself  ^ 
a  plea  of  trespass. — For  that  the  said  G.  H.  on,  &c.  with  force  and  arms,  &Q, 
assaulted  the  said  C.  D.  then  and  still  being  the  wife  of  the  said  A.  S.  tft 
wit,  at,  &c.  {venue)  and  then  and  there  beat  bruised,  wounded,  and  ill-treatai 
her,  so  that  her  life  was  then  and  there  ^atlj  despaired  of,  and  other  wrongi ! 
to  the  said  G.  D.  {w)  then  and  there  did,  against  the  peace  of  our  said  kai  | 
the  king,  and  to  the  damage  of  the  said  A.  B.  and  G.  D.  (jr)  his  wife,  d ; 
£ — .     And  therefore  they  bring  their  suit,  &;c. 

Pledges. 

m 

[Commencement  in  the  King\s  Bench,  or  Common  Pleas,  (xs  ante,  846 
to  849.^ — ^For  that  the  said  defendant,  ^on,  &c.  with  force  and  arms,  &c 
assaulted  E.  F.  then  and  still  being  the  wife  of  the  said  plaintiff,  to  wit,  a^ 
&c.  {ventte)  and  then  and  there  violently  beat,  kiqked,  bruised,  and  ill-treated 
{z)  the  said  E.  F.  so  then  and  there  being  the  wife  of  the  said  plaintiff  as 
aforesaid,  insomuch  that  the  said  E.  F.  by  means  of  the  premises,  then  and 
there  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  \ 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  whereby  the  said  plaintiff  I 
during  all  that  time  lost  and  was  deprived  of  all  the  comfoH,  benefit,  and 
assistance  of  the  said  E.  F.  his  said  wife,  in  his  domestic  affiurs,  which  ho  , 
might  and  otherwise  would  have  had ;  but  thereby  also  the  said  plaintiff  ma 
then  and  there  forced' and  obliged  to  pay,  lay  out,  and  expend,  and  hath  ne- 
cessarily paid,  laid  out,  and  expended,  divers  large  sums  of  money,  in  tii6 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £—  in  and 
about  the  endeavoring  to  heal  and  cure  the  said  E.  F.  his  said  wife,  of  the 
sickness,  soreness,  lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid, 
to  wit,  at,  &c,  {vetiue)  aforesaid,  and  other  wrongs  to  the  said  plaintiff  then 
and  there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  damage 
of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 

Pledges.  &c 

m 

[  ^856  1       [Commeticement  in  the  King^s  Betich,  or  Cotnmon  Pleas,  as  ante,  846 
?0B  cRiMi  to  849.] — For  that  the  said  defendant,  "V^on,  kc.  and  on  other  days  and  times 


Bj  hus- 
band alone 
ibr  the  bat- 
tery of 
wife,  per 
quod,  &o. 

(»)■ 

[  *865  ] 


RALOOM- 


TXRSATiOK.  ^j^)  Obscnre  the  notes  to  the  forms,  ante. 
For  crimi-  ^^  ^  849.  The  different  trespaaes  are  to  be 
nal  con-  deecribed  according  to  the  Ibcto,  and  may  be 
▼er»tion,  ^^j^^^  as  in  the  form,  ante,  860,  note  («). 
Mtfarmu  Qup^m^gj  be  taken  to  declare  only^or  the 
^^''  personal  injury  and  su&ring  of  the  wife,  and 

not  to  include  any  statement  of  the  iigury, 
which,  in  point  of  btw,  only  a&cted  the  hus- 
band and  not  the  wifef  such  as  a  statement  of 
the  battery  of  the  husband,  loss  of  her  service, 
expense  in  her  cure,  &c.  See  1  Sallc^  119 ; 
Com.  Dig.  Plead.  2.  A. ;  and  Jackson  and  Wife 
V.  Matraver,  Michaelmas  Term,  ^6  Geq.  8, 
Yol.  xzi.  MSa  879;  and  ante,  toI.  t  88  to  86; 
however,  the  statement  of  matters  in  aggra- 
vation will  in  some  coses  be  aided  after  Terdict, 
1  Salk.  119. 

(w)  This  allegation  appears  proper,  though 
aiia  enormia  eis  intulii  is  good.  Cro.  Jao. 
664;  Com.  Dig.  Pleader,  2  A.  1. 

(x)  Ad  damnwrn.  ipmntm  is  proper.  Com. 
Dig.  Pleader,  2  A.  1;  and  ante,  vol.  i.  461. 


(y)  Observe  the  notes  to  the  ibnns,  sntet 
846  to  849.  In  this  declaration  no  stciemeat 
of  the  personal  snfierings  of  the  wife  shodd  to 
included,  but  the  plunttf  ahooJd  proeni  i 
merely  for  the  consequential  damage,  and  hi 
may  include  counts  fer  a  batteiy,  or  sny  othflt 
trespass  to  himself,  or  to  his  personal  or  veri 
property,  ante,  vol.  i.  84. 

ix)  The  ti-espasses  are  to  be  described  i^ 
cording  to  the  feet,  and  may  be  stated  ai 
ante,  860  note  {g). 

(a)  See  the  points  relating  to  this  aetk»« 
in  Selw.  N.  P.  4th  edit.  8  to  26.— -Bui.  K.  P. 
26,  7th  edit— Bac.  Ab.  Marriage.— 3  BL 
Com.  189.  The  defendant  may  change  the 
venue,  see  10  £aat,  82.  I  have  not  met  with 
any  printed  form  in  which  the  declaiatioa  Ar 
crlm.  con.  was  framed  in  catt ;  the  tttjuiy  k« 
always  been  described  as'  committed  witik 
force,  the  law  supposing  force  and  eoostiaai^ 
the  wife  having  no  power  to  consent,  8  Bla 
Com.  189.— 7  Slod.  79.— B«o,  Ah.  UutiHf^ 


TO    PKH  OXS. 


856 


Intween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "before  «>»  ^^'^'^ 
^  commencement  of  this  suit,"]  with  force  and  arms,  &c.  assaulted  and  ill-  .^Ramoir. 
^heated  E.  F.  then  and  still  being  the  wife  of  tl^e  said  plaintiff,  to  wit,  at,  &c. 
fyenue)  and  then  and  there  debauched  and  carnally  knew  her,  whereby  the 
iud  plaintiff,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  first 
iboire  mentioned,  hitherto,  hath  wholly  lost  and  been  deprived  of  the  comfort, 
ftUowship.  aid,  and  assistance  of  his  said  wife,  in  his  domestic  afiairs,  which 
^  said  plaintiff  during  all  that  time  ought  to  have  had,  and  otherwise  might 
and  would  have  had,  to  wit,  at,  &c.  {venue)  aforesaid. — And  other  wrongs 
to  the  said  plaintiff  then  and  there  did,  against  the  peace  of*our  said  lord  the 
Idng,  and  to  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings 
his  suit,  &c. 

[Commencemeni  in  the  King^s  Bejich,  or  Common  Pleas,  as  ante,  846       i^o 
io  849.J — For  that  the  said  defendant  heretofore,  to  wit,  on,  <fec.  at,  &c.  {ve-  daughtsb. 
nue)  "with  force  and  arms,  assaulted,  debauched,  and  carnally  knew  one  E.  B.  ^^^  ^ 
then  and  from  thence  hitherto  being  the  daughter  and  servant  of  the  said  (j^ughtef 
plaintiff,  whereby  the  said  E.  B.  became  pregnant,  &c. — [Proceed  to  the  and  serv- 
tiid^  as  in  the  declaration  in  case,  ante,  644,  and  conclude  as  in  trespass,  ^^*  ^ 
ante,  846.  7.]  •  gT* 

[Commencement  in  the  Kirig^s  Bench,  or  Common  Pleas,  as  ante,  BAnrarot 
846  to  849.]^— For  that  the  said  defendant,  *on,  &c.  with  force  and  arms,  Bya^masl 
fcc.  assault^  E«  F.  then  and  still  being  the  [daughter  and]  servant  of  the  ter,  for  th« 
aaid  plaintiff,  to  wit,  at,  Ac.  {venue)  and  then  and  there  beat,  bruised,  battery  of 
wounded,  and  ill-treated  the  said  E.  F.   insomuch,  that  by  means  thereof,  ant'pir 
the  said  E.  F.  then  and  there  became  and  was  sick,  sore,  lame  and  disor-  quod,  ^c. 
dered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from  (^)* 
thence  hitherto ;  during  all  which  time  the  said  plaintiff  lost  and  was  de-  [  *857  ] 
prived  of  the  service  of  his  said  [daughter  and]  servant,  and  of  all  the  ben- 
efit and  advantage  which  might  and  would  otherwise  have  arisen  and  accrued 
to  him  from  such  service,  to  wit,  at,  ifec.  (venue)  aforesaid. — [Add  another 
count  merely  stating  E.  F,  to  have  been  plaintiff^ s  servant  only.     Con- 
clusion as  in  K,  £.,  or  in  C,  P.,  as  ante,  846  to  849.] 

[Commeneemeiit  in  K.  B.,  or  C  P.,  as  ante,  846  to  849.] — For  that  falm  m. 
the  said  defendant,  on,  &;o.  with  force  and  arms,  &e,  assaulted  the  said  plain-    pkuon. 


S.  2;  and  in  2  New  Bep.  482.-2  M.  &  S.  486, 
7»  the  actbn  was  considered  as  properly  in 
trespctss.  The  action,  however,  is  in  effect  in 
cote.  6  East,  387,  261,  becriuse,  1st,  The 
-wrong  complained  of  is  not  immediate,  but 
eonaequential,  the  gist  of  the  action,  not  being 
the  supposed  assault  on  the  wife,  but  the  con- 
seqnent  corruption  of  ^he  body  and  mind  of 
^le  wife,  6  East,  889.  2dly.  That  the  plain^ 
fSff  may  declare  with  a  qvod  cum  which  is  im^ 
noper  in  trespass,  2  Salk.  636,-~l  Stra.  621. 
sdly ,  That  the  injury  may  be  stated  .to  haye 
been  committed  "  on  divers  days  and  times. 
*  4|xs.*'  which  is  improper  in  trespass  for  an  as- 
sault, 6  East,  891,  895.  4thly,  That  the 
plea  of  the  Statute  of  Limitations  is  not  guilty 
within  ox  years  2  Burr.  758.  6  East,  887, 
and  not  as  in  trespass  for  an  assault  within 
four  years,  2  Salk.  420.    And  lastly,  that  the 


plamttff  is  entitled  to  fiiU  costs,  though  he 
should  not  recover  40f.  damages,  8  Wila.  319; 

1  Salk.  206.— 2  Lord  Raym.  881.  When  it 
may  be  doubtfiil  whether  the  criminal  conver- 
satbn  can  be  proTed,  and  the  defendant  has 
been  guilty  of  enticing  away,  or  harboring, 
the  wife,  it  may  be  advisable  to  add  counts  for 
such  injuries,  and  which  may  be  framed  as  in 
the  ferm  jn  Willes,  578,  9,  80;  and  it  may  be 
advisable  in  that  case  to  frame  the  count  as 
aqte,  642. 

(b)  See  the  ferms  and  notes,  ante,  648, 'and 

2  New  Rep.  476.  2  M.  &  S.  486.  The  first 
count  may  "be  in  trespatt  fer  entering  the 
dwelling-house,  and  there  debauching  the 
daughter,  with  a  second  oount,  as  above. 

(c)  Observe  the  notes  to  the  forms,  ante 
846  to  849,  and  to  the  ferm  ante,  648,  for 
debawohing  a  daughter;  a  person  cannot  de- 
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DBCIiARATIONS  IN   TRESPASS. 


TAISK  m 

rexBON- 


For  an  m- 
Molt  and 
oompelling 
plaintiff  to 
to  go  toa 
poHoe  of- 
fice, and 
farfalst 
impri9on» 
mMnt{d). 


Common 
count  for 
AUm  im- 
prifloamant 
generally 

•868] 


»« 

r 


tiff^  to  wit,  at,  Ac  {venue)  and  tiien  and  there  aeised  and  hid  hold  rflks 
said  plaintifF,  and  with  great  force  and  violence  pulled  and  dragged  about  tibe 
said  plaintiff,  and  then  and  there  gave  and  struck  the  said  plaintiff  a  great 
many  violent  blows  and  strokes  (e),  and  also  then  and  there  forced  and  oom- 
pelled  the  said  plaintiff  to  go  from  and  out  of  a  certain  dwelling-bonae,  situ- 
ate and  being  in  the  county  of into  the  public  street  there,  and  tiMS 

and  there  forced  and  compelled  him  to  go  in  and  along  divers  public  streeta. 

to  a  certain  police-office,  situate  and  beins  in  the  county  of and  thea 

and  there  imprisoned  the  said  plaintiff,  and  kept  and  detained  him  in  pnaon 
there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 

of  time,  to  wit,  for  the  space  of then  next  following,  contrary  to  die 

laws  and  customs  of  this  realm,  and  against  the  will  of  the  said  plaintiff 
whereby  the  said  plaintiff  was  then  and  there  not  only  greatly  hurt,  braised, 
and  wounded,  but  was  also,  thereby,  then  and  there  greatly  Exposed  and  in- 
jured in  his  credit  and  circumstances,  to  wit,  at,  Ac.  {venue)  aforesaid.  [& 
is  usual  to  add  the  following  common  count  for  a  false  imprisonment, 
and  a  cottnt  for  a  common  assault,  as  ante,  852.  Concltide  as  ante, 
846  to  849.] 

• 

And  also,  for  that  the  said  defendant,  on,  &c.  with  force  and  arms,  ke. 
again  assaulted  the  said  plaintiff  to  wit,  at,  &Q,'{venue)  and  then  and  there 
beat,  bruised,  and  ill-treated  *him,  and  then  and  there  imprisoned  him  and 
kept  and  detained  him  in  prison  there,  without  any  reasonable  or  probable 

cause  whatsoever,  for  a  long  time,  to  wit,  for  the  space  of hours  then 

next  following,  contrarv  to  the  laws  and  customs  of  this  realm  and  against 
the  will  of  the  said  plaintiff. — [Add  a  count  for  a  common  assault  as  ante, 
852,  and  conclude  as  ante,  846  to  849.] 


TO  CATTLB, 
GOODa,  &C. 

For  ohaa- 
ing  sheep» 
ke,  with 
apeoial 
damage 

iffh 


n.  TO  PERSONAL  PROPERTY. 

[Commencement  and  conclusion  in  K,  B.j  or  C.  P,,  as  anie,  846  to 
849.] — For  that  the  said  defendant,  on,  &c,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill  [or  if  in  the 
Common  Pleas^  ^^  before  the  commencement  of  this  suit,"]  inth  force  and 
arms,  &c.  drove,  chased,  and  hurried  the  sheep,  ewes,  and  lambs,  Ac.  to 

wit, sheep  — ^  ewes,  and lambs,  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of  — /",  then  depasturing  and  being  in  and  ufoa  a 

certain  waste  or  common  called in  the  parish  of in  the  county 

of (A),  and  then  and  there  chased  and  drove  the  said  sheep,  ewea,  and 

lambs  from  and  off  the  said  common,  to  divers  places  to  the  said  plaintiff 
unknown,  whereby  the  said  plaintiff  was  not  only  put  to  great  trouble  and 


dare  ft>r  the  battery  of  hia  child,  merdy  m 
the  character  of  a  partni,  ante,  vol  i.  70. 
If  the  ptaintHT  were  pat  to  any  expense  in 
medical  attendance,  &a  state  such  damage,  aa 
fat  the  form,  sapra;  and  tee  Sir  T.  Raym.  259. 

(i)  ObeerTe  the  notes  to  the  H^rm,  anta, 
860. 

(<)  Describe  the  tre^Mua  aoeording  to  the 
flusts,  which  may  be  as  ante,  860. 

(/)  See  the  notes  to  the  last  fomi,aBd  to 


the  Ibrm  in  1  Sannd.  76. 

(jf)  See  Ibrms,  9  Wentw.  ladeoL  ix.  Ob- 
serre  the  notes  to  the  Ibnns,  ante,  846  to 
849. 

{k)  This  ooant  is  local,  and  irffl  eompd 
the  defendant  to  confine  his  jnstifieatioB,  if 
any,  to  chasing  fbom  off  the  pactlcslar  com- 
mon, the  next  count,  (which  is  traaatorf,  1 
Sannd.  220,)  should  be  added,  and  m  gesaa^ 
is  suiBcicDt  without  the  more  special  eoont 


^ 


TO   PBRSONAL  PROPERTY.  *SB9 

ezpenBe^  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  ^  ^'"^ 
of  — L  in  and  about  endeavoring  "^^to  find  his  said  sheep,  ewes,  and  lambs,  ' 

but  also  divers  thereof,  to  wit,  — —  sheep,  — ■ —  ewes,  and  Iambs,  of 

{treat  value,  to  wit,  of  the  value  of  — L  then  and  there  died ;  and  others 

uiereof,  to  wit, sheep,  ewes,  and lambs,  of  great  value^  to 

'wit,  of  the  value  £ —  then  and  there  became  and  were  whoUj  lost  to  the 
Sftid  plaintiff^  and  the  residue  of  the  said  sheep,  ewes  and  lambs,  then  and 
there  became  and  were  greatlj  damaged,  and  lessened  in  value,  to  wit,  at, 
&C.  (^vcfive)  aforesaid^ 

< 
And  also  for  that  the  said  defendant,  on,  &c.  with  force  and  arms,  A;c.  Seocmd 

chased  and  droye  about  other  the  cattle,  to  wit, other  sheep, other  ^^T^  ** 

owes,  and other  lambs,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  ^^^p  or 

the  value  of  £ —  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  other  cat- 
Whereby  the  said  last-mentioned  sheep,  ewes  and  lambs,  being  of  the  value  ^  S^?^ 
aforesaid,  became  and  were  greatly  damaged,  lessened  in  value,  and  spoiled,     ^  ^^'' 
to  wit,  at,  &c.  (venue)  aforesaid. — [State  the  damage  to  tlie  cattle  accord- 
ing to  the  fad,  and  which  may  be  as  in  the  last  form,  atid  if  there  be  any 
evidence  to  support  it,  add  a  count  de  bonis  asportatis,  as  below,] 

[Commencement  and  conclusion  in  K.  B.,  or  C  P,  as  ante,  846  to  For  leudng 
849.] — For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  seized,  <»jttleor 
took,  and  distrained  a  certain  cow,  [or  ^^  certain  goods  and  chattels,  to  wit,  ^itru^ 
&c.'']  of  the  said  plaintiff,  of  ^reat  value,  to  wit,  of  the  value  of  <£ —  to  wit,  distresB 
at,  &c.  {venue)  and  then  and  there  impounded  the  said  cow,  [or,  '^  goods  and.  (^)* 
^  chattels,"]  and  kept  and  detained  the  same  so  there  impounded,  for  a  long 

space  of  time,  to  wit  for  the  space  of days  then  next  following,  whereby 

the  said  plaintiff,  for  and  during  all  that  time,,  lost  and  was  deprived  of  the 
use  and  benefit  of  the  said  cow,  [or,  ''  goods  and  chattels.",]  and  thereby  the 
same  then  and  there  became  and  were  greatly  damaged,  lessened  in  value,  and 
spoiled,  to  wit,  at,  &c.  (venue)  aforesaid. — lAM  a  count  de  bonis  asportatiis, 
as  follows ;] 

« 

And  also  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  with  ^T'^ 
force  and  arms,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  seized,  took,  and  drove,  bQni$*a9- 
ar^  "  led  "  or  if  inanimate  property,  say,  "  carried  away,"]  a  certain  cow,  portatu 
or  "  certain  *goods  and  chattels,  to  wit,  Ac."  or  if  fixtures  be  taken,  say,  }'l*j%/,/.  ^ 
*'  certain  goods,  chattels,  and  effects,"  enumertUing  them  as  in  trover,  ante,  I      ^  J 
885 ;  but  if  the  goods  or  cattle  have  been  stated  in  a  prior  count,  then  say, 
''  divers  cattle,  goods,  and  chattels  of  the  said  plaintiff,  of  the  like  number, 
quantity,  quality,  description,  and  value,  as  the  said  cattle,  goods,  and  chat- 
tels, in  the  said  first  count  of  the  said  declaration  mentioned,  there  then  found 
and  being,  and  converted,  Ac."]  of  the  said  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  there  then  found  and 
being,  and  converted  and  disposed  of  the  same  to  his  own  .use. — [Conclude 
as  in  K,  B,,  C  P.,  or  Exchequer,  with  the  alia  enormia,  &c.  as  ante,  846 
to  849.J 

(t)  See  ibrms,  9  Wentw.  Indei,  ix.— Plead.  (/)  Obeerve  the  notee,  ante,  846  to  849. 
A.  488;  and  obeerve  the  notes  to  the  forms.  What  asportoHt  or  damage  is  safficient  to  en- 
ante,  846  to  849.— 1  Saund.  220.  title  the  pUuntiffto  ftill  costs,  though  the  ver- 

(Ac)  See  fbrms,  9  Went.  Index,  viii.  ix.  Pi.  diet  be  for  a  sum  under  40t.  see  1  Sark.  65. — 

A.  485.— Morg.  687;  and  obserre  the  notes,  Tidd'sPjrao.  9th  edit.  964. 
ante,  846  to  849. 


860  DfiCLARATlOX:^   IX    TRE.?l*A8-i. 

lo  OATTLB,      [CommeticemefU  and  conclusion  in  K.  B.,  or  C.  P.,  as  anie^  846  Ip 

i^   '       849.]     For  that  the  said  defendant,  on,  &e.  with  foroe  and  arms,  Ac  to  wit, 

\t^%  ^,  <^)  ^*  (t7£nt/e)  shot  off  and*  discharged  a  oertain  gun,  then  and  there  loaded 

fto.(fli).      with  gun-powder  and  shot,  at  and  against  a  certain  dog  of  the  said  {daintiSj 

of  great  value,  to  wit,  of  the  value  of  X —  and  thereby  and  therewith  diea 

a|id  there  so  greatly  shot,  hurt,  and  wounded  the  said  dog,  that  by  reaioe 

thereof  the  said  dog,  being  of  the  value  aforesaid,  afterwa^,  to  wit,  oa  the 

day  and  vear  aforesaid,  died,  to  wit,  at,  &c.  {vcnue\  aforesaid.    [If  the  modt 

in  which  the  defendant  injured  the  dog,   ^c,  he  doubtful,  add  a  snon 

8toond       general  count,  as  follows :] — And  also  for  that  the  said  defendant,  on  the  dsv 

^ouat        ^j^  j^^  aforesaid,  with  foroe  and  arms,  &c.  to  wit,  at,  &c.  {venue)  aforesaid, 

greatly  beat,  hurt,  and  wounded  a  oertain  other  dog  of  the  said  plaintiff,  of 

great  value,  to  wit,  of  the  value  of  X —  and  by  reason  thereof  the  same  dog 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at,  &c  {venue) 

aforesaid,  and  other  wrongs,  &c, — {Conclude  as  in  K.  B.,  or  C.  P.,  as  ante, 

846  to  849.] 


For  that  the  said  defendant,  on,  kc.  [day  of  ifywy,  or  etbouiit^'}  with 
^^^  force  and  arms,  tec.  at,  kc,  {venue)  drove  a  certain  cart,  with  great  force  and 
fenduit'i  violence,  upon  and  against  a  certain  horse  of  the  said  plaintiff,  of  great  value, 
c^  to  wit,  of  the  value  of  £ — there  then  being,  and  thereby  then  and  there 

pSuatiir*!    '^^^^  ^^^  ^^  ^^^  shafts,  and  with  other  parts  of  the  said  cart  of  the  said  de- 
bone,  and  fendant,  so  greatly  pierced,  cut,  hurt,  lacerated  and  wounded  the  said  hone 
^^^^8  i^    of  the  said  plaintiff,  that  by  reason  thereof  the  said  horse  being  of  the  value 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at, 
&c.  {vrnue)  aforesaid.     And  other  wrongs,  &c, — [Concluck  as  usual,  es' 
ante,  846  to  849.] 


TO  CAB^ 
EIAOI 


r  Commencement  and  conclusion  in  K.  B,  or  C,  P.  as  ante  846  to  849.] 

For  run-  — For  that  the  said  defendant,  on,  &c,  with  force  and  arms,  Ac.  to  wit,  at, 
ning  a  cur-  £c.  {venue)  drove  a  certain  carriage,  to  wit,  a  curricle,  which  the  said  de- 
tbe  p^n-  f<^^<l&Q^  ^^  ^^^  ^^'^  there  driving  in  and  along  the  king's  highway,  with 
tiff*s  great  force  and  violence  upon  and  against  a  certain  other  carriage,  to  wit,  a 

whereby  certain  chaise  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  X— , 
ufrown  ^"^  ^^  which  said  chaise  the  said  plaintiff  was  then  riding  (o),  in  and  alcttg 
out«  and  the  Said  kind's  highway,  and  thereby,  then  and  there  greatly  broke  to  pieces, 
hb  car-  damaged  and  spoiled  the  said  chaise  of  the  said  plaintiff.  And  by  means  of 
|[^  ^!^  ^^  premises,  he  the  said  plaintiff  was  then  and  there  cast  and  throwd  widi 
he  wu  pat  gi^^t  force  and  violence  out  of  his  said  chaise,  to  and  upon  the  ground,  and 
to  expeme  by  means  of  the  premises,  he  the  said  plaintiff  was  afterwards,  to  wit,  on  the 
infflP^^d  ^^^  ^^^  y^^^  aforesaid,  at,  &c.  {venue)  aforesaid,  forced  and  obliged  to,  and 
in  medi.  did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 
dnes,  &0.  £ —  in  and  about  the  repairing  and  amending  the  damage  so  done  to  the  said 
r  q1>  chaise  as  aforesaid,  and  also  by  means  of  the  premises,  the  said  plaintiff  thea 
L  *861  J  |^(]  there  became  and  was  greatly  bruised,  hurt  and  wounded,  and  sick,  2Gte, 
lame  and  disordered,  and  so  remained  and  continued  for  a  *long  space  of  time, 

(m)    See  forms,   0  Wentw.   Index,  ix.— 1  (n)  See  form,  8  East,  6d8.     Obsartv  the 

Sannd.  82,  and  obsenre  the  notes,  ante,  846  notes  to  the  forms,  ante,  846  to  849;  and  the 

to  849,  &c.    It  may  be  stated  that  the  defcnd-  form  and  notes,  ante,  846  to  849.    Th/t  injuiy 

ant  (utaulted  the  cattle  or  other  animal,  but  and  the  damage  should  he  stated  preeisdj  ao> 


this  is  not  usual,  Hames,  462. — 8  Leon,  28. —     cording  to  the  focts. 

2  Rich,  C.  P.  485.    Plea  thereto,  see  11  East,         (o)    An  immaterial   aTemmt,  1    Moon 

668  407. 
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10  OAK* 


to  wit,  for  the  space  of days  then  next  following,  and  during  all  that 

time  sofiered  and  underwent  great  pain,  and  was  hindered  and  prevented  from 
performing  and  transacting  his  lawful  afiairs  and  business,  by  him  during  that 
time  to  be  done^  performed,  and  transacted ;  and  was  also  thereby  forced  and 
obliged  to  pay,  lay  out,  and  expend,  divers  sums  of  money,  in  the  whole 
ftmounting  to  a  large  sum  of  money,  to  wit,  the  sum  o(£ —  in  and  about  the 
endeavoring  to  be  cured  of  the  sickness,  soreness,  lameness,  and  disorder 
aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. 

[  Commencement  and  conclusion  in  K.  B,  or  C.  P.  as  ante,  846  to  849.]  ^^^  ?^J* 
— ^For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  at,  j^g  ^ib,^ 
&c.  (jvenue)  stopped  and  seized  a  certain  horse  and  cart  of  the  said  plaintiff,  titt's cart 
of  great  value,  to  wit,  of  the  value  of  £ — ,  and  kept  and  detained  the  Siime  *°^  ^^^^ 

,firom  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the  space  of verting  "in 

tben  next,  following,  and  then  and  there  seized  and  took,  from  and  off  the  halter. 
hted  of  the  said  horse,  a  certain  halter  of  the  said  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  £ —  and  then  ^^and  there  carried  away  the  same,  and  [  *862  ] 
converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c.  {veniie)  afore- 
said.— [Add  a  count  de  bonis  asportatis,  us  ante,  859,  and  observe  the  notes 
to  the  forms,  a7ite,  846  to  849.] 

\_Comnie7icement  and  conclusion  in  K,  B,  or  C.  P.  as  ante,  846  to  ^  shim, 
849.] — For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  po^^^iin- 
at,  &c.  (venue)  seized  and  took  a  certain  barge  or  vessel  of  the  said  plaintiff,  and  detain^ 
of  great  value,  to  wit,  of  the  value  of  £ — ,  and  in  which  said  barge  or  vessel,  ing  plain- 
the  said  plaintiff  then  and  there  intended,  and  was  about  to  carry  and  convey  ^^ ,  . 
certain  goods,  chattels  and  merchandize,  for  certain  freight  and  reward,  to  be 
therefore  paid  to  the  said  plaintiff,  and  then  and  there  carried  away  the  said 
barge  or  vessel,  and  kept  and  detained  the  same  from  the  said  plaintiff,  for  a 
long  space  of  time,  to  wit,  hitherto,  and  converted  and  disposed  thereof  to  his 
own  use,  and  thereby  the  said  plaintiff  was  hindered  and  prevented  fit>m  car* 
rjing  and  conveying  the  said  goods,  chattels,  and  merchandize  as  aforesaid, 
and  thereby  lost  and  was  deprived  of  all  the  profits,  benefit,  and  advantage 
whioh  might  and  would  otherwise  have  arisen  and  accrued  to  him  therefrom,  to 
wit,  at,  &c.  {venue)  aforesaid. — [Add  a  count  de  bonis  asportatis,  as  ante, 
869.] 

For  that  the  said  defendant,  on,  &c.  at,  &c,  (venu^  with  force  and  arms,  By  the 
&c.  impressed,  seized,  took,  and  carried  away  one  E.  F.  then  and  there  being  master  and 
the  apprentice  and  servant  of  the  said  plaintiff,  and  also  a  mate  of  a  certain  ^^^^ 

sloop  or  vessel,  called whereof  the  said  plaintiff  then  and  there  was  mas-  for  im- 

ter  and  part  owner,  and  unlawfully  kept  and.  detained  the  said  E.  F.  so  being  pressing 
the  apprentice  and  servant  of  the  said  plaintiff,  and  mate  of  the  said  sloop  or  ^^^^who^^ 
vessel  as  aforesaid,  from  and  out  of  the  service  of  the  said  plaintiff,  without  waa  also 
the  license  or  consent,  and  against  the  will  of  him  the  said  plaintiff  for  a  long  huappren- 

apace  of  time,  to  wit,  for  the  space  of -*then  next  following,  whereby  the  {J!®t^^y]^ 

eaid  plaintiff,  for  and  during  all  that  time,  lost  and  was  deprived  of  the  *ser-  set  was 
vice  of  the  said  E.  F.  and  of  all  the  profits,  benefit  and  advantage,  which  hindered 
might,  and  otherwise  would  have  arisen  and  accrued  to  him  from  such  service ;  f^^^J^n 

(p)  See  forms,  9  Wentif.  iv.  v.    Plead  A.      stated,  2  M.  &  S.  77;  and  observe  the  notes, 
487,  489,  503,  510.— 2  Rich.  G.  P.  420;  and     ante,  846  to  849. 
■oe  a  form,  where  matter  of  aggravation  is  ' 
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TO  BHiFf ,  ||Q(];  also  thereby  the  said  sloop  or  vessel  was,  for  and  during  all  that  thne, 
^-  hindered  and  prevented  from  proceeding  on  a  certam  voyage  she  iras  tha 
oeediug  on  prepared  for  and  about  to  make,  and  the  plaintiff  was  also  thereby,  forced  and 
a  voyage,  obliged  to,  and  did  necessarily  lay  out  and  expend,  divers  sums  of  money,  ia 
tiff  i^Umd  ^®  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
to  expend  about  the  obtaining  the  liberation  and  regaining  the  service  of  the  said  E.  F. 
money^in  ^q  being  the  apprentice  and  servant  of  the  said  plaintiff,  and  mate  of  the  said 
mate's'^^    sloop  or  vessel  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. 

liberation 

(f  )•  For  that  the  said  defendant,  on,  Ac.  with  force  and  arms;  Ac,  at,  &^  (re- 

For  letting  7me)  siezed  and  took  the  boat  of  the  said  plaintiff,  of  great  value,  to  wit,  of 

Id^ft^      the  value  of  £ —  then  floating  and  being  in  the  river  of in,  Ac.  and 

thrriver  moored  and  fastened  there  with  a  certain  rope  of  the  said  plaintiff,  and  then 
Thames,  and  there  unmoored  and  unloosened  the  said  boat  from  the  said  place  she  was 
whereby     g^  moored  and  fastened  to  as  aforesaid,  and  thereby  put  and  set  the  said  boat 

became       adrift  in  the  said  river  of there,  whereby  ^he  said  boat  was  damaged, 

much  a^    broken  to  pieces,  and  spoiled,  and  the  said  plamtiff  lost  the  whole  use,  profit 
TBOAgeXk       i^Q  j  advantage  of  his  said  boat  for  a  long  space  of  time,  to  wit,  &c.  at,  Ac 
yvenue). — [Second  count  de  bonis  anportatis,  as  ante,  859.] 


m.  TO  REAL  PROPERTY. 

[  Contmencenient  and  conclusionJn^K.  B.  or  C  P.  as  ante,  846  to  8 
For  that  the  "Said' defendant  on,'&c.  and  on  divers  otber  ciays  and  times 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  If  in  C  P.  "the 
commencement  of  this  suit,"]  with  force  and  arms,  &c.  broke  and  entered  a 
certain  dwelling-house  of  the  said  plaintiff  situate  and  being  in  the  parish  of 
in  the  county  of (/),  and  then  and  there  made  a  great  noise  and 


TO  HOUSD, 

For  tres- 
pass in 
dwelling* 
house, 
breaking 
open 

doors,  and 
seizing 
goods 

therein(r).  disturbance  therein,  and  stayed  and  continued  therein,  making  such  noise  and 

disturbance  for  a  long  space  of  time,  to  wit,  for  the  space  of days  then 

next  following,  and  then  and  there  forced  and  broke  open,  broke  to  pieces,  and 
damaged  divers,  to  wit,  '  doors  («)  of  the  said  plaintiff,  of  and  belonging 
to  the  said  dwelling-house,  with  the  appurtenances,  and  broke  to  pieces,  dam- 
aged, and  spoiled  divers,  to  wit, locks, staples,  and  hingoi, 

of  and  belondng  to  the  said  doors  respectively,  an^  wherewith  tiie  same  woe 
then  fastened,  and  of  great  value,  to  wit,  of  the  value  of  £ — .     And  alsodnr- 

r  *fiAJ.  T  ^^8  ^^^  ^^^^  aforesaid,  to  wit,  on  the  said day  of with  force  and 

L    *^^  J  arms,  Ac.  seized  and  took  divers  *goods  and  chattels,  to  wit,  [DcscrAe  the 

(g)  As  to  the  right  of  action,  see  6  £a>t,      24  n. 


89. 

(r)  See  the  forms,  8  Wentw.  Index*  zv. 
and  the  cotes  to  the  form,  ante,  846,  to  849. 
The  trespasses  and  the  damages  are  to  be 
stated  according  to  the  ftcts,  and  the  i^rmal 
points  to  be  attended  to,  are  as  ante,  840 
note  f .  Several  counts  should  not  be  mmeces- 
sarily  introduced.     1  Bla.  Rep.  270. 

(8)  See  forms*  9  Wentw.  106.  Where 
the  trespass  -wus  only  on  one  day  it  should 
be  laid  aceoi-dingly,  2  Rich.  C.  P.  420;  and 
see  ante,  84ft,  n.  n,  860,  n.   L     1  Saund. 


(0  A  misdescription  in  the  sttoatifln  of  tkt 
house  would  be  fatal,  and  preclude  the  pUn- 
tiff  from  recovering  on  the  first  count  for  any 
injuries  committed  thereto  or  therein,  1  MooR* 
161, -<2  Id.  587.-8  Taunt  6*9,  a  C  ff 
there  be  any  doubt  as  to  the  tAtuBtiaa  of  Alt 
premises  merely  state  them  to  be  *'  sitaals  a 
tlie  county  of  — : — ." 

(i»)  This  in  substance  charges  the  dcfti*- 
ant  with  breaking  open  an  outer  door,  sad  V 
he  plead  a  justification,  it  must  be  ~ 
oordingly,  vidi  11  Moore,  40. 


TO   REAL   PROPERTY.  864 

y/oods,  4^.  as  in  trover^  ante^  835,]  of  the  said  plaintiff,  then  being  found  ^  ^^^* 

und  being  in  the  said  dwelling-house,  and  being  of  great  value,  to  wit,  of  the 

tilae  of  £ —  and  carried  awaj  the  same,  and 'converted  and  disposed  thereof* 

■to  his  own  use.     By  means  of  which  said  several  premises  the  said  plaintiff  r^^  Hum- 

tiod  his  iamily  were,  during  all  the  time  aforesaid,  not  onlj  greatly  disturbed  age. 

ijad  annoyed  m  the  peaceable  possession  of  the  said  dwelling-house  of  the  said 

fluntiff,  but  also  the  said  plaintiff  was,  during  all  that  time,  hindered  and 

prevented  from  carrying  on  and  transacting  therein  his  lawful  and  necessary        , 

jfeirs  and  business,  to  wit,  at,  <fec.  (venue)  aforesaid.-ppeS?  a  cowit  for  an  -s 

""icpuCsion  ut  iufr^k  if  applicable  to  the  fads ^  and  a  count  de  bonis  asportatis,  C 

j  fu  antCy  859  a,  as  to  the  use  of  which  see  1  T.  R.  479. — 7  Moore,  259.] 

And  also,  for  that  tUe  said  defendant  on,   &o.  with  force  and  arms,  &c.  Count  ibr 
Inroke  and  entered  a  certain  other  dwelling-house  of  the  said  plaintiff,  situate  ^^o^^Jj^o"! 
in  the  county  aforesaid,  *and  then  and  there  ejected,  expelled,  put  out,  and  ^^y 
I  amoved  the  said  plaintiff  and  his  family,  from  the  possession,  use,  occupation, .[  ^v^ggs  i 
I  and  enjoyment  of  the  said  last-mentioned  dwelling-housC;  and  kept  and  con- 
I  tbned  them  so  ejected,  expelled,  put  out,  and  amoved  for  a  long  space  of  time, 
I  to  wit,  from  thence  hitherto ;  whereby  the  said  plaintiff,  for  and  during  all 
i  that  time,  lost^  and  was  deprived  of  the  use  and  benefit  of  the  said  last-men- 
tioned dwelling-house,  to  wit,  at,  &c.  {veuue)  aforesaid. 

[Commencemejit  and  conclusion  in  K.  B.  or  C  P.  a^  ante,  846  to  849.]  On  the 
For  that  after  the  making  of  a  certain  act  of  parliament,  made  at  a  parliament  ?^^^  ^ 
kiden  at  Westminster,  in  the  county  of  Middlesex,  in  the  reign  of  Henry  the  9  ^^j  ^^^ 
Sixth,  late  king  of  England,  intituled,  ^^  The  duty  of  justices  of  the  peace,  oible  entry 
!  where  land  is  entered  upon  or  detained  with  force,''  and  at  the  time  of  the  »nddetam- 
eommitting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  men-  ^^^^' 
tioned,  the  said  plaintiff  was  seised  (that  is  to  say)  in  his  demense  as  of  fee 
(y),  of  and  in  a  certain  dwelling-house  [or  '*  close,"  according  to  the  fadt,^ 

with  the  appurtenances,  situate  in  tho  parish  of in  the  county. of , 

and  the  said  plaintiff  being  so  seised  thereof,  the  said  defendant  not  regarding 
the  said  Statute,  heretofore,  and  after  the  making  of  the  said  Statute,  and 
whilst  the  said  plaintiff  was  so  seised,  to  wit,  on,  &c.  with  force  and  arms, 
4c.  broke  and  entered  the  said  messuage,  [or  "  close,"  ^c]  of  the  said  plain- 
tiff, and  then  and  there  in  a  forcible  manner  put  out  and  disseised  the  said 
plaintiff  thereof,  and  in  a  forcible  manner,  and  with  a  strong  hand,  kept  and 
ooDtinued  the  said  plaintiff  so  put  out  and  disseised  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  and,  &c. — [Here  several  trespasses  on  the  land 
at  common  law  were  stated,  but  it  was  thought  that  they  ought  to  be  omit^ 
ted,  on  the  ground  that  treble  damages  cannot  be  given  under  the  Statute 
for  any  damage  subsequent  to  the  forcible  entry  ;  a  third  count,  however, 
was  added,  to  enable  the  plaintiff  to  try  that  point.  It  was  also  thought 
that  the  action  for  a  forcible  entry  can  only  be  supported  by  a  freeholder ^ 

'  (10)  The  action  of  tnepass  to  recover  dam-  Ti^lent  nature.  This  count  can  only  be  sap- 
ages  for  an  ouster  is  usually  adopted,  instead  ported  by  a  fireeholder,  8  B.  &  C.  409.  The 
of  an  action  of  ejectment, -where  the  plaintiff 's  plaintiff  gets  treble  damages  and  treble 
title  is  doubtful,  or  where  the  term  has  expired  costs,  2  Inst  289;  10  Rep.  115  b.;  1  Ventr. 
rinoe  the  ouster,  or  is  likely  to  expire  before  22.  In  Hardr.  162,  it  is  said  the  pkintiff 
the  action  is  commenced.  gets  no  costs,  ted  query.    See  Bum,  J.  26th 

(x)  See  fbrms,  9  Wentw.  Index,  xxiy.  Co.  ed.  title  "  Forcible  Entry,** 
£nt.  46  a.    The  counts  for  a  forcible  entry  (y)  That  this  is  necessary  to  support  this 

should  only  be  inserted  in  cases  of  a  very  count,  see  8  B.  &  C  409. 
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^  ^^"'  "^hich  opinion  is  confirmed  in  the  recent  case  in  B.  ^  Cress.  409.] — if.  j 
^       meana  whereof  the  said  plaintiff,  for  and  daring  the  time  aforesaid,  lost  aw. 
*  was  deprived  of  the  profits,  bc^fits,  and  advantages  "*  which  might  and  other« 
wise  would  have  arisen 'and  accrued  to  him  from  the  possession,  use,  oocop** 
tion,  and  enjoyment  of  his  said  messuage,  to  wit,  at,  &0.  {venue)  aforesaid. 
And  other  wrongs  to  the  said  plainti£f  then  and  there  did,  in  contempt  of,  and « 
against  the  peace  of  our  said  lord  the  king,  and  to  the  great  damage  of  the 
said  plaintiff,  and  against  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided. 


Second 
count,  on 
posaession 
generally 


And  also,  for  that  the  said  defendant  after  the  making  of  the  said  act  of 
parliament,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  &c.  and  with 
strong  hand,  and  against  the  form  of  the  Statute  in  sdch  case  made  and  pro- 
vided, broke  and  entered  a  certain  other  messuage  [or  close,]  of  the  said 
plaintiff,  situate,  &c.  and  then  and  there  in  a  forcible  manner  put  out,  disseised, 
^dispossessed,  and  expelled  the  said  plaintiff  therefrom,  and  in  a  forcible  mao- 
ner,  and  with  a  strong  hand,  kept  and  continued  him  the  said  plaintiff  so  pat 
out,  disseised,  dispossessed,  and  expelled  therefrom  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto.  By  means,  &c.  [cu  in  the  first  connt  to  th$ 
end.  Add  a  cotintfor  trespass  at  common  law,  and  for  a  common  expd* 
sion,  as  ante,  864,  5.] 


TO  LAND, 

For  tres- 
pass in 
closes, 
breaking 
open  gates 
and  locks, 
with  cattle 
eating 
grass,  &o. 
and  with 
ca'rts,  da^ 
maging 
grass,  and 
subverting 
soil,  cut- 
tinff  down 
and  carry* 

ingawajr 
bay  and 
com,  cut- 
down  trees, 
and  carry- 
ing away 
the  wood, 
damaging 
hedges, 
and  filling 
up  ditches 
and  en- 
cumbering 
the  doses 
with  build- 
ings, &c. 

[  ♦867  J 


[  Commencement  and  conclusion  in  K.  B,  or  C  P.  as  ante^  846,  to  849.] 
— For  that  the  said  defendant,  on,  &c.  and  on  divers  other  dajs  and  times 
between  that  day  and  the  dav  of  exhibiting  this  bill,  [or  if  in  C.  P.  ^^  before 
the  commencement  of  this  suit,"]  with  force  and  arms,  £c.  broke  and  entered 

divers,  to  wit, closes  of  the  said  plaintiff,  situate  in  the  parish  of 

in  the  county  of (6),  then  and  there  forced  and  broke  open,  broke  to 

pieces,  damaged  and  spoiled  divers,  to  wit, gates  of  the  said  plaintiff  of 

great  value,  to  wit,  of  the  value  of  £ then  standing  and  being  in  the 

said  closes,  and  the  locks,  staples,  and  hinges,  to  wit, locks, sti4)le9, 

and  hinges  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  £— 
respectively  affixed  to  the  said  gates,  and  trith  whiph  the  same  were  then  re- 
spectively locked  and  fastened,  and  with  feet  in  walking  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass  and  com  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  <£ —  there  then  growing  and  being,  and  with 
cattle,  to  wit,  horses,  mares,  geldings,  cows,  oxen,  and  sheep,  eat  up  and  de- 
pastured the  grass  and  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  tiM 
value  of  £ —  then  growing  and  being  and  in  the  said  closes,  and  with  diveis 
other  horses,  mares,  geldings,  sheep,  and  cattle,  and  *also  with  the  wheels  of 
divers  carts,  wagons,  and  other  carriages,  crashed,  damaged,  and  spoiled  other 
the  grass  and  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 


(x)  See  the  form,  Co.  Ent  46  a.  The 
form  of  a  second  count  on  the  plaintiff's 
possession  as  tenant  from  year  to  year,  was 
inserted  in  prior  editions  of  this  work,  but 
the  case  in  8  B  &  C.  409,  shows  that  this 
action  is  not  maintainable  except  by  a  flree- 
holder. 

(a)  Obsenre  the  notes' to  the  forms,  ante, 
846  to  849,  and  the  forms,  post;  9  Wentw. 
Index,  XT.,  &c.;  1  Rich.  C.   p.  188;  2  Id. 


421;  Plead.  Ass.  76,  897,  488,  490,  1,  497,- 
502.    As  to  the  costs,  see  7  East,  825;  lUd, 
9th  edit   968,  &c.      The    trespssses  dioold 
always  bb  described  according  to  the  iiwt,  sad 
in  the  order  in  which  th^  occurred. 

{b)  It  is  in  general  advisable  to  set  out  thi 
abuttals,  or  names  of  the  closes,  when  tiMf 
can  be  aaoertained  with  certainty.  Set  tti 
n^xt  form* 
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there  then  also  growing  and  being,  and  with  the  feet  of  the  said  horses,   *^^^ 
,  aBd  geldings,  and  with  the  wheels  of  the  said  carts,  wagons,  and  other 
ctmages,  tore  up,  subverted,  damaged  and  spoiled  the  earth  and  soil  of  the 
ckses;  and  also  then  and  there  mowed  and  cat  down  the  grass  and  com  of 
A»  said  plaintiff  then  growing  in  the  said  closes,  and  then  and  there  seised, 

Indt,  and  carried  away  the  haj  and  com,  to  wit, cart  loads  of  haj,  and 

cart  loads  of  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  val- 
le  of  £ —  off  and  from  the  said  closes,  and  converted  and  disposed  therectf  to 
dieir  own  use;  and  also  then  and  there  cut  down,  prostrated,  and  destroyed, 

the  trees  and  underwood,  to  wit, ^  oaks, ash  trees, elms,  Ac, 

[according  to  the  fad]  and  other  trees,  and acres  of  the  under- 
wood of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  — L  and  the 
timber,  wood,  branches,  and  bushes  thereof,  coming  and  arising,  to  wit,  — -. — 

loftds  of  timber, cart  loads  of  wood, cart  loads  of  branches,  and 

— ^  cart  loads  of  bushes,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  — I  took  and  carried  away,  and  converted  and  disposed  thereof  to  his 
fwn  use ;  and  also  then  and  there  broke  down,  prostrated,  and  destroyed  a 

peat  part,  to  wit, perches  of  the  hedges,  and perches  of  the  fences 

[of  the  said  plaintiff,  of  and  belonging  to  the  said  closes  respectively,  and  also 
Aen  and  ther^  cast  and  threw  divers  large  quantities  of  earth,  stones,  and  . 
rubbish,  into  divers,  to  wit,  —  ditches  of  the  said  plaintiff,  of  and  belong- 
ing to  the  said  closes  respectively,  and  thereby  and  therewith  then  and  there 
choked  and  filled  up  the  same ;  and  also  then  and  there  put,  placed,  and  erect- 
ed, and  caused  to  be  put,  placed,  and  erected,  divers,  to  wit, shambles, 

•  stalls, booths,  and tables,  in  and  upon  the  said  closes,  and 

kept  and  continued  the  said  shambles,  stalls,  booths,  and  tables  so  there  put, 
placed,  and  erected,  without  the  leave  or  license,  and  against  the  will  of  the  said 

plaintiff^,  for  a  long  space  of  time,  to  wit,  from  the  said day  of jn 

%e  year  aforesaid  hitherto ;  and  thereby  and  therewith,  during  all  the  time 
aforesaid,  greatly  incumbered  the  said  closes  Tespectively,  and  hindered  and 
prevented  the  said  plaintiff,  from  having  the  use,  benefit  and  enjoyment  there- 
of, in  so  large  and  ample  a  manner  as  he  might  and  otherwise  "^wduld  have  [  •868  ] 
dona,  to  wit,  at,  A;c.  {venue)  aforesaid.  [  Where  there  has  been  an  exptd- 
Woii,  a  count  should  H  added^  as  atite,  864 ;  and  where  there  has  been  a 
removed  of  property  severed  from  the  really^  a  count  de  bonis  asportatis 
should  be  added,  as  ante,  859  a.] 

For  that  the  said  defendant,  on,  Ac.  and  on  divers  other  days  and  times  Thelik]^ 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C,  P.  "  be-  ««i"g  ©^ 
fere  the  commencement  of  *this  suit,"]  with  force  and  arms,  &c.  broke  and  JJeoSeor 

entered  a  certain  close  of  the  said  plaintiff,  called situate  and  being  in  its  abut- 

the  parish  of in  the  county  of [or  if  it  be  described  by  abut"  **^  («)• 

tals  (rf)  omit  the  name  of  the  close,  ajid  state  the  abuttcUs,  according  to  C   ^^^  ] 
the  facts,  and  which  maybe  as  follows:]  abutting  towards  the  east,  on  a 
certain  close  in  the  possession  of  E.  F. ;  towards  the  west,  on  a  certain  field 

(c)  In  order  to  vroid  theneoessity  Ibranew  the  fiiots,  fbir  otherwise  the  plaintiff  may  be 

•aBiffnment,  in    case    the   defendant    should  nonsuited  on  this  count,  1  T.  R  479.    Bui.  N. 

^M  Liberum  Unementum,  it  is  frequently  P.  89;  1  Taunt.  495;  2  Roll.  678;  2  Stark. 

idTwable  to  state  the  name  of  the  close,  or  its  Evid.  1486^.    As  to  what  variance,  see  Rosooe, 

ilmttals;  see  1  Saund.  299,  a,  b.  c;  2  Bla.  308,  9;  1  Moore,   161;  2  Carapb.  4;  Plea 

Hep.  1089;  2  D.  &  R.  719;  Ante,  vol.  i.  pages  thereto,  11  East,  61;  See  2  Ring.  49,  60. 

489,  466;  but  in  this  case  care  must  be  taken  (d)  See  as  to  proof  of  abuitali,  BnL  N.  P. 

fliat  the  description  correspond  precisely  with  89;  2  RoL  Ab.  678;  1  Taunt  496. 
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TO  LAND,  called  ;  towards  the  north,  on,  Ac;  and  towards  the  south,  on,  te: 

®'       and  then  and  there,  &c. — \_Describe  tlie  trespasses  according  to  the  faei^ 
rahich  may  be  as  in  the  former  jfrecedetit.] 

dZTl^^  [Commencement  arid  conclusion  m  K.  B.  or  C.  P.  as  ante,  846  to  849,J 
cnriyiDg  For  that  the  said  defendant  on,  &c.  and  on  divers  other  days-  and  thDM 
away  trees  between  that  day  and  the  day  of  exhibiting  this  bill,  with  force  and  biidbJ 
^^^'  &c.  to  wit,  at,  &c.  felled,  cut  down,  prostrated,  and  destroyed  the  trees  aadj 

pollards,  to  wit,  —  oaks, ash  trees, elins,  other  tree^j 

and pollards  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  valos^ 

of  jS —  then  growing  and  being  in  and  upon  certain  lands  there  situate,  anij 
took  and  carried  away  the  same,  and  converted  and  disposed  thereof  to  hil 
own  use. — [Add  a  count  for  carrying  aioay  trees  generally,  as  emte,  868,t 
7Wt€  (c).] 

For  break-  -poT  that  the  Said  defendant,  on,  &c.  with  force  and  arms,  &c.  broke  aai 
and  ^laying  entered  a  certain  close,  called,  &c.  situate,  &c.  and  then  and  there  pott, 
quantities    placed,  and  laid,  and  caused  and  procured  to  be  put,  placed,  and  hud,  divas- 

th^^^b  S®  quantities  of  woodj  to  wit, cart-loads  of  wood  in  and  upon  tbfti 

whidi  the   ^^^  close,  and  kept  and  continued  the  said  wood,  so  there  put,  placed,  ani 

close  was    laid,  without  the  leave  or  license,  and  against  the  will  t)f  the  said  plaintil^ 

^"^"be^eir"  for  a  long  *space  of  time,  to  wit,  from  the  respective  times  of  putting,  plao« 

r  niQlQ  i  ii^g)  ^^^  laying  the  same  as  aforesaid,  until  the  commencement  of  this  sait^^ 

"^  and  therebjr  and  therewith,  for  and  during  those  respective  times,  greatly  < 

incumbered  the  said  close,  and  hindered  and  prevented  the  said  plaintiff  firon 

having  the  use,  benefit,  and  enjoyment  thereof,  to  wit,  at  &c.  (venue),--* 

[Scco)id  count  fcT  an  expulsion,  as  ante,  864.] 

For  dig-  Pqj.  ^^^  ^Q  g3Jj  defendant,  on,  Ac.  with  force  and  arms,  &c.  broke  and 
^aUmine,  entered  a  certain  coal-mine  or -vein  of  coals  of  the  said  plaintiff  situate,  £a 
and  carry-  and  dug  Out  of  the  said  coal-mine  or  vein  of  coals,  of  the  said  plaintiff,  di- 
'"*i*X^  vers  large  quantities  of  coals,  to  wit,  &c.  of  the  said  plaintifi^  of  great  valoa 
fit>m.  there  then  found  and  being,  and  took  and  carried  away  the  same,  and  con- 
verted and  disposed  thereof  to  his  own  use. — [Seco7id  count  de  bonis  aspor- 
tatis,  as  ante,  859  a.]      -  ! 

cing  *^"  ^^^  *^**  ^^^  ^^^  defendant,  on,  &c.  with  force  and  arms,  &c.  broke  and 
mines,  entered  the  close  of  the  said  plaintiff,  to  wit,  at,  £c.  (ve/ii/e)  and  then  and 
raising  ore,  there,  with  shovels,  pick-axes,  and  other"  iron  instruments,  dug  up,  tiiitiel , 

and  con-"^^  ^"^  subverted,  the  earth  and  soil,  to  wit, acres  of  earth  and  soil  of  the  • 

yerting  it    Said  closc  of  the  said  plaintiff,  and'  then  and  there  dug,  made,  and  sunk,  di- 

to  his  own  vers  mines,  pits,  shafts,  and  holes,  to  wit,  mines, pits, 

shafts,  and holes,  of  great  breadth  and  depth,  to  wit,  each  of  the  breadth  '' 

of feet,  and  of  the  depth  of feet,  in  the  said  close  of  the  said  j 

plaintiff  there,  and  from  and  out  o^the  said  mines,  pits,  shafts,  and  holes,  » 
dug,  made  and  sunk  as  aforesaid,  then  and  there  raised,  dug,  and  got  divers 
large  quantities  of  earth,  soil,  stones,  lead  ore,'  copper  ore.  lapis  aditninaris, 


use. 


(e)  It  IS  usual,  where  facts  will  support  where  the  land  has  demised,  and  the  trees 

the  allegation,  to  declare    as  well    fbr    the  excepted  in  the  least,  the  above  count  is 

trespass  on  the  close,  as  ibr  cutting  down  proper.   1   Saund.  322,  n.  5;  7  T.  R.  11 

the  trees,  (see  a  form,  2  Rich.  C.  P.  425,  but  What  trees  are  included  in  the  cxoeptioD,  tm 

the  title  is    there    improperly    stated,)   but  16  £ast,  816. 
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nd  otiier  ore  of  the  said  plaintiff,  to  wit,  &c.  there  then  being,  of  great  val-  lo  LAim. 
pe,  to  wit,  of  the  value  of  JS — ,  and  the  same  so  raised,  dug,  nnd  got,  from 
land  out  of  the  said  mines,  pits,  shafts,  and  hol^,  he  the  said  defendant  then 
And  there  seized,  took,  and  carried  awaj,  and  converted  to  his  own  use,  to 
iVit,  at,  &c.  {venue)  aforesaid. — t[S€0(md  count  de  bonis  asportatis,  as  ante, 
^9J  a.      • 

rOE    KBHl 

i    [Commencement  and  conclusion  in  K,  B.  or  C  P.  as  ante^  846  to  849.]    profitb. 
kFor  that  the  said  defendant,  heretofore,  to  wit,  on,  See.  {g)  with  force  and  I>«olftra- 

jirms,  &c.  broke  ajid  entered messuages,  4c.  [the  premises  are  usually  trwpMsfor 

^iescribed  as  in  the  declaration  in  ejectment  in  which  judgment  was  obtain-  mesne 

!«tf  ]  of  the  said  pLuntiff,  situate  in  the  parish  of  -. in  the  county  of ,  g^^*"» 

land  ejected,  expelled,  put  out  and  amoved  the  said  plaintiff  from  his  possession  ooverj  in 
ind  occupation  thereof,  and  kept  and  continued  him  so  expelled  and  removed  ejectment 
ibr  a  long  space  of  time,  to  wft,  from  the  day  and  year  aforesaid,  until  and  (/)« 
npoQ,  &c.  [the  day  on  which  possession  was  obtained]  and  during  that  time 
took,   and   had  and  received,  to  the  use  of  him  the  said  defendant,  all 
Hie  issues  and  profits  of  the  said  tenements,  being  of  great  yearly  value, 
(0  wit,  of  the  yearly  value  of  £ — .     Whereby  the  said  plaintiff,  during  all  the  TWma^^ 
I  lime  aforesaid,  not  only  lost  the  issues  and  profits  of  the  said  tenements,  with  (/). 
;  Ae  appurtenances,  but  was  deprived  of  the  use  and  means  of  cultivating  *the 
^tftme,  and  was  forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend 
^vers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  mon- 
jev,  to  wit,  the  sum  of  £ — ,  in  and  about  the  recovering  of  the  possession  of 
'  fte  said  tenements,  with  the  appurtenances,  to  wit,  at,  &c.  {venue)  aforesaid. 
And  other  wrongs,  &c. — [Conclusion  in  K.  B.  or  C   P.  as  ante,  846  to 
849.] 

.  For  that  the  said  defendimt,  on,  &o.  with  fcrco  and  arms,  &c.  broke  and  ^^  ^^^ 
entered,  with  hounds  and  other  dogs  *the  closes,  to  ^Tit,  one  close  called,  &c.  For^break- 
'<me  other  close  called,  &c.  of  the  said  plaintiff,  at,  &:.  {venue)  and  with  his  ingpi.iin- 
feet  in  walking,  and  with  the  feet  of  the  said  hounds  i.nd  other  dogs,  trod  **?^*  *^^***j^ 
down,  consumed  and  spoiled  the  grass  and  com,  to  wit^  wheat  and  oats  of  the  ^  hou^s, 
said  plaintiff,  of  the  value  of  £ —  there  then  growing,  and  the  tame  deer,  to  and  hunt- 
wit,  tame  deer  of  the  said  plaintiff,  of  the  value  of  £ —  there  then  be-  '^s  ^ 

iDg  in  the  said  closes,  *with  the  said  hounds  and  other  dogs  hunted,  chased,  kiiling^e» 
and  pursued,  insomuch  that  one  of  the  said  deer  of  the  said  plaintiff,  of  the  and  driv- 
value  of  £ —  was  then  and  there  seized,  caught,  destroyed,  and  killed,  and  inga^^er 
thereby  wholly  lost  to  the  said  plaintiff,  and  the  other  of  the  said  deer  was  c?os^, 
then  and  there  thereby  greatly  terrified  and  affrighted,  and  ran  away  from  the  whereby 

plaintiff 

(/)  See  the  precedents  in  Bun.  Ejectm,  2d  eral  demurrer,   18  East,  407.    Plaintiff,  by  ^"  pat  to 

•fit  (1819);   2  Mch.    C  P.  440;   Plead.  A.  statute  of   Limitations,  if    pleaded,    cannot  ®^^°*l"* 

(08.    As  to  this  action  in  general,  and  the  recover  b^ond  siz  years  of  profits,  BuL  N.  f^^®"^ 

parties    by  and    against    whom    it  maj  be  P.  88.  ''  r  •q'7><  i 

tnmght,  see  Mly,  ante,  vol.  i.  p.  222  to  226.  fh)  In  this  action  the  plaintiff  may  reoover  L    ^  <  ^  J 

{p)  This  is  usually  the  day  of  the  ouster  in  damages  the  value  of  the  occupation  of  the 
kid  in  the  declaration  in  ejectment,  but  where  premises,  together  with  the  costs  of  the  action 
Ihe  plaintiffs  right  of  possession,  and  the  of  jectment,  and  if  any  partictUar  damage, 
defendant's  unlawful  entry,  were  anterior  to  waste,  or  injury  to  the  premises  were  commit- 
that  time,  it  is  advisably  to  state  the  time  ac-  ted  by  the  defendant;  it  should  be  stated  spe 
oording  to  the  fact.  The  omission  of  the  state-  oially ,  and  such  statement  may  be  as  in  the 
Stent  in  Uie  declaraton  of  the  time  of  entry,  pre&edent,  ante,  866,  867 ;  and  see  further  as 
and  continuanoe  of  the  ezpulmon,  will  be  to  what  damage  is  recoverable,  ante  vol.  i.  p. 
tided  after  a  judgment  by  default,  or  on  gen-  226.    t 
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roa  BUST-  said  closes,  and  wandered  and  strayed  thereout  to  places  unknown,  and  at  a 
ma,  &c.  g^^  distance,  and  became  very  much  injured,  weakened,  hurt,  d^reciated^ '. 
and  lessened  in  value ;  and  tb4  said  plaintiff  was  put  to  much  labor,  trouble 
costs,  and  expenses,  in  and  about  the  seeking  for,  finding,  and  recoTering  the 
said  last-n^endoned  deer,  to  wit,  at,  &c.  {vetme)  aforesaid.  '  [Second  count, 
for  chasing  deer  in  the  ptaintiff^s  possession^  generally  ;  third  county  f&r 
converging  deer  in  plaintiff^  s  possession.']  I 

roa  iMH-       [Cotnmencement  in  K.  jB.,  C  P.,  or  Exchequer^  as  ante,  846  to  849;  i 
F^z^'  ^^    ^^^  venve  is  local.'] — For  that  the  said  defendant,  on,  he.  and  on  divers  other  i 
eount,  for   days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [orifin\ 
fishing  in    C.  P.  ^'before  the  commencement  of  this  suit,'']  with  force  and  arms,  ^ 
^ioMoovir-  '^^^^^  ^^^  entered  the  close  of  the  said  plaintiff,  covered  with  water  (ful,  sit- 
ed with    '  ^^te  and  being  in  the  parish  of in  the  county  of and  then  a|id  there 

water  {I),   fished  in  the  said  close  for  fish,  and  the  fish,  to  wit,  (n), salmon, 

[  *875  ]  trout, pike, carp, tench, perch, roach,  and 

eels,  of  the  said  plaintiff  (o),  of  great  value,  to  wit,  of  the  value  of  £ —  there 

then  found  and  being,  caught,  and  took,  and  carried  away,  and  converted  and 

8«oond       disposed  thereof  to  his  own  use.     And  also  for  that  the  said  defendant  on  the 

fishTne^   day  and  year  first  aforesaid,  and  divers  other  days  and  times,  between  that 

plaintiff's   day  and  the  day  of  ezliibiting  thisbiH,  [or  if  in  C.  P.  ^^  before  the  commenoe-, 

.  teveral       ment  of  this  suit,'^]  with  force  and  aims,  &c.  broke  and  entered  the  several 

^i^ryip),  fiaijgj.y  of  the  said  plaintiff,  in  a  certain  river  called situate  in  the  paris^ 

of in  the '  county  of and  then  and  there  fished  in  the  said  fishery 

for  fish,  and  the  fish,  to  wit,  &c,[enunierate  as  in  preceding  form  {q)  of  the. 
said  plaintiff,  there  then  found  and  being,  of  great  value,  to  wit,  of  the  valiie 
of  j£ —  caught,  took,  and  carried  away,  and  converted  and  disposed  thereof  to 
his  own  use.     And  also  for  that  the, said  defendant,  on  &c.  and  on  divers  other 


Third 
oonnt,  for 
fishing  in 


days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in 
C.  P.  ^'  before  the  commencement  of  this  suit:"!  with  force  and  arms,  &c.  in 


arms. 


free  fishery  the  free  fishery  of  the  said  plaintiff  in  the  parish  aforesaid,  in  the  coniitf 


(r). 


aforesaid,  fished,  and  the  fish,  to  wit.  &c.  [as  in  the  form  ante,  847,]  there 
and  then  found  and  being  of  great  value,  to  wit,  of  the  value  of  £ —  caugh% 
took,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own  use. 
And  also  for  that  the  said  defendant,  on,  &c.  aforesaid,  and  on  divers  othei: 
catcidng '    days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  i 


Fourth 
count,  for 


plaintiff's    C,  P.  '^  before  the  commencement  of  this  suit,"  with  force  and  arms,  ^c. 
fijdi  gener-  ^j^^  |^^^  ^^  (venue)  aforesaid,  took  and  carried  away  odier  the  dead  fish, 


to 
to 


(Z)  See  forms,  9  Wentw.  Index  xziv; 
Cliitty's  Game  Law,  Appendix,  159;  and  for 
fishing  in  an  oysttf  fishery,  id.  161;  and  see 
form  in  2  Hen.  Bla.  182;  1  Calnpb.  809. 
As  to  the  law,  see  Com.  Dig.  Piscair;  Co. 
Lit.  122  a,  note  7.  2  Bla.  Com.  89;  2  Salk. 
687;  4  T.  R.  487.  As  the  owner  of  the  soil 
in  prima  facie  entitled  to  the  fishery  thei*|in, 
it  is  firequentlj  advisable  to  insert  this  count, 
Co.  Lit  126  b,  n.  1. 

(m)  This  is  the  mode  of  describing  the 
right  to  a  pond,  &c.  where  the  plaintiff  is 
entitled  to  the  land  under  the  water,  Co.  Lit. 
4  b;  Yelv.  148. 

(n)  Insert  a  sofBoient  number  of  each  de- 
■eriptlon   of  fish    that  may    probably  haTe 


been  taken.     As  to  the  statement  of  the 
her,  see  ante,  878,  n.  (t). 

(o)  As  to  the  allegation  of  the  prapotr  k 
the  fish,  see  ante,  878,  n.  (d),  and  Oro.  W 
668;  Lil.  Ent  449. 

(;i)  See  a  di£Eerent  form,  liL  Ent  449. 

Iq)  But  see  ante,  878,  n.  (a). 

(r)  It  is  doubtful  whether  trespiSi  ISm 
for  fishing  in  a  free  fishery,  and  thereftrs  a 
Terdict  should  not  be  taken  unneoessuily  «a 
this  count,  Co.  Lit  127  b.  notes  to  122  a,  n.  7; 
2  Bla.  Com.  89;  2  Salk.  687;  Fits.  N.  B.  88« 
In  8  Mod.  97,  Lil.  Eht  419,  it  was  bddM 
after  verdict,  but  see  Carth.  1.86.  In  2  R 
Bla.  182,  no  objection  was  taken  on  this  «out» 
andseefiBac  Ab.  684. 
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lit,  ko.  \_€U  inthefarm^  ante,  847  J  of  the  said  plaintiff,  there  then  found  ^^^?^ 
md  beingy  of  great  value,  to  wit,  of  the  yalue  of  £ —  and  converted  and  dis-,  ^^'  ^ 
posed  thereof  to  his  own  use,  to  wit,  at,  &c.  (venue)  aforesaid. — [^Conclusion 
ni  K.  B.,  or  C.  P.,  as  ante,  846  to  849.] 


♦VIII.   DKCLARAIlOSiUfiLEJECT^ 

fit  the  King^s  Bench,  (or  "  Common  Pleas,^^) 

Term,  —  WmM  {t). 

• (m)  (to  wit.)     Richard  Roe  (tr)  was  attached  to  answer  John  Doe 

[v>)  of  a  plea,  wherefore  he  the  said  Richanl  Roe,  with  force  and  arms,  &c. 
entered,  into  ^hfire  Jblhws  the  statement  of  the  premises,  for  the  recoverjf 
nf  which  the  obHon  isSn'ought.  The  pleader  trill  select  such  parts  of  *ihe 
folhtain^  descrifftions  \s  may  be  applicable  to  his  case,  inserting  a  suf- 
ficieni  number  oKhouse^ acres,  ^c.  to  cover  the  real  quantity,  qnd  will 
take  care  not  to  adapt  the  wm  '^  tenement,'*  (^x)  or  other  impropi^ descrip- 


[  •877  ] 

tionby 
original  in 
K.  B.  orC. 
P.  onasin- 
gle  denuae 

[  *878  ] 


(«)  In  K.  B.  it  18  most  lunal  to  proceed  in 
^fBCtment  bj  declar&tion  -on  a  soppoiBed  origin 
9d  tDTtl,  Adams,  2d  ed.  180.  Sm  the  form 
li  K.  B.  by  bill,  post,  886 ;  and  see  forms  in 
fC  P.  on  single  and  double  demises.  1  Rich. 
C  P.  305  to  810.  2  Id.  809,  818.  As  to  the 
[toendment  of  declaration  in  ejectment,  see 
Wd's  Prac.  9th  edit  1206,  7. 

(0  Though  ire  have  seen,  that  in  general 

!t  declaration  must  not  be  intitulated  ^f  a 

lima  anterior  to  the  cause  of  action,  (ante,  12 

Bole  (a>,  yet  in  ejectment  it  is  otherwise,  and 

tfe  demise  and  ouster  are  frequently  laid  after 

!flw  term  of  which  the  declaration  against  the 

l^soal  ejector  is  intitulated,  and  no  objection 

ite  be  taken,  because  the  nominal  defendant 

'  Mimot  demur,  and  the  real  defendant,  if  he 

'Mear,   must,  by  the  terms  of  the  consent 

I  nw,  accept  a  declaration  against  himself  of 

fte  subsequent  term,  and  pleedonly  the  general 

Jneu    See  1  Rich.  C.  P.  811.— Adams^  2  edit. 

^1, 2;  Tidd  9th  edit  1204.  flee  1  Ventr.  186. 

theoinission  of  stating  a  term  is  immaterial, 

lAdfUas,  2d  edit  181, 2.— See  1  Ventr.  185.  The 

tBdnioii    of  stating   a  term  is  immaterial, 

^ms,  2  ed.  181,  v.— Tidd,  9th  edit  1204.— 

jBee  1  Ventr.  185.    No  advantage  can  be  taken, 

though  entitled  of  a  wrong  term,  provided 

fte  tenant  has  sufficient  notice  given  to  him  to 

^-ir.— 2   Chit   Rep.  172.— Edd,  9th  edit 

!. — 8ed  vidt  Barnes,  186.    In  proceeding 

!r  the  1  Will.  4  c.  70.  s.  85,  in  ejectment, 

Isodlord  against  tenant  where  the  tenancy 

^'~eB,  or  the  right  of  entry  accrues  in  or 

Hilary  or  Tnnity  Terms,  the  declaration 

be  entitled  specially,  and  see  the  ibrm, 

,882. 

(«)   The  Tenne  is  local,  and  even  after 

if  the  venue  were  laid  in  a  wrong 

>tj,  it  would  be    doubtfal  whether   the 

iff  could  obtain  possession,  7  T.  R.  588. 

Any  names  may  be  adopted  for  these 

i   parties,  but   the   common    names, 

Doa,   Ibr  the   supposed    plaintiff,  and 


Richard  Roe,  ibr  the  casual  ejector  art  prtftt' 
able.  Though  usual,  it  is  not  necessary  to 
insert  the  supposed  addition  of  the  defendant, 
the  statute  1  Hen.  5.  o.  5,  not  extending  to 
declarations,  8  B.  &  P.  899.  As  to  the  mis- 
take in  stating  two  difierent  names,  viz.  the 
tenant  was  attached  to  answer,  and  after- 
wards using  the  name  '*  Richard  Joe,"  see  1 
Chit  Rep.  578  a. 

(x)  For  what  an  ejectment  will  lie,  and 
what  is  a  sufficient  description,  see  Runn. 
Ejectment,  2d  edit  (1819).— Selw.  N.  P.  4th 
edit.  668,  688.— Adams'  igectment,  1st  ed. 
21  to  86.— Harr.  Landl.  &  Ten.  788  to  794.— 

1  C.  &  P.  128.— In  2  C.  &  P  480,  it  was  held, 
that  an  ejectment  does  not  lie  for  dovoer  before 
it  has  been  assigned.  The  term  <*  tenemtni** 
is  improper,  because  ejectment  in  general  lies 
only  ibr  corporeal  hereditaments,  and  the 
term  '*  themenV*  includes  tncorporea/ estates, 

2  Bla.  Com.  17;  and  an  ejectment  ibr  a  mes- 
suage and  tenement  was  holden  bad  after 
verdict,  1  East,  441.-2  Stra.  191.— 5e/i  vide 
1  T.  R.  11.— 2  Saund.  44,  n.  8.  But  notwfth- 
standing  this,  the  deibndant  will  not  in  gene- 
ral be  able  to  take  advantage  of  such  an  error 
in  description,  ibr  the  court  will  give  leave  to 
the  plaintiff,  after  verdict  in  ejectment,  ibr  a 
messuage  and  tenement,  to.  enter  the  verdict 
aooording  to  the  judges'  notes,  ibr  the  mes- 
suage only  (pending  a  rule  nisi  to  arrest  the 
judgment  ibr  uncertainty)  without  obliging 
the  lessor  of  the  plaintiff  to  release  the  im- 
ages. 1  East,  441.— 8  Id.  857;  and  in  a  late 
caaef  where  judgment  in  ejectment  ibr  a  mes- 
suage and  tenement  was  entered  up  generally 
for  the  plaintiff,  it  was  held  no  ground  for  re- 
versal on  error,  8  B.  &  C.  70;  and  see  1  M. 
&  P.  830.  So,  an  ejectment  will  not  lie  for  a 
close,  11  Rep.  55.— Cro.  Jac.  435,  &c.  But 
if  other  words  be  added,  rendering  the  descrip- 
tion certain,  as  to  the  property  being  an  in- 
corporated hereditament,  it  will  be  sufficient, 
see  3  Mod.  98 Cowp.  349.— Oro.  Jac  485 
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oir  A 

SINGLE 
DEMI8B. 


</iatt^-Me^pr8^»i5g!i5'}4he  noanor  of 
vgra^  jtQ  Vitj  — —  messuagea 


A  manor 


land  a?  kclmrt  (t);]  with  the  nghts, 
manor  belonging ;  and  also  into  the  i 
A  raetoiy    the  countj  aforesaid,  and  also  all  and 
and  tithe    wood,  grass,  wool,  lambs,  and  calves,  ari^ 
^°'^'  and  happening  within  the  said  parish  of 

Messoagee,  ^^^  titheable  places  of  the  said  rectory ; 

buUdings, '  ages, cottages, bams, 

land^J^d  ^  houses, yards, gardens, 


c.  fefescritetir 
nances  to  the  aui 

ish  church  of ia 

es  of  com,  grain,  haji 

g,  renewing,  increasingi 

within  the  bounds,  limitB 

also  into {hi)  messa- 

—  coach-honses, out- 
acres  of  arable  land, 


^^  ^'^^^^^^fv^^oces^rf^toddw  teod>— ^^-4i3iw>otp^tu^e  ^^ 

(c).  liSDd;--^==^wtfw'&f4afid-<5C^^  — acre»-<jf.-atheiLki|ifi 

[  *879  J  ^^^^  ^®  appurtenances,  situate  and  being  in  the  parish  (d)  of afow-l 

said,  in  the  county  of aforesaid,  with  the  common  of  pasture  thereonto 

belonging  and  appertaining  (e)  which  A.  B.  (/)  had  demised  to  the  said| 


The  sup- 
posed d^ 
mise  by 
the  lessor 
of  the 
plaintiff. 


A  church  or  chapel  must  be  described  as  a 
messuage,  11  Rep.  26  a.— Esp.  N.  P.  628.— 
Sty.  101  — -Salk.  256.  In  8  East,  866,  the 
.court  gave  leave  to  amend;  and  see  Adams* 
Ejectm.  Istedit  28,  n.  ( 10).— Chit  Bep.  587» 
u.— 1  M.  &  P.  380.— Tidd.  9th  ed.  1207. 

(y)  Ejectment  lies  for  a  manor  generally, 
Latch,  61.— Lil.  R.  801.— Runn.  Ejectm.  2d 
edit.  (1819.)— Adams'  Ejectm.  let.  edit  82, 
but  see  Selw.  N.  P.  4th  edit  666. 

{z)  It  is  said,  that  ejectment  is  not  sus- 
tainalale  for  a  manor,  without  describing  the 
quantity  and  nature  of  the  land  therein. 
Latch,  61.— Lilf  Rep.  801.— Hentl.  146.— 
Selw.  N.  P.  4th  edit.  666;  but  see  Adams* 
Ejectm.  Istedit  82. 

(a)  Ejectment  will  lie  for  a  rectory,  oon-' 
sisting  of  a  church,  glebe  lands,  and  tithes, 
on  the  principle  that  it  resembles  a  manor, 
the  church  being  compared  to  the  mansion 
house,  the  glebe  lands  to  the  demesnes,  and 
the  tithes  to  the  service,  8  B.  &  C.  26. — 2  M. 
k  R.  104,  S  G.  Ejectment  lies  for  tithes,  by 
statute,  82  Hen  8.  0.  1.  s.  7.  TdUer,  19.— 
See  Runn.  Eject  2d  edit  (1819.)— Selw.  N. 
P.  4th  edit  664.  As  to  this  description,  see 
Bui.  N.  P.  99.— Cro.  Car.  801.— 11  Rep.  26.— 
D>er,  84, 116  b.— 1  Rol.  Rep.  66,  68.— Adams* 
Eject.  1st  ed.  82,  3.  The  quality  of  tithes  must 
be  stated,  11  Rep.  26,  6.-1  Roll.  Rep.  68.  See 
form,  stating  a  demise  by  deed,  post,  886. 

{b)  Insert  the  number  and  quantity 
throughout,  sufOcient  to  include  the  property 
sought  to  be  recovered.  There  is  no  objection 
to  stating  more  than  enough,  Cro.  Eliz.  18. 
If  a  person  eject  another  from  land,  and 
build  thereon,  it  is  sufficient  if  the  owner 
bring  his  ejectment  for  the  land,  without  men- 
tioning the  building,  except  where  the  building 
IB  a  me8su«age,  and  then,  perhaps,  it  ought  to 
be  particularly  described,   1  Burr.  188,  144. 

(c)  It  should  be  stated  whether  pasture  or 
meadow  hind,  &c.  Cowp.  846. — 11  Rep.  65.— 
Adams'  Ejectm.  Ist  edit  31.  A  description 
of  "Zand"  generally  means  arable  land,  Salk. 
266.--Runn.  Ejectm.  123,  129.  As  to  de- 
scribing land  in  a  provincial  description,  see 
Harrison's  Landl.  &  Ten.  791. 


{d)  If  the  tenements  He*  in  deferent  par* 
ishtSt  it  has  been  usual  to  enumerate  te 
whole  as  lying  in  ont  parish,  and  to  rqnil 
the  description  of  the  tenements  as  lying  iiT 
one  other  parish,  but  it  seems  snffideot  Iv; 
describe  the  whole  as    lying  **  in  |the  piiw 

iahes  of and ,"  see  Cro.  Elit  465w-- 

8  Lev.  884.— 1  Burr.  628.-6  Id.  2678.— 
Adams'  Eject  1st  edition,  187.  Rut  it  mmH 
not  do  to  say,  "  in  the  parishes  of  A.  &  B.  «C 
one  of  them,"  7  Mod.  467;  and  see  4  l^uniL 
671.  Where  the  premises  were  described  at 
being  in  the  parish  of  Westbnry,  and  it  v« 
proved  that  there  were  two  parishes  of  W«U 
DUI7,  viz.  Westbuiy'-pn-Tiym,  and  Westboi^ 
on-Sevem;  it  was  held  this  was  not  a  ftw 
variance,  6  M.  &  S.  826.  So  where  tbi 
premises  were  stated  as  being  in  Fanhia, 
and  they  were  proved  to  be  Famhain  B(^; 
it  was  held  this  was  not  a  &tal  variance,  «• 
lees  it  could  be  shown  that  there  were  t«t 
Famhams,  18  East,  9.  So,  wh»e  ^  {RB* 
ises  were  stated  as  being  in  the  pariidi  of  fit 
Luke,  in  the  county  of  Middlesex,  and  "^ 
are  two  parishes  of  St.  Luke  in  that 
the  one  St  Luke,  Chelsea,  and  the  other 
Luke,  Old  Street,  or  more  commonly 
St.  Luke,  Middlesex;  it  was  held  not  to  be « 
variance,  1  Y.  &  J.  492;  and  see  1  Ifom^ 
161.  But  where  premises  were  stated 
being  in  the  united  parishes  of  St  Geoi]gi 
the  Martyr  and  St  GeoVge's  Bloomsbory, 
were  proved  to  be  mtuated  in  St 
Bloomsbury,  only,  the  variance  was  held  to 
fiital,  although  the  parishes  were  united  fcf 
act  of  parliament,  for  the  purpose  of  a  jmi 
provision  for  the  poor,  2  Campb.  274;  6  fivk 
128,  S.  C.  The  omission  of  a  wiU  or  psriAII 
aided  after  verdict,  1  Burr.  6.3.  t  K^ 
Com.  706:  quare  if  neoessaiy  to  stftto  it 
all,  and  see  4  Taunt.  671. 

(«)  Ejection  lies  for  common  appailCMit» 
when  claimed,  together  with  the  land  to  wUdl 
it  belongs,  Stra.  64. — ^Runn.  Eject  9i 
(1849.)— Adams'  Ejectm.  1st  edit  22. 
ejectment  for  a  cattle  gate,  see  Bepu 
liardw.  167. 

(  f)  This  is  to  be  the  person,  who 
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#oIdi  Doe  for  a  term  whidi  is  not  yet  expired,  and  ejeeted  him  from  his 
Mttm  (ff) ;  and'  other  wrongs  to  the  said  John  Doe  did,  to  the  great  damage 
#r  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now  king,  &;o. — 
Andtbereapon  the  said  John  Doe,  bj  E.  F.  his  attorney,  complains,  that  Count 

ivhereas  the  said  A.  B.  (i)  on  the day  of  * (A),  in  the year  P*^  (*>• 

tf  tk  reign  of  our  said  lord  the  king,  at  the  parish  aforesaid,  in  the  county  [  ^^^O  ] 
-ilbresaid,  had  demised  the  said  tenements  (/),  with  the  appurtenances,  to  the 
said  John  Doe,  to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his 


I 


Mil  plHBttt^  and  who  had  the  Uffol  estate, 
*«id  figU  of  pofteagion  at  the  time  of  the  sup- 
need  demise,  7  T.  R.  47,  and  if  there  be  any 
'fbobt  in  whom  the  legal  right  of  possesaion 
mm  -vested,  or  if  parties  interated  be  tenants 
^  eommow,  seyeral  counts  on  the  several  de- 
■ises  of  the  di^rent  persona  should  be  in- 
tBied,  es  in  the  fbllowing  Ibrms,  and  see  Ad- 
M»'  j^eotoent,  Irt  edit  87,  and  177 10 180.— 
8eiw.  N.  P.  4th  ed.  681 ,  2,  8.  If  the  right  of 
entry  be  in  husband  and  wife,  in  the  right  of 
the  wife,  the  demise  may  be  alleged  to  be  by 
haaband  and  wife,  Gro.  Jao.  617,  or  by  hus« 
hud  alone.  Id.  832.  The  lessor's  name  should 
he  spdt  properly,  a  yariance  would,  it  should 
seem,  be  fhtal,  Cro.  Eliz.  776.    When  a  pau- 

Ches  been  let  into  the  poBseesion  of  pren^ 
by  the  OToraeer  of  a  parish,  the  oemise 
riMmU  be  laid  by  the  overseers  for  the  time 
hsng,  when  the  ejectment  is  brought,  if  the 
pMipei'  hae  done  any  act  recognising  a  hold* 
ng  under  them;  but  otherwise  by  the  overu 
•eera  who  let  him  into  posseasion,  or  the  last 
set  of  overseers  whom  he  has  acknowledged  as 
lift  faudlords,  14  East,  488.^8  Gampb.  447, 
8L  C.  In  a  late  case,  where  a  declaration  in 
ejectment  by  church  wardens  and  o  veraeers  oon- 
tiined  two  sets  of  counts,  one  count  describing 
thsm  by  their  ojfficet  witiiout  their  naniM,  and 
^  other  by  their  namet  without  their  officei; 
It  was  held  that  the  ol:>)ection,  if  any,  was  cured 
Ifter  venlict,2  D.  &  B.  608;  and  see  Stat.  69Geo. 
it  e.  12.  s.  17.  As  to  the  necessity  of  having 
tihe  leasor's  consent  to  have  his  name  used,  see 
Chit.  Rep.  170,  171.— 8  Taunt.  440— Ante, 
toL  I  221^  note. 

iff)  The  term  farm,  here  signifies  the  JeoM* 
kaid  €Mtate  in  the  premises,  and  does  not  mean 
a&im  in  its  common  acceptation;  it  is  there- 
lire  applicable  to  houaea  aa  weU  as  land,  2 
BhLCom.  8ia 

{h)  Thecount  part,  as  in  trespass  in  G.  P. 
ante^  841,  is  an  amplification  of  the  writ 

(t)  The  lessor  of  the  plaintiflf,  as  supra* 

■ote(0- 
{k)    CSare  must  be  taken  to   insert  some 

da?  after  the  lessor's  rij^  of  entry  commen<^ 

ed,  2  East,  257.-^  Bast,  132.— BuL  NL  PrL 

105.-^2    Wila.    274.-2   Stra.  1087.     Bun. 

qeetm,    2d  edit    (1819)..r^    T.  B.  68a— 

8elw.  m.  prL  4th  edit  682.— Adams'  ^jectm. 

Istedit  180.    It  is  better  to  lay  the  day  as 

fer  back  as  possible,  with  a  view  to  the  recov- 

eiy  of  mesne  profits,  BuL  NL  Pri.  87.    When 

at  the  suit  of  the  assigneea  of  bankrupt,  the 

demise  must  be  laid  after  execution  of  bargain 

and  sale,  by  the  commissionerB  to  the  assignees, 

2  M.  &  S.  446.    The  oonveyaaoe  of  an  insol* 
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vent's  property  by  the  clerk  of  the  peace  does 
not  vest  the  estate  in  the  creditor  by  rdation 
either  to  the  date  of  the  order  or  the  convey- 
ance, but  only  fkom  the  aeturi  conveyance  by 
the  clerk  of  the  peace,  therefore  where  such 
creditor  cannot  recovw  in  ^ectment  upon  a 
demise  laid  before  the  execution,  though  after 
the  estate  was  out  of  the  insolvent,  and  after 
the  order  ma  made  to  convey  the  same  to  the 
lessor  of  the  pUuntiff,  2  East,  277.  In  the 
case  of  copyhold,  the  demise  may  be  laid  be- 
tween surrender  and  admittance,  16  East,  208, 
211.  Where  an  entry  is  neeeaary  in  order 
to  avoid  a  fine,  the  demise  must  be  stated  to 
have  been  made  subsequent  to  the  entry,  18 
Bast,  489,--7  T.  a  483,  727.  A  demise  by 
administrator  may^be  laid  before  administnu. 
taon,  provided  it  beafter  the  death,  2  Selw.  K. 
P.  4th  edit  682;  and  an  executor  may  lay  a 
demise  before  probate  granted,  2  W.  Bla.  694. 
A  demise  by  heir,  on  day  of  death  of  ancestor, 
is  good,  3  Wills.  273.  With  respect  to  tenants 
at  will  the  demise  should  be  laid  subsequently 
to  the  time  when  posseasion  is  demanded; 
therefore  where  possession  had  been  demanded 
on  the  6th  of  October,  of  a  tenant  at  will,  and 
an.  ejectment  being  brought,  the  demise  was 
laid  on  the  1st  of  October,  it  was  held  bad, 
the  tenancy  not  having  been  determined  untii 
after  the  day  of  the  demise  laid  in  the  declara- 
tion, 4  T.  B.  680.  In  ^tment  on  a  forfeit- 
ure of  a  lease  containing  the  usual  clause  of 
re-entry,  and  a  covenant  generally  to  repair, 
with  a  ftirther  and  independent  covenant, 
within  three  months  after  notice,  to  repair  the 
defiicts  pointed  out  in  the  notice,  the  demise 
may  be  hud  before  the  expiratbn  of  three 
months,  2  Campb.  520.~1  Moore,  89.-7 
Taunt  386,  S.  G.  In  ^tment  on  the  4  Geo. 
2.  c.  28.  s.  2.  the  day  of  the  demise  laid  in  the 
declaration  need  not  be  after  the  service 
of  thedecUration,  3  B.  &  C.  752.  5  D.  &  B. 
711,  S.  C. 

The  demise  also  should  be  hud  when  the 
possession  of  the  defendant  was  unlawftd,  18 
Bast,  210,  212.— 11  East,  66.  If  the  right 
of  possession  accrued  a  considerable  time  be- 
fxsf  the  commencement  of  the  action  it  isusoal 
to  insert  two  sets  of  counts;  the  first  on  a  de- 
mise immediately  after  the  right  cf  possession 
accrued,  and  an  ouster  immediately  following; 
and  the  second  i^Bon  a  demise  just  before  the 
commencement  of  the  action  and  another 
OQSter,  see  the  form,  post,  882. 

U)  The  words  <*aaid  tenements,"  having 
lefeie^  to  the  anterior  speoifioation*  are  Asrs 
■offioWnt 
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assigns,  from  thenceforth,  (or  from  the 'day  of (m),  in  the 

year  aforesaid,)  for  and  during,  and  unto  the  full  end  and  term  of («), 

[  *88i  ]  fi'o™  thence  next  ensuing,  and 'fully  to  be  completed  and  ended. — *Bj  virtae 
of  which  said  demise,  the  said  John  Doe  entered  (o)  into  the  said  tenements, 
with  the  appurtenances,  and  became  and  was  thereof  possessed  for  the  said 
term,  so  to  him  thereof  granted  as  aforesaid. — And  the  said  John  Doe,  being 
so  thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit,  on  the  day  and 

year  aforesaid  {or,  on  the day  of (/>),  in  the  year  aforesaid), 

with  force  and  arms,  &c.  entered  into  the  said  tenements  (7)  with  the  appur- 
tenances, in  which  the  said  John  Doe  was  so  interested,  in  manner,  and  ibr 

ThA  ouster,  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  him  the  said  John 
Doe  out  of  his  said  farm,  and  other  wron^  (r)  to  the  said  John  Doe  then 
and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the 
peace  of  our  said  lord  the  king ;  wherefore  the  said  John  Doe  saith  that  he  is 
injured,  and  hath  sustained  damage  to  the  value  of  X50,  and  therefore  he  brings 
his  suit,  &C. — 'fAlthefjoof  af  jAjs^dsdaration  a  notife  to  appear  mft9t  i§ 


s 


Notic?  to    Mr.  C.  D.  [  The  lenarU  or  tenants  in  actual possessimi  {s.\\ 
the^    in      ^  *™  informed  that  you  are  in  possession  of,  or  claim  title  'to,  the  premises 
common     in  this  declaration  of  ejectment  mentioned,  or  to  some  part  thereof,  and  I, 
(^tt'KsCr).    being  sued  in  this  action  as  casual  ejector  only,  and  having  no  claim  or  title 

[  *882  ]  to  the  same,  do  advise  you  to  appear  in  next Term  [or,  if  the  premises 

lie  in  London  or  MicUilesex,  *'  on  the  first  day  of  next Term  (/),"  in 

his  majesty's  court  of  King's  Bench,  wheresoever,  &c.  [or,  in  the  Common 
Pleas:  ^'  in  his  Majesty's  court  of  Common  Bench  at  Westminster  "]  by  some 
attorney  of  that  court,  and  then  and  there,  by  rule  of  the  same  oonrt,  to  cause 
yourself  to  be  made  defendant  in  my  stead,  otherwise  I  shall  sufler  judgment 


(in)  It  saTes  a  repetition  of  d&js  to  say 
*  ft\)m  thenceforth,"  but  if  another  day  be 
in<«erted,  then  it  is  usually  the  day  before  that 
of  the  demise. 

(fi)  The  number  of  years  stated  is  immate- 
rial, it  is  usual  to  insert  nven  years,  if  the 
demise  be  reoent,  but  a  sufficient  number  of 
years  should  be  inserted,  so  as  certainly  to  ex- 
tend beyond  the  time  when  final  judgment 
may  be  obtained,  Skin.  161. — ^Runn.  Ejectm. 
2d  edit.  (1819)— 8  T.  R.  18.— ^Bul.  Ni.  Pri. 
106.-~Adams'  Eject  1st  edit,  188.— Sdw.  NL 
Pri.  4th  edit,  682.-.Gro.  EUz.  18,  469,  685— 
The  court  wiU  allow  an  ainendment  to  enlarge 
the  term  eveb  after  Terdict,  see  S6lw.  N.  F. 
dth  ed.  704,  note.— Carih.  8.— C!owp.  841.— 
1  Scho.  &  Lefr.  81,  note  a. 

(0)  It  is  not  necessary  to  allege  any  time 
of  entry,  2  Roll.  Rep.  466.--199. 

(p)  The  i^jectment  or  ouster  should  be 
stated  to  have  been  after  the  commencement  of 
the  supposed  demise,  and  it  is  not  unuft^al, 
though  unnecessary,  to  mention  a  particular 
day,  Gro.  Jao.  811.    Sdw.  4th  edit  688. 

( q)  In  ejectment  for  a  moiety,  the  words 
*<Baad  tenements"  were  held  here  sufficient, 
Cro.  Eliz.  286. 

(r)  In  nrooeedings  in  ejectment  under  1 
Qeo.  4.  c.  87,  the  notice  is  different  flrom  the 


aboTo  form.      As  to  these  proceedings,  see 
Tidd,  8th  edit  626. 

(«)  The  notice  should  be  directed  to  the 
tenant -by  his  name,  1  Chit  Rep.  215  a.— 
Adams,  2d  ed.  202.— 1  Moore,  118.— 2  (lit 
Rep.  179.  '  It  is  best  to  insert  both  the  cfazis- 
tian  and  sumkmc  of  tenant,  1  Chit  B^  678 
a.  It  is  usual  to  prefix  the  names  of  all  tly 
tenants  to  such  notice,  but  this  is  not  neoe- 
saiy;  it  suffices  to  direct  to  the  individml 
tenant,  who  is  senred,  7  T.  R.  477—6  Mooie, 
78.  In  6  M.  &  S.  208,  a  rule  was  tcAwI  to 
set  aside  the  service  of  a  declaration  In  ^eei- 
metft,  on  the  ground  that  netioe  to  the  tosst 
ih  possession  was  addressed  to  him  by  a  wrong 
christian  nanlke;  for  this  would  in  eflect  be  to 
allow  a  plea  in  abatement  in  ejectment  ht  • 
misnomer.  In  ^jectnftnt  against  joint-tenantii 
all  their  names  should  be  inserted,  othenriisil 
would  be  irregular,  10  Moore,  498, 

(<)  I&  a  country  cause,  the  notice  should  i»» 
to  appear  generally  in  the  ensuing  Tenn, 
[and  now,  since  the  lale  rule,  £.  T.  2  ^0.  4, 
whether  such  Term  be  issuable  or  not,  see  Tltf 
8th  edit  624.]  but  in  London  wmUkaam 
the  first  day  of  the  Term  (meanmg  the  M 
day  in  full  Term,)  Selw.  N.  P.  640.— 2  Sir. 
1049.  As  to  decisions  on  the  fimn,  ftcof 
this  notioe,  see  lldd,  9th  edit  186,  &e 
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therefn  to  be  entered  against  me  by  default,  and  joq  Trill  be  turned  out  of     J>^  ^ 

possesaion.     Dated  this day  of ,  A^  D. . 

Yours,  Ac. 

Richard  Roe  (f<). 


SINGLE 
DEMISE. 


Mr.  C.  D.  [  The  tenant  or  tenants  in  actucU possession,]  Notice  to 

Take  notice,  that  you  are  hereby  required  to  appear  in  his  Majesty's  court  app«r 
of  [King's  Bench,"  or  Common  rleas,"]  at  Westminster,  on  the  first  day  of  ^*in^[J|J 

next Term,  then  and  there  to  be  made  defendant  in  this  action  of  eject-  i  Geo.  4.  c. 

ment,  and  then  and  there  to  enter  into  a  recognizance,  by  yourself  and  two  87  (w). 
sufficient  sureties,  in  such  sum  as  to  the  said  court  shall  seem  reasonable,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  recovered  in  this  action, 
if  the  said  oourt  shall  so  order. 

Yours,  Ac. 

John  Nokes  [the  landlord.'] 

Mr.  C.  D.  [The  tenant  or  tenants  in  actual  possession,]  The  like  in 

Take  notice,  that  in  pursuance  of  the  Statute  made  and  passed  in  the  first  *"o**>«^ 
year  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act  for  enabling  ^"^ 
Landlords  more  speedily  to  recover  Possession  of  Lands  and   Tenements  un- 
lawfully held  over  by  Tenants,"  you  are  hereby  required  to  appear  in  the 

court  of  King's  Bench  at  Westminst^jer,  on  the  first  day  of  next Term, 

there  to  be  made  defendant  in  this  action,  and  to  find  such  bail,  if  ordered  by 
the  said  court,  and  for  such  purposes  as  are  in  the  said  act  specified. 

Yours,  &c. 

John  Nokes  [the  landlord.] 

In  the  King^s  Bench  (or  "  Common  Pleas.^^)  Eyeotment 

the  day  of [the  day  next  after  ^^^  Tl^ 

the  day  of  the  ouster  of  the  declaration^]  86(y).' 
in  the year  of  the  reign  of  King  Wil- 
liam the  Fourth. 

(to   wit.)     Richard  Roe  was  attached  to  answer  John   Doe,   &c. 

[proceed  as  i?i  othe?'  declarations  in  ejectment.  The  notice  to  appear 
thereto  will  be  the  same  as  iii  other  cases,  except  that  it  should  require  the 
tenant  to  appear  and  plead  icithin  ten  days  from  the  receipt  of  it.] 

In  the  King^s  Bench  (or  *^  Common  Pleas.^^)  on  oovbli 

Term,  —  Will.  4.  uemisss. 

Declara- 
tion by 

(to  wit.)     Richard  Roe  was  attached- to  answer  John  Doe  of  a  plea,  original  on 


wherefore  he  the  said  Richard  Roe,  with  force  and  arms,  Ac.  entered  into,  *^°  ^^. 
*ftc.  [enumerate  the  premises  according  to  the  fact,  as  ante,' 878,]  with  the  ^*^v^tcr 
appurtenances,  &c.  situate  and  being  in  the  parish  of in  the  county  of  (z). 

(tt)  Strictly  this  should  be  the  name  of  the  ses  the  whole  of  the  substance  of  the  other, 
ouaal  ejector,  but  where  the  notice  was  sign-         (x)  See  ante,  note  (ii). 
M  in   the  name  of  John   Doe,   the  nominal  (y)  See  Tidd's  Supplement,  216.     See  also 

tohintiff,  the  court  refused  to  set  aside  the  form  there  of  the  record  in  such  an  ejectment 
judgment,  8  T.  R.  861.  {s     When  to  insert  two  demises,  see  ante, 

{w)  This  notice,  in  prtictice,  is  usually  added  879,  n.  (ff)  880,  n.  (/).     Most  of  the  notes  to 

af^er  the  notice  by  the  casual  ejector,  in  the  the  preceding  form  are  here  also  applicable;  see 

preceding  form;  but  there  seemrto  be  no  ne-  fofm,  J  Rich.  C.  P.  809. 
oeanty  for  botli  notices,  as  this  notice  compri- 
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OH  DouBu which  A.  B.  had  demised  to  the  ^d  John  Doe,  for  a  tenn  which  k  nd 

f^part»  J^^  expired;  and  ejected  him  from  his  said  farm. — And  also,  wherefore  die 

first  de-    '  said  Richard  Roe,  with  force  andT  arms,  &c.  entered  into  *— —  other  (a)  mes- 

iniae.         suages,  &;c.  [enumerate  the  premises  as  above,  inserting  the  wards,  other 

(6)  messuages,  <&c."]  with  the  appurtenances,  situate  and  being  in  the  parish 

aforesaid,  in  the  county  aforesaid,  which  G.  H.  had  demised  to  the  said  John  Doe 

aeoond^'  ^^^  ^  ^^°^  which  is  not  yet  expired;  and  dected  him  from  his  said  last-men- 

mifle.         tioned.farm ;  and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the 

great  dama^  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now 

C(w»«        ting,     ^nd  thereupon  the  said  John  Doe,  by his  attorney,  complains: 

^^^       That  whereas  the  said  plaintifi^  on  the day  of in  the ^year  of 

r  ^888  1  ^^^  ^igQ  cf  our  said  '^lord  the  king,  at  the  parish  aforesaid,  in  the  county 
^  -'  aforesaid,  had  demised  to  the  said  John  Doe  the  said  tenements,  with  the  ap- 

purtenances, first  above  mentioned,  to  haye  and  to  hold  the  saine  to  the  said 

John  Doe  and  his  assigns,  from  the day  of in  the year  afore- 

said,  for  and  durir^,  afd  ^nto  the  faUend  a^d  term  of vea«  Uithenoe 

Sooond  d»-  next  ensuing,  and  fully  to  be  complete  and  ended.     And  also,  that  whereas 

""■^         the  said,  G.  H.  on  the  said day  of in  the year  aforesaid,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to  the  said  John 
Doe  the  said  tenements,  with  the  appurtenances  secondly  aboye  mentioned,  to 
have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from  die  said 

day  of  ■     '  '  in  the year  aforesaid,  for  and  during,  and  unto  the 

.full  end  and  term  of years,  from  thenee  next  ensuing,  and  fully  to  be 

Flaintiflf 'fl  complete  and  ended. — ^By  virtue  of  which  said  several  demises  the  said  John 

^^'        Doe  entered  into  the  said  several  tenements  first  and  secondly  aboye  mentioned, 

with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the  said 

several  terms  so  to  him  thereof  respectively  granted  as  aforesaid. — And  the 

Tkeoufltor.  said  John  Doe  being  so  thereof  possessed,  die  said  Richard  Roe,  afl^rwaies, 

to  wit,  on  the  - — -  day  of in  the y^r  aforesaid,  with  force  and 

arms,  entered  into  the  said  tenements,  with  the  appurtenances,  first  and  second- 
ly above  mentioned,  to  which  the  said  John  Doe  was  so  interested,  in  manner 
and  for  the  several  terms  aforesaid,  which  are  not  yet  expired :  and  ejected 
the  said  John  Doe  from  his  said  several  &rms,  and  other  wrongs,  &c.  \asin 
the  form  ante,  881,  from  the  *,  and  with  the  like  notice  to  appeew.] 

The  like  on  In  the  Kin^s  Bench,  (or,  ''  Common  Pleas:') 

^tf^  .,, Term  —  Will  4. 

iwo  out-  (to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea» 

ten  (c).     wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c.  entered  into  — — 
messuages,  &c.  [enwnerate  the  tenements,  according  to  the  fact,  and  as 

ante,  878,]  with  the  appurtenances,  situate  and  being  in  the  parish  of 

in  the  county  of which  A.  B.  had  demised  to  the  said  John  Doe  for  a 

[  '*^884  ]  term  which  is  not  yet  expired,  and  ejected  *him  from  his  said  fitrm. — And 
Beoond  de-  ^dso,  wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c.  entered  m- 
TBom{d),    to other  messuages,  Ac.  [enumerate  as  in  the  first  count,  inserting 

(a)  Afl  to  the  propi^ety  of  this  word,  see  2     caUe. 

Sin.  908.  {d)  Though  in  the  count  perts  the  de- 

(b)  The  word  **  other,"  eeeme  immaterial^  mises  are  laid  at  different  times  with  an  intsr> 
2Btra.  1180.— 1  Wila.  1.  vening  ouster,  yet  as  no  time  is  sUted  in  thi 

(c)  As  to  the  use  of  this  declaration,  see  writ  parts,  therefore,  however  namerons  thcda> 
ante,  880,  n.  (I)  Most  of  the  notes  to  the  mises  majbe,  thej  follow  each  other  withBit 
forms,  ante,  876  to  881,  are  here  alao^i^U-  any  statement  of  an  intenoediaie  oaster,  fte. 
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w€^  "othar  ueasuMes,  &o."]  with  the  afportenanoes,  utoate  and  ^^^^ 
in  the  parish  afiNresaid,  in  tibe  ooaixtj  aforesaid,  which  the  said  A.  B.    ^™^™' 
Mnised  to  the  said  John  Doe  foir  a  term  Vhich  is  not  yet  expired,  and 
him  fipom  his  said  last-mentioned  fiurm ;  and  other  wrongs  to  the  said 
Doe  thepi  and  there  did,  to  the  great  daina^  of  the  said  John  Doe,  and 
it  the  peaee  <ii  oar  lord  the  now  hing,  Ac     And  thereupon  the  said  ^^^^^ 
Doe  bj  — ^o  his  attorney,  complains :  That  whereas  the  said  plaintiff,  ^H^J^ 

the day  of («)  m  the year  of  the  reign  of  our  said  Iwd 

;  at  the  parish  aftHresaid,  in  the  county  aforesaid,  had  dwnised  to  the 

John  Doe  the  said  tenements,  with  the  appurtenances,  first  aboTe-men- 

,  to  ha¥e  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns, 

m  the  —  day  of in  the year  aforesaid,  for  and  during,  and 

to  the  full  end  and  term  of  -; years  from  thence  next  ensuing,  and 

J  to  be  complete  and  ended.     By  virtue  of  which  said  last-mentioned  de-  pint  eatiy 
the  said  John  Doe  entered  mto  the  said  tenements,  with  the  appurte*  ^^  ouster. 
,  first  above-mentioned,  and  became  and  was  thereof  possessed  for  the 
term  so  to  him  thereof  granted  as  aforesaid,  and  the  said  John  Doe, 
so  thereof  possessed,  tiie  said  Richard  Boe  afterwards,  to  wit,  on 

—  day  of in  the year  aforesaid,  with  force  and  arms,  &c. 

itered  into  the  said  tenements,  with  the  appurtenances,  first  above-mention- 
in  which  the  said  John  Doe  was  so  interested,  in  manner  and  for  the 
aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from 

fiurm. — And  also,  that  whereas  the  said  plaintiff,  on  the day  ^^^ 

in  the year  aforesaid,  at  the  parish  aforesaid,  in  the  county 

1,  had  demised  to  the  said  John  Doe  the  said  tenements,  with  the  ap- 


nances,  secondly  above-mentioned,  to  have  and  to  hold  the  same  to  the 

John  Doe  and  his  assigns,  from  the day  of  -^ —  in  the year 

laid,  for  and  during,  and  unto  die  full  end  and  term  *of  -— —  years,  [  *885  ] 
thence  next  ensuing,  and  fally  to  be  completed  and  ended.     By  virtue  Second 
which  said  last-mentioned  demise,  the  said  John  Doe  entered  into  the  said  oiuter. 
nements  with  the  appurtenances,  secondly  above-mentioned,  and  became 
and  was  thereof  possessed  for  the  said  last-mentioned  terms,  so  to  him  thereof 
granted  as  aforesaid,  and  the  said  John  Doe,  being  so  thereof  possessed,  the 

said  Richard  Roe,  afterwards,  to  wit,  on  the day  of ,  in  the 

year  aforesaid,  with  finrce  and  arms,  &c.  entered  into  we  said  tenements,  with 
the  i^purtenances,  secondly  above-mentioned,  in  which  the  said  Jcbn  Doe 
Has  so  interested  in  manner  and  for  the  term  last  aforesaid,  which  is  not  yet 
expiredi  and  ejected  the  said  John  Doe  from  his  said  last-mentioned  form, 
and  other  wrongs,  &c.  [tis  in  the  form  ante,  881,  2,  io  the  end^  and  with 
the  like  notice  to  cqffpear.'] 

Tf  there  he  several  persopt^  entitled  to  the  poeseeeim^  the  demise  or  de-  J^)^^®  ^ 
misesj  stated  in  the  declaration,  must  be  joint  or  several,  as  their  lUh  will  ^^^ 
warrant.    If  the  lessors  of  the  plaintiff  be  joint-tenants  or  parceners,  the  oommon, 
deelaration  usucUfy  alleges  a  joint  demises  \f  tenants  in  common,  a  seve"  ^ 
ral  demise  by  each  of  their  undivided  shares  as  post  (/).     In  the  latter 
eaaOj  the  declaration  should  contain  as  many  counts  f»s  there  are  tenants 

(c>  Some  day  immediatdj  alter  the  right  of  01,  221. '  1  Sep.  Rep.  860.— Adams,  Ist  ed. 

poaeesaioiiyirfi  aooraed.  178,  9.     As   to  oo-heira  or  ooperoeiMri,  6 

(/)    Ae  to   Joint-tenants  and  tenants   in  East,  182. 
roamioD,  see  11  East,  289.     12  Id.   89,  57, 
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